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Aniiwr  01CMr)lg;  (1  Stow.)  18;  (2 Stow.)  19^  80;  9St0w.)aa8l| 

(lStow.ftP.)81;  (1, 2»  S  Stow,  ft  P.)  88;  (i,  5  Stow,  ft  P.)  84;  (6  Stow. 

ftP..aadlPtetar)86;  (1. 2 Porter) 87;  (^^ i Portor) 89;  (4k6^6Portor) 

80;  («^  7 Portar) 31;  (8,  0 Porter) 88;  (1) 84p  86;  (%8)86;  A  4)87; 

(4,6)80;  (^  7)41;  (7,  8)48;  (9;  10)44;  (11,  12)46;  (13,  14,  16)48; 

(U,  18)  60;  (17, 18)  68;  (18,  10)  64;  (20^  21)  66;  (2%  23)  68;  (24,  28) 

60;  (20^27)68;  (28,29)66;  (29,80,31)68;  (31,32,33)70;  (33,34,36) 

78;  (35^  36b  37)  76;  (37,  38)  79;  (38)  81,  88;  (39)  84,  87;  (39,  40)  8a 
Awrmiiii    (1,  2)  88;  (2)  86;  (3)  86;  (4)  87,  88;  (6)  89,  41;  (6)  48;  (7,  8) 

44b  46;  (8t  9)  47;  (9, 10)  60;  (IQ,  11)  68;  (11, 12)  64;  (12;  13)  66;  (13; 

14)  68;  (14, 16)  60;  (16, 16)  68;  (17, 18)  66;  (18, 19)  68;  (19)  70;  (20)  78; 

(21,  22)  76;  (2^  23)  79;  (24)  81,  87,  8a 
CUuiOBjnA— (1)  68,  64;  (2)  66;  (3)  68;  (4)  60;  (6)  68;  (6)  66;  (7,  8|  68; 

(9,  ItK  U)  70;  (12;  13;  14)  78;  (14, 16, 16, 17)  76;  (17,  18;  19)  79;  {19, 

20;  21)  81;  (21)  88;  (22;  23)  88;  (24,  26,  26^  27)  86;  (27,  28,  29)  87; 

(29,  30;  31)  89. 
OomwjnonMKizby,  aad  1,  2  Root)  1;  (l,2D»y)8;  (3Diqr)8;  (4Diqr)4; 

(6Div)«?  (!)«*»;  (2)  7;  (3)8;  (4)  10;  (6)  18;  (6)16;  (7)18;  (8)80; 

(9)  81;  (10)  86,  86,  87;  (11)  87,  89;  (12)  80;  81;  (13)  38;  (13, 14)  86; 

(14)86;  (16)  88;  39;  (16)41;  (17, 18)  44;  (18)46;  (19)48;  (19,  20)  60; 

(BO)  68;  (21)  64;  (21,  22)  66;  (22)  68;  (23)  60;  (23,  24)  68;  (25)  66; 

(26,26)68;  (27)71;  (26)78;  (29)76;  (29, 30)  79;  (31)  81,  88;  (32)  86; 

(K  33)  87;  (38)  89. 
Illl.AWAB>-(l  Hacr.)  88,  86,  86,  87;  (2  Harr.)  89,  80;  31,  88;  (4  Harr.) 

48;  44;  (6  Harr.)  48;  60;  (1  Hoaat)  68;  68,  71;  (2  Hoost,  8  D<L 

Gh.)78;  (2Hoiist)81;  (2Hoajit)83;  (3 Boost) 89. 
fioniu^l) 44,  46;  (2) 48;  60;  (3)68;  (4)6^66;  (6)68;  (6)68;  66; 

(7)  68;  (8)  71,  73;  (9)  76,  79;  (10)  81;  (11)  8a 

ft 


A  SCHSDULB. 

Omatau^-nTLTj.  ?.  Ghariton) 4;  (1)44;  AS)4A|  (4^6)48;  (6^7)0O| 
(a,  9)  6»|  <•,  M  64;  (11, 12)  66;  (12, 18, 14)  68;  (15. 18)  60;  a7, 18,  IQ 
68;  (19,90)66;  (21,22,23)68;  (24,20,26)71;  (27, 28)  78;  (29) 74| 
(28,  80,  81)  76;  (31,  32)  79;  (33)  81,  88;  (34,  86)  88. 

iLUHOis— (Braese)  8;  (1  Soam.)  86,  86,  87,  88,  89,  80^  88, 88;  (2Soam.) 
88,86;  (8Soam.)86;  (3,  4  Soam.) 88;  (4  Soam.) 89;  (1  Gilm.) 41; 
(2  Oilm.)  48;  (3  Gilm.)  44;  (4  Gilm.)  46;  (6  Gilm.)  48^  60;  (11)  60; 
(11, 12)  68;  (12,  13)  64;  (13, 14)  66;  (14,  15)  68;  (15)  60;  (16)  61;  (16^ 
17)  68;  (17,  18)  66;  (18^  19)  68;  (19,  20,  21)  71;  (21,  22,  23)  74;  (23^ 
24,  25)  76;  (25,  26,  27)  79;  (27,  28,  29^  80)  81;  (80^  81,  82;  83)  88;  (83^ 
84,  85,  86)  86;  (36,  87,  38)  87;  (39,  40;  41,  42)  8a 

tiniANA-Kl  Blackf.)  18;  (2  Blaokf.)  18, 80;  81;  (3  Bladd.)  86, 86;  (4  BlaokL) 
88,89,80^88;  (5  Bladd.)  88,  88,  86,  86;  (6  Blaokf.)  8Q,  88;  88; 
(7  Blackf.)89,  41,  48;  (8  Blaekl) 44w  46;  (1)  48;  60;  (2)68;  (2;  8) 
64|  (3)66;  (4)68;  (5^6)61;  (6;  7)68;  (7,8)66;  (9;  10)  68;  (IQ,  11) 
71;  (12;  18)  74;  (14, 15)  77;  (16;  17)  79;  (18, 19)  81;  (20;  21)  88;  (SS^ 
23)  86;  (9U  25)  87;  (28,  27)  88. 

Iowa— (Mor-JB)  89,  41,  48;  (1  G.  Greena)  46,  46,  60;  (2  G.  GfMie)68| 
(3G.  GiMDA)  6<  66;  (4  G.  Gieaoe)  61;  (1,  2)  68;  (2)  66;  (3,  4)  66; 
(4,5)68;  (6,7)71;  (7,8,9,10)74;  (1(^,11)77;  (11. 12) 79;  (18, 14) 81, 
(14, 15)  88;  (16;  17,  18)  86;  (18, 19)  87;  (2(^  21)  89. 

Kah8AS-<1)  81;  (1.  2)  88;  (2)  86;  (3)  87,  88. 

KurruoKT— (1  8iioed)8;  (Hardin)  8;  (1  Bibb)  4;  (2  Bibb)  4,  6;  (3Bibb)6i 
(4Bibb)7;  (1  A.  K.  Manh.)  10;  (2  A.  K.  Manh.,  and  litt  8eL  Oaa.)  18* 
(3  A.  K.  Manh..  and  1.  2  Litt)  18;  (3^  4  Litt)  14;  (1.  2  Mod.,  aad  8 
litt)  16;  (3,  4  Man.)  16;  (5^  6  Man.)  17;  (7  Man.)  18;  (1.  2,  8  J.  J. 
Manh.)  19;  (8,  4,  5  J.  J.  Manh.)  80;  (5,  6  J.  J.  Manh.)  88;  (7  J.  J. 
Manh.)  88,  88;  (1  Dan*)  86;  (2  Dana)  86;  (3  Dana,  88;  (4  Dana)  89; 
(5  Dana)  80;  (6,  7  Dana)  88;  (8,  9  Dana)  88;  (9  Dana,  and  1  K  Mon.) 
86;  (1.  2 B.  Man.) 86;  (2,  8 B.  Mon.) 88;  (3,  4 B.  Mon.) 88;  (4,5K 
Mon.) 41;  (5^6B.  Man.)48;  (6B.  Mon.)44;  (7B.Mao.)46;  (7,  8  K 
Mon.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  60;  (1(^  11  B.  Mon.)  68; 
(12  B.  Man.)  64;  (13 B.  Man.)  66;  (14 B.  Man.)  68;  (14, 15  K  Mon.)  61; 
(15,  16  B.  Mon.)  68;  (17  B.  Mon.)  66;  (18  B.  Moo.)  68;  (1  Mete.)  71; 
(2  Mete.)  74;  (3  Mete.)  77,  79;  (4  Mete.)  81,  88;  (1  DmOl)  86;  (2 
DoTall)  87;  (1  Bnah)  89. 

iXWiBiANA— (1.  %  8  Mart)  6;  (3,4Mart)6;  (5, 6, 7  Mart)  18;  (8, 4, 10;  11. 
12Mart)18;  (1,  2  Mart,  N.  a)  14;  (3 Mart,  N.  a)  16;  (4,  5  Mart. 
N.  a)  16;  (6  Mart,  N.  a)  17;  (7  Mart,  N.  a)  18;  (8  Mart,,  N.  a)  19; 
80;  (1,2)  80;  (2,  3)  88;  (3,  4)  88;  (5^  6)  86;  (6,  7)  86;  (8)  88;  (0, 10) 
89;  (11)  80;  (12)  88;  (13, 14)  88;  (15, 16)  86;  (17, 18, 19)  86;  (1  Bob.) 
86;  (1,  2,  3  Bob.)  88;  (4,  5,  6  Bob.)  89;  (6,  7,  8,  9  Boh.)  41;  (10;  11, 
12  Bob.)  48;  (1  Ann.)  46;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  60; 
(5  Ann.)  68;  (6  Ann.)  64;  (7  Ann.)  66;  (8  Ann.)  68;  (9  Ann.)  61;  (10 
Ann.)  68;  (11  Ann.)  66;  (12  Ann.)  68;  (13  Ann.)  71;  (14  Ann.)  74;  (15 
Ann.)  77;  (16  Ann.)  79;  (17  Ann.)  87;  (18  Ann.)  89. 

MAiiia— (1  GieenL)  10;  (2  GteenL)  11;  (3  GteenL)  14;  (4  GfomL)  16; 
(5  GteenL)  17;  (6  GteenL)  19;  (6,  7  OieenL)  80;  (7,  8  GteenL)  88;  (8,  9 
GteenL)  88;  (10  Me.)  86;  (11)  86,  86;  (12)  88;  (18)  89;  (14)  80;  81; 
(15)  88;  (15, 16)  88;  (17)  86;  (18, 19)  86;  (20)  87;  (21, 22)  88;  (22, 28| 
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M;AM)41|  (28)48;  (26)40;  mS7)M|  m»)48|  (29»  80^  SI) 
80;  (SI,  »)  69;  (8%  88)  64;  (94,  86)  M;  (86^  86b  a?)  68;  (87)  09;  (88) 
61;  (SI.  40)  68;  (41,  42)  66;  (48^44)69;  (46,46)71;  (46^47)74;  (48, 
48)  77;  (60)  79;  (61)  81;  (62)  88;  (63)  87;  (68;  64)  89. 

ICAxn.Ain>-<l>  2»  8,  4  H.  ft  M.)  1;  (lH.ftJ.)8;  (2H.*J.)8;  (SELftJ.) 
6,6;  (4H.*J.)7;  (6  EL  ft  J.)  9;  (6H.ftJ.)14;  (7H.ftJ.)16;  (IBL 
ai.)17,18;  (lH.ftO.)18;  (1,  2  QiU  ft  J.)  19;  (2  BL  CHl,  aad  2,  8  O. 
ft  J.)  80;  (8BL0h.,aad8O.ftJ.)88;  (4,  60.ft  J.)98;  (^OO.ftJ.) 
88;  (6,  7  O.  ft  J.)  86;  (7  0.ftJ.)88;  (80.ftJ.)89;  (0O.ftJ.)81; 
(lOO.  ft  J.)  88;  (11  O.  ft  J.)  88;  86,  87;  (120.  ftJ.)88;  (1(»U)89; 
(2  (m)41i  (8 Qin)48;  (4  (»n)46;  (6^  6 CMU)  46;  (6;  7  CMU)  48;  (SGiU) 
60;  (9001)68;  (1)64;  (2; 8) 66;  (4,6)69;  (6,6,7)61;  (8)68;  (9)66; 
(10, 11)  69;  (12, 18)  71;  (14, 16)  74;  (16, 17)  77;  (17, 18)79;  (18, 19)  81; 
(20;  21)  88;  (22)  86;  (28,  24)  87;  (24,  26)  89. 

lUMACBOTsmMQaiiu^)  1;  (1)8;  (2,8,4)8;  (6^6)4;  a 8) 6;  (9;  10;  11) 6; 
(12;  18, 14)  7;  (16, 16)  8;  (17)  9;  (1  Fid^)  U;  (2  FSek.)  18;  (8  FSek.)  16; 
(4,  6  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Piok.)  19;  (9, 10  Pick.)  80;  (11, 12 
Piek.)  88;  (12;  18  Pick.)  84;  (18,  14,  16  Pick.)  86;  (16^  16  Pick.)  86; 
(16;  17  Pick.)  88;  (IffPick.)  89;  (19  Pick.)  81;  (20 Pick.)  88;  (22PidL) 
88;  (23PSek.)84;  (24 PSek.,  aad  1,  2 Met) 86;  (2,SM0t)87;  (8,4,6 
M0t)88;  (6,6,7M0t)89;  (7,8M0t)41;  (9,lOM0t)48;  (ll,12M0t) 
46;  (12,  18 Met) 46;  (1,  2 OndL) 48;  (8,4  00^)60;  (60iiflh.)61; 
(6,  6 Onah.) 68;  (60iu1l)68;  (7,  8  OndL ) 64;  (9  00^)66,67;  (10 
On^)  67;  (11, 12  Ouh.)  69;  (1, 2  Qnj)  61;  (SQny)  68;  (4  Qnj)  64; 
(6,  6,  7  Onty)  66;  (8,  i^  10  Onty)  69;  (IQ,  11,  12  Onty)  71;  (12,18,14 
0»y)  74;  (14, 16^16)  77;  (1,2  AIl«ii)79;(8A]]mi)80;(8,4^6AIl«ii)81; 
(6,  7  Allaii)  88;  (8,  9  Allaii)  86;  (10, 11  Allan)  87. 

M»maAV-(l  Dong.)  40;  41;  (2  Dong.)  48;  46, 47;  (1)46,61,68;  (2)66, 
67;  (2,8)69;  (8)  61,  64;  (4)  66,  69;  (6)71;  (6,6)78;  (6,  7)  74;  (8, 
9)  77;  (9)  80;  9p  10)  81;  (10,  11)88;  (11, 12)  88;  (12)  86;  (18)  87. 

MmnorA— (1)  66,  61,  66,  69;  (2)  78;  (8)  74;  (4,  6)  77;  (6^  6)  80;  0*  8) 
88;  (8)8%  (9)86;  (IQ,  11)  8a 

llnmnpn— (Wa]kttr)18;(lHoir.)86,88,89,81;  (2  How.)  88;  (8, 4  How.) 
8^  (4,5How.)86;  (6How.)87;  (6How.)88;  (7 How., and  1  SmadM 
ftM.)40;  (2;S8medMftM.)41;  (4,68niedMftM.)48;  (6,6,78medM 
ftM.)46;  (8,  9 SmedM ft M.) 47;  (9,  10 Smedaa ft M.) 48;  (11  Smedei 
ftM.)49;  (1%  18  SoMdM  ft  M.)  61;  (18,  14  Smedaa  ft  M.)  68;  (28)66, 
67;  (24,26)67;  (26,  26) 69;  (S7,  28)  61;  (28,29,80)64;  (81,32)66; 
(88;  84)  69;  (86,  86)  78;  (86)  74;  (37,  88)  76.;  (88,  89)  77;  (89)  8a 

M]HOin»-Kl)  18^  14;  (2)88;  (8)88,88,86,86;  (4)88,89,81;  (6)81, 
88;  (6)84,86;  (7)87,88;  (8)40;  41;  (9)48;  (9,10)46;  (10,11)47; 
(11, 12)49;  (12)  61;  (18)  68;  (14, 16)  66;  (16^  16;  17)67;  (17, 18, 19)69; 
(li^20)61;  (20;  21, 22)  64;  (2%  28;  24)  66;  (24,26^26)69;  (26,27)78; 
(28)  76;  (29;  80;  81)  77;  (81)  80;  (K  SQ  88;  (88,84)84;  (84,86)86; 
(86^  86,  87)  88l 

8bw  HAMnHn»-(l)  8;  (2)  9;  (8)  14;  (4)  17;  (6)80^88;  (6)88,86,86; 
(7)  86,  88;  (8)  88,  89,  81;  (9)  81,  88;  (10)  84;  (11)  86;  (12)  87;  (18) 
88;  (18;  14)  40;  (16, 16)  41;  (16,  17)  48;  (18)46,  47;  (19)  49;  (19,  20) 
61;  (21,22)6%  (2%  28;  24)66;  (24,26,86)67;  (26,  27,  28) 69|  (28, 
29)  61;  (80;  81, 88)64;  (88;  84)  66;  (84, 86)  69;  (86^  37)78;  (87, 88, 89)  76; 
(40;  41,  48)  77;  (42;  48)  80;  (48;  44)  88;  (44,  46)  84;  (46)  86;  (46)  8a 


aHufaDlOt  (2BUsK)U|  (aEa]it)14$(4HU0t>17»(5HUrt^)18; 
(6  EiM.>19,  aOs  (1  8»^  7  HiJsk>&l;   (1  Ov..  1  8tau.  7  Hdrt.)  28; 

0  Bmjl,  I  Qr«)  gaj  (1. 8  Or.)  Mb  (aOv.)  87|  (aOr.)n^  M;  (2 Or.  Oi.) 
Wi  U  Ha«r«,  SGa  Ou) aif  (1  ibit.,  1  Ot.  Gh.>88;  (2  HMor..  1  Or.  Ch.) 
Ml  (1  G&  Oh^  2;  aHvr.)86»  (aHanr.)  87|  (3 Or.  Oh.,  1  8p«iov,  3» 
4 Hmet.) 88;  (1  Bptmm, SQn Ch.) 40;  (3Gr.  CaL>41;  (1  Spenoer,  3Gr. 
Cai.»  1  B«lfl*»  Gb«)  48;  (1  Bpoiion^  1  Ba^  CSh.)  45;  (1  Zab.t  2  Halrt.  Ch.) 
47;  (2  Za».,  3  Hakt  Ch.)  61;  (2^  3  Zab.)  68;  (3  Zab..  4  HiOat  Oh.)  65; 
(3SS«1).,  IStoek.  Ch.)67;  (4Zal>.,  1  Steek.  Ch.)  68;  (4ZAb.)  81;  (4Zab.» 

1  Poteh.,  1»  9;  3  dteok.  Ch.)  84;  (^3  Stock.  Ch.)  88;  (1  Dateh.)  87; 
P  Dateh.^  3  8todu  Ch.)  88;  (SDutdk,  1  Baftday'aEq.)  78;  (4Dtttoh.) 
75;  (iDiiMi.>2  Bwd^9  Kq.)78t  (5Dn«Qh.»  1  McCarter)  80;  (1  Vxoom, 
1,  2  McCarter'8  Eq.)  88}  (1  C.  &  GfMi'a  Bq.)  84;  (1»  2  Vzoom,  2  a  E. 
Qmn'a ai.)88;  (2 C  &  Qtmu'b  Eq.)  8a 

Wwm  YoEE^l,  2  JcAnaw  Cm^)  1;  (3  Johak  Ou.,  1,  20Bi  Cm..  1,  2,  3Cu.» 
8;  (1. 2, 3  Johw.)  8;  (4^  5  Johu.)  4;  (6,  7*  8  JcAnaw)  5;  (fl^  10^  U  Johna.^ 
8;  (is;  13,  14  Johna.,  1,  2  Johna.  Ch.)  7;  (16^  18,  17  Johna.,  3,  4  Johna. 
Ch.)  8;  (18  Johna.,  6  Johna.  Ch.)  8;  (19  Johaa.,  6  Johna.  Ch.)  10;  (29 
Johub.  7  Johna.  C3u)  U;  (1  Cow.)  18;  (Hop.  Ch.,  and  2  Cow.)  14;  (3, 4, 

I  Cow,)  16|  (6  Cow.)  18;  (7  Cow.)  17;  (8^  9  Cow.)  18;  (1  Faigo,  1,  2 
W0iid.)18|  (2,  3  Wend.)  80;  (2  FaigOk  4^  5,  4  Wend.)  81;  (2,3Paig^ 
a;  7,  8  Wend.)  88;  (3  Paige)  88^  84;  (8^  9,  10  Wend.)  84;  (4Faige,10^ 

II  Wend.)  86;  (4  PaigOb  11, 12^  13  Wend.)  87;  (fi  Paige,  13»  14  Wend.) 
88;  (6  Paige)  89;  (Ifi^  16  Wend.)  80;  (6,  7  Paige,  17,  18  Wend.)  81; 
(7  P^  li^  20  Wend.)  88;  (7.  8  Paige^  21,  22  Wend.)  84;  (23,24,25 
Wend.,  8  Paige)  85;  (36, 26  Wend.,  1,2  HOI,  9  Paige)  87;  (9  Paige,  2,3 
Eill)88;  (10 Paige,  4, 6^  6  HiU)  40;  (6  HiU)  41;  (7  Hill,  10,  11  Paige) 
48;  (1, 2  Denio^  11  Paige,  1  Barb.  Ch.)48;  (1,  2 Barb,  Ch.,3  Denio)  45;* 
(i  5  Deniob  2  Barb.  Ch.)  47;  (3  Barb.  Ch.,  6  Denio)49;  (1,  2)  49;  (2, 3) 
61;  (3,  4)  63;  (4,  6,  6)  56;  (6,  7)  67;  (7,  8^  9)  69;  (9,  10)  81;  (11,  12) 
88;  (12,  13)  84;  (13,  14)  87;  (15,  16)  89;  (17,  18)  78:  (18,  19, 20)  75; 
(21, 22)  78;  (23»  24)  80;  (24, 26^  26)  88;  (26,27, 28)  84t  (28^  29, 30)  88; 
(31,  32,  33,  34)  8a 

ROBXH  Cabouha— <1  Mart,  1  Hayw.,  1  TayL)  1;  (2  Hayw.,  1  Conf.)  8; 
(1  Muph.) 8^  4;  (2 Mozph.) 6;  (1, 2  Uw Rep.)  8;  (1 T.  B^)  7;  (3  Murph., 
1  Hawka)  9;  (2  Hawka)  U;  (3  Hawka)  14;  (4  Hawka)  15;  (1  Dev.)  17; 
(2  Dot.)  IS,  81;  (1  Dev.  Eq.)  18;  (3  Dot.,  2  Dot.  Eq.)  88,  84;  (4  Dev., 
SDev.  Eq.)  85;  (4DeT.,  2DeT.  Eq.,  1  Dev.  AB.,  1  Dev.  k  B.  Eq.)  87; 
(1,  2  Dev.  4  &.,  1  Dev.  k  B.  Bq.)  88^  80;  (1  Dev.  4B.  Eq.,  2  Dev.  kK) 
81;  (3,4Dev.ftB.,2D«r.  4B.^)88;  (4Dev.  4B.,2Dev.  ^K  Bq.) 
84;  (1  bed.)  85;  (1  Ized.  Eq.)  88;  (2  Ired.)  87;  (12, 3  Ired.,  2Ired.  Eq.) 
88;(3^4Ired.,^3Iied.Eq.)40i  (4^  5Ii«d.,3I]wLEq.)48;  (5,6Ired. 
3^  4  lied.  Bq.)  44;  (6^  7  Irad.,  4  lied.  Eq.)  45;  (7. 8  Ired.,  4, 5  Ired.  Bq.) 
47;  (8,  9  lied.,  5  Ired.  Eq.)  49;  (9,  10^  11  Ired.,  6  lied.  Eq.)  51;  (11 
lied.,  7  Ired.  Bq.)  68r  (12;  13  Ired.,  8  lied.  Eq.)  56;  (13  Ired.,  8  Ired. 
Bq.,  BnabeoL.,  Bnabee  Bq.) 67;  (IQ^beaL.,  1  JooeaL.,  Boabee  Eq.,  1 
/one*  Eq.)  69;  (1«  2  Jenee  L,,  1,  2  Jonea  Eii.)  88;  (2  Jonai  Bq.,  2,  3 
Jonea  L.)  84;  (3,  4  JonM  L.,  2i  3  Jonea  Eq.)  87;  (3  J<neaEq.,4,5Jonea 
Li)  88;  (5^  6  Jonea  L..  4  Jonea  Eq.)  78;  (4|  (( Jonea  Eq.,  7  Jonaa  L.)  76i 
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A  6  JoBM  B9.,  7,  a  JcBM  L.)  98;  (8  JoBM  L.)  80;  (0  J«n  Kq .  9  JooM 
L.)  88;  (1  Wiiut.  L.)  84;  (1,  2  Wlnrt.  h..  Wart.  Iq.)  88. 
»-(l)  13;  (2)  18;  (S)  17;  (4)19,80;  (5)88,84;  (6)88,87i  (7)88^80| 
(8)  81,  88;  (9)  84;  (10)  88;  (11)  87,  88;  (12)  40;  {IZ)  48;  (14,  16)  45; 
(18)  47;  (17)  48;  (18)  81;  (19)  63;  (20)  58;  (1,  2  CKiio  8t)  68;  (S,  4 
OIiio8i.)68;  (4,  8  Ohio  St)  84;  (6,  6 Ohio 8t) 87;  a  & (»kio 8t)  70; 
A  8>  78;  (m  H)  78;  (12)  80;  (13, 14)  88;  (14)  84;  (15)  88;  <18)  8a 

Ouaov-*<1)  88,  76;  (1,  2)  80;  (2)  88,  8<  8a 

FXHSBTLTAiriA— (1  Add.,  1, 2,  8  DalL,  1,  2  Yeatei)  1;  (1  Bin.,  8, 4  Tantet)  8; 
(2Bm.)4;  (3;4Bui.)6;  (S,6Bixi.)6;  (1,  2  Sag.  ft  B.)  7;  (8,48erg.a; 
B.)8;  (6,6Secg.ftiL)9;  (7  Serg.  ft  IL)  10;  (%  9 Seig.  ft  B.) U;  (10 
Sarg.  ft  B.)  13;  (11,  12  Serg.  ft  B.)  14;  (13  8acg.  ft  R.)  16;  (14,  15,  16 
Serg.  ft  R.)  18;  (17  Serg.  ft  R.)  17;  (1  Rawle)  18;  (2  Rawle)  19;  (2 
Rawle,  1,  2  Penr.  ft  W.)  81;  i3  Rawle,  2,  3  Penr.  ft  W.)  88;  84;  (4 
Bawla,  l,2W«tto)86;  (4  Bawla,  2,aW«tti)87;  (6  Rawle,  4  Watta) 
88;  (1  Whart)  89;  (1,  2  Whart,  5  Watte)  30;  (6  Watte,  8  Whart)  31; 
(7  Watte)38;  (4Whart)38;  (8,9Watte,4,  5Whari.)34;  (9, 10 Watte, 
•  Whait.)38;  (8 Whart,  1,  2;  3 Watte  ft  &) 87;  (3Wattefta)38; 
(3,4,6Watteft&)39r  (6,  8  Watte  ft  &)  40;  (7,  8,  9  Watte  ft  &)  48; 
(1,  2  Pa.  St )  44;  (2, 3, 4, 6)  45;  (5, 8,  7)  47;  (7. 8, 9;  10)  49;  (10^  11. 12) 
61;  (13, 14, 15)  53;  (18, 17, 18)  65;  (18, 19, 20)  57;  (20^  21)  59;  (22)  80; 
(22.23,24)88;  (24,25)84;  (% 27)87;  (28,29)70:  (29,30^31,32)78; 
(32,33,34)75;  (35,36,37)78;  (38,  39,  40, 41)  80;  (41, 42, 43)  88;  (44, 
46,  46)  84;  (46,  47,  48)  88;  (48,  49,  50,  51)  8a 

Bhodb  IaLAN]>-(l)  19, 88,  51.  53;  (2)  55,  57,  80;  (3)  68;  (3, 4)  67;  (4, 5) 
70;  (5)  73;  (6)  75.  78;  (7)  80,  88.  84;  (8)  88. 

SOVTH  Cabouna— {1.  2  Bay.  1  Desau.  Eq.)  1;  (2  Desau.  Eq.,  1  Brov.)  8; 
(2  Brev.)  3;  (3  Deaau.  Eq.,  2  Brev.)  4;  (3  Desao.  Eq.,  3  Brer)  5; 
(4  Dettu.  Eq.,  3  Brev.)  6;  (1  Nott ft  M.)  9;  (1  Nott  ft  M.,  1  McCord)  10; 
(1,2  Mill)  18;  (2  McCord)  13;  (1  Harp.  Eq.)  14;  (3  McCord)  15;  (1,  2 
McCord  Ch.)  16;  (4  McCord)  17;  (1  Harp.)  18;  (1  Bai.)  19;  (1,  2BaL, 
1  Bai.  Eq.)  81;  (2  Bai..  1  BaL  Eq..  1  Rich.  Eq.)  23;  (1  Rich.  Eq.)  84; 
(1  Hill.  1  HiU  Ch.)  26;  (2  HiU.  1.  2  Hill  Ch.)  27;  (2  HiU  Cb.)  89;  (3  Hill, 

1  Riley,  1  Riley  C^l.  2  HiU  Ch.)  30;  (Dudley)  31;  (Rice)  33;  (Cheves) 
84;  (1  McMulL)  36;  (1  McMolL  Eq..  2  McMuU.)37;  (2  McMulL.  1 
Spean  Eq.)  39;  (1  Spears.  1  Speara  Eq.)  40.  48;  (1  Rich.  Eq..  1  Rich.) 

2  Spean)  42;  (1.  2  Rich..  1.  2  Rich.  Eq.)  44;  (2,  4  Rich.)  45;  (2  Rich. 
Bq.)  46;  (1  Strob.  Eq..  1,  2  Strob.)  47;  (2.  3  Strob.,  2  Strob.  Eq.)  49; 
(3,  4  Strob..  3  Strob.  Eq.)  51;  (4,  5  Strob.,  4  Rich..  4  Strob.  Eq.)  53; 
(3,  4  Rich.  Eq.,  4,  5.  6  Rich.)  55;  (4  Rich.  Eq..  5  Rich.)  57;  (5.  6  Rich. 
Bq.,  6  Rich.)  60;  (6.  7  Rich.  Eq.,  7.  8  Rich.)  62;  (7.  8  Rich.  Eq..  8.  9 
Bieb.  L.)  64;  (9.  10  Rich.  L.)  67;  (8.  9  Rich.  Eq..  10,  11  Rich.  L.)  70; 
(10  Rich.  Eq..  11  Rich.  L.)  73;  (12  Rich.  L.,  11  Rich.  Eq.)  76;  (12  Rich. 
L.,  11,  12  Rich.  Eq.)  7a 

rmiHBBB— (1  Overt)  3;  (1  Cooke,  2  Orert )  5;  (3,  4,  5  Hay.)  9;  (Pe(k)  14; 
(M.  ft  Y.  17;  (1,  %  3  Yerg.)  84;  (4,  5  Yerg.)  86;  (6.  7  Yerg.)  87; 
8  Yefg.)  89;  (9, 10  Yerg.)  30;  (10  Yerg.)  31;  (1  Meigs)  33;  (1  Humph.) 
84;  (2  Humph.)  86,  87;  (3  Humph.)  39;  (4  Humph.)  40;  (5  Humph.) 
48;  (6  Humph.)  44;  (7  Humph.)  46;  (8  Hum^)  47;  (8,  9  Humph.)  49; 
(9,  10  Humph.)  51;  (10,  H  Humph.)  68;  (1  Swan)  55,  57;  (2  Swan)  58; 
(1  Sneed)  60;  (1,  28iiaed)  68;  (2ane6d)  64;  (SSnaed)  66;  (8;48nMd) 
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10  SCHSDULB. 

(17;  (4.  6 Snaed)  70;  (6  Sneed,  1,  2 HMd)  78;  (2;8Head)76;  aCold- 
weU)  78;  (2  Cdldwdl)  8a 

Ttaua-<1)46;  (2)47;  (3)49;  (4,5)81;  (6^6)86;  (0)88;  a8>9)8S8 
(9»  10,  11)  80;  (11,  1%  18)  88;  (18;  14, 16)  88;  (IQ,  17,  18)  87:  (18,  19L 
20)  70;  (20,  21,  22)  78;  (22)  76;  (23,  24)  78;  (25^  25  Sapp.)  78;  (26) 
8a  88;  (26,  27)  84;  (27)  88. 

TnotoiiT— (1  N.  Chip.,  1  D.  Chip.)  1;  (1,  2  Tyler)  8;  (1  D.  CSiip.)  8, 18; 
(1  Aik,  2  D.  Chip.)  16;  (2  Aik)  18;  (1)  18;  (2)  19,  81;  (8)  81,  83;  (4) 
88,84;  (6)88;  (6)87;  (7)89;  (8)80;  (9)  81;  (10)  88;  (11)84;  (12)88; 
(18)87;  (14)89;  (16)40;  (16,  17)48;  (17,  18)44;  (18,19)48;  (19)47; 
(20)  49;  (20,  21)  60;  (21,  22)  68;  (22,  23)  64;  (28)  68;  (24, 26)  68;  (25^ 
26)  80;  (26,  27)  68;  (27,  28)  86;  (28^  29)  67;  (29)  70;  (9(^  31)  78;  (31, 
82)76;  (32,33)78;  (33^84)80;  (85)88;  (86^86)84;  (36,37)  88;  (37, 

88)  8a 

V!lMiKiA-<lJeff.,  1,  2WadL,  1,  20dl)l;  (8;i50dl)8;  (l,2HeiLftM., 

6001)8;  (4  Hen.  &]£,  1  Mimf.)  4;  (1  Va.  Cm.,  2, 8Hnxil)6;  (4  Mnnf.) 

8;  (5  Hunf.)  7;  (6  HquI)  8;  (1  Qilm.)  9;  (1  Band.)  K^  (2  Band.)  14; 

(8;  4,  Bttid.)  16;  (5  Band.)  16;  (6  Band.)  18;  (1  Leigh)  19;  (2  Leigh)  81; 

(8  Leigh)  88;  (3,  4  Leigh)  84;  (4  Leigh)  86;  (5  Leigh)  87;  (6  Leic^)  89; 

(7  Leigh)  80;  (8  Leigh)  81;  (9  Leigh)  88;  (10  Leigh)  84;  (11  Leigh)  88; 

(11, 12 Leigh)  87;  (1  Bob.)  89, 40;  (2  Boh.)  40;  (1  Ckatt)  48;  (20ntt) 

44;   (3Chnitt)46;   (4Chnttt)47;   (4,  5  Gratt)  60;   (5^  6  Chntt)  68; 

(7C»n«t.)  64;  (7,  8  QntL)  66;  (OChnttt)  68;  (9,  lOGratt)  80;  (11 

Qratt)  88;  (12  Chnttt)  86;  (18  Chnttt)  87;  (18Qvatt)  70;  (UQmtt)  78; 

(15  Qmtt.)  76;  (15, 16  Chnttt)  78;  (16  Qmtt)  80^  84,  8a 
Wist  VntoimA— (1)  8a 
WnooNsm— (1  Pin.)  89,  40;  48,  44;  (2  Pin.,  1  Ohaiid.)  68;  (S;8Fin.,2;8 

Chand.)64;(3Fin.)68;  (1,2)80;  (8)  88;  (4)  86;  (5)  88;  (6)  70;  (7)  73; 

a  8,  9,  10)  76;  (10;  11,  ISD  78;  (18;  14)  80;  a5.  16)  88;  (16;  17)  84; 

(17, 18)  88;  (H  20) 
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GASES  REPORTED. 


▼.  Aamm. Moifigagm 20Iow%  6ft. 614 

Adibrook  ▼.  OommoDwmllb NwkmcB 1  Biidi,  169 616 

AtwoodT.LMM. 8aim 6811a.  606. 718 


Baker  ▼.  Hunt Dteit 40in.26A 346 

Bank  of  Kantncky  t.  Hanidon.. .  .PmtmrtMp 1  Biidi,  860 680 

BaiToilliet  ▼.  Hirtliawmy Jmdgmmtt. 81010.896. 193 

BeUT.  Loii]mIl«ete.B.&Oo....iafilafyfaif 1  Biidi,  404 632 

Bens  ▼.  HinM. JbwMtfbuf 8  Km.  89a 694 

Bergen  ▼.  Big0i Oawrii    reeowffc. .  .40  PL  61 335 

'^Slllir^^'*^^  *36 

BUir  ▼.  GhambliD. JBaeemAm 88  SL  621 322 

RlueT.CaariL Homedeada 88  HI  690 330 

BoydT.  Ohfli \  .OmanTn  mi  wanL9i  Qm.  2S3 252 

BriggsT.  MoGbbe In/tmH 27Ind.  327 503 

Brammagim  ▼.  TUknt ^AK.  </fimftattNit..29  0aL  603 61 

Burton  ▼.  Cniyee...^ Warekotmmm 40 HL  320 350 

Botterfield  T.  WaUh Mauaiiitmi. 21Iowb,97 667 

BoUersT.  Haag)iwoat B^pkriiL 42  SL  18. 401 

OddweH ▼.  Ontv DemU 80Od.689. 131 

Cirtfteriin  ▼.  MitdieD. Repietim S7Ind.298. 501 

Cmna ▼.  Tbonnaa MUUarglam 1  Boih,  292 628 

Chicago^  City  ol,  T.  Powen. Negligm» 42  01  169 418 

Chieego^  City  ol,  ▼.  Stan. NegligmM 42  SL  174 422 

Childa  ▼.  MoOliMn^ JbeeMftaw 80Iow%4Sl 645 

CStisBM'BBakT.  Fi^na Neg.  iuaii  mmm$h, .  ■  18  La.  Ann.  222 .. .  650 

0^  of  Ohioago  T.  Pofwen HefAfaM 42  SL  169 418 

City  of  OhieagDT.  Stan NegBgmea 42SL174w 422 

"^JllrS^^  ^^^^ ^ 

CXtyof  JagBaauttflliaT.  Pkttaraon.BoiMli. 88Ind.  16 
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12  Cases  Reported. 

Naxb.  Subjigt.  Bspobt.  Pao*. 

City  of  Portland  ▼.  BiehBrdMon. .  .Judgmmta. 54  Me.  46. 720 

CoDmionwealthads.  Aahbrook....^iM«»i08. 1  Bosh,  139 616 

Commonwealth  ads.  Fisher CfrimmtU  lam, 1  Bosh,  211 620 

Commoawealth  ads.  Hensley Zoreei^ 1  Bushy  11 604 

Commonwealth  ads.  Jooea liUUarflam, 1  Bush,  34 606 

^tor  R.  R."^  "^"^  ^'^^  [Obrpomlfaw 8Hoa.t288. 230 

Corganv.  Frew .^^ iiisfrwMNit. •  .30 DL  31 286 

Crane  ▼.  Waggoner C!64emmqf 27  lad.  62.. ...••.  403 

Cummings  ads.  State Crhnmal  law. 33  Conn.  260 206 

Curtis  ▼.  O'Brien  and  Sean. MaBempikmM. 20Iowa»  376 543 

Dalrymple  v.  Maryland  F.  Ins.  Oo.Pledffe 25  Md.  242. 779 

Dana  ▼.  Jackson  Street  Wharf  Co..  Wateretmne$, 31  CaL  118 164 

Daney.  Derby MandaTtiMU 54  Me.  95 722 

DavisT.  Clark Hutband and w(/9. 2^ Ind.  4M. 471 

Dickermanv.  Lord Invorntary  paijfm*i8,2l  Iowa,  338 579 

Dixon  ▼.  Niooolls Landlord  and  tm'L2&  HL  372 312 

Doley.  Olmstead VTordheiiMfiiai. 41  HL  344 386 

Dougherty  ▼.  Creary. Mme$and  mMmg,. 30  CaL  2M. 116 


Eastabrook  ▼.  UnionMut.  L.  L  Co,Ituuranoe 54  Me.  224. 743 

Elston  Y.  City  of  Chicago. Voluntary  paym'ta. 40  BL  514 361 

Emerson  v.  Lee Contrada 18  La.  Ann.  134. . .  648 

Faggy.  Hambel  and  Hall Partnerah^ 21  Iowa»  140 561 

Farmer  ▼.  Lewis MUUary  law, 1  Bush,  66 610 

Fancett  ▼.  Fanoett. Eac^raamdadnCra*. .  1  Bush,  511 639 

Fishery.  Commonwealth. Crbmnallaw. 1  Bosh,  211 620 

Freemanv.  Bass Jiid^'tt— aior^s.34 Oa.  355 255 

Galliano  V.  Pierre&Co. Chraraeta 18 La.  Ann.  la.  ..  643 

Gay  ▼.  Mitchell ^(li«rff|)OMBM<t>ii..35Ga.  139 278 

Gear  ▼.  Dubuque  etc  B.  R.  Co.. .  ,EmhwiU  domam, .  .20  Iowa,  523 560 

GUbertv.  Emmons Malkitmapnaeeti^n.^'Dl  143 412 

Grahajnv.  Columbus  eta  RR.Co.iE777itnefi<  doinajii.... 27  Ind.  260./ 498 

Grieffv.  Boudousquie Partnerahip 18  La.  Ann.  631...  698 

Hally.  Crandall Coiyoraihna 29  CaL  567 64 

Halloway  V.  Platner Deeda 20  Iowa,  121 517 

Harding  ▼.  Strong Evidence, 42IJ1.  148 415 

Hitrsheyv.  Blackmarr Attomepa, 20  Iowa,  161 520 

Haskelly.  MitcheU I^eg.  kutrummla. . ,6S  Me.  468 711 

Hensley  ▼.  Commonwealth Larceny 1  Bush,  11 604 

^Naugatacf*''''"  '^^  ^"""^  "^  \^nJuncilona 33  Comi.  497 . . . . . .  217 

Hoyeyv.  Hobson /usanfty 53  Me.  461 705 

Hoyle  V.Jones Matatea 85Ga.40 273 

IllinoisCent.B.R.Go.¥.KAnouae.i?<]lbtxi<29 39  HL  272 307 

Indianapolis  eta  Bb  B.  Ca  t.  J  BaUroada —          (oat^j  qta  Aon 

McClira  }  anknaU.  \^  ^^  ^^^ ^ 

JiMkaottT.  Jolmson • Mk^ramd  aOm^wa^. 91  Qm,  611 


Ca8B8  Rxpobtxd.  is 


'•*5S*^^*%  ^^^  ^*  ^^"'^Iwkanm STInd.  lOOU  •••%••  4M 

TiUe«te.  FenyCompuiy.         f  ''^"■'^^ ••..*«  «■»•  «w^«««%**  »wp 

JefeCTooTJlle,  City  ol,v.  Pattowon.  flowfa 96Iad.li 441 

JeokiiMT.  Frink Coidmrt$    inui».,MCalUL 134 

JooM  ▼.  CoamMawwlth. MiiUatrpkm 1  B«ub»  S4 006 

Jcamv.  Nellis 8ak$. 41  UL  488 MO 

Jeyeer.  MoAtoj. .^.Ifsfameif 81  CaLSTS.. ••••••  179 

JvliiuiT.  Ball JEMCMlioM 26  Ind.  820..  •••»••  466 

KsDtT.  lirerpool  cte.  Im.  C&, , , ,  .Inmramtt. 26  lad.  261 •  466 

KoKtaoky,  Bvik  of,  r.  Uezndoo. .  .ParlnerdU^ 1  Boih,  689 686 

XimlMJlT.  J«nkiiis Lkm. II  FU.  Ill 261 

Kn^T.  Goshinaa MueMmM 41  UL  81 

Kn^T.  Umob Cmlraefi 4210.286 

Kirkaldie  T.  LHnbM. PMkkmd$. 81  ObL  456. 

Kobl  T.  lindl^ 8ab$ 860.166 


LinloarT.  Iteltei «^««..««^tMiUalfMtf0ii.«««16lA.  Ana.  467... 

Liihnip  T.  BuaptoB TnuH 81010.  17. 141 

LnchT.  Vonuiy. jDowv. 21  Iowi»  271 674 

LMchT.Piaa MsecmHtrnt 4111106. 876 

LaBoyT.  Bagan, • .Jmigmtwh, ..80CUilonil%  226..    66 

liTfayT.  PtediAl...... Dwm 860*.  218 282 

Uvingrtonv.  MflT>qiiaW,.,,..^...igjpar<tmfVki....21I^^  100 608 

Marlrtiain  ▼.  BiwWiigiiMH FmimnUp. 21Iow%  464 600 

Ifartindalo  ▼.  AlfimiMlfflr PartUkm. 26Ind.  104. 456 

]fAi7laiidF.Lii.OaT.0di7iiipk.i>te^ 25Kd.2l2.. 779 

Hdntodi T.  HunbletoB Jb'fvawl«toiV«..86Qa.  94 270 

ICcFhanoD  T.  Ptekor J|H¥» 80Oia.466w 129 

Heanr.  Kiohob OtmtrattB 41  UL  207 861 

MiUsTT.  Staen Oudrmeta 80010.402. 124 

Hom  T.Neil Vnamdadm'n.MBliM. 806 

MorelioaaeT. Northrop........... iSiifat 83  0oiiil  880......  211 

IfonaT.  Imaa Potmtkm 42I1L  150 417 

Hnaaaliiiaii  ▼.  Ifaiqnia It^wHsUom 1  Bosh,  408 087 

HyenT.  Mott AUaekmmi 29GU.859. 49 

NaabM  ▼.  l^nnbow OMMCfiMfaiMl  Ana.  .89 IIL  110 260 

NaWna  r.  City  of  FtaJA. ChrfonOkm 41I1L508 862 

Niebolaar.  Pnronll |  ibSSS^a.  }«  I«^  «» «72 

Norton t.Lbzoo AtnmU*. 80CaL127 70 

QbBBtaad  T.  Ounp ONuMMtfoMl  faw.  .88  Oonn.  582 221 

PaekT.Bra»magi»...; \^^t^t.\^^^^ W 

PaoplaeznLVoabQi^T.  JamaaoiLjraMiafMia 40  El.  98. ••••  887 

'^LvSrcisiSsS^''"f5^«-*-- »>^»» '" 

Portland,  Ci^  o^  t.  KinhaHann.  VvdgmmU 54  Ma.  46 726 

Pkioa  T.  Poyntar Jfittoryfaif 1  Bnah,  867 681 
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Ebpokt.                Pi 
Rankin  T.  CMd«d ^ndgmatk. 64H«.88..... 718 

R«ynflldiT.  IfftKhnwy Wagen 4Kia.M,. 

BoberteT.  AnmtvoQift  Adm1r....^lloniqfv lBiuh,268< 

RpweliT.  Hanlagr. MaOroadt 20Iow%  219. 

bafely  t.  Gilmiora. LamiFdmi  kmmlM  Iow»»  588 802 

SaveryT.  Ha^ Jgqrfwfw, 20Iow%25 611 

8«arie  T.  Aduna. • ....Ntg.  kmtrmmmtlB,.  8  Kan.  61ft. 

SbennanT.  Stonr.. Siatmtm. 80CkL  288^. 

Smith  ▼.  Frioa JUmw 89IIL28.... 

SmiOi  T.  Tnla. BcmJUtepunVrB.MOtl.  180L 1^7 

BooihMgdr.VvtyuidTomumnLMcfigagm 21  Iow%  488. 887 

StaokhooaeT.  City€fLali9«lto...aN|iora<feM 28Ind.l7 460 

OtotoT.  Canuninfk Orimimaiiam 83  Goon.  200. 208 

Steto  ▼.  StogralL mukmmi 64  lie.  21 718 

fit  LoQia  eto.  B.  a.  Oo.  T.  Lbdar.  Arflroaib 80IIL4S8 819 

StoyeU  adk  Stata ...MmHeemad. 64Ma.2L 718 

Sferiokar  ft  Ca  T.  Tlnkhaai OotdnuU 86Qa.  176 280 

Tl^ggvft^  Waaten  M«T^«d  Joifiwnrffaiii 2AMd.688 780 

Tkylorr.  Gfaham. BnmUnm^ 18  La.  Ann.  868. 

TOdan T.  BoaanihaL Oomkadt 4111L  886... 

TunarT.  Tonng N^tg, inMi uumKiB, . .27 Ind.  878L^. 

Unitad  State  T.  Modoflk iHftidbwaaft 18  Ia.  Ann.  806. . .  661 

Voabai^  ▼.  Jamaaan Mmdamm 4010.98, 837 

WaUcerT.  Biogara. JAy. iuaii mumh, . .40 DL 278 848 

VirallcerT.  Walker. Ikmb 4210.811 416 

WaUaM  T.  Bartia JbrnrfConf 21  Iow%  848. 

Walah  T.  Kii^atrifik JmigmmdB 80  010.202... 

WamnT.  Blaka Jhipaiwft 641fa.276w 7a 

WataraT.  Watan and  Jaaaa^ lktd§. 2Ol0«ra»883 640 

WabbT.  Baiid Bomi$. 27lBd.a68L. 607 

WaiaangerT.  ISajte /nffcayra IBaali»276 898 

Whaalor  t.  San  Fianuiaua  and  1^ [■■,,i„ii,    ai  rvi  ja  ij7 

Alamadft  &  R.  Oa.  ja»awii«wf*ra..81 «.  48 147 


r*  .  • 


•  ••• 


Wmiama  T.  Kayaar MMmm ....ll 

Wintar T.  Staek. JDaedt 29CU.407 07 

VToodniff  T.  Qtfoar. Cbmimdalm f71nd.4 477 

WbodwarliiT.  !!■■>■  on Jhi.  finirMiinrfi..401IL  181. 


GASES  CITED. 


AIiImjt.  GbiM 66 

Abbej  ▼.  Owen 78t  80^  S3 

Abbott  ▼.  AUen 848 

Abbott  ▼.Cook 84 

Abbott  T.Kflitii 78^78^80 

Abel  ▼.  Almrandwr 680 

AokeniMn  t.  Lymaa 428 

Aekley  ▼.  Cluunboriui 186 

Acton  v.  Blnndell 666 

Adams  ▼.Ames  IrooObb 482 

Adams  ▼.  Otrroll 81»  83 

Adams  ▼.  Dsrbj 849 

Adams  ▼.  Harrison • 670 

Adams  ▼.  Piatterson •••    88 

AdamsT.Way 216 

/BtoA  National  Bank  t.  Foorth 

NationalBttik 442 

A^te  ▼.  King 488 

Ainslie  ▼.  MMljoott 482 

Aitkins  ▼.  Bordmaa 765 

Alaliama  eto.  Ins.  Ok  t.  Gobb. .  .674^ 

680 

Albee  ▼.  WinterJnk 188 

AlbrittinT.  Hnntsville 667 

Alcock  ▼.  Wbatmove 686 

Alder  ▼.  Slate 681,  68S;  604 

Alderman  ▼.  Fmley 667 

Aldersoa  T.  Bell 688^687 

Aldereoa*8  Heurs  ▼•  Hndanon 

AChk 248 

Aldrieh  t.  KInnej 623 

AldrichT.  Willis 186 

Aldridge  r.  Tnseombia  ete.  R.  B. 

Co. 229 

Alexander  r.  Boibam 664 

Alexander  T.  Fos 277 

Alexander  ▼.  Kmnedr 496 

Aleiander  ▼.  Milw«n£se....867»  668 

Alexander  T.  Stite 740 

Alexander'a  Cotton,  Mrs. 615 

AUord  ▼.  Burke 603 

AUoid  ▼.  StaU 664 

Alger  ▼.  MisBisBipgi  and  lllwmri 

B.R.Ca 680^687 

Allegheny  ▼.  Nelson 87Qt  671 

ADeteT  ▼.  CoOey 882 

Allen  ▼.  Coatee 481 

Allen  ▼.  liameT 608 

Allen  ▼.  SchamngbawMi. . .  .6801  686 
AllenT.atate 


ADen  T.Stone 527 

Alien  r.  Thayer 428 

AUender  ▼.  Fritti 60 

Ailing  ▼.  Mnnson 218 

Allis  ▼.  Billings 706 

▼.Armstrong 874 

T.  Shilling 578 

/iiifn^t^  ▼,  Owen , 691 

AUman  ▼.  Tkylor 18^,  191, 192 

Allwood  ▼.  Bnokman 816 

Alton  ▼.  Hope 401 

Amador  a  A  li.  Co.  T.  Mitehea.  688 
Amerioan    Aqrfaun    ▼•    FhoBniz 

Bank 780 

American  Bnttonhole  eto.  Co.  ▼. 
Burlington  Mntoal  Loan  Asso- 
ciation  517 

Ameriosn  Ins.  Co.  ▼.  Oikley . . . .  527 
Apierioen  B'jr  F.  Ca  ▼.  Haven. .  735^ 

736 

Ammidown  ▼.  Ball 754 

Anderson  ▼.  Anderson 672 

Anderson  ▼.  Hi^lBr.420^  430, 431, 502 
Andsnon  ▼.  Newcastle  etc.  R.  B. 

Co. 772 

Anderson  ▼.  Robert 586 

Anderson  ▼.  Tydinp 195^282 

Anderson  eto.  H.  K.  Co.  ▼.  Ker- 

nodle 501 

Andrews  ▼.  Doe  dean.  Wilkes. . .  240 
Andrews   ▼.    Qerman    National 

Bank 443^444 

Angle  ▼.  Bfiisissippi  A  M.  R.  R, 

Co. 151 

Anonymoos 522,686 

Anson  ▼.  Anson 534 

ApplQgate  T.  Edwardi 460 

Arayo  ▼.  CkinoU 675 

ArberryT.  Bearers T28^  730^  742 

Arehdue  v.  Moore 301 

Argsll  ▼.  Raynor 436 

Armijo  ▼.  Territonr 741 

Armoor  ▼.  Alexander 139 

ArmetrongT.  Fuller..... 529 

Arnold  ▼.  Kiohmond  Iron  Wotfa.  707 

Arnold  ▼•  Wainwiiidit 631 

Amottr.  Webb 636 

Axrington  ▼.  lieooai 81^  186 

ArthnrT.  W 
AsbbfT. 
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TAmm 

AdiksTT.  HMhdl 484 

Ashley  T.  Mutin 682 

Ashworth  r.  Kittndgt 864^  894 

Askins  r.  Hearnt • 491 

AstleyT.  ReynoldB 843»  682 

Atchiaon eta  R.  R.  Oo.  T.Blftck- 

shire 47Q»  670 

Atchison  etc.  R.  R.  t.  CommVi 

of  Jefferson  Ca ....  • 698 

Atherton  v,  Sherwood 786^  742 

Atkinson  ▼.  Atkinson 674 

Attomey-General  t.  City  Cooncil 

of  Lawrence 737 

Attomey-Qeneral  t.  Cohoss  Co..  166 
Attomey-Qeneral  t.  Obntinwital 

L.Ins.  Co. 442 

Attomey-Qeneral  t.  Vooto.  .664^  666, 

666 

Atwater  ▼.  Fowler. . •• 76,  84 

Atwater  T.  Sehenck 690 

Auditor  T.  HaycrafI 667 

Auditor  ▼.  Woodmif. 337 

Anil  Savings  Bank  T.  Aall 428 

Anrsnd'sAimeal 242^243 

Aurora ▼.  Gulett 401 

Aurora  ▼•  Reed 401 

Auror»etc  R.  R.  Ckk  r.  Miller..  601 

Austin  V.  Bailey 93 

Austin  V.  Charlestown   Female 

Seminary 188^  188^  189 

Averett's  Adm'r  t.  Booker 236 

Averill  ▼.  Wilson 658,660 

Ayerv.  Tilden 846 

Ayers  ▼.  Bums 606 

Ayres  v.  Dnprey 620^  661 

BaboockT.  Goodrioh. .  .666^  666^  729, 

780^734 

Baboock  t.  Jordan 411 

Baboook  ▼.  Trioe 801,492 

Bacon,  Ez  parte 732 

BaUeyT.  C^ 861,791 

Bailey  T.  Kalsmaiea  eto.  Co.691,  692 

Baker's  Appeal 663 

Baker  T.Hope 697 

Baker  T.  Howell 429 

BakerT.  Marshall 736 

Baker  T.  Mitchell 80 

Baker  ▼.  Mygatt • 689 

Balch  ▼.  Patton 429 

Ball  ▼.  Gilbert  and  Trastee 602 

Ballentine  T.  McDowell 428 

Baltimore  eto.  R.  R.  Ca  t.  Sber* 

man 672 

Baltimore  Marine  JaM,  Oa  r.  DU- 

rymple 791 

Baltimort  &  H.  de  G.  T.  Oa  ▼. 

Barnes 771 

Baltimore  and  SnimMihawa  R.  R. 

Oo.T.  Nesbit 665 

BaltzeU  ▼.  Koaler 623^636 

Bancroft  ▼.  WardaU 428 

Bandno  ▼•  Conrey ••••••••  704 


Buis  T.  Detrick 419 

Bank  t.  Dahnqne  ft  F.  R.  &  Co.  789 
Banks,  Ez  parte \tt;  799 

Banks  ▼.Ameriean  Track  Socluqr.  f^^ 

Banks  v.  Banks 

Banks  v.  Jumam 

Bank  of  Loukiana  t.  Bank  of 

New  Orleans 

Bank  of  Newbury  t.  GreenTiUa 

R.R.CO 

Bank  of  Orleans  T.  Merrill 63 

Bank  of  Pern  r.  Fanisworth  • . .  •  ^3 
Bank  of  Republic  v.  Carrington  •  4J I 
Bank  of  the  Republic  v.  MOlard.  442 
Bank  of  Stockton  r.  Howland. . .  67 
Bank  of  Utica  T.  CSty  of  Utiea . .  737 

Bank  of  Utica  T.  Meraereaa 778 

Banning  T.  Bradford 434 

Bansemer  T.  Maoo 890 

B^ptM  Church  T.Mnllgid 232 

Barbee  T.  Green 485 

Baiber  T.  Barber • 78 

Bailier  ▼.  Wilkina. 629 

Barcklay  T.  Plant 262 

Barhyte  ▼.  Hughes 487 

Barker  T.  Koneman 200 

Barksdale  ▼.  Cobb » 7u2 

Barlow  ▼.  Lamberi ^4 

Barlow  ▼.  Mvers 484 

Barnard  T.Pope ••...  428 

Barnoa  T.  Qottochalk 735 

Barnes  ▼.  Ontario  Bank 442,  444 

Barnes  T.  Union  SohoolTofwnship.  488 

Bamet  T.  Smith 4&,  444 

Bameyr.  State 742 

Bams  T.  McMuUins 488^486 

Barnwell,  Bz  parte 729 

Baron  t.  Mayor  and  (Sty  Cooncil 

ofBaltimore 398 

Barrington ▼.  Home «..  576 

Barjry  ▼•  City  of  Lowell* 401 

Barthgate  T.  Haskm 489 

Bartholomew  T.  BoshneQ 216 

Bartlett  T.  Gale 658 

Bartlett  T.  Rogers 64 

Basham  T.  CaiToa 729 

Bass  T.  Baas 76,  78 

Bassett  T.  Salisbury  Mfg.  Cow665b  672 

Bassett  T.  School  Birectort 731 

BatesT.CUrk 614 

Bates  ▼.  Roddick 616 

Baugher  ▼.  Nelson 345 

Baxter  ▼.  Willey 281 

Bay  eto.  Canal  Oct.  Hewitt....  483 

Bayley  T.  Buckland 628^629 

Baylies  T.  Bussey 433 

Bayly's  Adm'r  ▼.  Chubb 670 

Beach  ▼.  Bay  State  eto.  Co....  .673 

Beach  T.Cooke 617 

Beach  t.  Workman e72»  686 

BeanT.  BrigflB ..64^672 

BeanT.Pe^e. 737 

BeanT.  Pioneer MhdngOiii 69 


Cms  Cmuk 
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Bflttrdilej  T.  KbI|^ 282 

Beatie  ▼.  Batler 171 

Beatty  Y.  Maaon 778 

Beaty  ▼.  Knowler 867 

Bock  ▼.  Xngram 613,  614 

Becker  ▼.  Jones 81,  83 

Beckwith  v.  Tnutees  of  Hartford 

etcRB 610 

Beeler  ▼.  Bullitt 189 

Beeler  ▼.  Gurdwell 432,  435 

Beekman  v.  Saratoga  and  Schen- 
ectady R  R.  Co 224,  229,  666 

B^hlT.Swan 739 

Beime  ▼.  Patten 644 

Belcher  etc.  M.  Co.  t.  Defenari  690 

Belknap  ▼.  Sealey 389 

Bell  ▼.  Baroet 697 

BeUr.Evans 619 

BeUT.Lesbini 485 

Bell  T.  LomsTflle  etc.  R  £...613^  632 

Belleaa  y.  ThompMn 482 

Bellefontaine  y.  Hnnter 471 

BeUes  Y.  Belles 76,81 

Belloo  Y.  DaYis 681,696 

Bellows  Y.  Sackett 670 

BelmontY.  Morrill 667,668 

Benedict  y.  Oilman. 616 

Benedict  y.  Howell 739,740 

BenkinshawY.  B.ftO.  J.R'yCa  653 

Bennett  y.  Bennett 676 

Bennett  Y.  DaYis 85 

Bennett  y.  HamiU 180^  189,  191 

Bennett  Y.  North  British  etc.  Ins. 

Ck) 694 

Bensley  y.  Monntain  Lske  Water 

Co 664,656 

Benson,  £z  parte 782 

Benson  Y.  FsuU 732 

Bents  Y.  Armstroiig 671 

Bens  Y.  Balston 696 

Bergen  y.  Bennett. 374 

Berks  etc.  Road  y.  Myets 236 

Bemal  Y.  HoYions 319 

BemeckerY.  Miller. ..••  187,  188,  190 

Bemert,  Ex  parte 697 

Bemheimer  y.  WiUis 489 

Berrian  y.  Mayor •«...•..  486 

Berry  Y.  Carter 486 

Berry  Y.  Wade 676 

Bevens  y.  Baxter 664|  666,  666 

BeYins  Y.  Cline 474,  476 

Bibb  Y.  AYery 262 

Bigelow  Y.  Hartford,  ProYidsooe, 

andFishkiU  R.  R.  Co 220 

Bigelow  Y.  Jones 428^  429 

Bigelow  Y.  litdefield 460 

Biuingsley  y.  Dean.... 672 

Binington  Y.  Welsh 170 

Billups,  Brander.. 187 

Bindley's  Appeal 242 

Binney  y.  Vumnan. 428 

Birch  Y.  Wright 428 

Bbd  T.  CommoBWMltti. 670 

AX.  DM.  y  OL.  LXZZIX-4 


wealth 736 

Bishop  Y.  Bsnks 628 

Bishop  Y.  Jones 681 

Bishop  Y.  Morgan 889 

Bishop  Y.  State 686 

Bittii^  Y.  Thaxton 487 

Black,  Ex  parte. 783^738 

Blsck  Y.  Hersch 626 

BlackY.Hair 874 

Blair  Y.  Claxton 490 

Blair  y.  Compter 660 

BlaiTY.  Drew 76^  77,  79 

Blake  Y.  Donbass 186^  188 

Blanchard  Y.Ellis 649 

BlanchardY.  Kaoll 69 

Blanchard  y.  Paae 866 

Bland  y.  Adams  Express  Co.  .613,  638 

Blanding  y.  Ssrgent. 416,  680 

Blankenship  y.  Bonghsi.  •.••...  619 

Bladngame  y.  Blasmgame 606 

Blen  Y.  Bear  RiYer  eta  W.  &  M. 

Co. 77f 

Bloom  Y.  Tiehman 488 

Bloomington  y.  Brokaw 400 

BlystonoY.  Bnrgett 672 

Blythe  Y.  Richards. 873 

Board  etc  y.  May 682 

Board  of  CommissionsTS  y.  Bor- 

ford. 664,  667 

Board  of  Commissionsni  y.  Spit- 

ler 677 

Board  of  PdlioeY.Qxant.... 729,  730 

738,  739,  742 
Board  of  TrosteesY.  People.....  741 
Board   of   SuperYison   of    Will 

County  y.  People 738 

Bockes  Y.  Lansing. 428 

Bodell  Y.  Gibson.  83 

Bodman  M.  Cow,  In  ra. 692 

Bogardos  y.  Parker 488 

B<^artY.  Hegemaa 484 

BogeyY.Shute • 434 

BoggsY.dark. 688 

Bi^gs  Y.  Reed 672 

Bo^derY.  StsYens 100^  101 

Bollo  Y.  NaYarro 433 

Bond  Y.  Perkins 677 

Bonner  y.  Proprietors 432 

Bonxi  Y.  Stewart. 356 

Bool  Y.  Mix 710 

BoomoY.  Beers 434 

Boothe's  Ex'r  y.  Stockton's  Ex'r.    79 

Boreel  Y.  lAwton. 484,  490 

Borradaile  y.  Hnnter. .  .743.  744,  746 

747 

Boston  Y.SUte 677,678,  679 

Boston  etc  Corp.  y.  Newman.. . .  229 

Boston  Milk  Y.lBalL 483 

Boston  and  Maine  Railroad  y. 

Bartlett 770 

Boston  and   Rozbafy  Millpdam 

CorpoiatioB  y.  Newman 
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Ca8B8  CrrsD. 


pAoa 
Boston  and  8.  Gla«  Company  r. 

Boston 083 

Boaldin  ▼.  Phelpo 675 

BowY.  Allenatown 666^  666 

Bowen  t.  Piokett 492 

Bowie  ▼.  Stonestreet 261 

Bowles  Y.  Lewis. 613 

Bowman  y.  Swiley 644 

Bowman'a  DeYisees  y.  Watfaen. .  497 

Bowser's  Appeal 371 

Boyce  ▼.  Rossell 730 

Boyd  Y.  Collins ^ 242 

Boyer  y.  Clark 483 

Brackenridffe  y.  Baltaell 76^  78 

Bracket  y.  Moreross 428 

Braokett  y.  Norton 672 

Brackett  y.  People 685 

Braoonier  Y.  Packard 732 

Bradford  y.  City  of  Chioago....  366 

Bradford  y.  Floyd 604 

Bradford  Y.  Sonth  Carolina  R.  li. 

Ca 163 

Bradford  y.  Bpyker's  AdrnV. .  .76^  84 

Bradley  y.  Haraan 674 

Bradley  y.  New  York  and  New 

HaYen  B..  R.  Co. 226 

Bradley  y.  ParkhnrsI 435 

Bradley  y.  Snyder 516 

Bradshaw  y.  Mayfield 672;  673 

Bradstreet^  Ex  parte 838 

Brady  Y.  Brennan 485 

Brady  y.  Page 669,  680 

Brady  Y.  Sporok 847,348 

Brady  Y.  Walker 618 

Bragg  Y.  Rnah  Co. 678 

Bramer  y.  Felkner 613 

^  BrandaoY.  Bamett 664^665 

Brander  Y.  Jnstioes 733 

Braaford  Y.  Erant 739 

Branner  y.  Felkner 615 

Breasted  y.  Farmers'  Loan  and 

TrostCo. 744,748 

Breed  y.  Conley 519 

Breta  y.  Mayor  eto.  of  New  York  671 

Brewer  y.  ConoYor 428^  429 

]^wer  Y.  Fleming 430 

BrewerY.Wall 578 

BridgesY.  Mitchell 76 

Bridget  Y.  Cornish 127 

Briffett  Y.  State 694 

BriggsY.  Whipple 667 

Bri^Y.  Cherry 370 

BriUY.  Flagler 712 

BrimhaUY.yanCampen.664,666^  669, 

672 

Brisbane  Y.  Dacres 582 

Bristow  Y.  SeqaeYiUe 672 

Brittin  Y.  Handy 791 

Broad  Street  Hotel  Co.  Y.WeaYor.  670 

Broadbent  y.  Ramsbotham 566 

Broadway  Y.  Rhem 613 

BroadwsU  Y.  Howard 861 

BrockY.  Eastman ••.• 


Brondsy  Y.  Elliott.  .>*.•••••••• 

Brooks  Y.  Conningbam 

Brooke  y.  Delrym^ 436 

Brooks  Y.  New  York  and  Brie 

R.R.CO. 637 

Brosins  Y.  Renter 742 

Bronghton  Y.  Blackmaa 684 

Brower  Y.  O'Brien 740 

Brower  Y.  Peabody 856 

Brown  y.  Adams 593 

Brown  Y.  Beatty 435 

Brown  Y.  Caldwell 429 

Brown  Y.  CUrk 688 

Brown  Y.  Coon 335 

Brown  y.  County  Treasnrer 736 

Brown  y.  Elmo 677 

Brown  y.  Haynes 128 

Brown  y.  Illins 565 

Brown  Y.  Leckie 4(^  443;  444 

Brown  Y.  McCormiek 206 

Brown  Y.  McKinally 683 

Brown  Y.  Piper 663;  697 

Brown  Y.  Simons.. •• 374 

Brown  Y.  State ••••671,672 

Brown  Y.  Tattle 485^490 

Brown  Y.  United  States 615 

Brown  Y.Ward 787 

Brown  Y.  Wright 778 

Browne  v.  PkoYidenoe  etc.  IL  R. 

Co 471 

Browning  Y.  City  of  Springfield..  421 

Browning  Y.  Monis 343 

BmosY.  Bnrr •  492 

Bmmagim  v.  Bradshaw 663;  676l 

696;  680;  681 
Bramagim  Y^  Tillingha8t.866, 584^  650 

Bmndage  y.  Oamp 857,  407 

Bnmdager.  MissionaiySoeie^.,  434 

Bnine  y.  Thompson 678 

Brush  Y.  FowWr • 93 

Bryan  Y.  Beckl^ •••  693 

Bryan  Y.  Cattail 734 

B^ran  Y.Walker , 614^615 

Bryan  Y.  Wash 446 

Bryan  Y.  Wooley 578 

Bryant  Y.  Williams 535 

Bryson  y.  Rayner 791 

Bryson  Y.  Sgpaulding •••••  733 

Buchan  Y.  Sumner 195 

Buchanan  y.  Rucker 254 

Buchanan  y.  Whitman 689;  690 

Buchegger  Y.  Sohnlti 645 

Buchoa  Y.  Pray 732 

Buck  Y.  Collins 737 

BuckY.  Kent 513 

Bucking  Y.  BLawselt •  490 

Buckingham  y.  Qregg 677 

Buckinghouse  y.  Chragg.  ••••••••  688 

Budlong  Y.  Cottrell 127 

BuellY.  State 686 

BueU  Y.  Warner.  .•  .666^  666;  667,  676 
Bttffido  Pipe  Line  Ca  y.  New 

York  eto.  R.  R.  On. 


Casem  Coed. 
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pAoa 
Bsffstt  T.  Tnigr  6to.  VL  B>  Oob  •  •  •  164 

Bnffiiifftoii  T.  CImtoQ 734 

BuffoiS  ▼.  HoUimaa 672 

Bnford  T.  Hickman 683 

Bnford  T.  Tucker 6d6 

BoUT.Griawold 285 

BnUT.Shaw 207 

Bollard  V.  RaadaU 442 

Bollock  ▼.  Hnbbud 631 

Bonce  ▼•  West 517 

BontooT.  Lyford 534^536 

Borfaank  ▼.  Crooker 411 

Borch  ▼•Smith 171 

BorckardtT.  Borokajrdi 489 

BordetiT.  Abbot 667 

Bordett  ▼.  Coleman 667 

Bordine  ▼.  Grand  Lodge  of  Al»- 
Damn  »••••••■■•••■•••••••••• 

Borditt  ▼.  Swenaon 620 

Borfaana  ▼.  Van  Zandt 130 

Bork'a  Aimeal 579 

BorkT.  Miltenbemr 670 

Boznam  ▼.  Mitchdl 711 

Bomet  ▼.  Bryan •..    85 

Bometfe  T.  Henderaon. •••••••••  685 

BombamT.  Webster 666 

Boznhanav.  Bombaaa 432 

Boma  T.  Hamiltoa 463 

BomsT.Keaa 573 

Borr,  Ez  parte 740 

Boxrr.  Norton 735 

Barrr.Boas 106 

Borrowa  ▼.  Itieber.  • 628 

Barton  ▼.  Pettjbene 684 

Borton  ▼.  Smith 242 

BortiaT.Cook 533 

Boah  T.  Gardner 674 

Boah  ▼•  liYuuBton 870 

Boah  T.  MardiaU 206 

Botcher  ▼.  Bank  oC  Brownanlle.  .674^ 

720 

Botler  T.  Oowlee 4SS 

Botler  ▼.  Bobinaon 668^669 

Botler  ▼.  Steveoa *...  170 

Botterfidd  ▼.  Walah 549,585 

Bottemoto  T.  Co.  T.  North 779 

ftotterworth  ▼.  Peek 442 

Botterworth  ▼.  United  Stataa...  733 

Byrne  ▼.  Attawaj 681 

Byrne  ▼.  Harbiaon 730 

GalaTena  Co.  T.  Broekvaj. 731 

Gaidar  T.  BOlingtoa 712 

CallT.Bariwr 433 

ObdlT.Gmy 290 

CallagbanT.  Myera 802 

Gameron  T.  Blackmaa 665 

Oamerai  T.  Irwin 873 

Camp  ▼.Smith 206 

ObmpbeU  ▼.  Briatol 522;  527,  528 

ObmpbeU  ▼.  Uillman 216 

Campbell  ▼.  Kent 522 

GmuI  Co.  ▼.  Railroad  Co 669 


▼.  Copeland 84 

▼.  FoiMm 593 

Caperton  ▼.  Martin 616 

Carbine  ▼.  Sebaatian 434|  435 

Oarbr^  ▼.  Willie 756 

Carey  ▼.  Oineinnati  eto.  K.  VL 

Co 672 

Carey  ▼.  MdDoogald 6$ 

Carmiidiael  ▼.  Bock 861,411 

Carpenter  ▼.  Dexter 675^  676 

Carpenter  V.  HcBride 147 

Carpenter  ▼•  People 717 

Carpenter  ▼•  Schermeihom 548 

CaipentarT.  Soott 127,  128 

Carpenter  ▼.  United  Statea 428 

Carrv.Brtill 275 

Out  ▼.  National  Seeori^  Bttik.  44^ 

444 

Carr  ▼.  Northern  Uheitiea 457 

Carroll  ▼•  Johnaton 586 

Carmtheiav.  HoUia 583 

Caraon  ▼.  Blakey 874 

Caraon  ▼.  Dalton 677 

Obraon  ▼.  IngaUi 870 

Caraon  ▼.  Smith 669 

Carter  ▼.  Hobba 628 

Carter  ▼.  Peek. 168 

Carotheia  ▼.  Corbin 27S 

Career  ▼.  Jackaon 247 

Career  ▼.  Shelly 488 

Caryv.StaU 688 

Cbryl  ▼.  Williama 489 

CbMv.Donmore 5M 

Caae  ▼.  Mobile 667» 

Caaeof  St  Maiy'aGhnreh 

Caah  ▼.  Aoditor 678 

Caaa  ▼.  Higenbottam 491 

Cbatello  ▼/Landwehr. .  .665^  666^  668 

Gaatle  ▼.  Lawlor 749 

Catling  ▼.  Spoolding 79,80 

Cbtlin  ▼.  Vakntine 620 

Ca^alli  ▼.  Allen 488 

Calender  ▼.  Gnild. 674 

Cavender  ▼.  Smith 56P 

Cayce  ▼.  Powell 535 

Chalfant  ▼.  Monroe 186,  188 

Chambera,  Ex  parte 739 

Chambera  ▼.  Lewie .486,  491 

Chambera  ▼.  Mooka 79 

Chambera  ▼.  Watera 879 

ChamberUin,  Ex  parte 7d( 

Chamberlain  ▼.  Coyler 79,81 

Chamberlain  ▼.  I^yell 434 

Chamberlain  ▼.  Warborton. .....  73? 

Chamboret  ▼.  Cagney 486 

Chance  ▼.  Temple 740 

Chandler  ▼.  Cheney 477 

Chandler  ▼.  Grieves 664 

Chandlers.  McKinney 184,  191 

Chapin  ▼.  Sears 432,  43? 

Chapin^.  SuUiven 471,  53P 

Chapin  ▼.  Walker 434 

Chi^lin  ▼.  Chaplin 178 


Oabb8  Citbd. 


Ohapmaar.  Oolbjr 671,  674 

Chapman  ▼.  Ooo(uieh 80,  82 

Chapman  ▼.  Robertson 281 

Chapman  Township  ▼.  Herrold. .  883 

Chapman  ▼.  White 442 

Charlotte  ▼.  Chontean 672 

Chase  ▼.  Ingalls 127,  128 

Chasey.  Satton  Mfg.  Co. 225 

Chasemore  ▼.  Richudi 665,  566 

Chatfield  ▼.  Wilson 565 

Cheatham,  Ex  parte « 730 

Cheney  t.  Ne^on 734 

Cherry  ▼.  Baker 689 

Chew  T.  Baker's  Adm'r 81 

Chew  ▼.  Bank  of  Baltimore.  .707,  708 

Chicago  ▼.  Ramsey 400,  401 

Chicago  Dock  Co.  r.  Foster 961 

Chicago  etc.  R.  R.  Co.  ▼.  Elan- 

ber 668 

Chicago  etc.  R.  R.  Co.  v.  Stamps.  425 
Chicago  etc  R.  R.  Co.  V.  Wig- 

^s  Ferry  Co. 672.  674,  676 

Chicago  and  Rock  Island  R.  R. 

Co.  ▼.  McKean 290 

Chicago  and  Rock  Island  R.  R. 

▼.  Morris 420 

Child  V.  City  of  Boston 401 

Chinn  ▼.  Trustees 738 

Cholmondeley  T.  dinton 372 

Chontean  t.  Piene 675 

Christian  Connty  Coort  ▼.  Ran- 
kin  609,613,614 

Christy  y.  Dana 207 

Christy  V.  Dyer 691 

Chnmasero  v.  Potts 734,  742 

Cicero  etc  Co.  v.  Craighead 686 

Cicotte  V,  Ancianz 680 

Citisens'  Bank  of  Stenbenville  v. 

Wright 732 

Cityv.  Decker 457 

City  ▼.  Lawyer 457 

Aurora  ▼.  West 449,  648 

Boston  ▼.  Binney. . .  .428^  429 

Delphi  vBowen 220 

Delphi  ▼.  Lowery 421 

Dixon  ▼.  Baker- 401 

Cairo  v.  Everett 738 

Chicago  ▼.  Keefe 425 


City  o 
City  o 
City  o! 
Cityo 
Cityoi 
Cityo 
Cityo 
City  o; 
City  o 
City  o 
City  o 
Cityo 
Cityo 
Cityo 


Chicago  V.  Blajor 423 

Freeport  ▼.  Isbell. 


421 

Galena  ▼.  Amy 738 

Keokuk  ▼.  Merriam 735 

Napa  ▼.  Easterby 668 

Ohiey  T.  Harvw 738 

Ottawa  T.  People .  ..728,  729, 
731,  732,  737.  741 

City  of  Pekin  T.  Newell 400 

City  of  Pekin  V.  Reynolds 449 

City  of  Solomon  ▼.  Hughes. 669 

City  of  St.  Paul  V.  Laidler 366 

City  of  St.  Paul  ▼.  Seiti 421 

Cit^  Bank  of  New  Haven  ▼.  Pisr- 
luns 881 


aty  Council  t.  llon^goBmy  0feou  

Co 671 

City  Council  of  Montgomery,  Ez 

parte 740 

City  Council  of  MonteomerT  t« 

Gilmer 421 

City  Council  of  Hontoimeiy  t. 

Montgomery  Plank  Road  Co. .  678 

Clack  V.White 291 

Claflin  V.  Farmers'  etc  Bank.  • . .  444 

Claflinv.  McDonough 650 

Clapp  T.  Bromagham 43S 

Clapp  V.  County  of  Cedar. 230 

Clark  V.  Adams 637 

ChirkT.  Baird 712 

Clark  V.  Baker 206^  649 

Clark  Y.  Buchanan 735 

Clark  T.  CalliaOQ 713 

Clark  ▼.  Commonwealth 685 

Clark  V.  Connor 649 

Clark  ▼.  Crane 731,740 

Clark  V.  Cumins 614 

dark  ▼.  Farmers'  Woolen  Mi^. 

Co.  of  Benton 230 

Oarkv.  Pitch 692 

Clark  ▼.  Maguire's  Adm'r. 83 

Clark  V.  McKensie 736 

Clark  V.  Reins 576 

Clark  ▼.  Seirer 578^579 

Clark  V.Smith 261 

Clarke   National  Bank  ▼.  Bank 

of  Albion 444 

Clarkieh,  The 664 

Clauser  v.  Stone 506 

Clayton  V.May 677 

Clem  y.  Martin 606 

Clement  v.  Canfield 311 

Oement  V.  Wright 428,431 

aerk  V.  Withers 560 

aift  y.  Schwabe 743 

Cline  V.  Jones 447 

aintonv.  Eddjf 483 

Clough  V.  Coggins 601 

Clough'v.  Murray 491 

C.  &  M.  R.  R.  Cc  T.  Patehin. ..  471 
C.  &.N.W.  R'yCcT.Dunn....  540 

Coalterv.  Coalter 76 

Cochrany.  Miller 740 

Cochran  y.  Tucker. 616 

Cocks  y.  Simmons 187,  189,  193 

Coddington  y.  Bay 408,409 

Codman  y.  Jenkins 428^429 

Coey.  Undley 490 

Cogswell  V.  DoUiyer 79 

Coitv.  EllioU 731 

Coit  v.  Stewart 480 

Coker  v.  Birge 620 

Coloord  v.  McDonald 128^120 

Colcord  v.  Swan 648 

Coley.Berrv 187, 128 

Cole  V.  Goodwin 164 

Coleman  V.  Bunoe 490 

Coleman  y.  Colemaa 106^  167 


Oimw  Omn* 


r.  Dbbbinfl 667 

CoUetl  T.  Lord  Keiih. 250 

Collier  ▼.  Baptbt  etc.  Soe. 671 

GoUier  ▼.  Ervin. 491 

Gollien  ▼.  Windham 242 

CoUinsT.  Bristol  ft  Ex.  R.B....  151 

CoUiiis  T.  Hatch 866 

Colonial  L.  L  Co.  ▼.  Snperniori 

of  Now  York 731 

Colorado  National  Bank  r.  Boett- 

cher 442 

Colt  ▼.  Colt 186 

Comba  ▼.  Jordu 242 

Comle^  T.  Hendricks 434 

ComTnismonerB  of   Lyon  Ca  t. 

Ser^peant 698 

Commissioners  of  WiLson  Co.  t. 

Mcintosh 696 

Commercial  Bank  t.  Cuial  Com- 

missioners 726 

Oammercial    Bank   r.   Newport 

Mfg.  Co 671,674 

Commercial  Bank  t.  Perry 850 

Common  Coimcil  el  AlUliiy,  Bz 

parte 787 

Common  Council  of  Hndson  r. 

Whitney 733 

Commonwealth  ▼.  Commiaioiien 

of  AUeghenY 730^731 

Conmionwealth  ▼.  Andrews 210 

Conmionwealth  v.  Atiioam 727 

Conimonwealth  T.  Cook 717 

Commonwealth  ▼.  Cnllins 210 

Commonwealth  ▼.  Henry 738 

Commonwealth  v.  Holland 615 

Commonwealth  ▼.  Kneeland 601 

Commonwealth  ▼.  Miller's  Adm'rs.  243 

Commonwealth  v.  Mitchell 729 

Commonwealth  ▼.  Palmer 614 

Commonwealth  ▼.  Peckham 694 

Commonwealth  v.  Rosseter 730 

Commonwealth  v.  Todd 490 

Commonwealth  v.  Upton. . .  .210,  617 
Commanwealth  ▼.  Wickenham..  734 
Commonwealth  of  Kentucky  v. 

Dennison,  Governor  of  Ohio. . .  729 

Conard  t.  Atlantic  Lis.  Go 241 

Conboy  r.  Iowa  City 669 

Condit  ▼.  Blackwell 672 

Condit  ▼.  Comnussioners  of  New- 
ton Co 731 

Conger  ▼.  Weaver 681 

Congreve  ▼.  Morgan 721 

Congreve  r.  Smith 721 

Connecticat     and      Fassompsio 

River  R.  R.  Ca  T.  Bail^.  .774  771 

Connor  v.  Winston  . .  •  • 482 

Conroe  V.  Birdsall 706 

Conrow  V.  SchlosB. •••••••  740 

Conroy  V.  Warren ••••  439 

Conteev.  Pratt 689 

Conyets  T.  Davia. 432 

Cookv.PreUe. 885 


Cookv.Boote 480 

Cook  V.  Trsasorsr  ef  Tbwn  of 

Peacham 729 

Cook  V.Webb 433 

Cooke  V.  Bremond 204 

Cooke  V.  Crawford 673 

Cooke  V.  First  National  Bank...  444 
Cooke  V.  State  Natiooal  Bank. .  .442, 

444 

Cooke  V.  Tallman 677 

Cooke  V.  Wilson 678 

Cooley  V.  O'Connor. 428 

Coolidge  V.  Gnthrie 616 

Coomlwv.  Carr 463 

Coombs  V.  Jordan 147 

Cooper  V.  Barber 670,  618 

Cooper  V.  Nelson 741 

Cooper  V.  Willomatl 347 

Cooter  V.  Baston* 438 

CopelAad  v.  Piedmont  Inmaiioe 

Co. 435 

Copley  V.  Sanford 673^  681 

Corgan  v.  Frew. 802 

Comelins  v.  KesseL 488 

Coming  V.  Smith 434^435 

Corserv.Paol 444 

Costa  V.  Lorens 499 

Coster  V.  Murray 76,77,  79 

Cotes  V.  Harris 76,84 

Cottam  V.  Partridge 76^  77,80 

Cottrill  V.  Mvriok 227 

Coimcil  of  Qlenooe  v.  Fsople. . .  .739, 

741,  742 
Coanty  CommVs  eto.  v.  Clarke. .  77l> 
Coanty  Commr's  v.  DiMAett..401,  467 
County  of  Sacramento  v.  Central 

Pacific  R.  R.  Co. 683 

County  of  Pikev.  State 741 

Conrsey  v.  Curtis 513 

Covington  Draw  Bridge  Cow  v. 

Shepherd 667,  668 

Cowley  V.  People 694 

Cox  V.  Joiner 560 

Cozv.Long 485 

Cox  V.  Louuville  ete.  R.  R.  Ca.  501 
Coy  V.  City  Conncil  of  Lyons ....  738 

Cc^sens  v.  Higsins 694 

Crabtree  v.  Kifa 334 

Cragan  v.  Minor 434 

Cra^in  v.  Lovell 482,  485 

Craighead  v.  Bank  of  Tennessee.     70 

Cranch  v.  Kinsman 75 

Cranch  v.  Kirkman 79,  80 

Craadall  v.  Sterling  Gold  Mining 

Co. 675 

Crane  v.MoniB 247 

Crawford  V.  Lookwood 545 

Crawford  V.  Maxwell 538 

Crawford  V.  Foster 508 

Crawford  v.  Village  of  Delaware.  899 

Crear  v.  Crossly ••  294 

Creel  V.  Kirkham 819 

Creainger  v.  Welch 708 


Oimw  OmDu 


CntveliBg  t.  BloonilNiiy  National 

Bank 442 

Orippa  T.  Blank 428 

Oriatmaa  t.  Pock 731 

Critchfield  t.  Humbert 494 

Critchfield  ▼.  Porter 527 

Crocker  v,  Orane 772 

Crocker  V.  Oullifer 791 

Crocker  V.  Baddiffb 64 

Croghan  ▼.  Speaoe 434 

Crooke  r.  Cranio 766 

Crosby  ▼.  Loop 316^  310,  317 
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Myebs  V.  MOTT. 

[29  Cauvobnia,  8001] 

vavan  Ftannaror  or  Aonoir  upon  pnadmoryhtkm  MaadtaA  dl«^ 
■Dd  upon  soggwtiaa  of  his  deatli  his  adminlitrmtor  Is  mbslitatsd  for 
him,  mMl  tiTiw  fsnuo  mntiiiTntd^  ths  pmnwwlings  Mm  wTijmlMwl  tnimih  mlm 
«f  tfie  CSalif flcnm  probate  act  at  are  applicaMo  to  the  oolleoiioiL  of  claiiiM 
against  the  sstate  of  a  deoeaaed  parson. 

HamB  Caldtornia  Pbobatb  Act,  ADioiiiBrBATcm  OAinror  n  Subjiotid 
TO  JmxmzNT  tn  permmBon  apon  the  sole  groBnd  that  the  satste  of  the 
daeeased  ia  indobted  to  the  plaintiff. 

Wbbbk  DnmrDAVT  m  ArrACHMBfiT  Sen  Dm  after  the  levy  of  the  witt^ 
bnt  before  judgment,  and  his  administrator  is  snbstitated,  and  the  ease 
eontinned  against  him,  judgment  cannot  be  rendered  enforcing  the  at- 
taehment  lien  by  ordering  the  sale  of  the  attached  pi'opertjr  to  satisfy 
the  demand. 

Hmvw  MxTHOB  Fbovxmbd  nr  Oaloobsoa  for  enloroameDt  of  attachment 
lien  is  by  sale  of  the  attached  property  under  ezecotion;  and  when  the 
action  is  of  such  character,  or  its  condition  has  become  such,  by  reason 
of  change  of  parties  or  other  caase,  that  judgment  cannot  be  rendered 
gainst  defendant  in  permmtuHf  an  execution  to  satiify  the  judgment  out 
of  the  property  of  defendant  cannet  issnob 

Atcaobkknt  Lden  Ciasbs  when  condition  of  ease  is  such  that  judgment 
cannot  be  rendered  which  authorises  an  ezecutum  against  the  real  and 
personal  property  of  defendant. 

taan  ov  DnrEvnairr  Aim  Lbvt,  but  belbre  fmdgmmlk,  dissolves  mt  at^ 
tarfimmt  Hen,  and  the  attached  piepaity  veste  te  the  haada  of  the  ad* 
Binistrator,  Coe  the  benefit  of  ereditoca. 

Thb  opinion  states  the  facts. 
P.  L.  EdiffardSf  for  the  appellant. 
O.  A.  TMk^  for  the  raspondeal 
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By  Coart,  Rhodes,  J.    At  the  oommenoement  of  {his  actiaa, 
which  was  brought  upon  several  promissory  notes,  a  writ  of 
attachment  was  issued  and  levied  upon  certain  real  and  per- 
sonal property  of  the  defendant    After  the  service  of  the  sum- 
mons and  the  attachment,  but  before  the  time  for  answering 
had  expired,  the  defendant  died  intestate.    His  widow  was 
appointed  as  administratrix  of  his  estate,  and  upon  his  death 
being  suggested,  the  action  was  continued   against  his  ad- 
ministratrix.   The  notes  were  presented  to  the  administratrix 
for  allowance  as  claims  against  the  estate,  and  were  rejected; 
and  although  she  subsequently,  and  before  judgment,  indorsed 
her  allowance  on  the  notes,  that  will  not  affect  the  merits  of 
the  case,  but  would  go  only  to  a  question  of  costs.    The  court, 
having  denied  the  defendant's  motion  for  a  dissolution  of  the 
attachment,  rendered  judgment  for  the  plaintiff,  which  was 
substantially  as  follows:  That  the  plaintiff  recover  of  the  de- 
fendant the  amount  of  the  promissory  notes,  to  be  paid  in  the 
gold  coin  of  the  United  States;  that  the  sheriff  proceed  to  sell 
in  like  manner  as  under  execution  the  personal  property  taken 
under  the  attachment;  that  if  the  personal  property  should  be 
insufficient  for  the  satisfaction  of  the  judgment,  he  should  in 
like  manner  proceed  to  sell  the  real  property  attached:  that 
if  the  proceeds  of  such  sales  should  be  insufficient  to  satisfy 
the  judgment,  the  balance  of  the  judgment  be  paid  in  due 
course  of  administration;   and  that  any  surplus  remaining 
after  the  satisfaction  of  the  judgment  out  of  the  proceeds  of 
the  sales  be  paid  to  the  administratrix. 

The  defendant  appeals  from  the  judgment,  and  firom  the 
order  refusing  to  dissolve  the  attachment.  The  order  is  not 
an  appealable  order  {Allerul^  v.  FriUs^  24  CaL  447),  but  all 
the  material  points  made  in  regard  to  the  attachment  arise 
also  in  the  appeal  firom  the  judgment. 

Form  of  judgment  against  an  adminUtraior. — The  first  ques- 
tion we  dhall  consider  relates  to  the  form  in  which  the  judg- 
ment for  the  amount  due  upon  the  promissory  notes  ought  to 
be  rendered.  It  will  be  seen  that  the  complaint  is,  in  sub- 
stance, the  usual  complaint  upon  a  promissory  note  in  a  suit 
by  the  payee  against  the  maker,  and  contains  no  aUegieitiona 
entitling  the  plaintiff  to  any  relief  beyond  the  ordinary  judg- 
ment in  personam. 

The  suggestion  of  the  death  of  the  maker  of  the  notes,  and 
the  substitution  of  his  administratrix,  and  the  continuance  of 
the  suit  against  her,  subjected  the  proceedings  to  such  nilei 
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d  the  probate  act  as  are  applicable  to  proceedings  for  th^ 
oollection  of  claims  against  an  estate  of  a  deceased  person. 
It  was  in  this  view  that  the  plaintiff  presented  his  claim  t<^ 
the  administratrix  for  allowance.  An  administratrix  is  the 
ereatore  of  the  probate  act,  and  her  liability  mast  be  measured 
by  that  act.  There  is  no  provision  in  the  act  subjecting  her 
to  a  judgment  in  permmam  upon  the  sole  ground  that  the 
estate  of  the  deceased  is  indebted  to  the  plaintiff.  Under  any 
system  with  which  we  are  acquainted,  the  further  allegatioii 
of  assets,  a  devattavU^  or  some  other  ground  of  personal  re- 
sponsibility,  is  necessary  to  support  such  a  judgment  Bui 
this  point  is  settled  by  section  140  of  the  probate  act,  which 
pnmdes  that  ^  the  effect  of  any  judgment  rendered  against 
any  executor  or  administrator  upon  any  claim  for  money 
against  the  estate  of  his  testator  or  intestate  shall  be  only  to 
establish  the  claim  in  the  same  manner  as  if  it  had  been  al- 
lowed by  the  executor  or  administrator  and  the  probate  judge^ 
and  the  judgment  shall  be  that  the  executor  or  administrator 
pay  in  due  course  of  a4ministration  the  amount  asoertained 
to  be  due." 

The  judgment  should  have  been  rendered  in  the  form  indi* 
cated  in  that  section,  for  the  section  is  mandatory,  and  speci- 
fies the  only  judgment  that  may  be  rendered  against  the 
executor  or  administrator  on  a  claim  against  the  estate. 

Judgment  enforcing  aUaehment  lien. — The  next  question  is» 
whether  that  portion  of  the  judgment  ordering  the  property 
that  had  been  attached  to  be  sold  for  the  payment  of  the  judg«> 
ment  is  authorized  by  law.  No  provision  of  the  practice  act 
is  cited  that  justifies  such  an  order.  When  the  judgment  ie 
rendered  against  the  debtor  in  his  lifetime,  we  find  no  author- 
ity for  an  order  of  that  character  in  an  action  of  the  nature  of 
the  one  before  us,  and  it  is  difficult  to  see  how  the  mere  foci 
of  the  substitution  of  the  legal  representative  in  the  place  of 
the  debtor  could  authorise  the  order  without  the  aid  of  a  statu- 
tory provision  permitting  it.  The  principle  is  cardinal  and 
uniform,  that  the  judgment  for  the  plaintiff  must  be  founded 
on  and  authorised  by  the  allegations  of  the  complaint.  The 
attachment  and  levy  formed  no  part  of  the  pleadings,  and 
were  not  competent  evidence  of  any  fact  stated  therein,  but 
came  before  the  court  incidentally,  and  on  a  motion  that  bad 
no  relation  to  the  merits  of  the  action.  The  order  is  in  its 
nature  a  decree  enforcing  a  lien,  and  is  as  clearly  unauthorized 
as  would  have  been  a  decree  enforcing  a  vendor's  lien,  if  it  had 


t2  Mtkbs  t^.  MoTT.  [Cat 


happened  in  the  case  that  the  plaintiff,  in  proving  the 
eration  of  the  notes,  had  shown  that  they  were  given  for  the 
purchase-money  of  certain  real  property  belonging  to  the  estate 
of  the  intestate.  The  impropriety  of  the  judgment  is  made 
manifest  by  supposing  that  a  portion  of  the  attached  property 
Is  exempt  firom  execution,  that  another  portion  is  the  separate 
property  of  the  widow  of  the  deceased,  and  that  a  portion  or 
all  of  Uie  real  property  attached  constituted  the  homestead  ot 
the  deceased  and  his  wife.  Certainly  those  questions  could 
not  be  tried  without  fffoper  issues  were  framed,  and  it  is  im- 
possible to  see  how  the  administratrix  could  have  raised  them 
in  the  suit  on  the  notes,  unless  she  is  required  to  answer  nol 
only  the  complaint,  but  the  sheriff's  return  to  the  attachment 
also.  TbiB  she  would  be  bound  to  do,  or  be  precluded  there- 
after from  asserting  her  claim  to  the  property  by  the  judgment 
of  the  court  ordering  the  property  to  be  sold  if  such  judg- 
ment, based  upon  the  single  fact  that  the  property  has  been 
seized  under  attachment,  can  be  maintained.  The  court,  in 
tendering  judgment  in  an  action  in  which  an  attachment  has 
been  procured  and  served,  has  no  duty  to  perform  in  reference 
to  the  attachment  prooeeding&  The  sheriff  does  not  act  in 
obedience  to  the  judgment,  but  to  the  behests  of  the  statute^ 
in  enforcing  the  attachment  lien  by  the  sale  of  the  property 
attached. 

This  virtually  disposes  of  the  appeal,  but  to  rest  the  cause 
here  would  leave  the  real  point  of  controversy  untouched,  and 
it  would  necessarily  arise  on  further  proceedings,  surrounded, 
perhaps,  with  additional  difficulties.  The  question  is,  whether 
the  attachment  lien  survives  in  case  of  the  death  of  the  d^ 
fendant  before  the  expiration  of  the  time  for  filing  his  answer 
in  the  action  in  which  the  attachment  issued. 

An  attachment  is  a  process  under  which  the  debtor's  prop- 
erty may  be  seized  and  held  as  security  for  the  satisfaction  of 
any  judgment  that  may  be  recovered  against  him  in  the  ao- 
tion,  unless  he  give  security  for  the  payment  of  the  judg- 
ment in  the  manner  provided  by  the  statute.  Its  scope,  pur* 
pose,  and  effect;  its  capacity  to  create  a  lien;  the  efficacy, 
duration,  and  the  mode  of  enforcement  of  the  lien, — are  not 
other  or  greater  than  the  statute  has  prescribed.  The  plaizh- 
tiff  cannot  claim  as  matter  of  right  the  benefit  of  the  attach- 
ment as  something  growing  out  of  or  necessarily  connected 
with  the  oontraet,  as  he  may  the  benefit  of  an  action  to  xe> 
•over  his  debt;  for  the  attachment  is  merely  an  auziliaiy  te 
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the  action,  and  the  legidatore  may  giTSi  withhold,  or  limit 
it  at  their  pleasure  without  impairing  any  aubetantial  right 
of  either  party.  The  lien  acquired  by  means  of  the  attach- 
ment does  not  necessarily  attend  the  action  without  regard 
to  the  judgment  that  may  be  rendered.  Its  purpose  is  to  ee- 
core  the  payment  of  the  judgment,  and  this  is  accomplished 
by  its  holding  the  property  until  the  judgment  is  rendered, — 
and  in  case  of  real  property,  until  the  judgment  is  or  may  be 
docketed, — so  that  the  attached  property  may  be  taken  and 
sold  under  an  execution  to  be  issued  upon  the  judgment 
No  property  may  be  taken  in  attachment  that  is  not  liable 
to  seizure  under  the  execution  when  issued;  and  the  only 
way  in  which  the  levying  of  the  attachment  upon  the  prc^ 
erty  operates  as  security  for  the  satisfaction  of  the  anticipated 
judgment  is  by  its  capacity  to  h<dd  the  property  to  await  the 
execution  to  be  issued.  This  is  necessarily  implied  by  seo* 
tioQ  132,  providing  for  the  sale  of  the  attached  property,  and 
no  other  mode  than  a  sale  under  execution  is  provided  by  the 
statute  for  enforcing  the  attachment  lien  upon  property  held 
under  the  writ  Property  that  has  been  converted  into  money 
because  the  interests  of  the  parties  required  its  sale  while  held 
under  attachment  forms  no  exception  to  the  usual  course  of 
proceedings  respecting  property  held  under  attachment,  tot 
the  money  in  the  officer's  hands,  though  not  required  to  be 
levied  upon  under  the  execution,  because  not  required  to  be 
sold,  can  be  applied  to  the  satisfEiction  of  the  judgment  only 
when  the  plaintiff  is  entitled  to  an  execution,  and  it  is  ap* 
propriated  in  the  same  manner  as  when  made  under  the  exe- 
cution. When  the  action  is  of  such  a  character,  or  when  its 
condition  has  become  such  by  reason  of  a  change  of  parties 
or  other  cause,  that  a  judgment  in  personam  cannot  be  ren- 
dered against  the  defendant,  an  execution  in  the  usual  form, 
commanding  the  sheriff  to  satisfy  the  judgment  by  a  seizure 
and  sale  of  the  personal  and  real  property  of  the  defendant, 
is  not  authorized  to  be  issued.  A  personal  judgment  against 
the  administratrix  in  this  case  was  not  the  kind  of  judgment^ 
as  we  have  seen,  it^fii  the  statute  required  or  permitted,  but  it 
should  have  been  that  the  amount  ascertained  to  be  due  to 
the  plaintiff  be  paid  by  the  administratrix  in  due  course  of 
administration.  A  payment  in  the  due  course  of  admlnistra- 
tioa  means  the  payment  by  the  legal  representative  of  the 
deceased,  acting  under  the  orders  of  the  prolate  court,  out  of 
the  assets  of  the  estate  of  the  deceased,  and  in  the  manner 
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And  order  that  other  debts  of  the  same  rank  are  by  the  pro- 
bate act  required  to  be  paid.  It  will  not  be  contended  that  a 
judgment  in  that  form  authorized  the  issuing  of  an  execution; 
and  indeed,  it  is  directly  forbidden  by  section  140  of  the  pro- 
bate act,  to  be  issued. 

Death  of  defendant  destroys  the  lien  of  an  attaehment. — It 
necessarily  results  from  these  statutory  provisions  and  legal 
principles,  defining  the  character  and  purpose  of  the  attach- 
ment lien  and  the  mode  of  its  enforcement,  that  whenever 
the  case  is  such  that  a  judgment  cannot  be  legally  rendered 
that  will  authorize  an  execution  against  the  personal  and  real 
property  of  the  defendant,  the  attachment  lien  at  once  ceases. 
There  is  nothing  in  the  practice  act  that  countenances  the  idea 
that  the  attachment  is  of  the  nature  of  a  common-law  distress 
of  the  defendant's  property,  to  be  held  until  he  pays  the  plain- 
tiff's demand,  but  it  is  held  in  order  that  it  may  be  subject  to 
execution.  When  that  purpose  is  impossible  of  accomplish* 
ment,  the  right  to  hold  the  property  for  that  purpose  ceases. 

The  effect  on  the  attachment  of  the  death  of  the  defendant 
before  judgment  is  considered  in  several  cases  cited  in  Drake 
on  Attachment  (section  433),  and  in  most  of  them  it  is  held 
that  the  death  of  the  defendant  dissolves  the  attachment  The 
statutes  of  the  several  states  providing  for  an  attachment  differ 
in  their  structure,  but  that  of  many  of  the  states  have  the 
same  general  purpose  as  that  of  this  state,  and  the  authorities, 
though  not  conclusive,  because  of  the  difference  between  the 
fitatutes,  aid  in  some  measure  in  arriving  at  a  proper  construo- 
tion  of  our  own  statutes:  See  Davenport  v.  TUtony  10  Met.  320; 
Sweringen  v.  EheriuB^  7  Mo.  421  [38  Am.  Dec.  463];  Harrison 
y.  RenfrOy  13  Id.  446;  Kennedy  v.  Raguety  1  Bay,  484;  Crocker 
T.  Radcliffey  1  Treadw.  Const.  83. 

Some  of  the  provisions  of  the  practice  act  and  of  the  probate 
^tct  support  this  theory  in  respect  to  the  attachment  lien.  It 
is  provided  by  section  202  of  the  practice  act,  that  if  the  de- 
fendant die  after  verdict  or  decision  upon  an  issue  of  fact,  and 
before  judgment,  the  court  may  render  judgment,  but  it  shall 
not  be  a  lien  upon  the  real  property  of  the^efendant,  but  shall 
be  payable  in  the  course  of  administration  on  his  estate.  This 
would  be  a  very  incongruous  provision,  if,  while  a  judgment 
lien  was  prohibited,  an  attachment  lien  was  permitted  to  con- 
tinue in  force.  And  besides  this,  the  creditor,  by  means  of 
the  attachment,  might  nullify  the  provision  for  the  payment 
of  the  judgment  in  the  due  course  of  administration;  for  if  the 
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aasetfl  oonsisted  of  personal  property  only,  he  woold  be  enabled 
to  withhold  from  the  administrator  all  the  property  with  the 
proceeds  of  which  the  judgment  might  be  paid,  while  the  cred- 
itor was  at  the  same  time  without  power  to  issue  an  execution 
under  which  to  sell  the  property  and  make  his  debt 

By  section  216  of  the  same  act,  as  it  stood  previous  to  April 
4,  1864,  execution  against  the  property  of  a  defendant  who 
had  died  after  judgment  might  be  issued  upon  the  permission 
of  the  probate  court;  but  by  the  amendment  of  1864,  in  force 
when  the  judgment  in  this  case  was  rendered,  authority  is 
I^Ten  to  issue  execution  only  in  case  of  judgments  for  the  re* 
covery  of  real  or  personal  property.  TUs  negatives  the  right 
to  any  other  description  of  an  execution,  and  when  considered 
in  connection  with  the  provisions  of  the  probate  act  treating 
the  judgment  as  a  claim,  it,  by  implication,  clearly  forbids 
the  issuing  of  an  execution  in  case  the  defendant  dies,  not  only 
before  judgment,  but  at  such  a  time  in  the  progress  of  the  ac- 
tion that  a  judgment  could  not  have  been  rendered  against 
him.  And  besides  this,  section  140  of  the  probate  act  directs 
that  no  execution  shall  issue  upon  a  judgment  against  the  ex- 
ecutor or  administrator  upon  a  claim  against  the  estate,  and 
that  the  judgment  shall  not  *^  create  any  lien  upon  the  prop- 
erty of  the  estate,  or  give  the  judgment  creditor  any  priority 
of  payment." 

The  provisions  of  the  probate  act  providing  for  the  order  of 
payment  of  the  claims  against  the  estate  (section  239)  are 
also  conclusive  upon  this  point.  The  section  is  as  follows: 
^The  debts  of  the  estate  shall  be  paid  in  the  following  order: 
1.  Funeral  expenses;  2.  The  expenses  of  the  last  sickness;  8. 
Debts  having  preference  by  the  laws  of  the  United  States;  4. 
Judgments  rendered  against  the  deceased  in  his  lifetime,  and 
mortgages  in  the  order  of  their  date;  6.  All  other  demands 
against  the  estate."  The  debt  in  this  case  is  not  included  in 
either  of  the  first  four  classes,  and  must  fall  within  the  fifth 
class,  otherwise  it  is  not  entitled  to  i>ayment  out  of  the  estate. 
No  preference  is  given  to  any  debt  of  that  class  over  others 
of  the  same  class,  and  to  make  it  clear  that  no  preference  among 
the  debts  of  any  class,  except  those  in  the  fourth,  was  intended, 
the  next  section  declares  that  if  the  estate  be  insufficient  to 
pay  all  the  debts  of  any  one  class,  the  fund  must  be  distributed 
pro  raia  among  all  the  debts  of  that  class.  These  provisions 
are  utterly  inconsiBtent  with  the  proposition  that  the  attach- 
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ment  lien  oontinueB  notwithstanding  the  death  of  the  debtoTy 
for  if  it  is  a  enbeisting  lien,  the  debt  secnred  thereby  must  at 
necessit  J  be  entitled  to  a  preference  over  other  debts  of  th* 
same  class. 

The  plaintiff's  position  is  not  strengthened  by  section  18S 
of  the  probate  act.  That  section,  among  other  things,  proyidea 
that  the  administrator,  upon  making  sale  of  the  land  of  the 
deceased  which  is  subject  to  a  mortgage  or  other  lien,  shall 
apply  the  purchase-money,  after  paying  the  expenses  of  tho 
sale,  first  to  the  satisfaction  of  the  mortgage  or  lien.  Before 
he  could  claim  the  application  of  the  purchase-money  to  his 
debt  in  case  of  a  sale  under  the  order  of  the  probate  court,  he 
must  prove  the  very  point  in  controversy, — that  the  attach- 
ment continues  a  lien  on  the  land  in  the  hands  of  the  admin- 
istrator. He  cannot  claim  the  benefit  of  this  section  to  sustain 
the  lien  upon  the  personal  property,  for  there  is  no  provisioQ 
that  the  proceeds  of  the  sale  of  such  property  when  sold  by  the 
administrator  shall  be  aj^lied  to  discharge  4t  lien. 

Here  no  lien  can  be  acquired  by  means  of  the  judgment,  and 
no  execution  is  permitted,  and  the  purpose  of  the  attachment 
becoming  impossible  of  accomplishment,  by  reason  of  the 
death  of  the  defendant,  it  must  of  necessity,  upon  the  hap- 
pening of  that  event,  have  ceased  to  be  a  lien.  Assuming 
that  the  attachment  lien  is  included  in  the  term  ^lien''  as 
employed  in  section  196,  we  are  ied  to  this  absuxd  conclusion: 
that  the  administrator  of  an  estate  may  be  compelled  by  the 
probate  court  to  pay  a  demand  that  he  was  then  resisting  in 
another  court,  and  might  ultimately  have  materially  reduced 
or  entirely  defeated. 

It  would  seem  that  if  the  legislature  had  intended  that  the 
lien  of  an  attachment  should  be  preserved  in  the  event  of  the 
death  of  the  defendant  before  judgment,  while  at  the  eame 
time  denying  to  the  judgment  the  power  to  create  a  lien  upon 
the  property  of  the  deceased,  and  forbidding  the  issuing  of  an 
execution  upon  the  judgment,  they  would  have  manifested 
their  intention  by  some  unequivocal  provision  of  the  statute, 
and  not  have  left  it  to  be  gathered  by  doubtful  implication. 

Judgment  reversed,  and  the  cause  remanded,  with  directions 
to  enter  judgment  for  the  plaintiff  for  the  amount  due  upon 
the  promissory  notes  sued  on,  to  be  paid  in  due  course  of  ad* 
ministration,  in  the  current  gold  coin  of  the  United  States. 

Sawyeb  and  Shafter,  JJ.,  delivered  dissenting  opinions. 
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Attaghxuit  Likm  is  DnaoLTSD  vr  Dkath  of  dsfendant  in  altulim«ot: 
Sweriingen  ▼.  EberiuB't  Adm*r,  38  Am.  Dee.  463»  «ad  note;  FrtmkUn  Bank  ▼• 
Baiekelder,  39  Id.  610;  note.  An  execation  cannot  iasne  on  a  jadcmenft 
ngaiost  the  deceased  person:  Swtrinffen  y.  Eberiu^§  AdnCr,  supra.  The  death 
of  defendant  after  levy  of  attachment,  bat  before  judgment,  diasolvee  the  al- 
tad&nient  lien:  HendEy  ▼.  Mcrffin^  47  GaL  622,  decided  upon  the  anthoritj 
of  Myers  t.  MdL  Snch  being  the  case,  the  attached  property  passes  into 
the  hands  of  the  admimstrator  for  the  benefit  of  creditors:  Day  T.  Superior 
Cdmrt^  61  Id.  494.  Whenever  by  reason  of  the  death  of  defendant  the  case 
becomes  mch  that  execation  caonot  issue,  an  attachment  lien  against  him  is 
dinolTed:  J?dm  ▼.  CWmA^^ton,  50  Id.  366.  AU  the  Calif omia  oases  cite  the 
principal  case. 

Whkbx  Aitachxbkt  is  Lbtdcd  on  PnorKBTT  of  defendant  in  his  lifa- 
time,  and  he  dies  before  judgment,  and  the  suit  proceeds  against  the  admin- 
isitratory  the  court  rendering  the  judgment  cannot  order  the  attached  property 
%o  be  sold  to  satisfy  the  judgment:  Bank  qf  Stodtttm  y.  HaufUmd,  42  CtA,  183; 
citing  tiie  principal 
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Pabxkxbship  Sttui^  am  AB  k  Co.,  la  not  GooiJ  Kami  of  porohase  in  a 

conveyance  of  realty  sufficient  to  pass  the  legal  title  to  all  the  members 

of  the  firm. 
]>BCD  or  Land  to  L.  B.  &  Co.  vests  the  legal  title  in  L.  B.  alone,  and  his 

deed  is  all  that  is  neoessaxy  to  vest  the  legal  title  in  the  grantee  of  the 

firm. 
Wabbantt  or  "  Indisfutabln  and  SATisrAcrosT  Thub"  by  the  grantor 

is  satisfied  if  his  title  is  good  and  valid. 
GtabANTEB  CANNOT  Rboover  Monet  Paid  Under  a  contract  for  the  purchase 

of  land  containing  a  wairanty  to  oonvey  an  "  indiipntable  and  satisfa^ 

to^  title,"  if  the  title  of  the  grantor  proves  to  be  good  and  valid;  o/lter, 

if  it  proves  to  be  bad. 
Opinion  as  to  Statb  or  Teflb  is  not  conclusive  of  the  party's  rights  in  the 


OnviON  or  Wmms  ab  to  Statb  or  Pabtt^  Trru  is  not  admissible  in 
evidence. 

Trial  of  title  to  land.  At  tbe  trial,  an  attorney  who  had 
examined  the  title  in  dispute  was  called  by  plaintiff,  and 
asked  if  from  his  examination  he  found  the  title  satisfactory. 
The  question  was  objected  to,  and  the  objection  oyerruled. 
The  opinion  states  the  facts. 

Sidney  V,  SrnUh^  6x  tbe  appellant 
Broola  and  Whitney^  for  the  respondent. 

By  Court,  Ccbbxy,  C.  J.  This  action  was  brought  to  n- 
tamr  the  sum  of  eight  hundred  doUaro,  paid  by  the  plaintiff 
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to  the  defendant  on  a  contract  for  the  porcbase  of  a  lot  of 
land  in  the  city  of  San  Francisco.  The  contract  between  the 
parties  was  in  writing,  the  concluding  clause  of  which,  on  the 
part  of  the  defendant,  the  bargainor,  is  in  these  words:  ^  I 
warrant  an  indisputable  and  satisfactory  title,  or  no  sale,  and 
I  have  to  pay  the  expenses  for  the  examination  of  the  title.** 
The  defendant's  title  was  submitted  to  a  lawyer  for  examina- 
tion, who  pronounced  against  it.  From  the  original  source  ta 
the  defendant  the  title  to  the  property  had  passed  through 
several  different  persons.  On  the  7th  of  August,  1856,  it  ap- 
pears that  Etienne  Louis  Racouillat  and  Henry  Racouillat 
owned  the  property,  and  on  that  day  conveyed  the  same  by 
deed  to  Louis  Blanchard  &  Co.  and  John  Antoine  Couttolene 
&  Co.  On  the  8th  of  August,  1857,  Couttolene  and  Ernest 
Paris  executed  a  deed  of  all  their  right,  title,  and  interest  in 
and  to  the  lot  to  Louis  Blanchard  &  Co.  In  February,  1861, 
Blanchard  and  Francois  Porta  executed  a  deed  of  the  lot  to 
Edme  Ludovic  Racouillat,  who  afterward  conveyed  the  lot  to 
the  defendant.  Immediately  after  the  title  was  pronounced 
defective,  the  plaintiff  informed  the  defendant  that  the  title 
was  not  of  the  character  to  satisfy  the  defendant's  warranty, 
and  at  the  same  time  demanded  a  return  of  the  money  depos- 
ited as  a  part  of  the  purchase  price  of  the  premises.  With 
this  demand  the  defendant  refused  to  comply,  and  thereupon 
this  action  was  brought.  The  real  issue  between  the  parties 
was  in  respect  to  the  validity  of  the  defendant's  title.  The 
court  determined  it  against  the  defendant,  and  rendered  a 
judgment  in  the  plaintiff's  favor  for  the  sum  of  money  de- 
manded. From  this  judgment,  and  an  order  refusing  a  new 
trial,  the  defendant  has  appealed;  and  the  question  on  which 
the  case  depends  is  as  to  the  character  of  the  defendant's  title 
to  the  lot  involved  in  this  controversy.  If  it  was,  upon  the 
evidence,  '*  indisputable  and  satisfactory,"  or  in  other  words, 
a  good  and  valid  title,  the  plaintiff  could  not  justiy  refuse  to 
pay  the  purchase  price,  and  thus  perform  his  part  of  the  con- 
tract; or,  having  paid  it  in  whole  or  in  part,  he  would  not  be 
entitled  to  recover  back  the  money  paid  on  account. 

The  objection  made  to  the  titie,  and  which  the  court  below 
held  well  founded,  was,  that  the  conveyance  by  the  Racouillats 
was  to  Louis  Blanchard  &  Co.  and  John  Antoine  Couttolene 
A  Co.;  and  that  the  conveyance  of  the  8th  of  August,  1867, 
was  by  John  Antoine  Couttolene  and  Ernest  Paris  to  Louis 
Blanchard  &  Co.;  and  that  the  eonyeyanoe  of  February,  1861| 


« 
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^vras  by  Lodib  Blanchard  and  Francois  Porta  to  Bdme  Ludovic 
Raconillat 

The  fact  that  these  several  conveyances  were  made  to  cer- 
tain persons  whose  names  were  mentioned  with  the  words 
^and  Company"  annexed  thereto  seemed  to  have  been  re- 
garded as  passing  the  title,  not  alone  to  the  grantees  named, 
but  also  to  persons  not  named,  but  represented  by  the  word 
*' Company,"  and  that  the  deeds  of  the  persons  tibus  repre- 
sented were  necessary  to  transfer  the  entire  title  of  the  prop- 
erty to  a  subsequent  grantee;  and  that  as  ''  Company  "  was  a 
word  of  indefinite  and  uncertain  import,  it  could  not  be  known 
to  the  purchaser  that  Paris  and  Porta  were  respectively  mem« 
bers,  and  the  only  members,  of  the  firms  of  Blanchard  &  Ca 
and  Couttolene  A  Co. 

The  doctrine  on  this  subject  is  well  expounded  in  Arthur  v. 
Weston  and  Strode,  22  Mo.  378,  in  which  case  it  api)eared  that 
in  1832  one  Holcomb,  from  whom  both  parties  claimed  title, 
conveyed  certain  lots  of  land  to  W.  W.  Phelps  &  Co.,  and  that 
in  1838  Phelps  and  Oliver  Cowdry  and  John  Whitmore  con- 
veyed the  same  lots  to  Arthur,  the  plaintiff*.  In  the  mean 
time,  in  1835,  the  defendant  Strode  purchased  the  property, 
and  obtained  a  deed  of  the  same  under  an  execution  sale  upon 
a  judgment  against  Phelps  and  Cowdry.  At  the  trial,  Arthur 
offered  to  prove  that  when  the  conveyance  was  made  to  Phelps 
A  Co.  '^  said  firm  was  composed  of  Phelps,  Cowdry,  and  Whit- 
more"; but  the  court  rejected  the  offered  evidence,  holding 
the  law  to  be  that  ^'  the  dibd  to  W.  W.  Phelps  &  Co.  operated 
to  vest  the  legal  title  in  W.  W.  Phelps  alone,  and  that  the  en- 
tire title  passed  by  the  sheriff's  deed  under  the  execution  sale, 
and  gave  judgment  accordingly."  Upon  writ  of  error,  the 
supreme  court  sustained  the  decision  of  the  court  below,  hold- 
ing that  the  deed  to  W.  W.  Phelps  A  Co.  did  not  take  effect 
as  a  legal  conveyance  of  the  premises  to  Phelps,  Cowdry,  and 
Whitmore  jointly,  but  that  it  operated  to  convey  the  property 
to  Phelps  alone.  The  court  observed  that  the  question  '^s 
not  merely  whether  the  grantor  intended  to  convey  to  the 
persons  composing  the  firm,  but  whether  the  partnership  style 
is,  as  a  matter  of  law,  a  good  name  of  purchase  in  a  convey- 
ance of  real  property  sufficient  to  pass  the  legal  titie  to  aU  the 

individuals  of  the  firm A  conveyance  of  real  property 

being  required  by  the  statute  to  be  put  in  writing,  the  party 
who  is  to  take  as  grantee  must  be  sufficiently  ascertained  by 
the  written  instrument,  or  it  is  a  nullity,  so  far  as  it  purports 
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to  effect  a  transfer  of  the  legal  title."  The  court,  in  the  caaa 
here  referred  to,  admit,  upon  authorities  cited,  that  parties  to 
a  deed  may  be  described  by  other  modes  than  by  their  proper 
names, — as  a  grant  to  the  wife  of  a  person  named,  or  to  the 
first  son  or  seccmd  son,  or  to  all  the  children  of  a  particular 
person  who  is  specified,  or  to  a  person  by  his  name  of  office, 
if  there  be  no  other  person  who  can  answer  the  description. 
In  Sheppard's  Touchstone,  235,  236,  it  is  said:  '^  If  the  grant 
be  by  deed,  the  grantee  must  be  sufficiently  named,  or  at  least 
set  forth  and  distinguished  by  some  circumstantial  matter, 
and  that  he  be  so  named  or  described  as  that  he  may  be  capa- 
ble by  that  name  whereby  he  is  set  forth  ";  and  after  giving 
examples  of  certain  and  definite  description  of  grantees  with- 
out the  use  of  their  proper  names,  the  learned  author  says: 
"  But  if  the  grant  be  made  to  the  parishioners  or  inhabitants 
of  Dale,  or  to  the  good  men  of  Dale,  or  to  the  commoners  of 
such  a  waste,  or  to  the  lord  and  his  tenants,  bond  and  free, 
these  are  not  good  grants;  for  albeit  these  persons  are  capable, 
they  are  not  capable  by  these  means,  for  want  of  that  identity 
or  that  certainty  which  the  law  will  allow  to  be  tried."  A 
deed  to  a  person  by  name  ''and  Company,"  as  to  ''Louis 
Blanchard  &  Co.,"  contains  no  certain  designation  or  descrip- 
tion of  any  other  person  than  Louis  Blanchard,  for  the  reason 
that  the  word  "Company"  may  describe  one  person  as  well  as 
another.  On  this  subject,  the  following  additional  authorities 
may  be  consulted  with  profit:  Jackson  v.  Sissonf  2  Johns.  Cas. 
821;  Jackson  v.  Cory^  8  Johns.  38%  Hombeek  y,  Westbrook^  9 
Id.  73;  Oossett  v.  Kenty  19  Ark.  607. 

If  the  defendant's  title  to  the  lot  was  a  good  and  valid  title, 
as  it  appears  to  have  been,  without  reference  to  any  extrinsic 
evidence,  the  purchaser,  as  a  reasonable  man,  should  have 
been  satisfied  with  it.  The  defendant's  title  to  the  lot  being 
good  and  valid,  it  was,  in  the  sense  of  the  defendant's  war- 
ranty, an  indisputable  title,  and  the  plaintiff  was  in  duty 
bound  to  be  satisfied  with  it.  A  purchaser  under  such  cir- 
cumstances cannot,  because  he  may  have  become  tired  of  his 
bargain,  or  for  any  other  insufficient  cause,  say  he  is  dissatis- 
fied, and  thus  avoid  his  contract.  In  this  case,  the  purchaser 
may  have  supposed  he  had  sufficient  ground  to.  decline  con- 
sijmmating  his  contract,  and  to  recover  back  the  money  paid 
on  account  of  it,  inasmuch  as  counsel  learned  in  law  advised 
that  defendant's  title  was  defective.  But  of  the  correctness 
of  this  advice  he  took  the  risk.    The  opinion  of  the  person  who 
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passed  upon  the  question,  however  reliable  his  opinions  in 
general  might  be,  was  not  conclusive  of  the  parties'  rights  in 
the  premises.  The  question  presented  for  decision  in  the 
court  below  was,  whether  the  defendant's  title  was  good  or  bad. 
If  it  was  good,  the  plaintiff  was  not  entitled  to  recover  back 
his  deposit;  if  it  was  bad,  he  was  entitled  to  the  money  that 
he  had  paid  on  account  of  it.  We  think  upon  the  face  of  the 
record,  the  defendant's  titie  was  'indisputable  and  satisfac- 
tory "  in  law,  and  that  the  court  erred  in  deciding  otherwise. 
We  also  hold  that  it  was  erroneous  to  obtain  from  the  witness 
his  opinion  respecting  the  title.  Whether  it  was  good  or  bad 
was  the  question,  and  the  main  question,  to  be  passed  upon  by 
the  court:  RomiUy  v.  JamM,  6  Taunt  274;  Kent  v.  AUen^  24 
Ma  106. 

The  judgment  must  be  and  is  hereby  reversed. 

Sawteb,  J.,  delivered  a  dissenting  opinion. 


OoHVBTAHOS  TO  "  J.  L.  8.  ft  Oo."  opentes  to  mrmt  J.  L.  8.  iadiridiially 
with  the  entire  Ugd  title  to  the  mtiA»i  Mormm  ▼.  Sc^anmM.  57  Am.  Deo. 
662. 

SuJTFiuiJUiOT  or  DsKD  TO  fiUnsTT  CovsMAKT  to  giTo  good  and  snfficienl 
deed:  TmiaU  y.  Conover,  40  Am.  Dee.  220^  and  note  224;  Greenwood  y.  Ligon, 
48  Id.  775,  and  note;  €heem  y.  ComOaud,  70  Id.  725,  and  note  739.  A  con- 
tnci  to  giye  a  "good  and  mffident  deed"  ie  ntufied  hj  a  valid  wanaaty 
deed  conyeying  the  grantor's  title,  and  a  want  of  title  la  ao  hreacih  of  ■ooh 
^[reement:  TimdnY.  ii«iUey»  26  Id.  S2Q^  and  note. 
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GBrmxoiias  ov  Dxposir  iin>  Pbomissobt  Notb  ame  Sims  hi  lalietMiei 
and  6fibek    The  difforenoee  between  them  are  merelj  formal. 

8vAXim  or  Ldotatiohs  Bioins  to  Banx  against  a  oertifioate  el  depodt 
pftysUe  on  demand  from  the  date  of  snoh  oertifiQate^  and  no  speoial  do* 
mand  is  necessary  to  put  the  statute  in  ™«t«^?in. 

Thx  opinion  states  the  facts. 

CcUim  and  demmentSj  fbr  the  appellant 

Clark  and  Carpentier^  for  the  respondents 

By  Courts  Sahdbbsoh,  J.  The  raly  question  which  we  deem 
it  neoassaiy  to  notioe  in  this  case  relates  to  the  time  when  the 
statute  of  limitations  begins  to  run  against  an  instrament  in 
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nee  among  bankers,  called  a  certificate  of  deposit.  On  the 
part  of  appellant,  it  is  claimed  that  a  demand  and  refusal  to 
pay  is  necessary  in  order  to  put  the  statute  in  motion,  for  the 
reason,  as  alleged,  that  until  there  has  been  a  demand  and 
refusal,  there  is  no  breach  of  the  contract  on  the  part  of  the 
banker,  and  consequently,  until  then  no  right  of  action  has 
accrued  to  the  depositor. 

It  was  held  substantially  in  WeUon  y.  AdamSj  4  Cal.  87  [60 
Am.  Dec.  579],  that  a  banker's  certificate  contained  all  the 
essential  and  distinctive  elements  of  a  promissory  note.  Mr. 
Justice  Heydenfeldt,  delivering  the  opinion  of  the  court,  said: 
'*  The  common  use  of  this  kind  of  security  is  of  recent  origin, 
and  they  have  therefore  not  been  made  the  subject  of  judicial 
decision,  as  far  as  I  can  discover.  An  examination  into  their 
specific  character  shows  that  although  difiering  in  form  fix>m 
a  promissory  note,  yet  they  have  all  its  important  incidents. 
Each  contains  a  promise  by  one  person  to  pay  another  person 
absolutely  and  unconditionally  a  certain  sum  of  money,  at  a 
time  specified  therein.  The  rules  of  law  in  reference  to  all 
securities  ought  to  be  appliedi  according  to  the  nature  of  the 
security,  and  not  to  be  influenced  by  the  name  by  which  the 
paper  is  commonly  known.  I  have  therefore  no  longer  any 
doubt  that  these  certificates  of  deposit  must  be,  so  £Eur  aa 
negotiability  is  concerned,  placed  upon  the  same  footing  as 
promissory  notes.*' 

Miller  v.  AusUfij  18  How.  218,  was  an  action  by  an  indorsee 
against  an  indorser  of  a  banker's  certificate  of  deposit,  after 
demand  and  protest,  as  in  case  of  a  promissory  note.  The 
action  was  brought  in  Ohio,  where,  as  in  this  state,  it  is  pro- 
vided by  statute  that  all  promissory  notes  drawn  for  a  sum 
certain,  payable  to  any  person  or  order,  or  to  any  person  or  his 
assigns,  shall  be  negotiable  by  indorsement.  Mr.  Justice  Ca- 
tron, delivering  the  opinion  of  the  court,  said:  "The  established 
doctrine  is,  that  a  promise  to  deliver  or  to  be  accountable  for  so 
much  money  is  a  good  bill  or  note.  Here  the  sum  is  certain 
and  the  promise  direct.  Every  reason  exists  why  the  indorser 
of  this  paper  should  be  held  responsible  for  his  indorsee  that 
can  prevail  in  cases  where  the  paper  indorsed  is  in  the  ordi- 
nary form  of  a  promissory  note;  and  as  such  note,  the  state 
courts  generally  have  treated  certificates  of  deposit  payable  to 
order;  and  the  principles  adopted  by  the  state  courts  in  com- 
ing to  this  conclusion  are  folly  sustained  by  the  writers  cf 
treatises  on  bills  and  notes." 
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In  Bank  of  Peru  v.  FamraorA,  18  HL  668,  and  LaugKUn  t. 
ManhaUj  19  Id.  890,  the  sapreme  oonrt  of  IlUnoig  direotly  de- 
cided that  the  inetnunents  under  conrideratioD  wete  in  Uac/k 
and  in  law  promiaeory  notes  for  the  payment  of  money. 

To  substantially  the  same  effect  are  the  following  cases: 
Carey  ▼.  McDougald^  7  Ga.  84;  KUgore  ▼.  BfdUey^  14  Conn. 
862;  Bank  of  Orleane  ▼.  MerriU^  2  Hill,  295;  Johman  t.  Barney, 
1  Iowa,  631. 

CitiDg  some  of  the  foregoing  cases,  Mr.  Parsons,  in  his  woric 
oo  notes  and  bills  (vol.  1,  p.  26),  says:  "  We  think  this  instru- 
ment possesses  all  the  requisites  of  a  negotiable  promissory 
note,  and  that  seems  to  be  the  prevailing  opinion." 

With  the  foregoing  views  we  fnlly  concur.  The  differences 
between  a  certificate  of  deposit  and  a  promissory  note  are 
merely  formal.  In  substance  and  legal  effect  the  two  instru- 
ments are  the  same;  and  the  former,  notwithstanding  its  name 
and  the  phraseology  in  which  the  consideration  is  expressed, 
must  be  regarded  and  treated  as  a  promissory  note  payable  on 
demand. 

Such  being  the  character  of  the  instrument,  the  question  as 
to  when  the  statute  of  limitations  begins  to  run  is  not  debat- 
able. It  has  been  held  invariably  that  the  statute  commences 
to  run  against  a  promissory  note  payable  on  demand  from  the 
date  of  the  note,  and  that  no  special  demand  is  necessary  to 
put  it  in  motion,  which  follows  from  the  rule  that  no  demand 
before  suit  is  required  in  order  to  give  a  right  of  action  upon  a 
demand  note:  Angell  on  Limitations,  c.  11.  This  latter  rule 
is  illogical,  and  undoubtedly  obnoxious  to  the  criticism  of  Mr. 
Chief  Justice  Bronson  in  Doumee  v.  Phmnix  Bank  of  Charleston^ 
6  Hill,  299,  where  he  said:  **  We  are  reminded  that  when  the 
promise  is  to  pay  on  demand,  the  bringing  of  the  action  is  a 
sufficient  demand.  If  that  were  a  new  question,  I  think  the 
courts  would  not  again  £ei11  into  the  absurdity  of  admitting 
that  there  must  be  a  demand,  and  still  holding  that  a  suit 
may  be  commenced  without  any  prior  request.  They  would 
either  say  that  no  demand  was  necessary,  or  else  that  it  was 
a  condition  precedent  to  the  right  of  action.  It  is  an  anomaly 
in  the  law  that  the  breach  of  the  defendant's  contract  should 
be  made  out  by  the  very  fact  of  suing  him  upon  it"  But 
such  is  the  rule,  and  the  power  to  change  it  has  long  since 
passed  from  the  courts.  If  a  change  is  demanded,  it  must  be 
sought  elsewhere. 

JnAtmumt  affirmed. 
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CsBTifiQATB  OF  DsTOSTT  IB  PROMisaoRT  NoTB»  and  xiQgotiabU:  Bmm  ▼. 
Brigga,  63  Am.  Dec  464;  Howe  y.  Hartnea^  HtU^  A  Cb.,  78  Id.  312;  Drdbr  v. 
Markka  83  Id.  358,  and  notes  to  these  cases;  Poorman  ▼.  MiUs  A  CSbw,  35  OaL 
120,  citing  the  principal  case  to  the  abore  point;  see  also  Za/rndsey  ▼•  McClel- 
kmd,  86  Am.  Dec.  786,  as  to  when  a  certificate  of  deposit  is  &egotiaI>le  and 
ia  in  effect  a  note. 

CERTnriOATB  ov  Dsposcr,  when  statute  of  limitatioBa  bagisa  to  run  ngaiiwfr 
FeUs  Point  Savings  InatUuikm  y.  Weedon,  81  Am.  Dee.  603,  and  note  6Qa 
Statute  of  limitations  begins  to  run  from  the  date  of  a  certificate  of  deposit 
bill,  or  note  payable  on  demand:  BartieU  T.  i^o^sn^  3  Saw.  66^  otting  tha 
principal 
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Whibb  Pemujumt  hid  Sscesta&t,  as  Aoxhts  OV  ObSMKASVn^  WitiUNii 
anthority,  ezeonte  the  note  of  the  ootporation,  which  in  terma  binds  14 
alone^  they  are  not  personally  liable  at  common  law  under  any  obliga- 
tion created  by  the  note  itself.  The  remedy  against  them  in  such 
is  for  the  wrong  done  in  undertaking  to  act  without  authorify. 

Iv  AoBHT,  nr  Ezsodtino  Contbaot,  Emfmt  Tvbmb  whidt  in  legal 

charge  himself,  he  may  be  sued  upon  the  instrument  as  a  contnMstiiig 
party;  but  if  the  instrument  contains  language  which  in  leg^  effsot 
binds  the  principal  cmly,  the  agent  cannot  be  sued  thereon. 

OQNTRMrr  IS  Von>  whxk  not  Butmna  vpoh  Purcipal  lor  want  of  au- 
thority in  the  agent  to  make  it^  and  not  biadiiig  an  tba  agent  for  want  ci 
apt  words  to  charge  him  personally. 

AoxMTB  Who  Ezeoutb  Non  vob  Anotbxb  withoitt  AuTHOBirr,  and 
without  apt  words  to  charge  them  personally,  are  not  liable  upon  the 
note  aa  contracting  parties. 

Undeb  Caldobkxa  Statutb  Rblatdto  to  Fqbkatvov  oI  plank  and  tu»- 
pike  corporations,  and  providing  that  the  officers  thereof  shall  hwren* 
powers  except  those  given  by  the  stockholders  in  their  reaoluticnB  and 
by-laws,  such  officers  incur  no  personal  liability  on  a  note  executed  by 
them  before  the  adoption  of  by-laws,  and  which  note  in  terms  binds  the 
corporation,  but  not  themsdvea  peraonally. 

UvDBB  Statute  Pboyiddvo  that  OvnoEBS  or  Oobpobatiob  shall  hati 
No  P0WEB8  except  such  as  are  conferred  by  resolution  or  by-laws  of  the 
stockholders,  which  by-laws  must  be  filed  with  the  county  recorder,  after 
which  all  contracts  made  by  such  officers  in  viokktion  of  the  by-laws  or  in 
excess  of  their  powers  under  them  diaU  be  void  as  against  the  ooiponk 
tion,  but  binding  upon  all  officera  making  them  or  not  disaanting  theie> 
from,  such  officers,  by  virtue  of  their  office,  acquire  no  power  whatavec 
Their  office  is  dormant  until  they  have  been  vested  with  power  by  by- 
laws adopted  and  filed  by  the  eoiporation.  Until  then,  their  persooal 
liability  doee  net  begm;  they  hsnra  no  power  ear  •Jkks  and  can  do  bo  ad 
and  make  no  oontraot  which  wiU  be  binding  upoB  th*  OKyocation. 

Action  on  the  following  note: — 

''AuBran,  April  1, 1868. 
^  Eight  months  from  date,  for  value  received,  the  Anbiini 
Turnpike  Company  promise  to  pay  Hall  and  Allen,  at  tbsir 
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banking  honse  in  Auburn,  in  gold  coin  cnmncy  of  the  United 
States,  $3,204,  with  interest  at  two  per  cent  per  month  firom 
date  until  paid.  The  above  indebtedness  is  subject  to  H 
claim  held  by  Marriner  and  Willard  of  $5,600. 

""  J.  B.  Cbakdaix,  Pkesidfliil 
''  E.  M.  Banvabd,  Secretary. 
«  $3,204.'' 

The  other  facts  are  stated  in  the  oj^cn* 

CharleB  A.  TSitUe^  fi>r  the  appellants. 
Oearge  Cadioalader^  for  the  respondents. 

By  Court,  Sandebson,  J.  The  note  in  suit  is  the  same 
which  was  sued  upon  in  Hall  v.  Auburn  IS$mpile  Co,^  27  Cal. 
256.  For  reasons  there  stated,  we  held  that  the  note  was  not 
binding  upon  the  company.  It  is  now  sought  by  this  actum 
to  hold  the  directors  of  the  company  personally  liable. 

It  is  claimed  that  the  defendants  are  liable:  1.  Because 
the  nineteenth  section  of  the  act  under  which  the  company 
was  incorporated  so  provides;  and  2.  Because  they  are  made 
liable  by  the  common  law. 

We  are  of  the  c^inion  that  the  second  point  cannot  be 
sustained,  for  the  reason  that  the  action  has  not  been  brought 
upon  the  theory  of  a  common-law  liability^.  The  facts  stated 
in  the  complaint,  and  found  by  the  court,  are  not  only  not 
marshaled  with  reference  to  a  common-law  liability,  but  in 
our  judgment  are  not  sufficiently  stated  to  fairly  present  that 
question.  On  the  contrary,  the  complaint  is  fashioned  solely 
upon  the  theory  advanced  in  the  first  point,  and  it  is  apparent 
firom  the  record  that  the  case  was  tried,  argued,  and  deter- 
mined throughout  in  the  court  below  upon  the  theory  of  a 
statutory  liability.  No  point  was  made  upon  the  common  law, 
as  clearly  appears  from  the  opinion  delivered  by  the  district 
judge.  Moreover,  the  case  was  first  submitted  in  this  court 
upon  that  theory,  and  the  point  that  the  defendants  were  lia> 
ble  at  common  law  was  afterwards  made  in  a  supplemental 
brief. 

But  upon  this  head  it  is  sufficient  to  say  that  the  present 
action  is  founded  strictly  upon  the  note  itself,  and  not  upon 
the  wrong  done  to  the  plaintiffs  by  the  defendants  in  execute 
ing  it  without  authority;  and  we  are  of  the  opinion  that  if 
the  defendants  have,  by  their  action  in  the  premises,  incurred 
a  personal  liability  at  common  law,  such  liability  does  not 

DM.  VOb  LXXZIX-6 
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ariM  from  any  obligation  created  by  the  note  iteel^  but  fix^m 
the  wrong  done.  In  all  such  cases,  the  remedy  against  the 
agent  is  an  action  to  recover  the  money,  if  any  has  been  paid 
him,  or  the  value  of  the  work  or  labor,  if  any  has  been  per- 
formed for  him,  under  the  supposed  contract,  or  special 
damages  resulting  to  the  plaintiff  by  reason  of  the  defend- 
ants' wrong  in  undertaking  to  act  for  another  without  au- 
thority. If  an  agent  in  executing  a  contract  employ  terms 
which  in  legal  effect  charge  himself,  he  may  be  sued  upon 
the  instrument  itself  as  a  contracting  party.  This  is  so  be- 
cause by  the  use  of  such  terms  he  has  made  the  contract  his 
own.  But  if  the  instrument  does  not  contain  such  terms,  or 
in  other  words,  contains  language  which  in  legal  effect  bind 
the  principal  only,  the  agent  cannot  be  sued  on  the  instru- 
ment itself,  for  the  obvious  reason  that  the  contract  is  not 
his.  If,  then,  the  contract  is  not  binding  upon  the  principal 
because  the  agent  had  no  authority  to  make  it,  and  is  not 
binding  on  the  agent  because  it  does  not  contain  apt  words  to 
charge  him  personally,  it  is  wholly  void.  Upon  this  point 
there  is  some  conflict  of  authority;  but  the  better  reason,  in 
our  judgment,  is  with  those  cases  which  hold  the  rule  to  be  as 
above  stated:  Story  on  Agency,  6th  ed.,  sec.  264  a,  and  mar- 
ginal notes,  where  the  authorities  are  collected;  1  Parsons  on 
Contracts,  64-58;  Abbey  v.  Chase^  6  Cush.  64.  See  also  Sayre 
V.  NichoU,  7  Cal.  688  [68  Am.  Dec.  280];  Davidson  v.  DaUas, 
8  Id.  247;  Haskell  v.  Comisky  13  Id.  47;  Shaver  v.  Ocean  Min. 
Co.,  21  Id.  46, — which  will  be  found  to  be  bear  in  some  degree 
upon  the  question.  Those  cases  which  hold  that  the  agent 
may  be  sued  upon  the  contract  itself  treat  all  matter  which 
the  contract  contains  in  relation  to  the  principal  as  surplusage, 
which  is  in  effect  to  make  a  new  contract  for  the  parties  con* 
cerned  instead  of  construing  the  one  which  they  themselyea 
have  made. 

The  contract  in  the  present  case  is  not  binding  upon  the 
supposed  principal,  the  company,  because  the  supposed  agents, 
the  defendants,  had  no  authority  to  make  it,  as  we  held  in 
Hali  V.  Auburn  Turnpike  Co.,  27  Cal.  265.  It  is  not  binding 
upon  the  defendants  because  it  does  not  contain  apt  words 
to  charge  them.  From  the  terms  employed,  the  contract  is 
manifestly  the  contract  of  the  company,  and  not  the  defend- 
ants. It  is  clear  upon  inspection  of  the  instrument  that  the 
defendants  intended  to  bind  the  company,  and  not  them- 
selves, and  that  the  plaintiffs  so  understood  it    This  aetioii* 
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UieTefore,  being  ex  diredo  againBt  the  defendants  on  the  note 
itself,  cannot,  in  our  judgment,  be  sustained  at  oommon  law, 
for  reasons  which  have  been  ahready  stated.  Upon  the  ques* 
iion  whether  the  plaintiff  can  make  a  case  which  will  charge 
the  defendants  at  common  law,  we  intimate  no  opinion.  The 
law  as  to  when  an  agent  who  acts  without  authoritj  renders 
himself  personally  liable  is  not  in  all  respects  fully  settled,  ae 
will  be  seen  by  a  reference  to  the  authorities  cited  above;  and 
it  would  be  but  idle  speculation  to  discuss  a  case  of  which  the 
special  facts  are  not  before  us.  We  merely  hold  that  they  are 
not  liable  at  common  law  upon  the  note  as  contracting  paTties^ 
which  is  the  attitude  in  which  they  are  now  before  us.  If 
liable  at  all  in  this  action,  it  is  by  virtue  of  the  nineteenth 
section  of  the  act  under  which  the  Auburn  Turnpike  Company 
was  incorporated  (Stats.  1853,  p.  178),  which  remains  to  be 
ccHisidered. 

That  section  provides  as  follows:  Section  19.  The  board  of 
directors  shall  exercise  the  corporate  powers  of  the  company, 
with  such  limitations  and  restrictions,  and  to  the  extent  only, 
that  may  be  prescribed  in  the  by-laws  of  the  company.  It  is 
expressly  understood  that  the  directors  and  officers  have  no 
powers  except  such  as  are  given  by  the  stockholders  in  their 
resolutions  and  by-laws.  The  secretary  of  the  company  shaU 
file  a  copy  of  the  by-laws,  and  all  amendments  thereto^  with 
the  county  recorder  of  each  county  traversed  by  the  road,  for 
public  inspection,  from  which  filing  all  contracts  made  by 
directors  or  any  officers  or  agents  of  the  company  in  behalf  of 
the  company  must  be  entered  into  under  the  powers  and  hj- 
the  authority  conferred  in  such  by-laws;  otherwise,  all  such 
contracts  shall  be  null  and  void  as  against  the  company, 
but  valid  and  binding  as  against  each  and  all  the  directors, 
officers,  or  agents  who  made  such  contract  or  did  not  dissent 
therefrom.  A  majority  of  votes  at  any  legal  meeting  shall  be 
required  for  the  valid  enactment  of  by-laws,  passage  of  resolu- 
tions, and  in  all  proceedings  of  the  company;  provided,  that 
said  board  of  directors  shall  not  be  empowered  in  any  manner 
to  mortgage  or  otherwise  to  hypothecate  the  property  of  the 
company  until  twenty-five  per  cent  of  the  capital  stock  has 
been  paid  in  and  vested  in  the  construction  of  said  road,  nor 
then  unless  by  a  vote  of  two  thirds  in  interest  of  the  stock* 
holders.'' 

At  the  time  the  note  in  suit  was  given,  tne  secretary  of  the 
company,  as  appears  from  the  record,  had  not  filed  any  by* 
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laws  in  the  recorder's  office,  nor  in  fact  had  any  by-laws  been 
adopted  by  the  company.  Such  being  the  fiac^  we  are  of  the 
opinion  that  the  present  case  does  not  fall  within  the  proTisions 
of  the  act  The  personal  liability  there  created  must  be  meaa- 
vrod  by  the  terms  employed,  and  cannot  be  held  to  commence 
sooner  in  point  of  time  than  the  period  there  fixed. 

The  act  in  substance  provides  that  the  corporate  powers  of 
the  company  shall  be  exercised  by  a  board  of  directors,  who 
siiall  have  no  powers  except  such  as  are  conferred  by  the 
stockholders  in  their  resolutions  or  by-laws.  So,  by  virtue  of 
their  office  only,  the  directors  acquire  no  power  whatever. 
Their  office  is  dormant,  or  without  functions,  until  they  have 
been  vested  with  power  by  resolutions  or  by-laws  adopted  by 
the  stockholders.  Until  then  they  have  no  power  ex  officio^ 
and  can  do  no  act  and  make  no  contract  which  will  be  bind* 
ing  upon  the  company,  so  far  at  least  as  the  statute  is  concerned. 
When,  however,  by-laws  havo  been  adopted  and  filed  as  pro- 
vided, they  may  exercise  the  powers  thereby  conferred,  bat 
those  only,  and  in  the  mode  only  which  may  be  therein  pro- 
vided; and  it  is  only  from  the  filing  of  the  by-laws  (so  stated 
in  express  terms)  that  all  contracts  made  by  the  directors  in 
violation  of  the  by-laws,  or  in  excess  of  their  powers  under 
them,  shall  be  null  and  void  as  figainst  the  company,  but 
binding  upon  the  directors  making  the  same  or  not  dissenting 
therefrom.  Thus  the  time  at  which  the  personal  liability  of 
the  directors  shall  commence  is  expressly  fixed,  and  made  to 
depend  entirely  upon  the  event  of  filing  the  by-laws. 

The  legislative  intent  would  seem  to  have  been  to  confine 
the  directors  strictly  within  the  powers  conferred  by  the  by- 
laws, with  a  view  to  the  protection  of  the  stockholders,  under 
penalty  of  incurring  a  personal  liability.  The  legislature 
seems  to  have  supposed  (erroneously,  as  is  shown  by  the  his- 
tory of  this  case)  that  all  companies  formed  under  the  act 
would  proceed  regularly  in  accordance  with  its  provisions,  and 
not  enter  upon  the  construction  of  their  roads  until  they  had 
adopted  a  code  of  laws  defining  and  prescribing  the  powers 
and  duties  of  their  managing  officers,  and  therefore  seems  to 
have  made  no  provision  for  such  a  contingency  as  has  arisen 
in  the  present  case;  for  the  directors  seem  to  have  gone  on 
and  constructed  the  road  of  the  company  without  any  power 
whatever  to  bind  the  company  by  their  contracts,  at  least 
so  far  as  the  provisions  of  the  statute  are  concerned.  This 
anomalous  condition  of  the  law  arises  from  the  use  of  the 
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words  "  from  which  filing."  Strike  those  words  oat»  and  insert 
the  word  ''  and,"  and  doubtless  what  we  presume  to  have  beea 
the  object  of  the  legislature  would  have  been  accomplished. 
But  as  the  statute  now  reads,  whenerer  a  company  enters 
upon  its  work  before  filing  its  by-laws,  this  singular  result  fel- 
lows: Acts  which  are  done  in  excess  of  power  merely  are 
made  to  entail  personal  re8p<Kisibility  upon  the  actors  and 
those  not  dissenting  therefrom;  while  acts  performed  when 
the  actors  are  in  all  respects  without  any  power  whatever  are 
followed  by  no  such  consequence.  Of  the  two  wrongs,  the 
latter  would  seem  to  be  the  greater  in  degree,  and  to  merit  a 
remedy  at  least  equally  as  efficacious  as  is  provided  for  the 
former.  The  anomaly,  however,  is  beyond  the  reach  of  judi* 
cial  correction.  If  the  intent  of  the  legislature  was  as  we 
have  supposed,  it  has  been  so  expressed  as  to  defeat  itself  in 
part,  if  not  in  toiOj  and  yet  afibrd  judicial  construction  no  op- 
portunity to  come  to  the  rescue. 

We  think  the  court  did  not  err  in  holding  that  the  com- 
plaint does  not  state  a  cause  of  action  within  the  statute,  and 
the  judgment  dismissing  it  must  be  affirmed. 

Ordered  accordingly. 


COBFOBATXOH  IB  HOT  BoOlfD  BT  UVAITTBOaiZI^  OOVHUCT  OV  XTB 

DKRT:  Mould  SterUng  and  JefferaomiUh  Turnpike  Road  Co,  t.  Loomeiff  71  Am. 
DeoL  491.  And  bb  to  tbe  liability  of  oorpoiatioiis  for  the  nnaiithoriaed  aeli 
of  itB  agents  generally^  see  note  to  Faarmen*  tie.  Bank  t.  Bwtdia^  etc  BmJ^ 
69Id.S93. 

Fkbsohal  LiAsairr  ov  DnonroBS  on  cmtfade  made  on  behalf  of  a 
penttion:  Note  to  Hodgear,  IT.  B  Screw  Oo,^  63  Am.  Dee.  S49L 

AflBfT  Who  Acts  vob  AsoTmai  without  Avthositt,  and  makee  a 
tmct  in  the  name  of  the  latter,  is  not  personally  boond  unless  the  contrMl 
oontain  apt  words  to  charge  him.  mie  remedy  sgsanst  him  is  for  the  wrong 
done  in  assnming  to  act  without  authority:  Ihmean  t.  NUee,  83  Am.  Dee. 


Aosht  18  FXBSONALLT  LiABUi  ov  OoxmAoni  which  shenr  an  intentien  ta 
bind  him  petaonany:  SimomU  t.  Hoards  34  Am.  De&  41;  IkteU  ▼.  Bumrn^ 
S7  Id.  263;  bat  the  oonlznot  must  oontain  apt  words  to  ehaige  the  agent  aa 
snch:  Ogdm  ▼.  Baymond^  68  Id.  429. 

Whxbb  OmcEBS  OV  CoBPOBATioir,  AcrxNO  as  m  Aoxnrs  and  withont 
anthority,  ezecnte  a  note  in  the  name  of  the  oorporation,  bat  without  binding 
ttema^Tes,  they  are  not  UsUe  personally  in  an  action  founded  atrietly  on 
tksnote:  iT&MoAanf  ▼.  ^oa/A  44  OsL  460;  Farmer^  tUL  Amifc  ▼.  CbOy,  64  Id. 
864;  Bean  ▼.  Pkmeer  Mining  Co,^  66  Id.  466.  So  where  the  note  is  in  terms 
the  note  of  the  principal,  and  not  of  the  assamed  agent,  the  latter  is  not 
liable  on  the  note.  The  remedy  against  him,  if  there  is  one^  is  for  the  wrong 
done  hi  assuming  to  aet  without  anthoBilyt  laarfiry.  Osrfii^  48  I4.60l,ai 
thaprineiiNd 
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ISO  CAUfOUnA,  127.] 

%tiamB  ov  LmniAaioim  Biodis  to  Ruv  at  Tm  ov  Liar  Itbk  or  Ao> 
oomrr  prarod  oo  either  mda  in  oMe  of  redpfool  dwninHe  iqpon  a 
■  nrntmly  open,  md  oorrent  ftoooimtb 

If VTVAL  AooouHTS  ABi  Madb  UP  ov  Mattbbs  ov  Sst-ovt  wfaflTd  there  k 
en  existing  debt  on  the  one  side  whioh  ooostitates  e  eredit  on  the  othen 
or  where  there  is  en  ezprees  or  implied  understanding  thai  mntnal  deb4i 
shall  be  satisfied  or  set  off  pro  imUo  between  the  parties. 

Whkbb  Oni  Isdmbted  to  Ahothkb  or  Aooouht  deliTers  artide  of  pwoml 
property,  for  whioh  he  is  credited  at  a  speoifled  Talnation,  the  anooniit 
between  the  parties  beoomes  a  mntnal,  open,  and  eoircnt  aoooBBt»  oo» 
listing  of  reeiproosl  demands  between  them. 

SntDcnro  ov  Balahci  on  Aooomm  Ckunrxsn  8ct-ovf  mo  Patmbr;  and 
from  that  time  the  statate  of  limitations  b^gms  to  ma. 

UiniL  Balahob  Stbttck  Mutual  Aooourt  d  Qpsv  aitd  Cusbbbt. 

Patmkrt  Madb  on  Aooount,  and  Ibtinbxd  as  PATMKinv  and  not  aa  a  m^ 
off  pro  iaitto,  does  not  make  an  aoooont  mntaal. 

MoHBT  CsBDETiD  ON  AooouNT  B¥  Hdc  Who  Bbohw  It  Will  be  OQodd- 
ered  intended  as  a  payment^  unless  it  is  shown  to  haTo  been  dalhrered  aa 
a  loan;  bnt  it  is  otherwise  as  it  respeots  personal  pioperty,  though  dalir- 
ered  at  a  fixed  ralnatioo. 

AonoN  apon  an  acooont    The  opinion  states  the  fieMrtik 
H.  P.  Irving  and  P.  W.  8.  BayU^  for  the  appeUants. 
O.  HarUon^  for  the  respondents. 

By  Court,  Cubbky,  C.  J.  This  action  was  brought  to  re- 
cover $929»  the  balance  due  firom  the  defendants  to  the  plain* 
tiffs  upon  an  account  for  work  performed  and  materials 
furnished  in  and  about  such  work*  The  defendant  Bassig- 
nano  answered,  pleading  a  discharge  firom  his  debts  by  the 
decree  of  a  court  of  competent  jurisdiction.  The  defendant 
Larco,  by  his  answer,  traversed  the  material  allegations  of 
the  complaint,  and  as  an  affirmative  defense  pleaded  the 
statute  of  limitations.  The  cause  was  tried  by  the  court  with- 
out a  jury,  and  judgment  was  found  for  the  defendant  Bas 
dgnano  on  his  plea  of  discharge  from  his  debts  as  an  insolvei^ 
debtor,  and  judgment  was  rendered  against  the  defendant 
Larco  for  the  sum  above  named  and  the  costs  of  the  action. 
From  this  judgment  and  an  order  afterward  made  denying 
the  defendant  Larco's  application  for  a  new  trial  he  has  ap* 
pealed. 

The  plaintiffs'  account,  which  consisted  of  over  three  hun« 
dred  and  fifty  items,  extending  finom  early  in  October,  1868,  to 
and  including  the  24th  of  October,  1860,  was  fat  work  per- 
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formed  and  materials  furnished  by  them  as  blacksmiths  and 
machinists.  The  whole  account  amounted  to  the  sum  of 
$1,645.25.  The  same  account  exhibits  five  credits  by  cash 
and  one  by  a  horse-power,  the  value  of  which  is  carried  out  at 
$160.  The  credits  in  the  aggregate  amount  to  $716.75.  The 
evidence  in  the  case  was  that  the  items  of  the  account  were  de- 
livered and  the  services  rendered  at  the  times  specified  in  the 
account  by  the  plaintiffs  for  the  defendants;  also  that  the  ao« 
eotint  was  true  and  correct  as  rendered,  showing  a  balance  d 
$929  due  the  plaintiffs  from  the  defendants  ibr  labor  and 
service  and  materials  furnished  between  the  12Ui  of  October, 
1858,  and  the  24th  of  October,  1860,  inclusive. 

The  action  was  commenced  on  the  23d  of  October,  1862. 
The  last  item  of  the  account  is  under  date  of  October  24, 
1860.  This  is  the  only  item  falling  within  two  years  befbfe 
the  commencement  of  the  action.  The  credits  by  cash  bear 
dates  at  different  times  while  the  account  was  running,  and 
the  credit  by  one  horse-power,  valued  at  $150,  is  entered  at  the 
foot  of  the  account,  and  is  dated  October,  1859. 

The  court  decided  that  there  was  a  mutual,  open,  and  cur- 
rent account  existing  between  the  parties,  and  that  as  the  last 
item  of  the  plaintiffs'  account  accrued  within  two  years  before 
the  commencement  of  the  suit,  the  plaintiffs'  cause  of  action 
accrued  at  that  time,  and  that  as  a  consequence  they  were  en« 
titled  to  judgment  for  the  amount  due  as  exhibited  by  the  ac- 
count rendered.  The  correctness  of  this  decision  is  controverted 
by  the  appellants. 

StahUe  of  limitationi  on  ctecounU.  —  The  eighteenth  section  of 
the  ^*  act  defining  the  time  for  commencing  civil  actions  "  (Stats. 
1850,  p.  345)  reads  as  follows:  *^  In  an  action  brought  to  recover 
a  balance  due  upon  a  mutual,  open,  and  current  account,  where 
there  have  been  reciprocal  demands  between  the  parties,  the 
cause  of  action  shall  be  deemed  to  have  accrued  from  the  time 
of  the  last  item  proved  in  the  account  on  either  side." 

To  bring  the  case  within  the  saving  of  the  statute,  it  must 
appear, — 1.  That  the  account  between  the  parties  consisted  of 
reciprocal  demands;  2.  That  the  same  was  open,  as  contradis- 
tinguished from  an  account  stated;  and  3.  That  it  consisted  of 
different  items  of  different  dates,  or  in  other  words,  that  it  was 
a  current  account  Mutual  accounts  are  made  up  of  matters 
of  set-off.  There  must  be  a  mutual  credit,  founded  on  a  sub- 
sisting debt  on  the  other  side,  or  an  express  or  an  implied 
agreement  for  a  set-off  of  mutual  debts.    A  natural  equity 
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•riBes  when  there  are  mntoal  credits  between  the  partieB,  or 
where  there  is  an  existing  debt  on  one  side  which  constitates 
a  credit  on  the  other,  or  where  there  is  an  express  or  implied 
understanding  that  mntaal  debts  shall  be  a  satisfaction  or  set- 
off pro  tanto  between  the  parties:  Angell  on  Limitations,  o.  14, 
sec.  7.  Was  there  a  subsisting  debt  against  the  defendants 
when  they  delivered  to  the  plaintiffs  the  chattel  called  a 
horse-power,  which  the  latter  received  at  a  specified  yaluoi 
crediting  the  defendants  for  it?  Of  this  no  question  is  made 
or  doubt  suggested.  Then,  upon  the  delivery  of  the  horse- 
power to  the  plaintiffs,  the  same  became  a  matter  of  account 
In  favor  of  the  defendants  against  the  plaintiffs,  and  until  the 
account  between  the  parties  might  be  stated,  and  the  balance 
itruck,  it  stood  as  a  setoff  pro  tanto  to  the  demand  of  the 
plaintiffs:  Oaaa  v.  Stinaonf  3  Sum.  114,  115.  Where  there  are 
demands  on^each  side,  the  striking  of  a  balance  converts  the 
set-off  into  payment:  Ashby  v.  James j  11  Meee.  &  W.  542;  and 
from  the  time  the  balance  is  ascertained  by  the  parties,  and  is 
admitted  to  be  due  from  the  one  to  the  other,  the  account  is 
at  an  end,  and  the  ascertained  balance  is  immediately  sub- 
jected to  the  operation  of  the  statute  as  an  original  and  sepa- 
rate demand:  AngeU  on  Limitations,  c.  14,  sec.  8.  The  account 
between  the  parties  had  not  been  stated  at  the  time  this  action 
was  brought.  It  was  then  open  and  current.  It  was  also 
mutual,  because  each  party  had  a  demand  against  the  other 
which  remained  subsisting  and  unliquidated. 

Proof  of  mutual  account.  —  The  appellants'  counsel  raise  the 
point  that  it  does  not  appear  that  defendants  had  an  account 
against  the  plaintiffs.  The  testimony  of  the  absent  witness, 
agreed  upon  and  admitted  by  stipulation,  was  to  the  effect 
that ''  the  account  is  true  and  correct  as  rendered,  showing  a 
balance  of  $929  due  the  plaintiffs  from  the  defendants  for 
labor  and  services  and  materials  rendered  between  the  12th  of 
October,  1858,  and  the  24th  of  October,  1860,  mclusive."  This 
account  exhibited  the  several  credits  given  the  defendants  by 
the  plaintiffs,  as  already  mentioned.  These  credits  -entered 
into  the  account  by  which  the  plaintiffs'  demand  was  reduced 
over  seven  hundred  dollars*  The  credit  for  the  horse-power 
was  recognised  as  correct,  because  by  rejecting  it,  the  balance 
due  the  plaintiffs  would  have  been  $1,079  instead  of  $929.  In 
oar  judgment,  the  objection  suggested  is  overcome  by  the 
stipulated  testimony. 

The  case  of  Weatherwaxy.  CanmneB  efs.  Co.,  17  CaL  846»  is 


Apnly  186&]  NoBTON  «.  Laboo.  73 


relied  on  by  the  appellant  as  sostaiDing  his  defenae.  That 
was  an  action  on  an  open  account.  The  defendants  inter- 
posed the  statute  of  limitations,  to  avoid  which  the  plainti£b 
Boaght  to  show  that  the  transactioDS  between  the  parties  oonr 
stitnted  a  mutnal,  open,  and  current  account^  consisting  of 
reciprocal  demands  between  them.  The  evidence  in  the  case 
was  that  the  defendant  delivered  to  the  plaintiffs  a  lump  of 
gold  amalgam,  to  be  by  them  sent  to  the  mint,  and  after  the 
return  of  the  proceeds,  the  defendant  was  to  be  credited  there- 
with. The  proceeds,  the  court  say,  were  paid  to  the  plaintiffs, 
and  credited  on  the  account.  The  question  was,  whether  the 
payment  of  the  proceeds — that  is,  the  money  which  was  ob- 
tained from  the  mint — constituted  in  part  a  mutual,  open, 
and  current  account  between  the  parties,  and  the  court  held 
that  it  did  not,  because  the  account  lacked  the  quality  of 
reciprocity.  The  account  was  entirely  upon  one  side.  The 
proceeds  of  the  amalgam  was  money,  and  when  applied,  it 
operated  as  a  payment  on  account 

Payment  on  account . — It  must  be  admitted  that  a  payment, 
whether  it  be  of  money  or  of  any  article  of  personal  property 
of  a  stipulated  value,  made  on  account,  would  not  make  the 
account  a  mutual  account  consisting  of  reciprocal  demands; 
but  where  money  is  delivered  by  one  of  the  parties  to  the 
other,  and  credited  on  account  by  him  who  received  it,  it  mast 
<Htiinarily  be  treated  as  intended  as  a  payment,  but  not  so,  we 
apprehend,  as  to  personal  property,  even  though  a  value  be 
affixed  thereto  by  the  party  making  the  entry  as  a  credit  on 
account.  In  the  course  of  mutual  dealings  between  parties, 
the  balance  due  may  sometimes  be  on  the  one  side,  and  some- 
times on  the  other,  and  in  the  ascertainment  of  the  state  of 
the  account,  each  may  use  his  own  demand  as  set-off  against 
that  of  the  other  until  the  less  is  exhausted  by  the  greater. 
If  the  plaintiffs  had  brought  their  action  for  the  entire  amount 
of  their  account  against  the  defendants,  the  latter  might, 
under  a  proper  answer,  have  set  off  the  horse-power  against 
the  plaintiffs'  demand  at  its  value,  not  as  a  payment  in  the 
technical  sense  of  the  word,  but  as  a  counterclaim.  Mutual 
accounts,  as  we  have  already  said,  are  made  up  of  matters  of 
set-off  where  each  party  has  a  demand  or  right  of  action 
againat.  the  other.  As  soon  as  the  defendants  had  sold  and 
delivered  the  horse-power  to  the  plaintiffs,  they  had  a  demand 
against  the  plaintiffs  therefor  as  for  personal  property  sold  ac'A 
delivered 
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In  its  essential  features,  the  case  under  consideratioii  re- 
sembles that  of  Penniman  v.  Rotchf  8  Met.  216.  In  the  case 
referred  to,  the  action  was  assumpsit  for  provisions  sold  and 
delivered.  The  defendant  did  not  plead  any  set-off,  but  relied 
on  the  six  years'  statute  of  limitations  as  a  bar  to  all  the  items 
of  the  plaintiff's  account  previous  to  a  certain  day.  Some  of 
the  items  of  the  plaintiff's  demand,  as  the  same  appeared  by 
the  account  rendered,  were  barred  by  the  statute.  To  over> 
come  and  avoid  the  effect  of  the  defendant's  plea,  the  plaintiff 
relied  upon  two  items  entered  in  his  account  as  credits  to  the 
defendant,  both  of  which  were  of  dates  more  than  six  years 
before  the  action  was  commenced.  One  of  these  items  was  a 
credit  for  cash,  specifying  the  sum;  the  other  was  for  a  calf^ 
with  its  value  carried  out.  It  was  in  evidence  that  the  plain- 
tiff had  the  calf  of  the  defendant.  One  question  considered 
was,  whether  the  case  disclosed  a  mutual  and  open  account 
between  the  parties  within  the  purview  of  the  statute,  which 
was  in  these  words:  '^  In  all  actions  of  debt  or  cusumpsU  brought 
to  recover  the  balance  due  upon  a  mutual  and  open  account 
current,  the  cause  of  action  shall  be  deemed  to  have  accrued 
at  the  time  of  the  last  item  proved  in  such  account"  The 
court,  by  Mr.  Chief  Justice  Shaw,  held  that  the  calf  was  an 
article  of  merchandise  delivered  by  the  defendant  to  the  plain- 
tiff in  the  ordinary  course  of  business,  either  at  the  agreed 
price,  or  upon  an  implied  promise  of  the  plaintiff  to  allow  its 
value  in  account,  and  that  the  evidence  established  that  there 
was  an  open  and  mutual  account  between  the  parties,  and  that 
no  part  of  the  plaintiff's  demand  was  barred  by  the  statute  of 
limitations.  The  learned  chief  justice  noticed  the  fietct  that 
the  item  constituting  the  account  on  the  side  of  the  defendant 
was  received  by  the  plaintiff  more  than  six  years  before  the 
action  was  brought,  but  referring  to  the  statute,  he  said:  ''By 
it  the  whole  of  an  open  and  mutual  account  is  taken  out  of 
the  operation  of  the  statute  if  any  transaction  on  either  side 
can  be  proved  to  have  been  had  within  six  years  next  before 
the  action  brought." 

The  last  item  in  the  plaintiffs'  account  in  the  case  before  us 
accrued  within  two  years  before  this  suit  was  brought.  The 
addition  of  this  item  to  the  plaintiffs'  side  of  the  account  in- 
creased the  balance  in  their  flavor,  constituting  it  a  new  balance, 
for  the  recovery  of  which  the  action  was  brought  in  due  time. 

Judgment  affirmed. 


April,  1866.]  Nobtok  «.  Labco.  76 

SAHDSBSONy  J.,  delivered  a  ooncturiing  opiiiioii,  in  wUoh 
Sawteb,  J.,  concmred. 

MiTTUAit  AuwjBn^  Whit  Au^  aud  Avfuoatioh  ov  Srinm  of  Ijio- 
XAXHHm  THEBMro,  — The  stetate  of  limitetMww  of  21  Jae.  L,  o.  It,  tee.  S^ 
pfovidod:  "Thoi  all  actions  of  trespaM  ^iMtiv  cfawmm  /rwgU,  all  aotunu  of 
tewpaai  dotmna^  aetkm  a«r  trov«r»  and  replavm  for  tdking  away  of  goodi 
and  cattle,  all  actiooa  of  aooonnt  and  upon  tfaa  oaae,  other  tlian  raoh  ao» 
eonnta  aa  oonoem  the  trade  of  merchaadiee  between  merehant  and  merehaat^ 
tteir  laefeors  or  aennaiti^  eto.»  ebaU  be  oommeneed  and  aned  within  the  tune 
and  IbnitatkBi  hereinafter  ezpreteedy  and  not  after.  **    The  time  limited  as  to 
aetioos  upon  the  case  (except  for  slander)  and  "  acticna  for  aooonnt,"  ete.,  was 
" within  aiz  years  neact  after  the  caasaof  actions  or  soit,  and  not  after": 
Angeil  on  Limitatinnsy  6th  ed.,  App.  IV.    The  qneetion  as  to  what  aoooonts 
are  within  the  ezoeptlon  in  this  seetiony  and  as  to  the  opention  of  the  seo> 
tioQ  upon  aeooonts  not  ezoepted,  haa  given  rise  to  much  perplexing  conflict 
In  the  decisions.    In  later  statotes  in  the  United  States,  where  the  langoage 
ef  the  otiginal  statnte  of  James  on  this  point  haa  not  been  literally  or  sab> 
itantiilly  retained,  the  ground  of  this  conflict  has  been  mnoh  narrowed  Iqr 
explieit  prorinona.    The  atatnte  considered  in  the  principal  case  is  snbstan« 
tially  the  same  as  that  which  now  prevails  In  most  of  the  states,  and  as  wHl 
be  seen  from  ita  tflnn%  it  seems  to  leava  little  room  for  dispute  on  this  sub- 
ject, and  yet  aU  uncertainty  has  not  disiqppeared.    In  the  present  note  we 
propose  to  giro  a  brief  snmmaiy  of  the  coarse  of  decision  upon  disputed  points 
nJatrng  to  the  subject  of  nmtul  accounts  under  the  statnte  of  James,  as  wiQ 
as  under  later  statntss. 

IfjoKSBAim'  Aooowia  vmsB  Statotb  ov  Jmia  .ahd  Similab  8cai^ 
ma.  — Tlie  excepted  accounts  in  the  section  abore  quoted  are  "such  so* 
eounts  aa  concern  the  trade  of  merchandise  between  merehant  and  merchant^ 
their  factos  or  serranta."  There  has  been  much  controversy  as  to  what  ac- 
eonnte  and  what  actions  thereon  are  within  this  eocception,  snd  as  to  what,  if 
any,  limitation  is  to  be  spplied  to  them. 

1.  OtUif  Aecomtit  '^ftefcceat MenkaaU ami  Merehami^amd amoa'nuig  **  Tradeqf 
Merekamdim"  are  Excepted.  Upon  this  point  there  would  seem  to  be  no  room 
for  eoutwiversy,  and  yet,  in  the  bee  of  the  explicit  langnage  of  the  statute,  the 
exception  has  been  held  by  eminent  jurists  to  extend  by  a  sort  of  equitable 
eonstmctian  "to  mutual  unsettled  accounts"  not  conoeming  "the  trade  of 
merchandise,"  and  not  "between  merchant  and  merchant ":  Cfranch  v.  Kine- 
man,  Feake,  121,  per  Lord  Kenyon;  Atwaier  v.  Fowler^  1  Bdw.  Oh.  426; 
Ae&f  V.  BeOee,  12 K.  J.  L.  339;  Marrie  v.  Rooi,  65  Qa.  686;  Foeierr,  Uodg^ 
mm,  9  Ves.  160^  where  Lord  Eldon  expresses  a  characteristic  "  doubt "  on  this 
pointb  But  the  prevailing  doctrine  is  the  other  way,  the  majority  of  the 
eseee  holding  that  to  be  within  the  exception  in  the  atatnte  of  James  and 
kmdred  statute^  an  account  must  "concern  the  trade  of  merchandise,"  and 
be  "between merehant  and  merehant":  F^urkigkm^,  Lee,  1  Mod.  270;  Spring 
V.  Ora^e  Ba^re,  6  Pbt  161;  Toiandy.  Spragm,  12  Id.  300;  MeOmUoA  v.  Jitdd, 
m  Ala.  708,  709;  Sproffle  v.  AUen^  80  Md.  836;  Farmer^  de.  Bmk  v.  Plath 
ier^  Btmk,  10  GiU  ft  J.  422;  Ltmedak  v.  Bratkear,  3  T.  B.  Hon.  833;  SmUk 
V.  AwMM,  10  &  Hon.  112;  Hcmooekr.  Oook,  18  Pick.  80;  ShcmnVe  AdnCr  v. 
jaURCfV  AdnCr,  1  How.  (Ifiss.)  180;  Fia  v.  Fkk,  6  Id.  328,  846,  848;  Blak 
V.  DrM^OV.  H.  Mb  912;  Bamekamderr,  Hamtmmd^  2  Johns.  900;  Oram ▼. 
Mhwe,  79  V.  T*  6^  fM"  bri,  J.|  Jfonctofar  ▼.  MMtweom^  8  B.  L  9f7f 
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Ikloaek  y.  Tumor,  6  Rich.  117;  LwmU  t.  ChKKh,  12  Tex.  06;  Coatter  v. 
Coalter,  1  Rob.  (Va.)  79.  In  Farrington  v.  Lee,  1  Mod.  270,  it  wu  said  by 
Atkyns,  J.,  that  the  exception  was  framed  "ont  of  regard  to  the  persona  of 
merchants  because  they  are  so  often  out  of  the  realm  and  cannot  always 
proeecute  their  actions  in  dne  time  ";  and  it  was  there  held  that  shopkeepers* 
accounts  were  not  within  the  exception.  Both  parties  moat  be  merchants  at 
the  time  the  cause  of  action  accrues:  Foxv,  FUk,  6  How.  (Miss.)  328,  346^ 
848;  Angell  on  limitations,  6th  ed.,  sec.  165.  Where  one  of  the  parties  had 
ceased  to  be  a  merchant  before  the  last  item,  and  the  residue  of  the  acooont 
was  twenty  years  old,  it  was  decided  that  the  presumption  of  payment  aris- 
ing from  lapse  of  time  was  not  rebutted,  because^  among  other  grounds,  the 
last  item  was  not  between  "  merchant  and  merchant ":  ffcmeoek  v.  Cooft^  18 
Pick.  30.  And  the  account  must  be  between  the  parties  in  their  character  as 
merchants  to  be  within  the  exception.  Hence  a  charter-party  between  mer- 
chants, one  of  whom  is  a  ship-owner,  if  admitted  to  constitute  an  ''account^** 
is  not  excepted:  Spring  v.  Gray's  Ex*r»,  6  Pet.  151.  So  an  aocount  between 
merchants  for  work  and  labor  is  not  saved:  Sloeumb*$  Adm'r  v.  ffobnet'B 
Adm*r,  1  How.  (MIbs.)  139.  So  a  mutual  account  between  partners  as  part- 
ners is  not  within  the  exception,  even  though  both  are  merchants,  much  more 
when  they  are  not,  because  in  their  dealings  with  each  other  they  do  not  deal 
as  merchants  concerning  the  trade  of  merchandise:  Bridges  v.  Jliitckell,  Bonb. 
217;  Bradford  v.  Spyker'a  AdnCr,  32  Ala.  134;  PaUerstm  v.  Brown^  6  T.  B. 
Mon.  10;  Manchsater  v.  Maihewson,  3  R.  I.  237;  LeaM  v.  Ootxh,  12  Tex.  95; 
Coalter  v.  Coalter,  1  Rob.  (Va.)  79;  Angell  on  Limitations,  6th  ed.,  sec.  164. 
The  mutual  dealing  must  directiy  concern  the  trade  of  merchandise  or  it  will 
not  be  saved  by  the  exception:  Ramehander  v.  Hammond,  2  Johns.  200.  An 
account  consisting  of  bills  and  notes  traced  up  to  merohandise  will  not  do: 
Id.;  Toland  v.  Sprague,  12  Pet.  300.  But  in  Boss  v.  Ban,  8  Pick.  187,  193, 
it  is  held  that  the  exception  is  not  limited  to  accounts  for  goods  bought  and 
sold  between  the  parties,  but  extends  to  "all  demands  for  money  growing 
out  of  the  trade  of  merchandise  between  merchant  and  merchant  which  are 
tiie  subject  of  account,"  such  as  drafts  to  pay  for  goods  purchased  of  other 
parties,  drawn  by  the  defendant  on  the  plaintil^  and  paid  by  the  latter.  An 
account  which  concerns  the  trade  of  merchandise  only  on  one  side  will  not 
do:  McCuOock  v.  Judd,  20  Ala.  703,  709.  The  question  as  to  whether  or  not 
the  account  is  "between  merchant  and  merchant,"  tfnd  "concerns  the  trade 
of  merchandise,"  is  properlv  a  question  for  the  jury:  Ban  v.  Ban,  8  Pick. 
193. 

2.  Mtui  he  Mutual,  Open,  and  Currtni  Account —  It  is  well  settled  that  an 
account,  to  be  within  the  exception  of  merchants'  acoounts  in  the  statute  ol 
James,  must  be  mutual,  or  in  other  words,  must  consist  of  "reciprocal  de- 
mands," and  must  be  open  and  current:  Angell  on  I  limitations,  6th  ed.,  sea 
160;  Wood  on  Limitations,  sea  229;  Gotn  v.  Harris,  BnlL  K.  P.  150;  Cottam 
V.  Partridge,  4  Man.  ft  G.  271;  ToUmd  v.  Sprague,  12  Pet.  300;  MeOulioeh  v. 
Judd,  20  Ala.  709;  Daois  v.  Tieman,  2  How.  (Misa)  786;  Fox  v.  FiA,  6  Id. 
328;  Gulick  v.  Turnpike  Co,,  14  N.  J.  L.  547;  Coster  v.  Murray,  6  Johns.  Ch. 
624;  S.  C,  20  Johns.  576;  Guidiard  v.  Supervdle,  11  Tex.  524;  Judd  v. 
Sampson,  13  Id.  19.  So  held  also  as  to  the  exception  in  the  Indiana  statute 
of  1838  of  "running  accounts  between  merchants":  Braehenridge  v.  BaUnU, 
1  Ind.  333.  There  must  be  mutual  dealings  and  mutual  credits  to  bring  a 
case  within  the  exception  of  merchants'  accounts:  Dasris  v.  Tieman,  2  How. 
(Miss.)  788;  or  in  other  words,  thers  must  be  "a  mutual  or  alternate  course 
ol  dealing,  consistiiig  of  delnts  end  erediU":  Fom  v.  Fkk  6  Id.  846,  86&    As 
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Mooimt  the  itemi  of  wUflib  ve  ill  on  one  ddo  im  nol  wHIiia  the  rale:  Id. 

8eof  an  acoonmt  ooDiittmg  on  one  tide  of  items  of  goods  aold,  end  on  the  oih« 

el  ft  mngjba  cesh  credit:  MeCmUoekw.  Judd,  20  Ala.  703»  709.    Where  goode  m 

iriueh  the  parties  haTe  a  joiot  luterest  are  shipped  hy  the  plaintiff  to  the  de* 

fendaat  to  he  sold  and  to  divi<le  the  prucetnU,  the  defendant  agreeing  not  to 

durge  oommissions^  a  ehaige  uf  uommissioDii  aud  expenses  will  not  make  the 

aoooont  for  the  goods  a  mntoal  acvouut  **  hetween  merchant  and  merchant," 

ete.:  Cotter  v.  Murray,  6  Johns.  Ch.  522;  8.  (\,  20  Johns.  576.    In  CoUam  ▼, 

Rwrtidge^  4  Han.  ft  O.  271,  it  is  held  that  to  make  an  aocoont  mntnal  and 

within  the  exception  there  nmtt  he  an  express  or  implied  sgreement  that  the 

items  on  one  side  shall  hein  payment  of  those  on  the  other,  and  that  open 

aoeoonte  for  mntnal  sales  will  not  alone  snffioe.    A  smgle  trsnsaotion,  boir- 

erer  large,  will  not  make  a  case  of  a  mntnal,  open,  and  onrrent  aooonnt  within 

the  exception  of  merchants'  accoonts:   MaraeiUea  v.  Kmkm*a  Ba^ra^  17  Fa. 

St.  238;   Daub  ▼.  Tienan,  2  How.  (Miss.)  786;   Qukhard  t.  Superveile,  11 

Tex.  522;  as  where  there  is  a  single  sale  of  goods  on  one  side,  and  a  single 

payment  on  the  other,  eren  though  the  payment  is  in  goods:  Ckdekard  ▼.  Swp- 

tirveUej  sttpra.    The  aoconnt  mnst  also  he  nnliqnidated  or  nnstated  on  hoth 

aides  to  be  within  the  exception;  and  if  it  is  stated  on  one  side  before  the 

ether  side  begins  the  account  is  not  sared:  Pox  v.  FUk,  6  How.  (Miss.)  826, 

3i6,  348b     And  generally  that  "stated "  or  liquidated  accounts  are  not  within 

the  exception,  see  post. 

3.  Whether  Exception  LhnUed  to  Aetkmt  qf  AceomU^  and  Com  /or  mot  Ae* 
tomUing.  — The  language  of  section  3  of  the  statute  of  James,  aho^e  quoted, 
certainly  indicates  that  the  exception  referred  to  was  intended  to  apply 
only  to  actions  of  account  and  case  for  not  accounting,  and  it  has  been 
held  in  sereral  cases  in  England  to  be  so  limited:  Farrinffton  v.  Lee,  1  Mod. 
268,  270;  InQUa  ▼.  ffaigh,  8  Mees.  ft  W.  769;  DuUer  ▼.  Davison,  2  BarK  Ch. 
48S;  485,  per  Chancellor  Walworth.  In  Cottam  ▼.  Partridge,  4  Man.  ft  G. 
883,  284,  it  is  held  by  Tindal,  C.  J.,  referring  to  fnglia  v.  ffaigh,  aupra,  that, 
without  going  so  far  as  that  case,  it  \a  certamly  true  that  the  exception  does 
not  apply  where  an  action  of  account  could  not  be  maintained.  In  this 
country  it  is  generally  held,  in  effect,  that  an  account  of  the  required  char- 
acter is  protected  by  the  exception,  without  regard  to  the  form  of  action: 
McademUe  ▼.  WiUon,  5  Cranch,  15,  18;  Union  Bank  ▼.  Knapp,  3  Pick.  112; 
&  a,  15  Am.  Dec.  181;  BkAr  ▼.  Drew,  6  K.  H.  237. 

4.  Whether  MerchaMa*  Accounts  must  he  in  Writing  to  be  Excepted,  —  In 
MiOs  T.  Fotdces,  5  Bing.  N.  C.  455,  S.  C,  7  Scott,  444,  it  is  held  that  sinoe 
the  statute  of  9  Geo.  IV.,  c  14,  merchants'  accounts  must  be  in  writing  to 
be  within  the  exception  in  the  statute  of  James.  A?  to  the  necessity  of  mn- 
tnal accounts  being  in  writing  generally  under  limitation  acts,  see  posL 

5.  Whether  Merchants'  Accounts  Barred  by  Any  Length  qf  Time  wider 
Statitte  t/  James,  — The  effact  of  the  exception  of  merchants'  acccmnts  in  the 
statnte  of  James  upon  those  accounts  which  are  within  it  has  been,  and 
stiU  ia  where  the  statute  remains  the  same,  a  subject  of  grave  conflict.  Does 
tiie  exception  save  such  acoonnts  from  the  operation  of  the  statute  entiielyf 
or  does  it  merely  postpone  the  running  of  the  statnte  on  all  the  items  until 
tibe  last  item,  or  in  other  words,  until  the  account  ia  dosed  by  a  cessation  of 
^^^itig  r  Both  the  Tg"gli«h  and  American  cases  are  very  much  divided  on 
tiiia  point:  Wood  on  limitations,  sec.  279;  Angell  on  Limitations,  6th  ed., 
sees.  154et  seq.  In  England,  it  was  held,  in  1763,  in  MarUn  v.  Heathcote,  9 
Uen,  160,  that  the  effect  of  the  exception  was  simply  to  save  an  aooonnt 
viUiin  it  until  the  statutory  period  had  run  against  the  last  item,  and  that 
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■Iter  six  yean'  nnitimi  of  dMlmg  aach  an  ftooonnt  was  barred.  Tlie  aaiiM 
doctrina  was  laid  down  by  Sir  McGrant»  master  of  the  rolls,  in  Barber  ▼. 
Barber,  18  Yes.  288.  In  Fotier  v.  Hodgmm,  19  Id.  180,  the  oonrt  declared 
the  point  to  be  donbtfnl  npon  the  anthoritiea.  Bat  it  was  held,  on  the  oon- 
trary,  in  Rcbinaon  ▼.  Alexamder,  8  Bligh,  N.  £L,  373,  375,  by  the  house  of 
lords,  disapproying  Barber  t.  Barber,  mpra,  that  the  effect  of  the  exception 
was  to  save  the  excepted  aooonnts  entirely,  and  that  no  lapee  of  time  would 
bar  a  mutual,  open,  and  corrent  aoooont  "between  merchant  and  merchant^'* 
even  though  there  has  been  actual  cessation  of  dealing.  And  this  mny  now 
be  taken  as  the  established  doctrine  in  England:  /ii^fit  ▼.  HaSgh,  8  Mees.  &  W. 
781;  Cfreen  ▼.  Dubrom,  79  N.  T.  6,  jMrEari,  J.;  Angell on  limitations^  6th ed., 
sec  155.  Of  coarse  this  doctrine  does  not  do  away  with  the  presomptioa  ol 
payment  from  lapee  of  time.  In  America  the  anihorities  are  eqoally  con- 
flicting. In  a  namber  of  cases  it  is  held,  in  accordance  with  the  doctrine 
of  Barber  ▼.  Barber  and  Martin  t.  ffeatkoote,  tmpra,  that  the  exceptioa  in 
siatates  like  that  of  James  simply  postpones  the  bar  of  the  statnte  nntQ 
the  statutory  period  has  ran  on  the  last  item  within  such  exception,  and 
that  an  account  is  not  saved  thereby  where  there  has  been  a  cessatiaii  of 
dealing  for  six  years:  Didier  v.  Daeiitm,  2  Barb.  Ch.  477;  Green  ▼.  Diebraw,  79 
N.Y.6;  OuUckr.  Turnpike  Co.,  WS.  J.  L,U7i  LeaM  y.  OooA,  12 Tex.  97. 
In  Ouikk  V.  TumpHoe  Co,,  stipra,  it  is  said  that  there  must  be  items  on  both 
sides  within  six  years  to  bring  an  aocoant  within  the  exceptian.  Bat  the 
weight  of  authority,  as  in  Rngland,  ii  in  favor  of  the  doctrine  that  snoh  an 
exception  saves  the  excepted  aooonnts  from  the  operation  of  the  statnte  en- 
tirely where  there  has  been  no  adjustment  or  statement  of  the  mntoal  de- 
mands, even  though  there  may  be  no  item  on  either  aide  within  the  statotoiy 
time:  MandewiUev,  fTitem, 5 Oranch,  15,  18;  Braekeiibridifer.  BaUmll,  1  Ind. 
833;  Lanedale  v.  Braehear,  3  T.  B.  Men.  330;  DpoU  v.  Lekker,  6  J.  J. 
Marsh.  545;  IfcLeOon  v. €Viq/%oa,  6 Me. 307;  Aiss  v.  Bof^  6 Pick.  382;  &a, 
8Id.  187;  StUee  v.  DohoUkw,  2 DalL  264;  Abboar.KeUh,  II  Vt.  630;  Moon 
V.  Mamo,  4  Band.  488.  But  where  such  an  account  has  been  dbeed  bj 
cessation  of  dealing  for  twenty  years,  it  is  presumed  to  be  paid  without  re- 
gwd  to  the  statnte:  ffaneoek  v.  Cook,  18  Pick.  30. 

mioee  cases  which  hold  that  the  exception  prevents  the  operatian  of  the 
statnte  upon  a  nmtnal  unsettled  aoconnt  between  merchants^  etc,  even 
though  the  statutory  time  has  run  since  the  last  item,  are  certainly  in  aoootd 
with  the  nataral  constmction  of  the  language  of  the  statute  21  Jac  L,  o.  11^ 
sec  3^  above  quoted.  The  grammatical  and  logical  meaning  of  the  exoeptien 
is  that  the  excepted  accounts  or  actions  are  saved  out  of  the  statute  entirely. 
And  further,  the  other  construction,  as  has  often  been  pointed  out^  puts  msr- 
chante'  accounts  on  the  same  footing  as  other  mutual  acoouats. 

MuTCAii  Aooovins  ih  Oknkeau  —Since,  as  we  have  seen,  mntnal,  opei^ 
and  current  accounts,  not  '*  between  merchant  and  merehant^"  and  not  *'  eon- 
ceming  the  trade  of  merchandise,  "are^  aocordingto  the  weight  of  authority,  as 
well  as  the  better  reasoning,  not  embraced  within  the  exception  in  the  statute 
of  James  at  all,  it  is  important  to  ascertain  how  the  statute  does  operate  upon 
them,  and  also  what  aooonnts  are  of  that  dass.  It  is  all  the  more  important 
where,  as  is  the  rule  in  most  of  the  states  of  the  Union,  the  statute  makes  ne 
mention  of  merchants'  accounts,  but  puts  all  mntual  unsettled  aeoooats  v:gem 
the  same  footing. 

1.  HowMMtmal  Aeeonnie,  noibekoeen  Merekimts,aroAffeelodb^  ike  Sfainit.'^ 
Under  the  statute  of  Jamsi^  it  was  eariy  laid  down  that  mutual,  open,  ourrsnt 
aooonnts,  generally,  were  never  to  be  deemed  barred  until  the  statntor? 
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period  had  mn  agBimt  the  ktt  itoBiB^Mid  that  the  stetnli  lea  oalj  from  the 
lasfc  Hem;  and  when  any  item  of  watStk  an  aooovnt  waa  withhi  the  atatntoty 
time,  it  waa  held  to  draw  after  it  all  itema  beyond  that  timo^  ao  aa  to  aave 
the  entire  aoeoimt.  This,  aa  we  have  aoen,  waa  in  aome  oaaaa  regarded  aa 
the  mle  u9  to  merchanta'  aoconntB  under  the  exception;  and  the  aame  role 
waa  iq[ypUed  to  mntoal  aooolmta  generally,  becanae  they  were  to  be  deemed 
wiihont  the  exception,  or  at  leaat  withoat  the  eqnity  of  it.  Lord  Kenyan,  in 
Onmch  V.  J3hbium,  Peake  Ad.  Om.  164^  held  that  the  exception  extandad  to 
ihe  mntoal  aoooonta  of  other  peraona  than  merobanti^  and  that  if  any  of  the 
itema  in  each  an  accoont  were  within  aix  yeaia,  the  whole  aocoont  waa  aared. 
JktinkCaUingy.8hoMkig,6  Term  Sep.  189,  the  aame  learned  jodge,  while 
jntimatmg  that  merchanta'  aoooonta  proper,  within  the  exception,  were  never 
barred  ao  long  aa  they  remained  onaetUed,  held  that  in  other  motoal  and 
open  acooonti  the  atatote  waa  to  be  deemed  to  ron  from  the  laat  item,  the 
oaaae  of  actum  being  regarded  aa  haTing  acoroed  then.  He  thought  ereiy 
new  item  waa  evidence  of  an  acknowledgment  of  an  onaettled  aocoont  be- 
tween the  pertiea,  and  of  a  pnmiiae  to  pay  the  partiee,  and  of  a  promin  to 
pay  the  balance  of  anch  aocoonti  ao  aa  to  save  the  whole  aocoont,  even  though 
aome  of  it  waa  beyond  the  atatotory  period,  provided  the  action  waa  brought 
witiiin  aix  yeara  from  the  date  of  the  laat  item.  He  declared  thia  to  have 
been  "clearly  aettied"  aa  long  aa  he  had  "any  memoiy  of  the  practice  of  the 
eoDrta.**  Tbaa  caae  ia  regarded  aa  the  lirHing  one  upon  thia  mibject^  and  the 
rule  tiiere  laid  down  aa  to  the  effect  of  the  alatnte  upon  mntoal  aoooonta  not 
** between  merchant  and  merchant'*  haa  been  eotabliahed  by  a  great  weight 
ef  authority  both  in  Bn^and  and  America:  Wood  on  Limitation8»  aec.  277; 
Angell  an  limitationa,  6th  ed.,  186 et  acq.;  ifacUea  t.  JBId*r,  66  Ga.  49;  8aih 
den  T.  Samden,  48  Ind.  86;  Doefe  t.  SmiiK  4  Me.  837;  CogmoOl  v.  DoUkfer^  1 
Maaa.  217;  SmUh  v.  RmeeaaHe,  7  N.  J.  L.  357;  CWer  ▼.  Mwrrag^  5  Johna.  Oh. 
622;  Tutker  ▼.  /eet,  6  Cow.  193;  KimbaU  v.  Browm,  7  Wend.  325;  Ckamber- 
kdm  ▼.  Culler,  9  Id.  126;  SkUet  ▼.  iiaUter,  20  Id.  72;  V<m  SweoHngm  r, 
Hania,  1  Watta  ft  8.  356;  Thomwnv.  Hopper,  1  Id.  467;  ChambenT. Mooh, 
25 rk.  St.  456;  fUchr.  HUkary,  1  Hill  (S.  C),  292;  PHdgen^.  HUl,  12 Tex. 
374;  ITomf  ▼.  Bom^,  2  Vt.  369;  AbboU  t.  KeWk,  11  Id.  626;  Hodge  v.  Mtm- 
ley,  25  Id.  210.  And  thia  doctrine  that  the  laat  item  of  anch  an  account,  if 
witiiin  the  atatntoty  period,  aavea  the  whole  account^  appliea  to  an  account 
aoddblted  in  aet-off  aa  well  aa  to  one  preaented  by  the  plaintiff:  SmUh  t.  J^ie> 
eaaUeg  mtpra;  ChambeHak^  ▼.  ClH|r<rr,  aupra,*  HUme  ▼.  (Hie,  5  Lana.  1394  Of 
eoone^  if  there  ia  any  Alotet  in  anch  an  account  exceeding  the  atatotory 
period,  the  itema  beyond  it  are  not  aaved,  for  the  accoont  ia  no  longer  open: 
CAomftflrUi  t.  Cmgkr,  eepra;  BoeMe  Eair  t.  8todiUm*e  Mi^r,  1  Harr.  (Del) 
65;  Abbe^Y.  Omem,  67  Mias.  813;  Hiblerv.  Jobnetom,  18 N.  J.  L.  266. 

The  doctrine  laid  down  in  the  caeea  above  cited,  following  Cat&ng  ▼.  ShoM- 
big,  6  Term  Rep.  189,  haa  not  been  aooepted  with  entire  unanimity  in  thia 
aoontiy.  In  a  nomber  of  caaea  that  doctrine  haa  been  diatinotly  repodiated; 
and  it  haa  been  held  that  a  nmtoal  account^  not  within  the  exception  of  mer- 
ehanta*  aoooonta  in  atatotea  like  that  of  21  Jac  L,  c  16^  k  not  aaved  aa  te 
itema  beyond  the  atatotory  period  by  other  itema  within  that  period,  but 
that  the  atatute  rona  againat  each  item  from  ita  date  joat  aa  in  the  caae  of  aa 
aeeount  which  ia  not  "mutual "  in  the  teehnical  aenae:  Lamedale  t.  Braehear, 
S  T.  &  ICcn.  333;  DpoU  ▼•  Letdkr,  6  J.  J.  Marah.  545;  BmUk  t.  Ihweom,  10 
Bl  Men.  114;  Spngler.  AUen,  38  Md.  331,  336;  Blairr.  Drew,  6K.  H.  235; 
Lteemwre  r.  Band,  26  Id.  85;  Craighead  t.  Baek  qf  Temmeee,  7  Yerg.  391. 
6o  held,  aim.  in  Texaa»  but  partly  on  the  ground  of  a  difEwance  in  terma 
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between  ihmr  itatate  and  the  statate^  of  James:  Lowb  ▼.  Zkwbarn,  26  Hn. 
607,  overralmg  Pridgen  t.  HiU^  12  Id.  874,  and  Pridgen  t.  McLecm,  12  Id. 
420.  It  most  be  oonf eased  that  the  reasons  ghren  for  holding  a  mntoal  open 
acoonnt  saved  as  a  whole  so  long  as  any  of  its  items  are  within  the  statatovy 
period,  in  Oraneh  ▼.  Kirkman,  Peake  Ad.  Oss.  164,  and  CaOing  ▼.  JSbmlding, 
ntpra,  and  kindred  cases,  are  not  very  satisfactory.  Aoooonta,  not  **  belsrostt 
merchant  and  merchant,"  and  which  do  not  oonoem  **  the  trade  of  metohaB- 
dise,**  cannot  be  held  to  be  within  the  exeeption  of  the  statute  of  James 
without  doing  violence  to  its  express  terms;  and  the  theory  that  every  itsra 
in  a  mntaal  open  aceonnt  is  evidence  of  any  acknowledgment  or  promise  aa 
to  the  rest  of  the  account  must  be  regarded  as  more  plausible  than  soimd. 
And  farther,  this  latter  theory  cannot  stand  for  a  moment,  where  the  etatste 
requires  an  acknowledgment  or  new  promise,  to  prevent  the  bar  of  the  stat- 
ate  of  limitations,  to  be  in  writing.  That  theory  was  aooordingly  held  in 
CoUam  V.  Partridge,  4  Man.  ft  G.  286»  not  to  be  applicable  since  9  Geo.  IV., 
0.  14.  The  doctrine  laid  down  by  Judge  Redfield,  in  Abbott  v.  Keith,  11  Vt 
626,  in  substance,  that  from  the  veiy  nature  of  a  mutual  unsettled  acoonnt  it 
is  the  balance  of  the  entire  account  at  any  particular  moment  which  oonafeitates 
the  debt  at  that  moment,  and  that  there  can  be  no  balance,  no  accrued  debti 
ontil  there  ia  a  **  rest "  in  the  account  by  a  cessation  of  dealing,  is,  perhaps, 
as  satisfactory  as  any  that  can  be  conceived.  This  doctrine,  althongh  no 
doubt  derived  from  CatUng  v.  Skoulding,  itupra,  does  not  entirely  depend  upon 
any  theory  of  a  new  promise  made  at  the  date  of  each  item.  1^  atatnte 
does  not  begin  to  run  with  each  item,  only  to  be  suspended  and  sgain  set  in 
motion  by  the  next  item.  It  runs  only  from  the  last  item,  —  the  close  of  the 
account.  The  last  item  is  where  the  mutual  dealing  doses.  The  whole 
account  is  one  entire  transaction.  Of  coarse,  it  cannot  be  determined  which 
is  the  last  item,  or  when  the  account  is  closed  and  the  transaction  between 
the  parties  concluded,  until  the  cessation  of  dealing  has  continued  through 
the  statutory  period;  so  that  it  cannot  be  certainly  known  that  the  statute  is 
running  at  all  until  it  has  run.  But  this  is  a  difficulty  incident  to  the  very 
nature  of  the  transaction. 

It  is  not  very  material  now,  however,  whether  any  of  the  reasons  given 
for  the  rule  that  a  mutual  open  account  shall  not  be  deemed  barred  until 
the  statute  has  run  against  the  last  item  are  sound  or  notb  The  rule  is  new 
established  by  a  course  of  decision  too  long  to  be  broken  in  upon.  And  fur- 
ther, in  most  of  the  states  it  has  been  adopted  in  some  form  or  other  aa  a 
part  of  the  statute  of  limitations,  as  in  the  principal  case.  Such  a  provisioii 
IS  not  an  exoeption  in  the  statutes.  It  is  a  part  of  the  limitation:  Sanden  v. 
Bamdere,  48  Ind.  46.  The  general  rule  is,  that  in  order  to  save  a  mntual  ao- 
eount,  it  ii  not  necessary  that  the  items  within  the  statutory  period  should 
be  against  the  party  sought  to  be  charged.  It  is  sufficient  to  prove  an  item 
within  the  statutoiy  period  on  either  side  of  the  account,  unless  otherwise 
provided  in  the  statute:  Morrie  v.  Soutkwkk,  2  Port  351;  iXxtM  v.  Smitk,  4 
Me.  837;  Baker  v.  MiteheU,  59  Id.  223;  Hagar  v.  Springer,  63  Id.  606,  506; 
PeMdman  v.  Botch,  3  Met.  216,  223,  distinguishing  Gold  v.  inUeomb,  14  Pick. 
188;  Pemi's  Adm*r  v.  Watson,  20  Ma  13;  Siddu  v.  Mather,  20  Wend.  72; 
ffehu  V.  Ohio,  5  Lans.  137;  Wood  v.  Barney,  2  Vt  369;  Chapman  v.  Oood- 
rich,  55  Id.  854.  It  is  so  provided  by  statute  in  many  states  as  in  the  prin- 
oipal  caae,  but  such  a  statute  merely  expresses  what  the  rule  was  held  to  be 
vnder  the  statute  of  James  and  similar  statutes:  See  the  cases  last  eited. 
But  this  doctrine  does  not  prevail  in  some  of  the  states.  Thus  in  Abbtg  v. 
OiMM^  67  Miai.  810^  ii  Is  held  that  in  order  to  save  such  an  aooonnt  from  the 
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■tetuta,  itflOM  on  both  odes  within  tha  itatatoty  period  noal  ha  ahtfva:  8aa 
Ckewr.  Baba^9  AdnCr^  4  Craaoh  C.  C.  696;  Waffiev,  ShoH,  26  Kaa.  006. 

8L  Mmtmd  Aooomda^  WAai  art,  wUhim  Foregoing  BmU,  ^It  is  iwanHil,  ta 
ooDstitate  a  mutual  aooount  to  which  tha  mle  of  limitatioD  abora  maationad 
will  be  applied,  that  there  ahonld  ba  raciprocal  damanda,  — demands  on  eaoh 
aide  of  tiie  aoooont,  —  ao  that  if  either  stood  alone,  it  would  oonstitate  a 
eaase  of  aotion:  AngeU  on  Limitationa,  6th  ed.,  142;  Ingram  t.  Skerard^  17 
8eig.  9l  B.  847;  AdamM  ▼.  Carroll,  86  Pa.  St.  200, 214;  Zowftar  v.  SmUi,  7  Id. 
883;  Warren  ▼.  Sweeme^,  4  Ney.  101.  Bnt  by  this  it  is  not  meant  that  tha 
fadprooal  damaoda  ahoold  oonstitate  independent  motoal  oansea  of  aotion  aa 
tha  acoonnt  stands,  for  it  is  of  the  very  easenoe  of  a  mntaal  aoooont  of  this 
efaaraoter  that  the  oanse  of  action  on  either  side  shall  be  only  for  the  bahnoa 
of  the  aooonnt^  aetting  off  the  amaller  against  the  other  ao  ^  aa  it  goea^  tha 
theoiy  being  that  there  ia  an  nnderstanding  between  tha  partiaa  that  tha  aa> 
ooont  18  permitted  to  ran  with  a  view  to  an  altimate  adjadgment  and  aaoar*. 
taioment  of  the  final  babmce:  Oreen  ▼.  Dubrow,  70  N.  Y.  9;  8.  C,  86  Am. 
Bep.  496.  Aa  is  aaid  in  the  principal  case,  matoal  aoooonta  are  made  ol 
"nwtters  of  set-off":  Angdl  on  limitations,  6th  ed.,  141;  Oreen  ▼.  DMromf 
mipra.  Of  eonrae,  if  the  items  of  an  aoconnt  are  all  on  one  side,  there  is  no 
mntnality,  and  aa  we  shall  preaently  see,  a  different  role  of  limitatloa  ia 
applied  to  it:  Wood  on  limitations,  seo.  278;  WetUherwaa  ▼.  CoittiiNMi  sf& 
Cbi,  17  CU.  344;  Loonqfv.  Zeey,  35La.  Ann.  1012;  XeoaariT.  UnUtdStaim, 
18  Ct.  of  CL  3^  and  other  caaea  cited  infra. 

Bnt  the  mere  fact  that  parties  hsTo  eroaa-demanda  against  eaoh  other  will 
aot  oonstitata  a  matoal  acoonnt  within  the  meaning  of  the  rale  we  are  dia- 
eoaaing.  Ihe  two  sides  of  the  aoooont  most  ba  linked  together  by  an  ex* 
preaa  or  implied  agreement  constitating  a  matoal  coorae  of  dealing:  Higgi  ▼• 
Wamer,  14  Axk.  102;  Orten  ▼.  CcUddaigh,  1  Der.  ft  B.  820;  BeUm  ▼.  BeOei, 
12  K.  J.  I*>  338L  A  distinct  snitoality  most  appear:  Beekre  t.  J<me§9  37 
Hon,  35.  Bat  tha  tranaactiana  ont  of  which  the  aoooont  ariaea  may  onqne^ 
tionafaly  be  of  aeparate  and  distinct  natures,  if  the  coarse  of  dealing  between 
the  partiea  ia  expready  or  impliedly  nnderstood  to  look  forward  to  an  olti- 
mata  adjostment  and  redaction  of  the  entire  accoont  to  one  balance,  conati* 
tating  the  final  demand  and  canse  of  action  of  one  against  the  otherx 
CSWan&erfam  ▼.  Cugier,  9  Wend.  126;  ffarman  ▼.  Bngebnan,  49  Wis.  27a 

In  Oufmmgham  ¥.  Ouigmm^  Dad.  (S.  C.)  351,  it  is  held  that  to  oonstitata 
mntnal  aocoants  the  demands  on  both  sides  most  arise  at  the  aame  time  and 
eziat  together,  and  that  where  the  defendant's  demand  arises  after  the  pUin* 
tiff's  there  is  no  mntnality.  The  role  is  stated  too  strongly  ia  this  caae.  It 
ia  nndoobtedly  aaaential  that  tha  demands  on  both  aidea  exiat  together  to 
eonstitnte  nmtoal  aoooonta,  hot  they  need  not  abaolotaly  arise  at  the  saoie 
time.  In  Hehu  t.  OtU,  5  Lana.  187,  the  limitationa  aa  to  matoal  accoonta  waa 
held  to  apply  althoogh  the  demand  of  one  of  the  partiaa  waa  aU  sobeeqaent 
to  that  of  tha  other.  In  that  caae  the  plaintiff  sned  on  an  aoooont  which  aroaa 
in  1868  and  1869,  and  the  defendant  waa  permitted  to  act  off  an  aoooont  ron- 
ning  from  1855  to  1868^  the  whde  of  which  waa  beyond  the  period  of  the  stat- 
ute of  limitations,  the  aeooont  beuog  matoal,  open,  and  corrent^  and  no  Afotea 
of  aix  yeara  appearing  in  it:  See  also  Ta&oU  t.  Todd,  6  Dana,  190.  Bat  two 
tvaaaactioaa  fear  yeara  apar^  of  one  of  which  no  aoooont  waa  ever  rendered 
before  aetian  brooght^  do  not  make  np  a  motoal,  open,  and  onrrent  aoooont: 
Lo^d  ▼.  Horn,  11  Mo.  App.  183L  And  ganarally,  where  the  oroaa  demands 
are  remote  and  diaoonnected,  they  are  not  within  tha  role  aa  to  matoal  ao* 
BtOm  T.  Beiht,  12  N.  ^.  L.  839.  In  HuAmr  t.  Boo§mU,  6  Daly, 
AM.  Daa  ToL.  LXYXTX—e 
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S87,  H  appMnd  tiuit  ilie  defendant  had  b«en  for  many  yean  the  pjaintiiri 
landloffd  withoQt  demanding  or  oolleotmg  rent,  and  the  plaintiif  afterwwd 
became  the  defendant's  Undlord  for  a  part  of  the  aame  yean^  £or  a  year  for 
an  entire  rent»  and  it  was  held  not  to  be  a  caae  of  a  mntnal,  open,  and  cor* 
rent  account  within  the  statute.  It  is  obvious  that  in  every  caae  of  tfaia 
sort,  the  real  question  is  as  to  whether  or  not  the  respective  demanda  were 
expressly  or  impliedly  intended  to  be  set  off  against  each  in  an  ulthnafte  ao- 
counting  and  settlementi  and  that  the  relation  between  the  demanda  aa  to 
time  or  otherwise  is  important  chiefly  as  evidence  of  the  intent 

It  is  further  necessary  to  an  account,  to  constitute  it  mutual,  open,  and 
current,  so  as  to  be  saved  as  an  entirety  if  the  last  item  is  within  the  statu- 
tory limit,  that  the  items  relied  on  to  give  the  character  of  mutuality  to  the 
account,  or  to  bring  it  within  the  time,  be  itemb  of  actual  bona  fdt  debit 
and  credit,  made  or  given  with  the  expreas  or  implied  assent  of  both,  in  *'a 
mutual  or  alternate  course  of  dealing  ":  KxmbaXi  v.  KxndioXi^  16  Mich.  211. 

Thus,  where  a  son  sued  on  an  account  for  his  mother's  board  for  a  number 
of  years,  and  sought  to  give  the  account  the  character  of  mutuality  by  cred- 
iting his  mother  with  a  few  trivial  articles  of  dothing,  and  the  like,  fur- 
nished by  her  to  his  children,  it  was  held  that  the  account  waa  not  thereby 
rendered  mutual:  Thomgmm  v.  J^eetl,  48  IlL  118.  So  where  a  danghtcf  pre- 
sented an  account  against  her  father's  estate  for  her  services  to  him  in  his 
lifetime,  and  credited  him  with  certain  artidee  furnished  by  him,  of  which 
he  made  no  account:  OWdb  v.  Qwidoainuh^  18  Hun,  107.  So  where  one  sued 
for  work  and  labor,  and  the  defendant  set  up  a  daim  for  aupport  and  ex- 
penses, etc:  Chttn'w,  CaUekmf^  1  Dsv.  ft  B.  820.  And  yet,  undoubtedly, 
a  real  account  on  one  side  lor  work  and  labor,  and  on  the  other  for  board 
furnished  in  the  mean  time,  is  a  mutual  account  within  the  rule:  SchoO  v. 
3imier,  68  Ga.  190.  A  credit  to  a  party,  in  order  to  make  an  account  mu- 
tual, must,  aa  we  have  already  intimated,  have  been  expready  or  impliedly 
anthorized  by  him  or  by  some  one  on  his  behalf:  8awper  v.  lA^fim,  58  Me. 
129.  But  although  the  adverse  party  has  made  no  charge  for  an  item  fur- 
nished, and  insista  at  the  trial  that  it  diall  not  be  credited  to  him,  it  may 
nevertheless  be  incorporated  in  the  account  for  the  purpcae  of  bringing  it 
within  the  rule  if  it  in  fact  represents  "  a  legal  indebtedness  which  should  go 
into  the  accounts  ":  Dtwh  v.  STnUh,  48  Vt.  52;  57.  A  defendant  cannot  leave 
out  of  his  account  items  of  real  legd  indebtedness  for  the  purpcae  of  enaMIng 
him  to  plead  the  statute:  Chapman  v.  Ooodridk,  55  Id.  854.  On  the  other 
hand,  though  an  item  haa  been  entered  in  the  acconnta  of  both  parties  as 
matter  of  convenience  or  custom  in  keeping  their  books,  if  it  does  not  con- 
stitute a  real  item  of  debt,  it  is  no  part  of  the  account  for  the  purpose  of  sav* 
faig  the  bar  of  the  statute;  as  where  acceptances  by  the  defendant  for  the 
plaintiff's  accommodation  are  paid  by  the  latter  and  entered  in  the  hooka  of 
both  to  balance  previous  entries  of  tiie  acceptances  on  the  other  side  of  the 
account,  the  entry  not  representing  a  real  debt  of  the  defendant  to  the  plain- 
tiff: SUchMff  V.  Batont  4  Allen,  108. 

Matters  of  indebtedness  which  are  in  reality  no  part  of  a  mutual  current 
account,  intended  to  be  oflbet  in  an  ultimate  general  accounting  or  settiement, 
but  are  independent  transactions  of  special  dealing,  do  not  become  items  in*s 
mutual  account,  even  though  entered  therein,  mius  numerous  mutual  prom- 
issory notes  between  parties  will  not  constitute  a  " mutual,  open,  and  current* 
account,  but  the  statute  runs  upon  each  from  its  date:  Perrnm  v.  Hoiehkiai, 
2  Thomp.  k  G.  370;  8.  C,  59  N.  T.  649. 

An  account  consisting  on  one  side  of  payments  only,  eithflrinmsney  or  good^ 
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ti  not  a  rnittaa],  opan*  and  comnt  aoooont  within  tlie  rale  of  tlie  sUtiito  of 
limitetioDa  on  that  tabjeot:  Wood  on  limitatioiia,  see.  278;  Angdl  on  Iiniita> 
tiono,  6th  ed.,  142;  WeaOerwaaB  t.  Cotmnmet  etc,  Co.,  17  CaL  S44;  Adams  r. 
PaUermm,  35  Id.  122;  PrtmaU  r.  Hunytm^  12  Ind.  174;  Dper  r.  Walker,  61  Me. 
104;  Webtter  t.  Bymes,  32  Md.  86,  90;  Parker  y.  Schwarm,  136  Man.  30; 
Aibe^  T.  Oment,  57  Miss.  810;  Wurrm  t.  Sweeme^,  4  Nor.  101;  Peek  y.  jVei» 
Fofiefe:  Cbi,  5  Boow.  226,  236;  BodeU  y.  G>ifiiim,  23  Hon,  40;  Oreen  y.  Die* 
krom,  79  N.  Y.  1;  &  0.,  35  Am.  Bop.  496;  Often  v.  Calddmgh,  1  Dey.  4  B» 
aaO;  Imffram  y.  Sherard,  17  8eig.  &  B.  347;  iTay  y.  Kramer,  2  Watti  &  & 
137;  L4mbery.  Smiih,  7  VtL,  BL  ZS\;  AdamMY.  CarroO,  85  Id.  209,  214;  CM- 
<kapd  T.  BwperveOe,  11  Teac  522;  J^dd  y.  Sanqwm,  13  Id.  19;  aopeoialljwhora 
the  pajrment  is  not  genanl,  bat  it  intended  to  apply  on  pertieiiUr  items  of 
tfaeaooonnt:  Pflmfaiaii  t.  iZMcA,  3  Met  223;  Peckr.New  York  etc  Co,,  mtpra; 
Ak^  T.  Jfonjqfy  25  Vt.  210.  Where  there  was  a  losn  of  mone j  on  one  sidt^ 
•nd  a  ohum  for  rent  on  the  other,  left  unoollected  to  appl j  on  the  losn  hf 
mntoal  eonsent^  it  was  held,  in  aocordanoe  with  these  anthorities,  not  to  be 
a  ease  of  mntoal  aoooont:  BodeU  y.  CN&eoiiy  gmpra.  So  where  goods  were  sold 
\gf  one  to  another,  to  be  paid  for  in  other  goods,  of  wliioh  more  were  furnished 
than  neoessary,  there  haying  been  no  preyioos  dealing  in  baying  and  selling 
between  the  parties,  it  was  held  to  be  a  case  of  payment,  and  not  of  mntoal 
aoooont:  LatAer  y.  SmUh,  mtpra.  This  ease  is  citioised,  howeyer,  in  Qrten  y» 
DUbrem^  et^pra,  wherey  while  it  was  oonoeded  that  items  of  payment  only  on 
one  side  of  an  aoooont  would  not  make  it  mntoal,  it  was  held  that  where  a 
merdmnt  had  a  ronning  aoooont  for  goodi  against  snother,  and  the  latter 
from  tane  to  time  fomished  hotter  and  cggi  to  the  former,  whioh  were  cred- 
ited in  the  aoooant^  they  were  not  to  be  prssomed  intended  as  payments  pre 
flaeto  wxthoot  proof  to  that  effect^  and  that  the  aoooont  was  **  mntoal,  open» 
nd  ennrent"  nnder  the  statote.  In  Payne  y.  Walker,  26  Mich.  60^  61,  63,  it 
held  that  payments  on  an  aoooont  were  sofficiant  to  render  it  an  open  and 
it  aoooont^  soch  payments  haying  been  made  on  the  aoooont  generally, 
and  not  on  any  partioolar  item.  It  is  not  within  the  soope  of  this  note  to  dis- 
eoes  the  efieot  ci  payments  generaUy  in  taking  a  debt  oot  of  the  statote. 

Money  may  no  doobt  form  a  proper  charge  or  credit  in  a  mntoal,  open,  and 
enzvent  aoooont  so  as  to  be  eared  from  the  operation  of  the  statote:  PUm^ 
km  T.  Oleamm,  57  Vt.  604;  JTn^y.  Kn^  2  Blaokf.  340;  Didsimom  y.  WU- 
11  Cosh.  268;  Parker  r.  SchoarU,  136  Mass.  30.    Tbos  where  a  som  of 

I  deliyered  by  a  father  in  Kngland  to  one  of  his  sons  to  pay  to  an- 
etiier  eon  in  America,  and  the  two  sons  thereafter  had  continnoas  motoal 
aeoonnts  for  a  nomber  of  years,  it  was  held  that  the  money  item,  thoogh  be- 
yond the  statotcfy  period,  was  a  part  of  the  motoal  aooonnta,  and  sayed  from 
tiie  statotory  bar:  Knipe  y.  Kulpe,  eapra.  So  items  of  payments  and  reoeipte 
by  two  tenants  in  common  oonoeming  the  common  estate  may  oonstitote  a 
THT*"^  and  open  aoooont  corrent  between  them:  JXekinmm  y.  WUUams,  11 
Coah.  258.  Bot  where  there  is  a  loan  of  money  and  a  doe-bill  or  negotiable 
note  on  one  side  and  a  sale  of  goods  on  the  other,  the  aoooont  is  not  within 
the  role:  Clarky.  Moffmre'e  AdmW,  35  Pa.  St.  259. 

An  aoooont  may  be  motoal,  open,  and  corrent  althoogh  there  is  hot  a 
■in^  item  on  one  side:  Kkmball  y.  Broum,  7  Wend.  326;  Abbe^  y.  Owene,  57 
Mies.  810.  Bndenoe  of  an  aoooont  on  one  side  for  t27.63  for  goods,  all  bat 
1^  sngle  ooe-doUar  item  of  whioh  were  furnished  more  than  six  years  before 
notion  brooght^  and  on  the  other  of  two  items  aggregating  $3.80,  both  of 
which  were  more  than  six  yean  old,  was  held  in  Becker  y.  Janee,  37  Uuo,  35, 

to  go  to  the  joiy  to  show  a  *'  mntoal,  open,  and  corrent  account^'* 
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Slid  provwl  the  bar  «r  the  statute.  "BataeBCMdr.  WMioonA,  UPiok.  188^ 
apperently  holding  a  somewhat  advene  doctrine.  That  case  is  too  obecarelj 
reported,  however,  to  be  of  mnch  valne. 

It  is  indispensable,  of  course,  that  the  acooante  on  both  sides  must  be  b»> 
tween  the  same  parties  to  be  mntual  within  the  doctrine  we  are  diacnswinfr 
Hence,  where  the  account  on  one  side  is  between  the  parties  to  the  actioDp 
and  on  the  other  is  wholly  or  partly  between  one  of  the  parties  and  a  firm  d 
which  the  other  is  a  member,  the  partnership  account  is  no  psrt  of  the  mu- 
tual accounts  of  the  parties;  Sieuarfs  Appeal,  105  Pa.  St.  907;  Sdf  t. 
Kramer,  2  Watts  ft  S.  139.  So  where  one  party  purchases  an  open  aocoonl 
against  the  ether,  without  metioe  to  or  recognition  of  its  validity  by  the  lat- 
ter, it  does  not  become  part  of  th«r  mutual  accounts:  Green  t.  Amoe,  14 
K.  T.  225.  So  where  part  of  the  account  on  one  side  is  against  a  husband, 
and  the  residue  against  his  wifis,  the  two  cannot  be  tacked  as  parts  of  the 
same  mutual  account:  Morris  ▼.  Roei,  65  Ga.  686. 

An  account  between  partners  may  be  a  mutual,  open,  and  current  aecoiiBl 
within  the  rule  that  any  part  of  it  within  the  statutory  period  will  toll  the 
whole  account:  Bradford  v.  Spyher'e  Adm'r,  32  Ala.  134;  Canmon  t.  ObpeloMt 
43  Id.  201,  2D4.  Not  so  where  they  are  partners  in  a  single  stock  transaetSoOb 
and  the  account  grows  wholly  out  of  the  special  contract  as  to  that  transae- 
tionr  AtuKUer  r.  Fowier,  1  Edw.  Gh.  427. 

As  to  whether  or  not,  to  make  a  case  oi  mutual,  open,  current  aoeoontik 
both  parties  must  actually  keep  accounts  and  make  written  chaiges^  the 
authorities  are  not  entirely  harmonious.  In  a  number  <rf  cases  it  is  ezpready 
held  or  assumed  that  each  party  nrast  have  a  written  account  sgainst  the 
•ther  to  briag  a  case  within  the  rule:  ThioMd  v,  Stinson,  38  Me.  139;  2^wr 
▼.  Walber,  51  Id.  104,  107;  Bdnumgione  v.  Thomson,  15  Wend.  556;  Ooid  r. 
WhUamb,  14  Pick.  188  (see  statement  of  that  case);  Boss  v.  Hoes,  6  Ha% 
80,  81.  In  Husse^  v.  Bur^wyn,  6  Jones,  386,  it  is  said  that  there  must 
either  be  accounts  kept  by  both  or  by  cme  with  the  concurrence  of  both.  In 
€reem  r.  Dishrow,  79  N.  T.  1,  it  was  held  sufficient  if  both  sides  of  the  ai^ 
count  were  kept  by  one  ol  the  pertiee,  the  other  keeping  no  account  what* 
ever.  So  it  was  held  in  KtmtfoH  t.  KimhaU,  16  Mich.  21 1,  that  it  was  sufficient 
il  the  items  were  entered  by  one  only  with  the  assent  of  the  other.  In  Las^ 
eey  V.  Mame Central B.  R.,  72  Me.  37,  the  rule  laid  down  in  Theohaldy.  SUi^ 
sen  and  I>yer  v.  Walker,  suprti,  holding  accounts  kept  by  both  to  be  necessary, 
was  dedared  to  be  abrogated  by  the  amendmoat  to  the  statute,  adding  the 
words  "  whether  kept  or  proved  by  one  party  or  both. "  The  correct  doctrine 
en  this  pmnt,  as  it  seems  to  us,  is  that  laid  down  by  Judge  Bedfield  in  AhboM 
V.  KHth,  11  Vt.  529,  that  unless  there  is  something  to  the  contrary  in  the 
statute,  the  mode  of  keeping  the  account  is  immaterial,  and  that  it  may  be  on 
a  book,  or  on  loose  scraps  of  paper,  "or  without  any  written  charges,** or 
whether  all  these  methods  are  combined.  The  account  may  be  mutual  when 
it  concerns  different  Uwnehes  of  business  in  which  one  of  the  partiee  is  en- 
gaged, although  kept  by  him  on  different  books;  as  where  one  of  the  parfciei 
keeps  a  store,  blacksmith-shop^  and  post-office^  and  his  account  against  the 
•ether  as  to  these  different  enterprises  are  kept  on  separate  books:  Bodge  v. 
Manley,  25  Vt  211. 

Aooomrm  not  Mutual,  Opsbatiom  of  StATUTE. — Where  an  account  ii 
not  mutual  open,  and  current,  but  is  a  "  one-sided  "  account,  as  some  of  the 
eases  term  it,  the  statute  runs  against  each  item  from  its  date,  and  items 
tot  within  the  statutory  period  are  not  saved  by  items  which  are  within  Us 
Wood  on  lomitotions,  lea  278;  Cotes  ▼.  Harris,  BulL  K.  P.  150;  Todd  ▼. 
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fWtf,  16  AIb,  743;  WUmm  t.  Cabari,  18  Id.  274;  WetMerwaao  v.  Commnm 
Co.,  17  GiL  344;  Fra^lor  r,  Sanara  eU.  Co.,  17  Id.  594;  ffarria  t.  Jodb- 
efc.  Board,  9  DL  App.  274;  Reeves  ▼.  i7err,  69  IIL  81;  ^tmAn  t.  Lagoim, 
1  Blackf.  373;  Looneg  r.  Levy,  35  La.  Ann.  1012;  Harrison  v.  ^TaZi;  8  Mo. 
App.  167;  BenneU  r.  Davis,  1  N.  H.  19;  MiBer  t.  CoboeU,  5  K.  J.  L.  677; 
Kimball  ▼.  Brown,  7  Wend.  322:  Edmonstom  t.  Thomson,  15  Id.  554;  HalioeJt 
▼.  Xowe,  1  Sand.  220;  Pafoier  t.  J^eto  Tork,  2  Id.  318;  IToitfo  ▼.  Joliy,  4 
Jcnea,  173;  Bussep  t.  ^tnvwyn,  7  Id.  387;  Hay  ▼.  Kramer,  2  Watts  &  8. 
137;  7VmM7  ▼.  S^rohedotr,  4  McCord,  210;  Hutckhuson  v.  /Vutt,  2  Vt  148; 
f^t^painck  ▼.  PhdasCs  Estaie,  68  Wis.  250;  Leonard  r,  UnUed  States,  18  Ck 
of  OL  382.  Bat  see  McNanghUm  r.  Norris,  1  Hayw.  216;  Burwd  t.  Bryan, 
•  K.  J.  L.  377,  apparently  contra, 

&TATKD  AoooiTKTB.  — A  stated  acconnt  is  not  within  the  exoeption  in  tbe 
■tatate  of  James,  though  it  be  a  merdhants*  acoonnt»  nor  within  the  role  ts 
to  other  mutual  accounts  abore  stated.  The  ttatnte  runs  against  the  bsl- 
anoe  of  such  an  account  from  the  time  it  is  stated:  Wood  on  Limitation^ 
see.  280,  and  cases  cited.  Where  there  are  suooessiTe  statements  of  on  ai^ 
•ount,  monthly  or  otherwise,  and  the  halances  are  carried  forward  to  the  new 
account,  each  statement  becomes  a  new  point  of  departure  under  the  statute 
of  limitations.  The  balance  is  the  beginning  of  a  new  account,  and  subse- 
quent items  not  barred  by  statute  will  not  relate  to  items  antedating  the 
statement  so  as  to  draw  them  out  of  the  operation  of  the  statute:  Utuom 
Bank  ▼.  Knapp,  3  Pick.  96;  &  C,  15  Am.  Dec.  181;  SehoH  t.  Eisner,  59  Ga. 
193;  Wood  on  Limitations,  sec.  278.  ^e  intimation  in  Farrington  ▼.  Lee, 
1  Mod.  268,  270,  from  Chief  Justice  North,  that  in  case  of  a  stated  mer- 
diante'  account  if  the  balance  is  not  paid,  but  carried  forward  to  a  new  ai^ 
eonnt,  it  is  thereby  "slipped  out  ci  the  statute,"  so  as  in  effect  to  do  away 
with  the  eetdement^  and  make  it  a  running  aooount  from  tbe  bflginninft  is 
d«u4y  vneoimd:  ITrnkm  Bank  ▼.  J^sagip^  enpra. 


Walsh  v.  Kibkpatbiok. 

[80  California.  202.  J 
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of  the  "Bed  Star  Mining  Company,'*  entered  by  the  clerk  by  default, 
upon  a  complaint  entitled  as  against  "  M.  Walsh  et  al.,  composing  the 
Bed  Star  Mining  Company,"  after  return  of  due  service  upon  Walsh,  is 
not  void  so  as  to  justify  the  sheriff  in  refusing  to  levy  execution  thereunder 
when  the  complaint  substantially  avers  the  facts  required  by  statute  to 
anthorize  a  suit  against  such  an  association  by  its  common  name,  not- 
withstanding the  omission  of  the  word  *'  mining  "  in  alleging  the  name 
of  the  association  in  the  body  of  the  complaint,  nothing  less  than  the  en- 
tire absence  of  any  aTerment  of  the  statutory  facts  being  sufficient  to 
render  the  judgment  void 
Bvmo  DxTENDANT  BT  Wron o  Nahx  IS  Maiter  OF  Abatkmznt  only,  and 
will  not  avoid  a  judgment  against  him  if  he  has  been  actually  served. 
So,  it  seems,  where  under  a  complaint  entitled  against  certain  indivi- 
duals,  "  composing  "  an  unincorporated  association,  judgment  is  taken 
it  by  its  common  name  only. 
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Action  against  a  sheriff  for  refusing  to  levy  upon  and  sell 
property  nnder  execution.    The  opinion  states  the  facts. 

James  A.  Johnsonj  for  the  appellant. 
P.  Van  Cliefy  for  the  respondent. 

By  Court,  Sandebson,  J.  This  is  an  iu:^tion  against  a  sheriff 
for  refusing  to  levy  upon  and  sell  property  under  execution. 
The  defendant  refused  to  execute  the  wfit,  on  the  ground  that 
the  judgment  upon  which  it  was  issued  was  void.  At  the 
trial,  the  court  held  that  the  judgment  was  void,  and  that 
the  defendant  was  therefore  justified  in  refusing  to  execute  the 
writ. 

The  judgment  roll  in  the  action  in  which  the  writ  was  is- 
sued, and  which  was  offered  in  evidence  at  the  trial,  exhibits 
the  following  state  of  facts:  The  title  of  the  action,  as  given 
at  the  head  of  the  complaint,  was  "Martin  Welsh  v.  M.  Walsh 
et  al.,  composing  the  Red  Star  Mining  Company."  In  the 
body  of  the  complaint  it  is  stated  that  "  said  Red  Star  Com- 
pany " — omitting  the  word  ** mining" — "is  a  mining  associa- 
tion, composed  of  a  great  number  of  persons,  who  are  so 
numerous  and  so  much  scattered  over  the  country  that  plain- 
tiff cannot  serve  them  with  process  without  much  delay  and 
great  expense,  and  he  therefore  sues  them  by  this  company 
name."  Thereafter,  the  complaint  proceeds  and  sets  out  a 
cause  of  action,  which  is  for  the  recovery  of  money,  and  con- 
cludes with  a  prayer  for  judgment  for  tlie  amount  alleged  to 
be  due  and  owing  against  the  Red  Star  Mining  Company.  In 
his  return  to  the  summons,  the  sheriff  certifies  that  he  served 
the  same  by  delivering  a  copy  thereof  to  M.  Walsh  personally, 
one  of  the  members  of  the  Red  Star  Mining  Company,  defend- 
ant, etc.  The  time  for  answering  having  expired  without  any 
appearance,  the  clerk  entered  the  default,  and  immediately 
thereafter  entered  a  judgment  against  the  Red  Star  Mining 
Company,  without  naming  Walsh,  for  the  amount  sued  for,  to 
be  enforced  against  the  joint  property  of  the  members  of  the 
company. 

The  court  below  held  that  the  suit  was  against  Walsh  alone, 
and  that  the  clerk  had  therefore  no  authority  to  enter  a  judg* 
ment  against  the  Red  Star  Mining  Company.  The  ground 
of  the  decision,  as  stated  by  the  judge  in  his  conclusions  of 
law,  are  that  the  complaint  fails  to  show  a  case  in  which  suit 
may  be  brought  against  a  company  or  association  by  the  com- 
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pany  style  or  name,  as  pioyided  in  section  666  of  the  practice 
act;  which  is  to  the  effect  that  where  two  or  more  persons  are 
associated  in  any  bnsiness,  and  transact  such  business  under 
a  common  name,  whether  it  comprises  the  names  of  such  per- 
sons or  not,  they  may  be  sued  by  such  common  name,  the 
summons  in  such  case  being  served  on  one  or  more  of  the  as- 
sociates, but  the  judgment  shall  bind  only  the  joint  property 
of  the  associates. 

It  is  possible  that  where  a  party  seeks  the  advantsge  se- 
cured to  him  by  the  foregoing  section,  he  ought  to  show,  sub* 
Btantially,  in  his  complaint  that  the  conditions  therein  stated 
exist  in  his  case.  Where  there  is  an  entire  absence  of  any 
statement  showing  the  existence  of  such  conditions,  it  may 
be  that  a  judgment  by  default  entered  by  the  clerk  without 
an  order  of  the  court  would  be  void  under  the  rule  in  Steam$ 
7.  Affvirre,  7  Cal.  443,  and  Kelly  v.  Van  Atutin^  17  Id.  564, 
cited  by  respondent,  but  it  is  unnecessary  to  determine  that 
question  in  this  case.  It  is  clear  from  the  complaint  in  this 
case,  although  it  might  have  been  more  fully  stated,  and  with 
greater  precision  and  certainty,  that  the  defendants  are  a  min- 
ing association,  under  the  name  of  the  Bed  Star  Mining  Com- 
pany; that  there  are  two  or  more  than  two  of  them,  and  that 
the  plaintiff  intends  to  sue  them  by  their  company  name,  and 
obtain  a  judgment  against  them  by  that  name,  and  no  other. 
It  is  clearly  stated  that  they  are  numerous;  that  they  compose 
a  mining  company,  and  that  their  name  is  the  Red  Star  Min- 
ing Company.  We  think  this  a  substantial  statement  that 
the  defendants  are  two  or  more  in  number,  that  they  are  en- 
gaged in  the  mining  business,  and  that  said  business  is  carried 
on  under  a  common  name,  and  that  that  name  is  the  Red  Star 
Mining  Company.  There  is  certainly  not  an  entire  absence 
of  averment  on  the  subject,  and  nothing  short  of  that  would 
justify  us  in  holding  the  judgment  absolutely  void,  even  if  it 
could  be  done  in  that  case,  which  point  we  do  not  decide. 
Moreovc/,  it  may  be  doubted  whether  this  is  anything  more 
than  matter  in  abatement,  a  question  whether  the  defendants 
have  'jeen  sued  by  the  proper  name,  and  to  say  the  least,  is 
analogous  to  the  case  of  a  misnomer,  which  never  renders  a 
judgment  void.  If  the  defendant  does  not  choose  to  appear 
and  plead  matter  in  abatement,  such  matter  is  waived,  and 
cannot  be  assigned  for  error  if  he  has  been  actually  served, 
and  much  less  is  a  judgment  by  default  against  him,  though 
by  the  wrong  name,  void:  Ex  parte  KeUogg^  6  Vt  609;   Chin' 
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Mfd  y.  Heyringer^  15  III.  288;   Hammond  y.  People^  82  IiL  446 
[83  Am.  Dec.  286.] 
Judgment  reyersed,  and  new  trial  ordered. 


HiBNoiOB  nr  Plxaddio  whbsb  Pastt  is  Aotuallt  Sxbtkd  etoiioi  b« 
taken  advantage  of  nnleas  pleaded  in  abatement:  Cfrcqf  r,  Mommffokela  N<m^ 
gathn  Ch.,  87  AnL  Deo.  000;  Hdmmondr.  People^  83  Id.  286^  and  noteu 


Le  Boy  v.  Bogbbs» 

(BO  Caufoenia,  2291] 

Movnra  Pabtt  shoxtld  Spsoift  in  Statemsnt  on  Motion  job  Nbw  Tbiai^ 
on  ground  that  the  findings  of  fact  are  against  the  eridence,  each  partis 
nlar  finding  of  fact  which  in  his  opinion  ia  against  the  evidence. 

Oni  in  Possession  of  Land,  not  Pabtt  ob  Pbtvt  to  Judombnt  for  recov^ 
ery  of  its  possession,  is  neither  afifected  by  the  judgment  as  an  inatni- 
ment  of  evidence,  nor  can  he  be  dispossessed  by  virtue  of  a  writ  issoed 
npcnit. 

JiTDOMBiYT  IS  EsTOFPEL  only  when  it  appears  that  the  matter  which  it  It 
claimed  a  party  is  estopped  from  denying  was  determined  in  the  judg- 
ment. 

Pdbchaseb  of  Land  nr  Advxbss  Possbssiok  of  Anothkb  ib  Babbbd  by 
the  statate  of  limitations  from  commencing  an  action  for  its  reooveiy 
after  the  lapse  of  five  years  from  the  time  a  cause  of  action  first  acomed 
to  any  of  those  through  whom  by  mesne  conTcyances  he  has  acquired 
title. 

PimCHASEB  AT  MOBIOAOB  SaLB  OF  LaND  IN  ADVBBSB   POSSESSION  OF  AN- 

OTHEB  becomes  assignee  of  mortgagor  when  he  obtains  the  sheriff's  deedp 
and  cannot  maintain  an  action  for  its  recovery  unless  it  is  commenced 
within  five  years  from  the  time  a  cause  of  action  first  accrued  to  the 
mortgagor  or  those  under  whom  he  claims  title. 

Action  to  recover  possession  of  a  lot  of  land.  The  opinioQ 
states  the  facts. 

B.  S,  Brooksj  for  the  appellants. 

James  M,  Taylor,  for  the  respondent. 

By  Court,  Rhodes,  J.  The  only  question  in  the  oaae  U| 
whether  the  plaintiffs  are  barred  of  a  recovery  of  the  poesea* 
sion  of  the  premises  by  the  statate  of  limitations.  The  plain- 
tiffs,  in  the  statement  on  their  motion  for  a  new  trial,  among 
other  grounds,  specify  certain  particulars  in  which  the  finding 
is  against  the  evidence,  and  the  case  depends  upon  a  solution 
of  the  questions  involved  in  those  grounds.  It  is  proper  that 
we  should  say  that  it  is  a  very  plain  and  simple  matter  fiur 
the  party  moving  for  a  new  trial  upon  grounds  of  that  char> 
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Acter  to  specify  each  particular  finding  of  fact  which  in  his 
•opinion  is  contrary  to  or  not  sustained  by  the  evidence,  in- 
stead of  stating,  as  in  this  case,  that  an  alleged  finding,  which 
coansel  deduces  as  an  ultimate  fact — a  conclusion — from 
eeveral  facts  separately  stated  in  the  finding,  is  against  the 
evidence.  By  pursuing  the  course  adopted  in  this  case,  coun- 
sel will  sometimes  incur  an  unnecessary  risk,  and  will  always 
cast  unprofitable  labor  upon  the  court  as  well  as  the  opposite 
counsel. 

A  patent  for  the  lands  was  issued  to  Leese,  under  whom  the 
plaintifis  claim,  on  the  3d  of  March,  1858,  and  the  patent,  it 
18  conceded,  vested  in  him  the  legal  title.  It  was  found  by 
the  court,  and  not  questioned  by  the  plaintiffs,  that  the  de- 
fendants and  those  under  whom  they  claim  were  in  the  adverse 
possession  of  the  premises  from  1853  to  January  9,  1864, 
the  time  of  the  execution  of  the  writ  of  possession,  issued 
upon  the  judgment  in  ejectment  in  the  case  of  Haggin  v. 
Clarkj  28  Cal.  162.  A  mortgage  executed  by  Leese  to  Vallejo 
was  foreclosed  in  1860,  and  the  premises,  having  been  sold  by 
the  sheriff,  were  conveyed  to  the  assignee  of  the  mortgagee  in 
1862,  and  were  by  him  conveyed  to  the  plaintiffs  November  9, 
1862.  Haggin  and  others,  holding  the  legal  title  as  the  as- 
signees of  Leese,  commenced  suit  in  1860  against  Clark  and 
others  to  recover  the  possession  of  the  premises  covered  by  the 
patent,  and  February  9,  1863,  recovered  judgment  against  the 
defendants  in  that  action,  among  whom  was  Edward  Michel- 
son,  and  execution  was  issued  on  the  judgment.  The  court 
finds  in  the  case,  among  other  things:  ^^5.  That  thereupon, 
on  the  seventeenth  day  of  March,  A.  D.  1863,  the  defendant 
Nathan  Rogers  filed  his  complaint  in  this  court  against  the 
plaintiffs  in  the  suit  of  Haggin  and  others,  claiming  that  he 
was  not  a  party  or  privy  to  said  judgment,  and  prays  a  per- 
petual injunction  and  stay  of  execution;  to  which  the  de- 
fendants answered,  alleging  service  of  process  or  summons 
upon  the  said  Edward  Michelson;  and  after  trial  had  upon 
the  merits,  a  judgment  was  rendered  against  the  said  Rogers 
and  in  fevor  of  the  defendants  in  that  suit,  determining  that 
he  had  no  right  to  the  relief  he  sought  by  his  said  suit,  and 
diamisfling  his  complaint"  The  court  also  found  that  Nathan 
Rogers,  the  defendant  herein,  was  neither  a  party  nor  privy  to 
the  suit  of  Haggin  v.  Clark  iuprOj  and  never  appeared 
therein. 

At  the  time  of  the  issuing  of  the  patent  (March  8, 185b), 
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Leese  poeaessed  a  perfect  right  of  action  for  the  recovery  of 
the  po88eBfi?OD  of  the  premises  from  the  defendants'  grantors. 
The  statute  of  limitations  therefore  commenced  to  run  at  that 
date,  and  the  plaintiffs'  action,  which  was  commenced  in  An- 
gust,  1864,  was  barred,  unless  something  has  intervened  to 
prevent  the  running  of  the  statute.  For  this  purpose,  the 
plaintiffs  rely  upon  the  judgment  in  ejectment  in  Haggin  y. 
Clarky  aupray  and  the  writ  of  possession  issued  thereon,  and 
the  judgment  in  the  suit  of  Rogers  v.  Haggin  (the  case  men- 
tioned in  the  fifth  finding  above  quoted),  and  they  hold  thai 
the  latter  judgment  extended  and  controlled  the  former  judg^ 
ment,  making  it  binding  and  conclusive  upon  Rogers,  and 
constituting  the  writ  of  possession  sufficient  authority  to  the 
sheriff  to  proceed,  and  under  it  turn  Rogers  out  of  possession 
of  the  premises. 

The  writ  of  possession,  the  proceedings  of  the  sheriff  under 
it,  and  his  return  thereon, — even  admitting  what  is  denied  by 
the  defendants,  that  the  sheriff  turned  Rogers  out  of  posses- 
sion and  delivered  the  possession  to  the  plaintiffs  in  that  ac- 
lion, — were  not  of  themselves,  and  without  the  aid  of  a 
judgment  that  bound  Rogers,  sufficient  to  interrupt  the  running 
of  the  statute,  for  at  the  time  of  the  attempted  delivery  of 
possession  under  the  writj  the  five  years  from  the  time  the  cause 
of  action  accrued  as  upon  a  perfect  title — the  patent — had 
completely  run.  Rogers's  title,  thus  acquired  by  adverse  poe- 
session, — the  claimants  under  the  patent  having  a  right  of 
action,  and  being  under  no  disability, — could  not  be  impaired 
by  an  entry  by  those  claiming  under  the  patent,  unless  made 
in  pursuance  of  a  judgment  to  which  Rogers  was  a  party  or 
privy. 

The  plaintiffs  contend  that  they  were  not  barred  of  their  re- 
covery, because  it  was  determined  in  Rogers  v.  Haggin  that 
Rogers  was  subject  to  the  judgment  in  Haggin  v.  Clarib,  28 
Cal.  162,  and  liable  to  be  turned  out  under  the  writ,  which 
matters  he  is  estopped  from  denying,  and  that  therefore  he 
was  turned  out  of  possession,  and  the  plaintififs  in  that  case, 
under  whom  the  present  plaintiffs  claim,  were  put  in  the  poe- 
session  under  the  writ  in  that  case. 

This  position  cannot  be  maintained  unless  it  was  decided  in 
Rogers  v.  Haggin  that  Rogers  was  a  party  or  privy  to  the  judg- 
ment in  Haggin  v.  Clark^  supra;  for,  as  we  held  in  Tevis  y. 
EUiSy  25  Cal.  616,  and  Wattson  v.  Dowlingj  26  Id.  125,  if  he 
was  neither  a  party  nor  privy  to  the  judgment,  he  was  neither 
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mBocied  by  the  judgment  as  an  instnunent  of  evidence,  ner 
eoold  he  be  dispossessed  by  the  writ  issued  upon  it 

The  judgment  is  not  before  us,  and  the  statement  and  find- 
ings tend  but  slightly  to  show  what  were  the  issues  or  what 
was  decided  in  the  case.  From  the  fifth  finding  it  would  be 
inferred  that  Rogers  sought  to  enjoin  the  execution  of  the  writ 
on  the  ground  that  he  was  not  a  party  or  privy  to  the  judg- 
ment. According  to  the  doctrine  of  Tevis  v.  EUU^  «upra,  that 
was  good  ground  for  refusmg  him  such  relief.  The  defendants 
answered  that  Edward  Michelson  was  served  with  process,  and 
that  allegation,  if  amounting  to  anything,  must  be  considered 
as  matter  in  avoidance  of  the  allegation  of  the  plaintiff;  and 
when  it  is  said  that  the  trial  was  had  upon  the  merits,  the 
meaning  may  be  that  it  was  found  that  Michelson  was  served 
with  process;  that  judgment  was  rendered  against  him,  and 
that  therefore  it  was  improper  to  perpetually  enjoin  the  execu- 
lion  of  the  writ  of  possession;  or  the  judgment  dismissing  the 
suit  may,  for  aught  that  appears  in  the  record,  have  been 
given  on  the  ground  that  the  sheriff  did  not  threaten  to  inter* 
fere  with  Rogers.  The  court  found  in  this  case  that  Rogers 
was  neither  a  party  nor  privy  to  the  judgment  in  Hctggin  v. 
Clarkj  28  Cai.  162;  and  as  we  cannot  presume  that  the  court 
would  have  so  found  in  disregard  of  the  judgment,  if  it  had 
been  thereby  determined  to  the  contrary,  we  are  not  justified 
in  holding,  upon  the  meager  statement  found  in  the  record  in 
ibis  case  of  the  contents  of  that  judgment,  that  it  was  there- 
by determined  that  Rogers  was  a  party  or  privy  to  the  judg- 
ment in  Hoggin  v.  Clarkj  9Upra. 

The  plaintiffs  raise  the  point  that  they  are  not  barred  by  the 
lapse  of  time,  because,  as  they  say,  their  right  of  action  first 
accrued  in  1862,  upon  the  execution  of  the  sheriff's  deed  in 
pursuance  of  the  judgment  of  foreclosure  of  the  mortgage  of 
Leeee  to  Vallejo.  We  do  not  find  that  the  point  has  hereto- 
fore been  presented  to  the  court,  but  it  is  more  plausible  than 
real,  and  its  solution  is  not  difficult. 

It  will  not  be  contended  that  a  right  of  action  accrues  suc- 
cessively to  each  of  the  several  purchasers  of  the  same  parcel 
of  land,  in  the  sense  in  which  that  term  is  used  in  statutes  of 
limitation,  as  against  the  person  in  adverse  possession,  at  the 
time  of  the  first  purchase.  Were  it  so,  it  would  be  in  the 
power  of  any  one  to  avoid  the  statute  by  simply  conveying 
the  land  during  the  running  or  after  the  expiration  of  the  five 
years.    The  plaintiffs,  to  maintain  their  proposition,  must 
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demonstrate  that  a  pttrchaeer  at  a  foreoIoBore  sale  oomes  in 
under  an  independent  title, — that  his  title  is  not  the  title  of  a 
mortgagor,  bat  a  title  that  then  first  sprang  into  being,  or  is 
derived  from  a  title  then  existing,  but  that  did  not  confer  the 
right  of  entry.  Where  one,  possessing  only  those  rights  in  the 
land  that  grow  out  of  prior  possession,  is  ousted  after  the  ex- 
piration of  five  years,  he  is  barred  of  his  recovery;  and  if  he 
thereafter  acquires  the  title  from  the  general  government,  it 
may  properly  be  said  that  he  then  acquires  an  independent 
title,  and  that  a  right  of  action  then  accrues  to  him  against 
the  adverse  possessor.  And  the  remainderman,  upon  the  ex- 
piration of  the  particular  estate,  does  not  come  in  under  it, 
but  claims  through  an  independent  source  of  title,  and  he  has 
his  action,  though  the  particular  estate  man  may  have  been 
cxxi  off  from  a  recovery  against  the  adverse  possessor.  But 
such  is  not  the  case  with  the  purchaser  at  the  foreclosure  sale. 
His  estate  in  the  land  is  the  estate  that  the  mortgagor  had, 
and  he  is  assignee  of  the  mortgagor,  in  every  sense,  so  f ar  aa 
the  title  is  concerned,  that  he  would  have  been  had  the  mort> 
gaged  premises  been  conveyed  directly  by  the  mortgagor,  in- 
stead of  indirectly  and  through  the  operation  of  a  judicial  sale. 
He  does  not  differ  in  this  respect  from  one  who  purchases  at 
an  official  sale,  made  in  satisfaction  of  a  judgment  lien.  The 
argument  of  the  learned  counsel  in  support  of  the  plaintiff's 
claim  to  the  benefits  of  the  judgment  in  Rogers  v.  Haggin  is 
based  upon  the  principle  that  by  their  purchase  at  the  fore- 
closure sale  they  succeeded  to  the  title  of  Leese,  the  mortgagor, 
and  his  assigns,  and  if  the  principle  is  not  correct,  there  is  no 
merit  in  the  argument  on  that  point;  and  if  it  is  correct,  the 
statute  does  not  begin  to  run  anew  for  their  benefit. 

It  is  said  that  this  rule,  disallowing  to  the  purchaser  at  the 
foreclosure  sale  a  new  day  from  which  to  compute  the  running 
of  the  statute,  endangers  the  security  of  the  mortgagee;  the 
answer  is:  1.  That  the  fault  is  in  the  statute  that  permits  the 
conveyance  of  lands  notwithstanding  they  may  be  held  ad- 
versely; and  2.  That  the  mortgagee  may  protect  himself  by 
covenants  permitting  him  to  sue  the  adverse  possessor  in  the 
mortgagor's  name  to  recover  the  possession. 

Judgment  affirmed. 

Sanderson,  J.,  expressed  no  opinion. 

JmWMSMT    IB    CONCLU8IVB   A0    TO    MaTTXBS   ACTUALLY    DbTBBIOHXD  Ot 

which  might  have  been  litigated  hj  the  parties:  See  EUis  ▼.  Clarke^  70  Am. 
Dea  603,  and  caaes  in  note. 
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Parties  A2n>  Parvns  oiilt  abs  Bound  bt  Jvixiiibit:  Bnuh  ▼.  Jbwfar, 
85  Am.  Dec  383^  and  note;  and  therefore  one  in  poaeaioBof  land  not  •  pvty 
nor  privy  to  an  action  for  its  ponnooaion  is  not  affooted  bj  it»  nor  can  he  be 
diapoaeeased  by  a  writ  iaaned  nnder  it:  Arrington  r,  Liaeom,  34  CaL  382;  oi^ 
ing  the  principal  case. 

Tttlb  Acquisxd  bt  Adysbsb  PoflnsBiOK  n  EQUZTALiirr  to  Titlx  bt 
I>KXD:  See  Atutia  ▼.  BcOi^  88  Am.  Deo.  703^  and  note;  and  see  the 
cited  to  this  effect  in  Arrmgiom  y.  Litcom,  84  CU.  882: 
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[ao  CAUfomiiAv  268.] 
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an  a  qnestion  of  fact»  bnt  must  be  determined  as  one  of  law  by  the  ooartk 
SuBOUiBD  Act  of  Lbgiblatubb,  Authentigate])  akd  Deposited  with 

Sbcrbtabt  of  State,  is  a  record,  and  condnsive  eridenoe  of  the  paa- 

aage  of  the  act,  and  that  the  act  passed  as  enrolled. 
It  a  MOT  CoKPsnorr  to  Ihpbaob  Ekbolled  Act  of  Lboislatubb  by  th» 

logialative  jonmals,  nor  by  the  bill  as  originally  introduced,  nor  by  the 

amendments  attached  to  i^  nor  by  parol  eyidence. 

A  MILITARY  poll  tax  of  two  dollars  was  imposed  by  act  of 
the  legislature  in  1862.  In  1866  an  act  was  passed  entitled 
''An  act  concerning  the  military  of  the  state  of  Califomia," 
the  last  section  of  which  repealed  the  act  of  1862.  The  de- 
fendant was  tax  collector  in  1866,  and  demanded  of  the  plain* 
tiff  his  military  poll  tax,  which  the  latter  refused  to  pay.  The 
defendant  thereupon  levied  on  his  goods,  and  threatened  to- 
sell  them  to  satisfy  the  tax  and  costs.  The  plaintiff  filed  a 
biU  to  enjoin  the  sale,  relying  on  the  repealing  clause  in  the 
act  of  1866,  and  the  defendant  set  up  in  his  answer  that  the 
said  act  was  null  and  void.  Judgment  for  the  plaintiff,  and 
the  defendant  appealed.  Other  material  facts  appear  in  the 
oinnion. 

W.  C.  Bumettj  for  the  appellant. 

Jatnes  MeCabe^  for  the  respondent. 

By  Court,  Sawtsb,  J.  The  question  in  this  case  is,  whether 
*'An  act  concerning  the  military  of  the  state  of  California," 
approved  April  2, 1866,  was  ever  legally  passed  by  the  two 
houses  so  as  to  become  a  valid  law.  The  journals  show  that 
the  bill  originated  in  the  senate,  and  was  eutiUed  ''  Substitute 
Senate  BiU  No.  66 ";  that  having  passed  that  body,  it  was 
transmitted  to  the  assembly,  where  it  was  refnred  to  the 
osmmittee  on  military  affairs;  that  said  oommittee  reported 
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it  back  to  the  assembly,  with  amendments,  and  recommended 
its  passage  as  thns  amended;  that  the  amendments  were  re- 
jected, and  that  the  bill  was  then  read  a  third  time,  and  passed. 
The  jonmal  does  not  show  either  the  contents  of  the  bill  as  it 
came  from  the  senate,  or  the  amendments  thns  proposed  and 
rejected.  After  its  passage  in  the  assembly,  the  bill  was  en- 
rolled by  the  enrolling  clerk  of  the  senate,  and  reported  to  that 
body  as  correctly  enrolled.  Upon  the  bill  as  enrolled  is  in- 
dorsed the  certificate  of  the  assistant  secretary  of  the  senate 
that  it  passed  the  senate  March  20,  1866,  and  of  the  clerk 
of  the  assembly  that  it  passed  that  body  March  29,  186f 
It  is  also  signed  by  the  president  pro  tern,  of  the  senate 
and  the  speaker  of  the  assembly,  and  has  the  approval  of 
the  governor.  This  is  the  enrolled  act  as  it  now  appears  in 
the  office  of  the  secretary  of  state, — the  legal  custodian  of  the 
record.  There  is  nothing  upon  the  face  of  the  act  as  enrolled 
and  now  remaining  of  record  in  the  office  of  the  secretary  of 
state,  nor  is  there  anything  in  the  journal,  showing  that  it  is 
not  enrolled  and  approved  in  precisely  the  same  form  as  that 
in  which  it  passed  both  houses.  To  impeach  the  validity  of 
the  act,  the  defendant  introduced  in  evidence  the  bill  as  it 
was  transmitted  from  the  senate  to  the  assembly;  the  amend- 
ments said  to  have  been  proposed  by  the  committee  of  the 
assembly  on  military  affairs,  as  they  appear  on  the  tags  an- 
nexed to  the  senate  bill;  also  oral  testimony  for  the  purpose  of 
showing  that  the  said  amendments,  as  they  appear  on  said 
tags,  are  the  amendments  proposed  by  said  committee  and  re- 
jected; and  that  said  rejected  amendments  were  incorporated 
into  the  enrolled  bill  by  the  enrolling  clerk  of  the  senate,  and 
thereby,  although  in  fact  not  adopted  by  either  house,  became 
a  part  of  the  act  as  it  now  appears.  In  other  words,  it  is 
claimed  to  be  competent  to  show  by  the  kind  of  evidence  indi- 
cated that  the  act  now  appearing  of  record  in  the  office  of  the 
secretary  of  state,  duly  authenticated  by  the  certificates  of  the 
secretary  of  the  senate  and  clerk  of  the  assembly,  the  signsr 
tures  of  the  president  of  the  senate  and  speaker  of  the  assem- 
bly, and  the  approval  of  the  governor  of  the  state,  never  did 
pass  either  house,  and  is  therefore  not  a  valid  law. 

The  question  involved  is  one  of  vast  practical  conseqnenoe. 

Is  it  admissible  to  go  behind  the  duly  authenticated  enrolled 
act  and  examine  the  journals  of  the  senate  and  assembly  for 
the  purpose  of  impeaching  the  validity  of  the  act?  And  if  it 
is  admissible  to  inspect  the  journals  for  that  purpose,  is  it  also 
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cf  a  Btill  more  fogitive  and  less  reliable  oharaoter,  doenmentaiy 
and  parol? 
These  are  the  precise  questions  to  be  determined* 
At  common  law,  the  only  mode  of  trying  the  existence  of  a 
record  was  by  the  record  itself  upon  a  plea  of  ntil  tid  reeordf 
— that  there  is  no  snch  matter  of  record  existing.  Upon  such 
an  issue  the  record  itself  is  the  only  evidence,  and  it  is  con- 
elosiye.  BlacksUme  says:  '^The  trial,  therefore,  of  this  issue 
— nul  tid  record — is  merely  by  the  record;  for,  as  Sir  Bdward 
Coke  observes,  a  record  or  enrollment  is  a  monument  of  so 
high  a  nature,  and  importeth  in  itself  such  absolute  verity, 
that  if  it  be  pleaded  that  there  is  no  such  record,  it  shall  not 
receive  any  trial  by  witness,  jury,  or  otherwise,  but  only  by 
itseir':  8  61a.  Com.  831.  The  evidence  of  the  acts  of  Parlia- 
ment or  of  the  legislature,  which  are  made  matters  of  record, 
must  be  the  record  of  those  acts,  as  much  so  as  the  records  of 
courts  of  justice. 

In  England,  ^general  acts  are  always  enrolled  by  the  derk 
of  the  Parliament,  and  delivered  over  into  the  chancery  (which 
enrollment  in  the  chancery  makes  them  the  original  reoord)''; 
but  as  to  private  acts,  the  bill  itself,  filed  and  sealed  and 
remaining  with  the  clerk  of  the  Parliament^  is  the  original 
record:  King  v.  Arwndel^  Hob.  249  [110].  It  was  not  custom- 
ary to  enroll  private  acts  except  upon  suit  for  that  purpose. 
When  enrolled,  the  enrolled  act  itself  was  the  original  record, 
and  the  record  was  conclusive.  It  could  not  be  aided  or 
affected  by  the  journals.  There  was  in  fact  no  journal  kept  by 
the  House  of  Commons  till  the  time  of  Bdward  VI.:  Id.  109. 
In  the  case  cited,  it  is  said,  upon  the  question  of  explaining 
the  record  of  an  act  of  Parliament  by  the  aid  of  the  journals: 
''But  now  suppose  that  the  journals  were  in  every  way  fiill 
and  perfect,  yet  it  hath  no  power  to  satisfy,  destroy,  or  weaken 
the  act,  which,  being  a  high  record,  must  be  tried  by  itself, 
teste  meipeo.  Now,  journals  are  no  records,  but. remembrances 
for  forms  of  proceedings  to  the  record;  they  are  not  of  neces- 
sity,  neither  have  they  always  been.  They  are  like  dockets  of 
proOionotaries,  or  the  particular  to  the  king's  patent.  .... 
The  journal  is  oi  good  use  for  the  observation  of  the  generality 
and  materiality  of  proceeding  and  deliberations  as  to  the  three 
readings  of  any  bill,  the  intercourses  between  the  two  houses, 
and  the  like;  but  when  the  act  is  passed,  the  journal  is  expired. 
And  in  this  journal  there  appears  but  one  reading  of  the  biU 
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in  the  upper  house  when  it  passed,  which  is  unlikely.  But  it 
the  record  of  the  act  itself  carry  its  death's  wound  in  itself^ 
then  it  is  true  that  the  parchment — no,  nor  the  great  seal, 
either  to  the  original  act  or  to  the  exemplification  of  it — will 
not  serve  as  in  the  4  Henry,  7, 18,  where  the  act  was  by  the 
king,  with  the  consent  of  the  lords  (omitting  the  commons), 
and  was  judged  therefore  void.  And  he  that  observes  the  case 
83  Henry,  9,  17,  which  was  the  only  case  relied  upon  by  the 
defendant's  counsel,  shall  find  it  so;  and  upon  this  rule  the 
doubt  to  be  conceived,  namely,  upon  the  Parliament  roll  itself 
not  upon  the  journal":  Kinff  v.  Arwndely  Hob.  110,  111. 

In  this  state,  the  practice  is  to  enroll  all  acts,  both  general 
and  private.  The  enrollment  may  not  be  performed  in  precisely 
the  same  manner  as  in  the  case  of  acts  of  Parliament,  but  it 
has  the  same  purpose  and  efifect.  With  us,  perhaps,  the  en- 
rolled act  is  both  the  original  act  and  the  enrollment,  for  it  10 
enrolled  before  attested,  and  the  attestation  is  on  the  enrolled 
act  itself.  The  regular  course  of  proceedings  is,  after  all 
amendments  proposed  to  a  bill  have  been  acted  upon,  to  en- 
gross the  bUl  as  amended.  After  engrossment  it  is  put  upon 
its  final  passage.  Alter  it  has  passed  both  houses  it  is  enrolled 
by  the  enrolling  clerk  of  the  house  in  which  it  originated. 
After  enrollment  it  is  passed  to  the  committee  on  enrollment  of 
that  house,  and  upon  their  report  that  it  is  correctly  enrolled, 
the  act  thus  enrolled  has  indorsed  upon  it  the  date  of  its  pas- 
sage through  their  respective  houses,  certified  by  the  secretary 
of  the  senate  and  clerk  of  the  assembly.  It  is  then  signed  by 
the  president  of  the  senate  and  speaker  of  the  house,  approved 
by  the  governor,  and  deposited  with  the  secretary  of  state, 
whose  duty  it  is  to  retain  the  '^  custody  of  and  carefully  pre- 
serve ....  the  manuscript  containing  the  enrolled  acts  and 
joint  resolutions  ....  of  the  legislature":  Stats.  1854,  p.  117, 
see.  4.  The  enrolled  act,  thus  authenticated  and  deposited  in 
the  office  of  the  secretary  of  state,  must  be  regarded  as  the 
record,  and  tfij^^  monument  of"  as  ^high  a  nature"  and 
solemn  character  as  an  act  of  Parliament  enrolled  in  chancery, 
or  as  a  record  in  a  court  of  justice,  unless  there  is  something 
in  our  constitution  or  laws  detracting  from  its  dignity  or  au- 
thorizing its  impeachment  We  have  not  been  referred  to  any 
provision  of  the  c<mstitution  or  of  the  statute — and  we  know 
of  none — which  in  any  degree  impairs  the  dignity  of  this 
solemn  record,  or  modifies  the  principles  of  the  commcm  law 
applicable  to  it    But  it  may  be  well  to  notice  the  observations 
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of  judges  in  the  dedskni  of  oihor  statao,  to  show  that  hi  no 
iottance  in  the  older  states  has  the  oommon  law  been  departed 
from  to  the  extent  reqoiied  to  annni  the  statute  under  oon* 
eideration.  At  common  law,  not  eren  the  plea  of  mil  tid  record 
was  admissible.  There  was  no  plea  by  which  the  existence  of 
a  general  act  of  Parliament,  as  a  question  of  fitot,  ooald  be  put 
in  ifisue  and  tried.  It  was  regarded  as  a  question  of  law  alonoi 
of  which  the  judges  were  bound  to  take  notice.  If  the  enroll- 
ment  was  in  existence  they  would  consult,  but  of  course 
would  not  go  beyond  that  record.  But  if  that  had  been  lost 
or  destroyed,  and  there  was  no  printed  statute,  it  was  neoe^ 
sary  for  ike  judges  to  look  for  it  in  other  documents  where  it 
had  been  recited  or  recognized  and  acted  upon,  or  to  inform 
themselves  in  the  best  mode  they  could.  It  was  still  a  queih 
tion  of  law,  and  not  of  fact,  and  they  were  supposed  to  know 
the  law.  Thus  in  Prvne^B  Cau,  8  Coke,  28,  'Mt  was  re* 
eolTed  that  against  a  general  act  of  Parliament,  or  such  act 
whereof  the  judges  ex  officio  ought  to  take  notice,  the  other 
party  cannot  plead  nvl  tid  record;  for  of  such  acts  the  judges 
ought  to  take  notice;  but  if  it  be  misrecited,  the  party  ought 
to  demur  in  law  upon  it  And  in  that  case  the  law  is  grounded 
upon  great  reason;  for  God  forbid  if  the  record  of  such  acts 
should  be  lost  or  consumed  by  fire,  or  other  means,  that  it 
should  tend  to  the  general  prejudice  of  the  commonwealth; 
but  rather,  although  it  be  lost  or  consumed,  the  judges,  either 
by  the  printed  copy,  or  by  the  record  in  which  it  was  pleaded, 
or  by  other  means,  may  inform  themselves  of  iV'  See  also 
Dwarris  on  Statutes,  p.  613. 

In  New  York,  the  question  as  to  whether  an  act  of  the  legis- 
lature had  been  passed  by  a  two-thirds  vote,  as  required  by 
the  constitution,  was  regarded  by  several  judges  of  the  court 
for  the  correction  of  errors  as  properly  presented  by  demurrer; 
that  is  to  say,  that  it  is  a  question  of  law  for  the  court,  and 
not  a  question  of  £Eict  for  the  jury:  People  v.  Purdy^  2  Hill,  35; 
De  Bow  V.  PecpUj  1  Denio,  14;  Warner  v.  Beers^  23  Wend.  131, 
per  Verplanck;  Id.  170,  per  Bradish,  Pres.  Sen.;  Purdy  v.  Peo^ 
pie,  4  Hill,  894,  per  Paige;  Id.  404,  per  Franklin.  The  decis- 
ions in  these  cases  all  arose  upon  demmfer  to  the  pleadings  or 
instructions  to  the  jury.  While  the  judges  in  New  York  were 
subsequently  unable  to  agree  among  themselves  as  to  what 
precise  points  were  decided  in  these  several  cases  (see  opinions 
of  the  chancellor  in  Qifford  v.  Livingstorif  2  Denio,  888,  and 
Senator  Hand,  Id.  889;  opinion  of  Mr.  Chief  Justice  Bronson 

▲k.  Dm.  Vol.  IiYTYTT— 7 


98  Shbbmah  v.  Stoby.  [CaL 

in  De  Bcw  y.  Peaple^  mtpra;  and  opinion  of  Mr.  Jnsttee  Cowen 
in  HwU  r.  Van  Alstynej  25  Wend.  612),  it  is  dear  thai,  regard- 
ing the  question  either  as  one  of  law  to  be  determined  by  the 
conrt  or  of  tad  for  the  jnry,  they  did  not  decide  it  to  be  com- 
petent to  impeach  the  verity  of  an  act  properly  authenticated 
and  enrolled  by  parol  testimony,  or  documentary  evidence 
showing  the  action  of  the  two  houses  prior  to  such  enrollment. 
Nor  did  any  one  intimate — unless  senators  Franklin  and  Ver- 
planck  may  be  considered  exceptions — that  it  would  be  ad- 
missible to  go  behind  the  act  authenticated  in  the  proper 
manner.  The  question  was  alluded  to  in  People  v*  Purdy^  2 
Hill,  84.  But  in  this  case,  and  in  tiie  ott)er  cases  cited  fix>m 
our  sister  stetes,  the  question  and  ttie  decision  tiiereon  arose 
under  constitutional  and  stetutory  provisions,  which  to  a 
greater  or  less  extent  affected  the  decisions.  The  constitution 
of  New  York  required  in  express  terms  a  certain  class  of  acta 
tobe  passed  by  a  vote  of  two  thirds  of  all  the  members  of  each 
house.  The  question  was  raised  on  demurrer  whether  the  act 
in  question  received  the  required  vote.  And  the  question  dis- 
cussed was,  whether  the  judicial  tribunals  under  the  constitu- 
tional and  stetutory  provisions  in  force  could  go  behind  the 
*'  printed  statute-book  "  for  the  purpose  of  ascertaining  wheUier 
the  law  had  received  the  requisite  vote.  Mr.  Justice  Bronson 
said:  ^'  I  have  felt  a  good  deal  of  difficulty  on  that  question. 

....  The  question  is  no  doubt  one  of  great  delicacy 

To  give  efficacy  to  tiiis  provision  [of  the  constitution]  and 
secure  the  people  against  the  exercise  of  powers  which  they 
have  not  granted,  we  mult,  I  think,  when  called  on  to  do  so, 
look  behind  the  printed  stetute-book,  and  inquire  whettier  bills 
creating  or  altering  corporations  have  received  the  requisite 
number  of  votes."  For  the  purpose  of  giving  efiioct  to  an  ex- 
press constitutional  provision, — a  consideration  which,  seems 
to  have  had  weight  in  the  mind  of  Mr.  Justice  Bronson, — he 
felt  called  upon  to  look  behind  the  "printed  statute-book"; 
but  to  what  did  he  look?  The  next  paragraph  shows  how  far 
he  proposed  to  carry  the  investigation,  and  that  is  to  the  en- 
rolled act,  and  the  certificates  of  the  presiding  officers, — the 
^  engrossed  bill,"  as  he  calls  it,  but  it  is  evidentiy  the  same  as 
our  enrolled  act,  for  it  is  the  one  certified  by  the  proper  offi- 
cers, signed  by  the  governor,  and  on  file  in  the  office  of  the 
secretary  of  state:  See  N.  Y.  B.  S.,  pt  1,  c  7,  tit  4,  sees.  8,  4, 
10.  It  is  therefore  the  actual  record  of  the  act  The  term 
"  engrossed  bill "  is  evidentiy  used  in  a  similar  sense  by  the 
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same  judge  in  the  case  of  D$  Bwd  t.  People^  1  Denio,  14.  He 
■ays,  in  People  y.  Purdy^  2  Hill,  85:  ''  It  is  also  enacted  that 
'  no  bill  shall  be  deemed  to  have  been  passed  by  the  assent  of 
two  thirds  of  the  members  elected  to  each  hoose  unless  so  cer- 
tified by  the  presiding  officer  of  each  house':  1  R.  S.,  p.  156, 
sec.  3.  To  give  foil  efiect  to  this  enactment,  and  provide  a  con- 
venient mode  of  ascertaining  whether  the  two>thirds  clause  in 
the  constitution  has  been  duly  observed,  the  laws  should  be 
published  with  all  the  usual  evidences  of  their  authenticity. 
The  certificates  of  the  presiding  officers  of  the  two  houses,  and 
the  approval  of  the  governor,  should  be  published  as  well  aa 
the  body  of  the  law.  But  as  such  has  not  been  the  practice,  I 
have  examined  the  original  engrossed  bill  on  file  in  the  secre- 
tary's office,  and  find  that  the  act  of  1840  is  only  certified  by 
the  presiding  officers  in  the  usual  form  of  certifying  majority 
bills.  If  this  be  not  conclusive,  it  is  at  least  prima  facie  evi- 
dence; and  following  the  statute,  this  bill  cannot  be  deemed  to 
have  been  passed  by  the  assent  of  two  thirds  of  the  members 
elected  to  each  house." 

All  that  is  here  said  is,  in  efiect,  that  as  the  statute  ex- 
pressly provides  that  ^^  no  bill  shall  be  deemed  to  have  passed 
by  the  assent  of  two  thirds  of  the  members  elected  to  each 
house  unless  so  certified  by  the  presiding  officer  of  each 
house,"  and  as  these  certificates  are  not  printed  in  the  stat-^ 
utes,  I  will  look  behind  the  ^'  printed  statute-book  "  to  the  en- 
rolled bill, — the  act  itself,  the  original  record, — and  see  if  the 
bill  is  so  certified;  and  if  I  find  from  the  record  that  it  is  not. 
so  certified,  I  vrill  take  that  as  record  evidence  that  the  bill' 
did  not  pass  by  the  requisite  number  of  votes.  That  is  to  say,. 
I  will  determine  the  question  by  an  inspection  of  the  record 
itself,  instead  of  the  statute  as  printed.  He  thinks  —  and  so 
does  the  chief  justice  in  Hunt  v.  Van  AlHyne^  25  Wend. 
609 — that  the  certificates  of  the  presiding  officers  and  the 
approval  of  the  governor,  as  they  appear  upon  the  record 
itself^  as  well  as  the  body  of  the  act,  should  have  been  printed 
in  the  statute-book.  Had  it  been  so  printed,  the  necessity  of 
looking  behind  the  statute-book  to  the  record  itself  would 
have  been  obviated;  and  so  would  the  difficulty  of  President 
Bradish  as  to  the  right  to  go  behind  the  printed  statute-book, 
suggested  in  a  case  which  will  be  cited.  There  is  no  intima- 
tion that  it  would  be  admissible  to  carry  the  investigation 
further,  and  he  r^ards  it  as  a  matter  of  doubt  and  delicacy 
whether  it  should  be  carried  to  this  extent    But  the  other 
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judges  do  not  difitioctly  allude  to  the  mattery  although  Mr. 
Justice  Cowen  seems  to  be  of  the  same  opinion  (p.  45),  and 
the  case  is  decided  upon  other  grounds. 

The  case  went  to  the  court  for  the  correction  of  er- 
rors. The  chancellor  (Walworth)/  without  inquiring  how 
the  question  as  to  whether  the  act  was  passed  by  a  snffi* 
cient  number  of  votes  is  to  be  determined, — that  is,  as  a  qnee- 
tion  of  law  or  fact, — took  the  view  of  the  question  ezpreesed 
by  Mr.  Justice  Bronson  in  the  supreme  court,  viz.,  that  it  was 
proper  to  go  behind  the  printed  statute-book  (which  is  printed 
on  the  certificate  of  the  secretary  of  state),  and  look  to  the 
original  record, — the  enrolled  bill  and  certificate  of  the  pre- 
siding officer  of  each  house  thereto  appended.  He  says  {Purdy 
V.  People  J  4  Hill,  390):  ^'The  legislature  has  declared  by  law 
that  no  bill  shall  be  deemed  to  have  passed  by  a  two-thirds 
vote  unless  it  is  so  certified  by  the  presiding  officer  of  each 
house.  And  I  am  inclined  to  the  opinion  that  such  a  certifi- 
cate, rather  than  the  certificate  of  the  secretary  of  state,  speci- 
fying the  time  when  the  law  was  passed,  is  to  be  considered 
the  only  legal  evidence  that  the  bill  was  in  fact  passed  with 
the  assent  of  two  thirds  of  all  the  members  elected  to  each 
branch  of  the  legislature."  There  is  no  intimation  that  it  is 
admissible  to  go  behind  the  record;  but  to  the  contrary,  for 
he  thinks  it  '^  is  to  be  considered  the  only  legal  evidence  that 
the  bill  has  in  fact  passed,"  etc. 

Senator  Paige  expresses  a  similar  view,  and  holds  that  it 
must  be  determined  as  a  question  of  law.  He  says  (p.  394): 
**  Judges,  who  are  bound  to  take  notice  of  a  public  act,  must 
determine  this  question  by  an  inspection  of  the  record;  for 
nul  tiel  record  cannot  be  pleaded  to  a  statute."  He  also  says 
that  Mr.  Justice  Bronson  came  to  the  same  conclusion  in  the 
supreme  court.  Senator  Franklin  takes  a  similar  view,  re- 
garding the  question  also  as  one  of  law  to  be  determined  by 
the  "judges,  who  are  to  inform  themselves  in  the  best  way  < 
they  can  "  (p.  404).  He  also  refers  to  the  journal  as  sustain- 
ing the  record  as  certified  by  the  presiding  officers  of  tlie  two 
houses.  But  there  does  not  appear  to  have  been  any  question 
relating  to  the  journals.  These  are  the  only  members  of  the 
court  who  alluded  to  the  question.  The  judgment  of  the  su- 
preme court  was  reversed. 

In  Warner  v.  Beers^  23  Wend.  131,  and  Bolander  v.  Stevem^ 
23  Id.  103,  which  are  prior  in  time  in  the  court  of  errors  to 
the  case  of  People  v.  PUrdy^  supra,  the  question  was  also  dis- 
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cussed.  The  qnestioii  wss  distinctly  raised  as  a  question  of 
law  by  demurrer  (p.  108).  The  point  was  made  in  briefi  of 
coonsel  and  authorities  cited.  The  chancellor  says  he  has 
▼ery  little  doubt  that  the  court  is  not  authorised  upon  this 
demurrer  to  the  plaintiff's  declaration  to  look  beyond  the 
"printed  statute-book"  to  ascertain  whether  the  law  was  passed 
by  a  two*thirds  vote  [in  this  he  was  oyerruled  in  People  y. 
Purdy,  9upra;  see  opinion  of  Mr.  Chief  Justice  Bronson  in 
D$  Bow  Y.  People^  1  Denio,  14],  but  he  does  seem  to  doubt  '^  if 
a  court  is  authorised  in  any  way  to  institute  an  inquiry  into 
the  mode  in  which  a  law  signed  by  a  governor,  and  duly  cer- 
tified by  the  secretary  of  state,  was  passed  ":  Warner  v.  Beer9^ 
23  Wend.  125,  and  note  to  Bolander  y.  Stevens,  23  Id.  104. 
He,  however,  expresses  no  opinion.  Senator  Verplanck,  in  a 
yigorouB  opinion,  maintains  that  the  question  as  to  whether 
the  act  in  question  was  passed  by  a  oon^petept  ^our  ^i j>rqp- 
eriy  presented  by  demurrer  j(p«  1^2*). '-!0^  ^fi7^  {p*  133):' 
"  But  all  our  authoiifiea  a^  ^V^<>P^  that, '  as  judges  are  bound 
take  notice  of  a  general  law,  so  it  is  their  province  to  deter- 
mine whether  it  be  a  statute  or  not':  Dwarris  on  StatuteSi 
sees.  6,  SO.  The  same  author  adds  '  that  the  rule  depends, 
not  on  conjectural  expediency,  but  positive  law.  Accordingly, 
the  existence  of  a  public  act  must  be  tried  by  the  judges,  who 
are  to  inform  themselves  in  the  best  way  they  can.'  When 
we  consider,  too,  that  the  rights,  interests,  property,  and  peace 
of  a  large  majority  of  citizens  must  rest  more  or  less  upon 
the  presumed  validity  of  enactments  of  statutes  authenticated 
in  the  forms  of  law,  and  subject  only  to  judicial  revision  as  to 
their  constitutional  character,  we  cannot  but  see  the  imperious 
necessity  of  having  some  stable  rule  which  should  prevent  the 
authority  of  every  law  being  left  to  depend  upon  the  verdict 
of  a  jury,  on  the  accidental  evidence  before  them.  I  hold 
accordingly,  that  the  doctrine  that  '  against  a  general  statute 
nml  tiel  record  cannot  be  pleaded '  expresses,  with  the  weight 
of  old  and  learned  authority,  and  in  antique  and  artificial 
language,  a  sound  rule  of  wise  general  policy." 

Again  (p^  135):  "The  official  printed  volumes  of  the  acts 
are  the  usual  and  authentic  evidence  to  the  court  of  the  stat* 
ute  law.  Should  it  happen  that  some  egregrious  error  of  the 
piress,  as  has  been  known  to  occur,  had  distorted  the  sense  of 
the  statute,  the  courts  might,  in  their  discretion,  resort  to 
other  and  still  better  authority,  and  correct  the  printed  copy 
by  the  original  statute  itsell    They  could  do  this  on  every 
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principle  of  common  sense;  besides  which,  the  inspection  of 
the  record/  when  judged  necessaryy  has  the  sanction  of  the 
most  venerable  authorities  and  oldest  usage  of  our  commoQ 
law:  See  the  ancient  cases,  NorfolVs  CasCj  Dyer,  93;  Princess 
Case^  8  Coke,  28,  collected  by  the  learned  research  of  Mr. 
Noyes  in  his  able  argument  of  this  branch  of  the  case.  So 
in  later  times;  before  Mr.  Chief  Justice  Pratt  (Sex  y.  Jeffrie^ 
1  Strange,  446)  and  Lord  Mansfield  (Rex  y.  IZo&ot&am,  3  Burr, 
1472),  the  original  Parliament  rolls  were  examined  to  correct 
the  printed  books.  If^  then,  the  original  act,  or  the  duly  cer- 
tified copy  of  it,  could  be  read  at  bar  to  ascertain  the  true 
manuscript  reading  of  the  act,  why  not  for  any  other  pur- 
pose, and  especially  to  determine  whether  the  bill  shaU  bo 
judicially  ^  deemed '  to  haye  been  passed  by  a  constitutioaal 
•V^uttiocity?.''  And  again  (p.  187):  "These  considerationB  and 
'  luo[tl^rlfies;*l^ad  my  mind  to  the  undoubting  conyiction  that 
this  court,* 'as* well*  s»  thtf  court  ))elow,  is  bound,  wheneyer  such 
a  question  is  presented,  to  use'tbe'autboriiy  of  known,  uncon- 
tradicted, and  acknowledged  history;  and  if  necessary,  of  the 
printed  records  and  journals;  and  if  need  yet  be,  of  actual 
inspection  of  the  original  certified  acts  themselyes,  not  as  tee- 
timony  to  disputed  focts,  but  as  the  best  authorities  for  the 
true  meaning  and  right  constitutional  character  of  any  stat- 
ute that  may  be  brought  under  consideration.'' 

Mr.  Bradish,  president  of  the  senate,  in  a  yery  ludd  and 
able  opinion,  maintains  that  the  statutes  as  certified  by  the 
secretary  of  state, — the  printed  acts, — under  the  statute  of 
New  York,  are  condusiye,  and  that  it  is  inadmissible  to  go 
behind  them.  He  says,  upon  any  other  hypothesis,  "thai 
certainty  as  to  what  the  law  is,  which  is  so  important  to  all, 
and  which  it  has  been  the  object  of  the  statute  to  establish, 
would  be  at  once  destroyed,  and  eyerything  thrown  into 
doubt  ....  This  interpretation  once  admitted,  it  would  be 
as  di£Bcult  to  limit  these  inquiries  as  it  would  to  calculate 
their  inconyenience  or  compute  their  mischiefs.  But  what 
would  be  only  difficulties  within  our  state  would  be  impossi- 
bilities out  of  it":  pp.  169, 170.  What  shall  we  say,  then,  to 
going  behind  the  enrolled  act  itself,  the  record  of  the  act? 

But  conceding  the  propriety  of  going  beyond  the  printed 
statute  to  ascertain  whether  the  law  has  been  passed  by  the 
requisite  number  of  yotes,  in  what  mode  shall  tiie  inquiry  be 
made?  In  discussing  this  point,  he  sajrs  the  act  ^  is  thers- 
fore  a  public  act;  and  haying  receiyed  the  requisite  legal  sano- 
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done,  and  been  deposited  in  the  office  of  the  eecretary  of  Btate, 
it  has  become  a  public  record.  I  am  therefore  clearly  of  opin- 
ion that  the  question  whether  this  act  of  the  legislature  be  a 
law  is  not  a  question  of  £act  to  be  tried  by  a  jury,  but  one  of 
law  to  be  determined  by  the  court  only,  and  that  by  an  in« 
spection  of  the  record.  That  record  imports  yerity.  Its  tmth 
cannot  be  determined  by  a  proceeding  in  paw,  but  must  be 
decided  by  itself  on  inspection.  This  opinion  rests  upon  th« 
highest  authorities,  both  ancient  and  modem.  The  precedents 
are  numerous  and  conclusive  that  at  common  law  the  Taliditj 
of  a  public  act  cannot  be  put  in  issue  by  a  plea.  A  man  can- 
not plead  nxd  tiel  record  to  a  public  statute.  Byen  in  one  of 
the  most  remarkable  cases  in  the  English  books,  it  was  held 
unanimously  by  the  most  distinguished  legal  lights  of  that 
day  that '  against  a  general  act  of  Parliament,  or  such  an  act 
whereof  the  judges  ought  ex  officio  to  take  notice,  niil  tid 
record  cannot  be  pleaded';  and  an  act  of  Parliament  became 
necessary  to  remove  the  evil  sought  to  be  remedied  by  the 
proceedings  in  that  case.  This  doctrine,  unless  necessarily 
modified  by  the  Revised  Statutes,  is  as  sound  and  salutary 
here  as  elsewhere.  A  contrary  dootrine,  indeed,  would  seem 
to  be  firaught  with  equal  absurdity  and  mischief.  A  pro- 
ceeding in  paiiy  if  admitted,  might  extend  to  the  investiga* 
tion  of  even  the  purity  of  the  acts  of  the  legislature,  and  to 
the  constitutional  rights  and  official  conduct  of  its  members. 
The  idea  of  thus  putting  on  trial  before  a  jury  the  official 
conduct  of  members  of  the  legislature  in  a  mere  collateral 
proceeding,  in  which  they  are  in  no  respect  parties,  and  are 
wholly  unheard,  is  in  itself  monstrous,  and  would  be  equally 
a  violation  of  their  constitutional  rights  as  it  would  be  of  the 
plainest  dictates  of  justice.  The  yery  difficulties,  not  to  say 
mischiefii,  of  such  an  inyestigation,  in  whatever  form  it  may 
be  pursued,  constitutes  so  many  arguments  in  favor  of  the 
other  rule,  vix.,  that  of  considering  the  certificate  of  the  sec- 
retary of  state  conclusive,  and  of  allowing  no  inquiry  beyond 
it.  This  would  be  giving  to  that  certificate  and  to  the  statute- 
book  the  character  which  the  legislature  clearly  intended. 
This  rule  would  be  as  convenient  in  practice  as  it  would  seem 
to  be  sound  in  theory.  It  would  leave  our  courts  to  judge  of 
the  constitutionality  or  unconstitutionality  of  an  act  of  the 
legislature  solely  by  its  own  provisions,  as  they  appear  upon 
the  &ce  of  the  act  itself  unembarrassed  by  any  preliminary  in- 
quiry as  to  the  manner  in  which  or  the  votes  by  which  it  had 
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passed.'*    No  other  member  of  the  ooart  diecoBsed  the  ques- 
tion. 

Again,  in  EwU  y.  Van  AUtyne^  25  Wend.  606,  the  question 
was  raised  by  plea  and  demurrer  to  the  plea.  Mr.  Chief  Justioe 
Kelson  says  (p.  610):  ''If  material  to  determine  the  validity 
of  the  law  within  the  two-thirds  provision  in  the  constitution, 
or  within  any  of  the  sections  of  the  Revised  Statutes  regulating 
the  mode  of  the  enactment  of  laws,  they  can  still  be  brought 
to  our  notice,  doubtless,  by  an  exemplified  copy  of  the  origi- 
nal on  file.  Until  this  is  done,  we  do  not  look  beyond  the 
statute  as  published  by  the  requisite  authority,  and  shall  as- 
sume each  there  found  to  be  constitutionally  enacted.  In  the 
case  before  us,  assuming  the  special  pleas  constitute  a  valid 
defense  to  the  action,  if  true,  under  the  test  given  in  section 
8,  1  B.  S.  143,  which  declares  that  no  bill  shall  be  deemed  to 
have  been  passed  by  the  assent  of  two  thirds  unless  so  cer- 
tified by  the  presiding  officer  of  each  house,  an  exemplified 
copy  of  the  general  banking  law  might  determine  the  fact  in- 
volved in  them.  If  on  its  production  no  such  certificate  ap- 
peared, the  court  would  be  bound  to  regard  it  as  passed  by  a 
majority  only.  But  suppose  it  did  appear,  would  it  be  con- 
clusive? It  seems  to  me  it  would  be  so.  There  are  only  two 
modes  of  contradicting  it:  1.  By  the  journals  of  the  two 
houses;  and  2.  By  parol  testimony.  The  presiding  officer  had 
all  the  benefit  of  the  first,  the  ayes  and  noes  were  taken,  and 
the  journals  made  up,  under  his  supervision  and  control.  His 
means  of  ascertaining  and  determining  the  fact  when  he  de- 
clares the  law  to  be  passed,  exceed  those  of  any  other  tribunal 
that  might  afterward  be  caUed  upon  to  inquire  into  it  Be- 
sides, the  hurry  and  looseness  with  which  the  journals  are 
copied,  and  the  little  importance  attached  to  the  printed  copies, 
necessarily  impair  confidence  in  their  correctness.  They 
are  most  uncertain  data  upon  which  to  found  a  judicial  deter- 
mination of  the  rights  of  property,  much  more  of  great  con- 
stitutional questions.  As  to  the  second  mode  of  contradicting 
the  certificates,  the  evidence  would,  if  possible,  be  still  more 
fallible  and  unsatisfactory.  Indeed,  we  can  scarcely  imagine 
a  case  where,  from  its  nature,  the  proof  would  be  so  subject  tc 
the  doubtful  and  conflicting  recollection  of  witnesses.  Nothing 
short  of  absolute  necessity  could  justify  a  resort  to  it.  It 
would  hardly  deserve  weight  in  contradicting  the  journal  itself, 
much  less  the  certificate  of  the  presiding  officer  affixed  to  the 
law."    But  he  reserves  himself  on  this  point,  as  the  case  went 
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€ff  on  other  gioimds,  and  neither  of  the  other  jnettoee  allude 
toil. 

In  De  Bow  y.  People^  1  Denio,  14,  Mr.  Chief  Justice  Broneon, 
referring  to  People  ▼.  Purdy^  4  Hill,  884,  flays:  ^^It  is  now 
settled  that  it  is  the  bnsiness  of  the  court  to  determine  what  is 
statnte  as  well  as  what  is  conunon  law,  and  for  that  purpose 
the  judges  may,  and  should  if  necessary,  look  beyond  the  stat- 
ute-book and  examine  the  original  engrossed  bills  on  file  in  the 
office  of  the  secretary  of  state;  and  it  seems  that  the  journal 
kept  by  the  two  houses  may  also  be  consulted."  There  is 
nothing,  however,  in  any  of  the  cases  to  justify  the  suggestion 
in  regard  to  the  journals,  except  the  allusion  to  them  by  sen- 
ators Franklin  and  Verplanck,  before  noticed  {Purdyy.  PeopUj 
4  Hill,  405),  and  they  referred  to  them  as  sustaining  and  not 
overthrowing  the  reoxrd.  If  the  chief  justice  is  right  as  to 
what  was  determined,  the  question  is  one  of  law  for  the  court, 
and  not  of  fact  for  the  jury,  to  be  determined  like  any  other 
question  of  law,  for  it  was  raised  on  demurrer  to  an  informa- 
tion in  the  nature  of  a  qw>  warranto^  wherein  the  relator  re- 
lied upon  a  law  altering  the  charter  of  New  York  City,  which 
had  not  been  certified  as  having  passed  by  a  two-thirds  vote. 
But  the  court  only  looked  beyond  the  ''printed  statute-book" 
to  the  original  act  certified  and  on  file  in  the  office  of  the  see* 
letary  of  state,  — the  actual  record. 

Thus  stand  the  discussions  in  the  courts  of  New  York,  and 
the  utmost  extent  to  which  the  points  decided  can  be  said  to 
go  is,  that  the  question  is  one  of  law  for  the  court,  and  that 
the  court  may  look  behind  the  printed  statute  to  the  enrolled 
act  itself, — to  the  record.  In  the  several  cases,  the  records 
themselves  were  not  authenticated  in  the  mode  required,  to 
show  that  the  several  acts  had  received  the  votes  of  two  thirds 
ef  all  the  members  of  each  house,  and  they  carried  upon  their 
fiuse  the  evidence  of  the  invalidity  of  the  acts.  In  the  lan- 
guage of  Hobart,  the  "record  of  the  act  itself  carried  its 
death's  wound  in  itself,  and  neither  the  parchment  nor  the 
great  seal "  could  save  it.  But  the  implications  from  the  dis- 
cussions of  all  the  members  of  the  several  courts  who  alluded 
to  the  question  go  strongly  to  sustain  the  position  that  the 
question  is  one  of  law;  but  whether  it  is  to  be  determined  as 
one  of  law  or  fact,  the  rule  is,  unless  modified  by  some  express 
constitutional  or  statutory  provision,  that  the  solemn  record  of 
the  act,  as  it  is  enrolled  and  authenticated  on  file  in  the  office 
of  the  secretary  of  state,  cannot  be  impeached  by  showing  de- 
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fects  and  irregularities  in  the  proceedings  while  pending  before 
the  legislature.  And  they  show  in  forcible  language,  whidi 
we  adopt,  the  inconvenience  and  mischief  which  would  neces- 
sarily flow  from  the  adoption  of  any  other  rule. 

In  the  case  of  Burr  y.  Roas^  19  Ark.  250,  the  supreme  caaxt 
of  Arkansas  were,  upon  the  argument,  referred  to  a  statute  as 
sustaining  the  action  of  the  court  below  in  allowing  an  amend- 
ment In  consequence  of  a  doubt  as  to  whether  the  act  had 
ever  passed,  raised  by  the  certificates  of  the  secretary  of  state, 
clerk,  and  speaker  of  the  house  of  representatiyes,  published 
with  the  act,  the  judges,  as  it  would  seem,  on  their  own  mo> 
tion,  looked  into  the  journal  for  the  purpose  of  determining 
the  question,  and  found  by  the  journal  that  the  bill  was  indefi- 
nitely postponed  in  the  house,  and  had  never  passed.  This 
was,  of  course,  determined  as  a  question  of  law,  and  not  of 
fact.  There  does  not  seem  to  have  been  any  objection  made 
to  the  court  adopting  this  mode  of  informing  itoel^  nor  does 
the  question  appear  to  have  been  in  any  way  discussed.  Upon 
looking  at  the  statute  (Laws  of  Arkansas,  1856-67,  p.  185),  it 
will  be  seen  by  the  certificate  of  the  secretary  of  state  that 
there  was  deposited  in  his  office,  with  the  act  itself  a  certifi- 
cate (of  the  same  date  with  the  act)  of  the  clerk  of  the  house 
of  representatives  that  the  bill  was  ''  indefinitely  postponed " 
by  the  house,  followed  by  the  certificate  of  the  speaker  of  the 
house  of  representatiyes  that  the  foregoing  statement  of  the 
clerk  is  correct,  and  that,  "  firom  mistake,  the  said  bill  has 
been  engrossed,  and  signed  by  the  speaker  of  the  house  of 
representatives  and  the  president  of  the  senate,"  and  approved 
by  the  governor.  These  certificates  of  the  clerk  and  speaker, 
then,  going  into  the  office  of  the  secretary  with  the  act,  form- 
ing a  part  of  the  record  itseli^  seem  to  have  been  regarded  by 
the  court  as  neutralizing,  so  to  speak,  the  signatures  of  the 
same  officers  to  the  act,  thereby  rendering  the  record  itself 
unsatisfactory  evidence  of  the  passage  of  the  bill.  Whether 
the  action  of  the  court  was  right  or  wrong,  the  most  that  can 
be  said  of  it  is,  that  the  court  looked  into  the  journals  for  the 
purpose  of  dispelling,  by  its  aid,  a  doubt  raised  by  an  equivo- 
cal record.  The  record,  in  a  measure,  carried  its  death  wound 
within  itself.  There  was  a  certificate  that  it  had  and  one 
that  it  had  not  passed. 

In  Spangler  v.  Jacoby^  14  111.  298  [58  Am.  Dec.  671],  under 
the  constitution  of  Illinois,  which  required  that  ^'  each  house 
shall  keep  a  journal  of  its  proceedings,"  that  ^on  the  final 
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passage  of  aU  faUlSy  the  vote  shall  bo  by  ayes  and  noeSi  and 
shall  be  entered  on  the  joamal,  and  no  bill  shall  beoome  a 
law  without  the  concurrence  of  a  majority  of  all  the  members 
elect  in  each  boose/'  it  was  held  by  two  justices,  the  third 
being  absent,  that  to  render  an  act  valid,  "  it  must  appear  on 
the  Uuce  of  the  jonmal  that  the  bill  passed  by  a  constitutional 
majority";  and  that  'Mt  is  competent  to  show  from  the  jour- 
nals of  either  branch  of  the  lef^ature  that  a  particular  act 
was  not  passed  in  the  mode  prescribed  by  the  constitution, 
and  thus  defeat  its  operation  altogether." 

But  this  ruling  was  ezpiiessly  based  upon  the  very  speoial 
provision  of  the  constitution  of  that  state.  The  court  say 
(p.  299) :  '^A  majority  of  the  members  elected  to  either  branch 
of  the  general  assembly  must  concur  in  the  final  passage  of  a 
bilL  This  is  indispensable  to  its  becoming  a  law.  Without 
H  the  act  has  no  more  force  than  the  paper  upon  which  it  is 
written.  The  vote  must  be  taken  by  ayes  and  noes.  The 
constitution  prescribes  this  as  the  test  by  which  to  determine 
whether  the  requisite  number  of  members  vote  in  the  affirma- 
tive. The  vote  must  also  be  entered  on  the  journal.  The 
office  of  the  journal  is  to  record  the  proceedings  of  the  house, 
and  authenticate  and  preserve  the  same.  It  must  appear  on 
the  £ace  of  the  journal  that  the  bill  passed  by  a  constitutional 
majority.  These  directions  are  clearly  imperative.  They  are 
expressly  enjoined  by  the  fundamental  law,  and  cannot  be 
dispensed  with  by  the  legislature.  The  constitution  requires 
each  house  to  keep  a  journal,  and  declares  that  certain  fiEicts 
made  essential  to  the  passage  of  a  law  shall  be  stated  therein. 
If  those  facts  are  not  set  forth,  the  conclusion  is  that  they  did 
not  transpire.  The  journal  is  made  up  under  the  immediate 
direction  of^the  house,  and  is  presumed  to  contain  a  full  and 
complete  history  of  its  proceedings.  If  a  certain  act  received 
the  constitutional  assent  of  the  body,  it  will  so  appear  on  the 
&oe  of  its  journal.  And  when  a  contest  arises  as  to  whether 
the  act  was  thus  passed,  the  journal  may  be  appealed  to  to 
settle  it  It  is  the  evidence  of  the  action  of  the  house,  and  by 
it  the  act  must  stand  or  fall.  It  certainly  was  not  the  inten- 
tion of  the  framers  of  the  constitution  that  the  signatures  of 
the  speakers  and  the  executive  should  furnish  conclusive  evi- 
dmce  of  the  passage  of  a  law.  The  presumption,  indeed,  is 
that  an  act  thus  verified  became  a  law  pursuant  to  the  require- 
ments of  the  constitution;  but  that  presumption  may  be  over* 
thrown.    If  the  journal  is  lost  or  destroyed,  this  prssnmptioo 
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will  sostain  the  law,  for  it  wUl  be  intended  that  the  premier 
entry  was  made  on  the  journaL  But  when  the  journal  is  in 
existence,  and  it  fails  to  show  that  the  act  was  passed  in  the 
mode  prescribed  by  the  constitution,  the  presumption  is  over- 
come, and  the  act  must  fall." 

Thus  it  is  held  that  the  constitutional  provision  modifies 
the  rule  of  the  common  law,  and  to  secure  an  enforcement  of 
its  provisions  requires  the  vote  to  be  by  ayes  and  noes,  and  to 
be  evidenced  by  entries  in  the  journals,  and  that  these  entries 
in  the  journals  are  themselves  a  part  of  the  mode  of  authen- 
tication prescribed,  and  a  part  of  the  record.  But  it  is  not 
proposed  to  carry  the  rule  further  than  is  prescribed,  and  look 
beyond  the  journals,  for  it  is  said:  "If  the  journal  is  lost  or 
destroyed,  this  presumption  (arising  from  the  act  itself  duly 
signed)  will  sustain  the  law,  for  it  will  be  intended  that  the 
proper  entry  was  made  on  the  journal." 

In  Pacific  Railroad  v.  Oovemor  of  Minaurij  23  Mo.  853  [66 
Am.  Dec.  673],  it  was  held — Mr.  Justice  Leonard  dissent- 
ing— that  the  validity  of  an  enrolled  statute,  authenticated 
in  the  manner  pointed  out  by  law,  by  the  certificate  of  the 
presiding  officers  of  the  two  houses  of  assembly  that  it  passed 
over  the  governor's  veto  by  the  constitutional  majorityi  cannot 
be  impeached  by  the  journals  showing  a  departure  from  the 
forms  prescribed  by  the  constitution  in  the  reconsideration  of 
the  bill.  The  opinion  contains  a  spirited  vindication  of  the 
common-law  rule,  and  presents  in  forcible  language,  appropri- 
ate to  the  case  now  in  hand,  the  impolicy  of  permitting  the 
final  record  of  an  net  to  be  impeached  by  the  journals  of  ths 
legislature.  Mr.  Justice  Scott  says  (p.  862):  ''If  the  legisla* 
tore  exceeded  its  powers  in  the  enactment  of  a  law,  the  courtSi 
being  sworn  to  support  the  constitution,  must  judge  the  law 
by  the  standard  of  the  constitution,  and  declare  its  validity. 
But  the  question  whether  a  law  on  its  Cetce  violates  the  oon« 
stitution  is  very  difierent  from  that  growing  out  of  the  non* 
compliance  with  the  forms  required  to  be  observed  in  its 
enactment.  In  the  one  case,  a  power  is  exercised,  not  dele- 
gated, or  which  is  prohibited,  and  the  question  of  the  validity 
of  the  law  is  determined  from  the  language  of  it.  In  the 
other,  the  law  is  not,  in  its  terms,  contrary  to  the  c<Histitution; 
on  its  £Eice  it  is  regular,  but  resort  is  had  to  something  behind 
the  law  itself  in  order  to  ascertain  whether  the  general  assem- 
bly, in  making  the  law,  was  governed  by  the  rules  prescribed 
br  its  action  by  the  oonstitutioo.    This  would  seem  like  aa 
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inquisition  into  tbe  oondact  of  the  members  of  the  general 
assembly,  and  it  must  be  seen  at  once  that  it  is  a  very  deli- 
cate power,  the  frequent  exercise  of  wliich  must  lead  to  end* 
less  confusion  in  the  administration  of  the  law.     This  inquiry 
may  be  extended  to  good  as  well  as  to  bad  laws, — to  those 
passed  as  well  with  the  approval  of  the  governor  as  to  those 
which  are  passed,  his  objections  to  the  contrary  notwithstand- 
ing; for  it  is  clear  that  if  a  law  passed  over  the  objections  of 
the  governor  may  be  impeached   by  inquiring  whether  the 
fcrms  of  the  constitution  were  observed  in  its  enactment,  the 
same  inquiry  may  be  instituted  in  relation  to  laws  passed 
with  his  sanction;   and  thus  statutes,  constitutional  on  their 
fiioe,  regular  in  their  terms,  which  may  have  been  the  rules  of 
action  for  years,  and  under  which  large  amounts  of  property 
have  been  vested,  and  numerous  titles  taken,  may  be  abro- 
gated and  declared  void.     A  principle  with  such  a  conse- 
quence should  be  supported  by  a  weight  of  authority  which 
no  court  can  resist.     When  we   reflect  on  the  manner  in 
which  journals  are  made  up,  and  the  rank  of  the  officers  to 
which  that  duty  is  intrusted,  how  startling  must  the  proposi- 
tion be  that  our  statute  laws  depend  for  their  validity  on  the 
journals  of  the  two  houses  of  the  general  assembly,  showing 
that  all  the  forms  required  by  the  constitution  to  be  observed 
in  their  enactment  have  been  complied  with  I    The  required 
forms  may  be  observed,  and  the  clerks  may  fail  to  make  the 
necessary  or  correct  entry.    If  the  journals  had  been  designed 
as  the  evidence  in  the  last  resort  that  the  laws  were  constitu- 
tionally passed,  would  not  some  method  have  been  adopted 
by  which  greater  care  would  have  been  exacted  in  entering 
the  proceedings  of  the  two  houses?    Would  the  task  of  making 
them  have  been  intrusted  to  a  single  clerk,  with  a  power  in 
the  houses  to  dispense  with  their  reading,  even  should  there  be 
a  rule  requiring  them  to  be  read, — a  matter,  however,  about 
which  the  constitution  and  laws  are  silent?    In  that  country 
from  which  we  borrow  so  many  of  our  ideas  respecting  gov- 
ernment and  laws,  and  whose  common  law  and  early  statutes 
constitute  the  substratum  of  all  our  systems  of  jurisprudence, 
the  statute  roll  is  the  only  and  exclusive  evidence  of  what  the 
statute  law  is  so  long  as  it  is  in  existence.    There  it  is  main- 
tained that  if  the  journal  were  every  way  full  and  perfect,  yet 
it  hath  no  power  to  satisfy,  destroy,  or  weaken  the  act,  which, 
being   a  high  record,  must   be   tried   only  by  itself, — teHe 
meipso So  it  appears  by  the  common  law  the  statute 
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roll  was  the  absolute  and  concluBive  proof  of  a  etatate.  Thia 
record  could  noi  be  contradicted.  It  implied  absolute  verity. 
There  was  no  plea  by  which  the  existence  of  a  statute  could 
be  put  in  issue.  Under  this  state  of  the  law  our  constitutioa 
was  adopted."  The  learned  judge  makes  a  very  proper  dis- 
tinction between  this  case  and  the  case  of  Spangler  ▼.  Jacoby^ 
14  111.  298  [68  Am.  Dec.  671],  and  other  cases  cited. 

In  Turley  v.  County  of  Logan^  17  IlL  162|  while  the  case  of 
Spangler  y.  Jaeoby^  tupra^  is  affirmed,  it  is  expressly  admitted 
that  the  case  of  Pacific  BaHroad  v.  Qovemor  of  Missouri^  28 
Mo.  353  [66  Am.  Dec.  673],  is  correctly  determined.  The 
court  say  in  regard  to  the  opinion  in  that  case:  ^*  We  have  do 
doubt  of  the  correctness  of  this  opinion  under  their  constitii- 
tion  and  upon  general  principles,  but  the  provisions  of  our 
constitution  are  special,  and  may  no  more  be  disregarded  than 
any  other  provision  in  it  restrictive  of  legislative  power."  Bat 
in  this  case,  Mr.  Justice  Skinner,  who  was  not  a  member  of  the 
court  when  Spangler  v.  Jaccbyy  tupra^  was  decided,  expressly 
reserves  himself  upon  the  question  of  the  impeachment  of  an 
act  otherwise  duly  enrolled,  by  aid  of  the  journals,  even  under 
the  constitution  of  Illinois.  This  case  also  furnishes  a  strik* 
ing  illustration  of  the  unreliability  of  the  journals  of  l^;islativ« 
bodies,  and  the  impolicy  of  departing  from  the  oommon-law 
rule  as  to  the  absolute  verity  of  records.  A  law  had  been 
passed  by  the  legislature  of  Illinois  providing  for  a  removal  of 
the  county  seat  of  Logan  County;  but  it  did  not  appear  from 
the  journal  that  the  act  had  been  read  in  the  house  the  full 
Qumber  of  times  required  by  the  constitution,  or  that  it  had 
duly  passed  and  become  a  law.  Under  the  decision  in  Span* 
gler  v.  Jacoby,  «ttpm,  it  was  therefore  void,  and  a  bill  was  filed 
on  that  ground,  and  an  injunction  obtained  against  the  officers 
of  the  county,  restraining  them  from  erecting  county  buildingi 
at  the  new  county  seat.  ^'Afterwards,  in  February,  1864,  the 
same  legislature  met  in  extra  session,  and  on  recollection  of 
members,  and  by  the  manuscript  minutes  of  the  clerk  of  the 
house  of  representatives,  amended  its  journal  so  that  it  showed 
the  bill  or  act  had  been  read  the  requisite  number  of  times." 
At  the  next  term  of  court,  this  amendment  of  the  record  was 
set  up,  and  the  injunction  dissolved  and  the  bill  dismissed. 
The  court  on  appeal  held  that  it ''  was  in  the  power  of  the 
same  legislature,  at  the  same  or  a  subsequent  session,  to  cor- 
rect its  own  journals  by  amendments  which  show  ike  tme 
bets  as  they  actually  oocurred,  when  they  are  satisfiad  by 
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neglect  or  design  the  tnith  had  Iteen  omitted  or  euppreeaed.'* 
Thus,  by  the  extraordinary  accident  of  an  extra  Bession  of  the 
le^^alatore,  the  act  waa  savedy  and  a  suit,  which  conld  have 
been  maintained  when  it  was  commenced,  was  defeated  by 
sobeeqnent  legislative  action  in  correcting  the  blunders  of  one 
of  its  clerks.  Considering  the  manner  in  which  the  journals 
are  kept,  such  accidents  must  necessarily  be  of  veiy  frequent 
occurrence,  and  that  they  do  really  frequently  happen  is  eyi- 
danced  by  the  tsLCi  that  it  occurred  in  at  least  two  if  not  more 
out  of  the  some  doien  cases  cited  in  this  opinion.  It  is  true 
that  there  is  also  one  case  of  an  enrollment  by  mistake,  which 
was  discovered  in  season  to  defeat  it  by  a  further  certificate 
appended.  But  it  is  evident  that  such  mistakes  are  likely  to 
occur  with  much  less  frequency  than  errors  in  the  journals. 
Besides,  the  va^t  importance  of  having  some  authentic  final 
record  accessible  to  all,  which  can  be  relied  on  to  show  con- 
dufiively  what  the  law  is,  without  being  obliged  to  trace  an 
act  through  all  its  various  manipulations  during  its  passage 
through  the  two  houses  and  their  committees,  and  which  is 
not  liable  to  be  overturned  on  account  of  some  latent  defect 
long  after  it  has  been  acted  upon  by  the  public,  and  for  years 
become  a  rule  of  property,  must  be  apparent  to  all.  Better — 
fJEur  better — that  a  provision  should  occasionally  find  its  way 
into  the  statute  through  mistake,  or  even  fraud,  than  that 
every  act,  atate  and  national,  should  at  any  and  all  times  be 
liable  to  be  put  in  issue,  and  impeached  by  the  journals,  loose 
papers  of  the  legislature,  and  parol  evidence.  Such  a  state  of 
uncertainty  in  the  statute  laws  of  the  land  would  lead  to  mis* 
chiefii  absolutely  intolerable. 

In  the  case  of  Oreen  v.  Ora/ve$j  1  Doug.  (Mich.)  851,  as  re- 
ported, although  the  question  was  raised  as  one  of  law  on 
demurrer,  it  does  not  appear  in  what  manner  the  fact  that  the 
act  in  question  was  not  passed  by  a  two-thirds  vote  was  made 
manifest  to  the  court,  nor  is  there  sufficient  stated  in  the  re- 
port to  enable  us  to  determine  what  bearing  the  decision  has 
upon  the  question.  See  also  Eld  v.  Oorham^  20  Conn.  12; 
Duneombe  v.  /Vtfidb,  12  Iowa,  11;  and  Fouke  v.  Fleming,  18 
Md.  412,  which  sustain  the  views  expressed  in  this  opinion. 
With  the  exception  of  the  case  of  Fatoler  v.  Petrce,  2  Cal.  166, 
in  our  own  state,  and  some  few  others  cited  in  those  com- 
mented on,  these  are  the  only  cases  bearing  upon  the  question 
that  have  fellen  under  our  observation,  although  we  do  not 


112  Sherman  v.  Stobt.  [Cal. 

by  any  meanB  claim  to  have  exhausted  the  sotirces  of  infor* 
mation. 

The  result  of  the  authorities  in  England  and  in  the  other 
states  clearly  is,  that  at  common  law,  whenever  a  general 
statute  is  misrecited  or  its  existence  denied,  the  iiueFtion  is  Co 
be  tried  and  determined  by  the  court  as  a  question  of  law,  — 
that  is  to  say,  the  court  is  bound  to  take  notice  of  it,  and  in- 
form itself  the  best  way  it  can;  that  there  is  no  plea  by  which 
its  existence  can  be  put  in  issue  and  tried  as  a  question  of 
lact;  that  if  the  enrollment  of  the  statute  is  in  existence,  the 
enrollment  itself  is  the  record,  which  is  conclusive  as  to  what 
the  statute  is,  and  cannot  be  impeached,  destroyed,  or  weak- 
ened by  the  journals  of  Parliament,  or  any  other  less  authentio 
or  less  satisfactory  memorials;  and  that  there  has  been  no 
departure  from  the  principles  of  common  law  in  this  respect 
in  the  United  States,  except  in  instances  where  a  departure 
has  been  grounded  on  or  taken  in  pursuance  of  some  express 
constitutional  or  statutory  provision  requiring  some  relaxation 
of  the  rule,  in  order  that  full  effect  might  be  given  to  such 
provisions;  and  in  such  instances  the  rule  has  lM«n  relaxed 
by  judges  with  great  caution  and  hesitation,  and  the  departure 
has  never  been  extended  beyond  an  inspection  of  the  journals 
of  both  branches  of  the  legislature. 

It  remains  to  be  seen  whether  there  is  anything  in  our  con- 
stitution or  laws  requiring  or  authorizing  a  departure  from  the 
common-law  rule.  The  constitution,  it  is  true,  in  general 
terms  provides  that  "each  house  shall  keep  a  journal  of  its 
own  proceedings,  and  publish  the  same;  and  the  ayes  and 
noee  of  the  members  of  either  house  on  any  question  shall,  at 
the  desire  of  any  three  members  present,  be  entered  on  the 
journal":  Art.  4,  sec.  11.  And  section  17  of  the  same  article 
provides  that  '^  every  bill  which  may  have  passed  the  legisla- 
ture shall,  before  it  becomes  a  law,  be  presented  to  the  governor. 
If  he  approve  it,  he  shall  sign  it;  but  if  not,  he  shall  return 
it,  with  his  objections,  to  the  house  in  which  it  originated, 
which  shall  enter  the  same  upon  the  joumal|  and  proceed 
to  reconsider  it.  If  after  such  reconsideration  it  again  pass 
both  houses,  by  ayes  and  noes,  by  a  majority  of  two  thirds  of 
the  members  of  each  house  present,  it  shall  become  a  law  not- 
withstanding the  governor's  objections.  If  any  bill  shall  not 
be  returned  within  ten  days  after  it  shall  have  been  presented 
to  him  (Sundayi  excepted),  the  same  shall  be  a  law  in  like 
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manner  as  if  he  had  signed  it,  unless  the  legidatoxei  by  ad* 
jonmnient,  prevent  sach  return." 

But  there  is  no  provision  or  law  declaring  how  the  jonmala 
shall  be  authenticated,  or  what  shall  be  their  effect  There  is 
nothing  requiring  the  ayes  and  noes  to  be  entered  in  any  case, 
except  at  the  option  of  three  members.  Even  when  an  act  is  re* 
turned  without  the  approval  of  the  govemor,  although  there  is  a 
provision  requiring  the  question  to  be  taken  by  ayes  and  noeSi 
and  that  it  be  passed  by  a  majority  of  two  thirds  of  the  mem* 
bers  of  both  houses  present,  there  is  none  requiring  the  ayea 
and  noes  to  be  entered  on  the  journals,  unless  demanded  by 
three  members  present,  under  section  11.  In  this  respect  our 
oonatitation  differs  from  those  of  New  York  and  Illinois,  and 
the  whole  question  of  the  effect  of  the  journals  as  evidence  of 
the  acts  of  those  bodies  is  left  open.  They  are  still,  like  the 
joumala  of  Parliament,  mere  memorials, — evidence  for  some 
purpoees,  perhaps,  but  not  for  all.  They  are  not  records  in 
the  proper  sense  of  that  term.  The  mode  of  authenticating 
statutes  passed  notwithstanding  the  objections  of  the  governor, 
and  ihoee  which  become  laws  by  being  retained  by  the  gov* 
emor  more  than  ten  days,  as  provided  in  said  section  17,  arti* 
ele  4,  is  prescribed  in  the  act  of  1852:  Stats.  1852,  p.  112. 
When  thus  authenticated,  they  are  again  "presented  to  the 
governor,  to  be  by  him  deposited  with  the  laws  in  the  office  of 
the  secretary  of  state":  Sec.  1.  When  so  authenticated  and 
deposited,  they  become  records.  There  is  nothing  in  the  con* 
stitution,  then,  that  requires  or  authorises  us  to  avoid,  correct, 
or  in  any  way  modify,  by  aid  of  the  journals,  the  acts  of  the 
legislature  properly  enrolled,  authenticated,  and  deposited  with 
the  secretary  of  state  as  records  of  the  act,  and  we  know  of  no 
provision  of  the  statute  imparting  to  the  journals  any  greater 
dignity  than  that  which  pertains  to  the  journals  of  Parliament. 
Much  less  is  there  any  authority  for  resorting  to  tiie  bill  as 
originally  introduced,  with  the  loose  tags  appended  containing 
proposed  amendments,  and  the  memoranda  of  the  action  in* 
doned,  or  to  parol  evidence  for  the  purpose  of  impeaching  the 
record.  But  for  the  purpose  of  showing  the  character  of  evi- 
dence we  should  find,  admit,  for  the  present,  that  it  is  compe- 
tent to  go  behind  the  journals,  as  well  as  the  enrolled  act,  and 
look  at  the  bills.  We  shall,  in  this  instance,  find  a  bill  which 
purports  to  have  been  passed  by  the  senate.  Attached  to  it 
are  three  tags,  each  containing  amendments.  The  first  and 
second  tags  each  have  memoranda  on  the  face,  ^adopted,'' 

Am.  Dml  V€&.  lxzxiz— • 


114  Shssman  v.  Stobt.  [Cal 

^lo0t/'  and  the  third  "lost/'  Now,  as  to  two  of  the  amend- 
ment tags,  which  is  correct,  ''adopted"  or  "lost"?  Bach  car^ 
ries  upon  its  face  both  words.  Besides,  there  is  nothing  in  the 
papers  or  journals  to  show  that  these  tags  did  not  come  with 
the  bill  from  the  senate.  The  amendments  indicated  are  en- 
rolled and  authenticated  by  the  proper  officers  as  a  part  of  the 
act,  and  it  may  be,  and  the  presumption  perhaps  is,  from  the 
documents  alone,  that  they  were  incorporated  into  the  bill  in 
the  senate;  that  the  bill  thus  amended,  as  is  frequently  done, 
was  considered  as  engrossed,  without  actual  engrossment,  and 
transmitted  to  the  house.  There  is  nothing  in  the  documents 
to  show  that  these  tags  contained  the  amendments  proposed 
by  the  military  committee  of  the  assembly  which  were  rejected. 
Tlie  documents,  then,  with  the  exception  of  the  memorandum 
''lost"  on  the  last  tag,  are  not  necessarily  inconsistent  with  tlie 
idea  that  these  amendments  were  actually  made  in  the  senate, 
and  we  are  compelled  to  fall  back  still  fiirther  upon  parol  tes- 
timony to  assist  in  overthrowing  a  solenm  offidid  record,  and 
such  was  the  course  actually  pursued  on  the  triaL  The  ques> 
tion,  then,  whether  an  important  public  law,  upon  which  the 
rights  of  all  our  citisens  depend  or  may  depend,  was  ever 
passed,  is  to  rest^  through  all  time,  upon  equivocal  memoranda 
upon  amendment  tags,  and  the  frail  recollection  and  veracity 
of  man. 

Wh^i  we  once  depart  from  principle, — from  a  sound  rule  of 
law, — where  shall  we  stop?  Do  not  the  ciroumstances  of  this 
case  open  to  our  vision  a  vista  of  absurdities  into  which  we 
shall  stumble  if  we  attempt  to  explore  forbidden  fields  for 
evidence  of  a  vague,  shadowy,  and  unsatis&otory  character 
upon  which  to  overthrow  the  enrolled  statutes  of  the  land? 

In  this  case,  the  enrollment,  the  record  of  the  statute,  exists, 
and  we  are  satisfied  that  we  should  not  look  beyond  it,  cer- 
tainly not  beyond  the  record,  aided  by  the  journals,  and  look- 
ing at  both,  we  must  hold  the  entire  act  to  be  a  valid  law. 

If  any  inconvenience  is  likely  to  result  from  the  common- 
law  rule,  the  legislature  is  the  proper  body  to  provide  a  rem- ' 
edy.  It  can  guard  by  proper  restrictive  provisions  against 
other  and  greater  inconveniences  by  designating  the  cases  in 
which,  and  the  ciroumstances  and  limitations  under  which,  an 
enrolled  statute  may  be  impeached.  It  may  limit  the  time 
within  which  the  impeachment  must  be  made,  and  the  char* 
acter  of  the  evidence  which  may  be  introduced. 

It  is  quite  evident  that  much  of  the  reasoning  in  FawUr  v. 
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Peircej  2  Cal.  165,  is  oppoeed  to  ttie  views  here  expressed.  In 
that  case,  the  biU  went  through  all  the  forms  of  legislatioiiy 
and  was  submitted  to  the  governor  for  his  approval  before  the 
final  adjournment  of  the  legislatore  on  the  1st  of  May,  1861. 
It  only  remained  to  approve  the  bill,  notify  the  legislature  of 
the  £sct,  and  deposit  it  with  the  secretary  of  state  as  the  reowd 
of  the  act.  The  legislature  adjourned  on  that  day,  but  the 
bill  was  not  in  fact  signed  or  deposited  with  the  secretary  of 
state  until  May  2d,  after  the  adjournment  of  the  legislatursi 
snd  when  the  governor  had  no  authority  to  give  vitality  to  the 
bOl  or  make  a  record.  It  was,  however,  signed  and  deposited 
on  that  day,  but  dated  May  1st,  and  not  on  the  day  on  which 
the  act  was  performed.  The  question  was,  whether  it  could 
be  shown,  contrary  to  the  date  appearing  on  the  act  itself^  that 
the  record  was  in  fietct  made  on  the  following  day,  when  the 
governor  was  not  authorized  to  make  any  record  at  all.  The 
question  was.  Did  it  ever  become  a  record,  it  having  been  ac- 
tually made  at  a  time  when  there  was  nobody  in  existence 
having  power  to  perform  the  act?  Possibly  the  case  may  be 
distingaished  and  taken  out  of  the  rule.  But  if  not,  it  must 
be  overruled. 

It  foUows  from  the  conclusions  attained  that  the  judgment 
of  the  district  court  must  be  affirmed,  but  upon  views  in  some 
respects  different  from  those  which  seem  to  have  prevailed  in 
the  court  below. 

Judgment  affirmed. 
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OouKn  OT  Equitt  will  Applt  thkr  JmuBDEonoir  to  New  Qujwiom 
as  they  arise,  while  keeping  within  the  roles  and  prineiples  oq  which 
their  remedial  jurisdiction  is  foonded. 

Watbb  Ain>  TAiLiifos  PAasmo  iboh  MnnvQ  Cladc,  and  ahandonad  bjr 
the  miners  engaged  in  washing  their  claims,  may  be  appropriated  by  aay 
other  persons  to  their  own  use,  and  their  right  thereto  is  oontiDgent  en 
the  fact  of  continual  abandonment;  but  it  is  not  obligatory  on  Ihe  pe[i> 
sons  abandoning  to  continue  to  do  bo»  although  others  may  have  in- 
curred expense  in  constructing  flames  to  use  the  water  and  tailings 
abandoned. 

Owvnts  AB  TENAim  nr  Cokmov  or  Mdono  Claim,  and  engaged  in  week- 
ing  it,  are  partners. 

Owners  or  Major  Porxion  or  MnriNa  Claim  hats  Power  to  Droidi 
what  may  be  necessary  and  proper  for  carrying  on  the  business  of  min- 
ing, and  to  control  the  working  of  the  daim,  in  case  all  the  parties  is 
interest  cannot  agree,  provided  that  the  exercise  of  such  power  is  neoea- 
sary  and  proper  for  the  carrying  on  of  the  enterprise  for  the  benefit  of 
all  concerned. 

Suit  for  injunction.    The  opinion  Btates  the  facts. 

Hatch  aTuI  McQuaidey  and  Cadwalader,  for  the  appellants. 

W.  C.  Bdeher  and  J.  0.  Ooodwin^  for  the  respondents. 

By  Court,  Currey,  C.  J.  The  plaintiffs  and  defendants  are 
the  owners  of  a  valuable  mining  claim  at  Sucker  Flat,  in 
Yuba  County,  known  as  the  Blue  Point  claim,  connected  with 
which  is  a  flume,  known  as  the  Blue  Point  flume,  of  about 
Beven  hundred  feet  in  length,  extending  through  and  from 
such  claim  toward  the  Yuba  River.  The  same  parties  also 
own  this  flume.  The  undivided  interests  of  the  several  per* 
sons  constituting  the  parties  to  this  action  in  said  claim  and 
flume  are  as  follows:  The  plaintiffs  Dougherty  and  Lahey 
each  own  one  seventh,  the  plaintiffs  Beatty  and  Whalen 
jointly  own  seventh,  the  defendant  Creary  owns  three  sev- 
enths, and  the  defendant  Ackley  owns  one  seventh;  and  thesa 
several  persons,  at  the  time  this  action  was  commenced,  had 
been  working  the  claim,  and  using  the  flume  for  the  purpose, 
for  more  than  a  year;  and  they  and  those  under  whom  thej 
hold  the  property  had  been  carrying  on  the  mining  business 
there,  and  using  the  flume  in  aid  of  the  work,  for  more  than 
three  years  before  then.  Connected  with  the  Blue  Point 
flume,  at  the  lowest  end  of  it,  is  another,  known  as  the  Cheek 
and  Ackley  flume,  extending  from  the  point  of  connectioQ 
toward  the  Yuba  River  about  seven  hundred  feet,  of  which 
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the  Bame  peraons,  except  Beatty  and  Whalen,  were  the  own* 
era  at  the  commencement  of  this  soit,  and  for  three  years 
before  then  had  been  the  owners,  in  the  following  undivided 
proportions:  Dougherty,  Lahey,  and  Creary  each  owned  one 
sixth,  and  Ackley  three  sixths.  Connected  with  the  last- 
named  flume,  at  the  lower  end  of  it,  is  another,  known  as  the 
Side  Hill  flume,  extending  from  the  point  of  connection 
toward  and  to  the  Yuba  River.  The  same  persons  who  owned 
the  Bine  Point  claim  and  flume  were,  at  the  commencement 
of  this  suit,  and  for  three  yeara  before  then  had  been,  the 
owners  of  the  Side  Hill  flume  in  the  following  undivided  pro* 
portions:  Beatty,  Whalen,  and  Ackley  each  owned  one  twelfth, 
Dougherty  two  twelfths,  Creary  four  twelfths,  and  Lahey 
three  twelfths.  These  several  flumes  had,  on  the  80th  of  No- 
vember, 1866,  been  used  for  more  than  three  years  by  the 
parties  interested  in  the  working  of  said  mining  claim,  and  in 
washing  and  extracting  the  gold  therefrom.  The  gold-bear- 
ing earth  of  the  Blue  Point  claim  was  of  a  quality  that  re- 
quired its  passage  through  flumes  of  the  aggregate  length  of 
those  named  in  order  to  save  and  secure  the  gold  therein,  as 
about  five  twelfths  of  the  gold  obtained  by  the  process  was 
from  the  Side  Hill  flume.  Adjoining  the  Blue  Point  claim 
is  another  mining  claim,  kno?m  as  the  Union  claim,  con- 
nected with  and  belonging  to  which  is  a  flume,  known  as  the 
Union  flume,  extending  from  the  Union  claim  to  the  Yuba 
River.  In  its  course  downward,  it  approaches  near  to  the 
lower  end  of  the  Cheek  and  Ackley  flume.  The  defendant 
Creary  was  the  principal  owner  of  the  Union  claim  and 
flume  on  the  SOtii  of  November,  1866.  The  plaintifie  bad 
not  at  that  time,  nor  when  this  suit  was  commenced,  any  in- 
terest therein.  On  the  day  last  named,  while  the  Blue  Point 
claim  was  being  worked  by  the  use  of  the  several  flumes  firat 
mentioned,  the  defendant  Creary,  without  the  knowledge  or 
consent  of  the  plaintiff's,  forcibly  severed  and  destroyed  the 
connection  between  the  Cheek  and  Ackley  flume  and  the 
Side  Hill  flume,  and  prevented  the  water,  freighted  as  it  was 
with  gold-bearing  earth,  from  passing  into  the  Side  Hill  flume, 
by  conducting  it  from  the  Cheek  and  Ackley  flume  into  the 
Union  flume.  Upon  discovering  what  had  been  done,  the 
plaintiff's  adopted  measures  by  which  the  connection  between 
the  Cheek  and  Ackley  flume  and  the  Side  Hill  flume  was 
restored,  so  that  the  water  and  gold-bearing  earth  was  made 
to  pass  into  the  Side  Hill  flume  as  it  was  wont  before  ths 
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defendant  Crearj  changed  its  oonrse.  On  the  next  day, 
Creary^  with  a  force  Bofficient  to  efifect  his  pnrpoee,  again  de- 
stroyed the  connection  between  the  Cheek  and  Ackley  flume 
and  the  Side  Hill  flume,  and  diverted  the  water  and  gold- 
bearing  earth  into  the  Union  flume.  These  acts  the  plain- 
tiffs allege  in  their  complaint  were  against  their  will  and 
consent,  and  to  their  great  damage  and  irreparable  injury; 
and  that  by  means  of  the  alleged  wrongs  so  committed  by  the 
defendant  Creary,  and  which  they  charge  he  intends  to  con- 
tinue by  a  perpetual  diversion  of  the  water  and  earth  into  the 
Union  flume,  they  will  be  deprived  of  and  lose  their  proper 
share  of  the  gold  of  the  Blue  Point  claim,  which  would  be 
saved  to  them,  with  others  interested  in  the  Blue  Point  claim, 
if  the  water  were  permitted  to  run  through  the  Side  Hill 
flume  as  the  same  had  run  before  the  commission  of  the 
alleged  wrongs  of  which  they  complain.  The  defendant  Ack- 
ley refused  to  join  with  the  plaintiffs  in  their  complaint  against 
Creary,  and  therefore  was  made  a  defendant. 

The  foregoing  facts,  with  others,  are  set  forth  in  the  stating 
part  of  the  complaint,  followed  by  a  prayer  for  the  equitable 
interposition  of  the  court  by  injunction,  to  be  directed  to  the 
defendant  Creary,  commanding  and  enjoining  him  and  his 
agents,  servants,  and  employees,  and  each  and  every  of  them, 
to  desist  and  refrain  from  the  continuance  of  the  alleged 
wrongful  acts  complained  of,  and  which  the  defendant  Creary^ 
as  alleged,  intended  to  continue;  and  further  commanding  and 
enjoining  the  same  persons  from  interfering,  in  any  manner 
whatever,  with  the  free  passage  of  all  the  waters  used  in  work- 
ing the  Blue  Point  claim,  into  and  through  the  Blue  Point, 
Cheek  and  Ackley,  and  Side  Hill  flumes,  and  from  diverting 
the  water  into  the  Union  flume;  and  that  upon  the  final  hear- 
ing of  the  cause,  the  injunction  might  be  made  perpetual. 
And  the  plaintiffs  prayed  for  such  other  relief  as  might  to  the 
court  seem  equitable. 

The  complaint  was  verified  and  filed,  and  the  judge  of  the 
district  court  made  an  order  that  the  defendants  show  cause, 
if  any  they  had,  at  a  particular  time  and  place,  why  the  in- 
junction for  which  plaintiffs  prayed  should  not  be  granted. 
At  the  time  and  place  appointed,  the  defendants  appeared, 
and  for  cause  against  the  issuing  of  an  injunction,  laid  before 
the  judge  affidavits  showing  that  the  Side  Hill  flume  was  so 
dilapidated  and  worn  out  as  to  be  unfit  for  the  use  for  which  it 
was  constructed.    On  the  part  of  the  plaintiffs^  affidavits  were 
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also  Bubmittedy  oontrovertiDg  in  a  great  measure  iboee  of  the 
defendants  as  to  the  condition  of  the  Side  ffiU  flomey  and 
showing  that  notwithstanding  it  was  not  in  as  good  condition 
as  when  new,  it  was  sufficient,  with  slight  repairs,  for  the  uses 
for  which  it  was  made. 

The  defendant  Creary  also  submitted  his  own  affidavit,  set- 
ting forth  that  the  Blue  Point  Mining  Company,  and  the 
Cheek  and  Ackley  Flume  Company,  and  the  Side  Hill  Flume 
Company  were  separate  organizations,  independent  of  each 
other,  and  were  formed  at  different  times,  and  that  some  time 
about  the  month  of  June,  1864,  the  Blue  Point  Mining  Com- 
pany made  an  agreement  with  the  owners  of  the  Cheek  and 
Ackley  Flume  Company,  and  also  with  the  Side  Hill  Flume 
Company,  by  which  the  Cheek  and  Ackley  company  agreed 
to  pay  Uie  Blue  Point  company  five  dollars  per  day  for  the 
privilege  of  taking  and  receiving  firom  the  flume  of  the  last- 
named  company  the  water  and  gold-bearing  earth,  and  the 
gold  therein  that  passed  through  the  Blue  Point  flume;  and 
that  the  Side  Hill  company  agreed  to  pay  to  the  Blue  Point 
company  such  sum  as  it  was  reasonably  worth,  to  wit,  ten  del* 
lars  a  day,  for  the  privilege  of  taking  and  receiving  from  the 
Cheek  and  Ackley  flume  the  water  and  the  gold-bearing  earth 
and  the  gold  therein  which  passed  through  that  flume;  that 
notwithstanding  such  agreements  made  with  the  flume  com- 
panies, the  owners  of  a  major  portion  of  the  interests  therein, 
respectively,  wholly  neglected  and  refused  to  pay  the  Blue 
Point  Mining  Company  anything  whatever,  as  they  had  agreed 
to  da    He  then  states  that  the  Blue  Point  Mining  Company 
purchases  the  water  with  which  to  work  their  mining  ground, 
and  consequently  have  the  entire  management  and  control 
of  the  water  and  the  gold-bearing  earth  and  the  gold  therein 
which  passed  out  of  their  flume,  and  that  at  the  time  the  affi- 
davit was  made,  by  an  agreement  existing  between  the  Blue 
Point  company  and  the  Cheek  and  Ackley  company,  the  latter 
received  into  its  flume  the  water  and  earth,  with  the  gold  re- 
maining therein  from  the  Blue  Point  flume,  at  and  for  the  con- 
sideration of  five  dollars  a  day,  with  the  right  reserved  to  the 
Blue  Point  company  to  control  the  water  and  tailings  at  the 
lower  end  of  the  Cheek  and  Ackley  fiume.    He  states  further 
that  the  Nevada  Reservoir  Ditch  Company,  who  own  the  Union 
flume,  takes  and  receives  the  water  and  tailings  from  the 
Cheek  and  Ackley  flume  by  an  agreement  with  the  holders  of 
the  mqor  part  of  the  interests  in  the  Blue  Point  company,  for 
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which  privilege  the  ditch  company  pay  ten  dollars  per  day; 
and  he  further  deposes  that  unless  the  Bine  Point  Mining 
Company  can  have  the  management  and  control  of  the  water 
and  what  it  bears  along  with  it  the  whole  way  to  the  river, 
then  all  work  by  snch  company  will  have  to  be  suspended,  as 
all  the  gold  secured  in  their  claim  and  flume  to  the  foot  of  it 
pays  but  little  more  than  half  the  expenses  of  working  the 
claim;  that  at  divers  and  sundry  times  during  the  last  three 
years  the  Blue  Point  company  had  proposed  and  offered  to 
buy  the  Cheek  and  Ackley  and  the  Side  Hill  flumes,  or  to  con- 
solidate the  three  companies,  so  as  to  make  the  interests  held 
by  any  person  equal  in  all  the  companies,  and  that  all  con- 
cerned in  them  were  willing  to  do  so  but  the  plaintiffs  Dough- 
erty and  Lahey,  who  for  an  unjust  advantage  to  themselves 
refused  so  to  do. 

Each  of  the  plaintiffs  made  an  affidavit  that  no  agreementi 
to  his  knowledge,  was  ever  made  on  the  part  of  the  Side  Hill 
Flume  Company  to  pay  the  mining  company  anything  what- 
ever for  the  privilege  of  running  the  water  and  earth  into  and 
through  the  Side  Hill  flume;  and  they  also  severally  deposed 
that  if  there  ever  was  any  agreement  made  and  entered  into 
at  any  time  between  any  of  the  owners  of  the  Blue  Point  com- 
pany and  the  ditch  company  by  which  the  Union  flume  was 
to  receive  the  water  and  earth  from  the  Cheek  and  Ackley 
flume,  or  otherwise,  for  ten  dollars  a  day,  or  any  other  con- 
sideration, that  then  such  agreement  was  made  and  entered 
into  on  behalf  of  the  Blue  Point  company  by  the  defendant! 
alone,  without  the  consent  or  agreement  of  the  plaintiffs  ther^ 
to,  who,  with  the  defendants,  were  the  owners  of  the  said  min- 
ing claim. 

Upon  hearing  the  plaintiffs'  motion  for  an  injunction,  and 
the  defendants'  objections  thereto,  the  judge,  by  order,  refused 
to  grant  it,  and  from  this  order  the  plaintiffs  have  appealed. 

Courts  of  equity, — The  questions  presented  are  perhaps 
novel  in  a  court  of  equity,  but  we  are  not  to  decline  their  con- 
sideration for  that  reason.  It  is  the  common  experience  of  the 
courtB  of  this  state  to  be  called  upon  to  deal  with  new  and 
novel  combinations  of  circumstances  which  are  often  ex- 
tremely complicated  and  embarrassing.  Still,  it  is  the  duty  of 
the  court,  as  a  court  of  equity,  while  keeping  within  the  rules 
and  principles  on  which  its  remedial  jurisdiction  is  founded, 
to  adapt  its  course  of  proceeding,  as  far  as  possible,  to  the  ex- 
isting state  of  things,  and  to  apply  its  juri8dioti<m  to  all  thoee 
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new  cases  which  from  the  diversified  transactions  among  men 
are  continually  arising,  and  to  administer  justice  and  enforce 
right  for  which  there  is  no  remedy  save  in  a  court  of  equity: 
Taylor  V.  Salmon^  4  Mylne  &  C.  141;  Wallworth  v.  HaU,  4  Id. 
635. 

The  several  companies — that  is,  the  Blue  Point  Mining 
Company,  the  Cheek  and  Ackley  Flume  Company,  and  the 
Side  Hill  Flume  Company — seem  to  be  as  companies  inde- 
pendent of  each  other,  though  many  of  the  members  of  each 
are  members  of  the  others.  The  controversy  which  has  arisen 
in  this  case  is  not  between  any  two  or  more  of  the  companies 
as  distinct  organizations,  but  between  and  among  members  of 
the  several  companies;  and  the  first  question  to  be  ascertained 
is  as  to  the  right  of  the  Blue  Point  Mining  Company,  as  an  in- 
dividual, to  control  for  its  own  use  and  profit  the  water  and 
tailings  of  its  mine  and  mining  operations;  and  if  it  be  de* 
termined  that  such  company  has  the  right  so  to  do,  the  order 
of  the  court  refusing  to  grant  an  injunction  must  be  affirmed 
as  a  matter  of  course. 

It  api>ears  that  prior  to  the  year  1856  the  miners  of  the  lo- 
cality which  counsel  denominate  the  Blue  Point  Basin,  but 
which  is  now  more  commonly  known  as  the  Blue  Point  Min- 
ing  Claim,  were  in  the  habit  of  discharging  the  water  and 
earth  from  their  mining  claims  above  the  head  of  a  certain 
ravine,  through  which  the  Cheek  and  Ackley  flume  now  passes. 
In  this  condition  of  things,  Cheek  and  Nutting,  who  had  no 
interest  in  the  mining  claims  in  the  basin,  constructed  the 
flume  now  known  as  the  Cheek  and  Ackley  flume  as  early  as 
1856,  commencing  at  the  head  of  the  ravine,  and  extending 
down  its  course  about  seven  hundred  feet,  for  the  purpose  of 
taking  up  the  waters  and  tailings  at  that  date  abandoned  by 
the  miners  of  the  basin,  and  passing  the  same  through  their 
flume  for  their  own  profit.  From  that  time  to  the  commence- 
ment of  this  suit  this  flume  was  employed  for  the  purpose  for 
which  it  was  originally  constructed,  and  its  owners  have  main- 
tained an  organization  separate  and  distinct  firom  the  other 
companies  named,  sharing  the  expenses,  losses,  and  profits  of 
their  enterprise  in  the  ratio  of  their  respective  interests  therein. 
In  1858  the  Side  Hill  flume  was  constructed  for  the  purpose  of 
taking  up  the  earth  and  water  which  had  passed  through  the 
Cheek  and  Ackley  flume,  the  head  of  which  was  at  the  foot  of 
the  last-named  flume,  and  from  that  point  it  extended  to  the 
Yuba  Biver. 
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Abandonment  of  tailinga  and  water. — In  1862  the  miners  of 
the  badn  consolidated  their  claims  under  the  name  of  the 
Blue  Point  Mining  Company,  and  from  that  time  became  the 
successors  in  interest  of  the  rights  of  the  miners  whose  claims 
were  thus  consolidated  in  a  single  company.  So  long  as  the 
miners  of  the  basin  and  the  Blue  Point  Mining  Company 
abandoned  the  water  and  tailings  which  passed  from  their 
mining  grounds,  the  Cheek  and  Ackley  Flume  Company  had 
the  right  to  take  and  appropriate  the  same  to  its  own  use,  and 
upon  the  passage  of  the  water  and  earth  through  that  flume, 
the  Side  Hill  flume  had  the  right  to  take  and  appropriate 
what  so  passed  through  the  Cheek  and  Ackley  flume  to  its  own 
use;  but  the  respective  rights  of  these  flume  companies  were 
contingent  and  dependent  on  the  fact  of  continual  abandon- 
donment  of  the  waters  and  tailings  by  the  mining  company 
to  whom  the  same  belonged.  If  those  owning  and  working 
the  mining  ground  elected  to  abandon  their  property  at  a  par- 
ticular point  and  for  a  particular  length  of  time,  it  did  not 
therefore  become  obligatory  upon  them  to  continue  to  do  so, 
even  though  the  flume  companies,  encouraged  by  the  circum- 
stance of  abandonment  for  a  time,  had  incurred  the  expense 
of  constructing  flumes  for  the  purpose  of  obtaining  a  profit 
from  the  water  and  earth  so  abandoned.  When  the  Cheek 
and  Ackley  and  the  Side  Hill  flumes  were  constructed,  their 
owners  assumed  the  risk  of  loss  by  the  miners  ceasing  to 
abandon  the  water  and  tailings  from  their  mining  grounds, 
and  they  cannot  justly  complain  because  the  Blue  Point  Min- 
ing Company  adopt  means  by  which  it  may  obtain  the  foil 
benefit  of  its  mining  enterprise. 

The  plaintiff's,  as  members  of  the  Blue  Point  Mining  Com* 
pany,  are  interested  as  well  as  the  defendants  in  having  that 
company  make  large  profits  by  the  effectual  working  of  the 
mine;  and  if  it  requires  flumes  of  great  extent  to  work  the 
same  to  advantage,  they  are  concerned  as  well  as  the  defend- 
ants in  employing  the  means  which  shall  be  adapted  to  the 
end  to  be  attained.  Tbey  cannot  be  allowed  to  interpose  a 
perpetual  barrier  to  the  profitable  working  of  the  mining 
ground  by  the  company  who  own  it,  because  they  have  an 
interest  as  members  of  another  enterprise,  dependiing  for  its 
success  upon  profits  which  the  mining  company  is  entitled  to 
if  it  chooses  to  reduce  the  same  to  beneficial  account 

From  the  case  before  us,  it  appears  that  the  defendants  own 
four  sevenths  of  the  mining  ground  and  water  used  in  its 
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workings  and  that  the  plaintiflRs  own  the  balanoe,  and  that  the 
diversion  of  the  water  and  gold-bearing  earth  firom  the  Cheek 
and  Ackley  flame  to  the  Union  flame  was,  at  the  instance  of 
the  defendants,  for  the  benefit  of  the  company.  There  is  no 
complaint  that  ten  dollars  a  day,  which  the  Reservoir  Ditch 
Company  pay  to  the  mining  company ,  is  not  a  just  considera- 
tion for  the  water  and  tailings  which  is  made  to  pass  into  the 
Union  flame;  hot  the  real  ground  of  the  plaintiffs'  complaint 
is,  that  as  principal  owners  of  the  Side  Hill  flume,  they  sufier 
by  the  diversion,  which  deprives  them  of  the  profits  which 
they  had  been  accustomed  to  obtain  by  running  through  the 
Side  Hill  flume  the  water  and  gold-bearing  earth  as  discharged 
from  the  Cheek  and  Ackley  flume. 

A  majority  in  interest  in  a  mining  claim  may  control,  — The 
parties  constituting  the  Blue  Point  Mining  Company  are  the 
owners  of  its  property  as  tenants  in  common,  and  in  the  work- 
ing of  the  mine  they  are  to  be  considered  as  partners:  Duryea 
V.  Burt^  28  Cal.  669.  As  the  property  can  only  be  used  in  en- 
tirety, it  is  indispensable  to  the  conducting  of  the  business  of 
mining  that  those  owning  the  major  portion  of  the  property 
should  have  the  poiweT  to  control,  in  case  all  cannot  agree, 
otherwise  the  work  might  become  wholly  discontinued.  As 
mining  partnerships  are  not  usually  founded  on  the  deUctue 
personsRj  the  powers  of  the  individual  members  of  the  con- 
cern are  much  more  limited  than  are  the  powers  of  the 
individnal  members  of  a  purely  commercial  or  trading  part- 
nership; and  for  this  reason,  the  conduct  of  the  partners 
holding  the  major  portion  of  the  property  in  a  mining  con- 
cern is  to  be  most  jealously  scrutinized  when  complaint 
is  made  by  the  minority  in  interest  of  oppression.  It  might 
and  often  would  work  great  inconvenience  and  damage  to 
the  minority  in  interest  of  a  mining  partnership  if  the  ma- 
jority were  allowed  to  do  as  they  might  deem  to  their  own 
advantage,  regardless  of  the  rights  and  interests  of  the  mi- 
nority. But  notwithstanding  the  danger  of  the  abuse  of 
power  in  such  cases,  what  may  be  necessary  and  proper  for 
carrying  on  the  business  of  mining  for  the  joint  benefit  of  all 
concerned  must  be  determined  by  those  owning  and  holding 
in  the  aggregate  the  major  part  of  the  property.  And  if  the 
powers  which  are  thus  attempted  to  be  exercised  are  not  neces- 
sary and  proper  for  the  success  of  the  enterprise,  those  whose 
interests  are  imperiled  or  disastrously  affected  thereby  have 
the  right  to  resort  to  the  courts  for  redress  and  protection. 
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If  the  defendant  Creary  has  obtained  an  unjost  advantage 
lor  himself  by  disposing  of  the  water  and  tailings  to  the  ditch 
company,  in  which  he  is  largely  interested,  at  ten  dollars  a 
day,  the  plaintiffs  may  have  their  suit  to  redress  the  wrong; 
but  it  does  not  appear  by  the  case,  as  found  in  the  record  be- 
fore us,  that  the  compensation  which  the  ditch  company  pays 
b  not  ample  and  adequate. 

The  order  appealed  from  is  affirmed. 


Thb  PBOrciPAL  GABB  IS  GFTSD  to  tfae  point  that  if  BdnM  are  wwfead  \j 
Mveral  penons  aa  teuaata  in  oommaa,  the  majority  oontrol,  and  may  decida 
what  ia  neoeaaary  and  proper  aa  to  the  workiiig  of  the  mine:  Ifokm  t.  Xoae- 
lock  1  Mont.  227. 


MiLLEB  V.  Steen. 

[80  CAUfoaiiXA,  402.] 
WnnTKN  AoBxnairr  n  Ck>iiTRACT  or  8alb»  and  hot  Ijusi^  which  pur- 
porta  by  ita  terma  to  be  a  "  leaae "  of  a  certain  chattel  for  a  apeeified 
term  at  a  atipolated  monthly  "rent,"  Tarying  in  amount  each  montii, 
with  proviaiona  againat  waate  and  anbletting,  and  for  a  aurrender  of  the 
property  at  the  end  of  the  term,  and  that  the  "leaaor  "  may  enter  and 
take  posaeasion  in  caae  of  default  in  the  payment  of  '*  rent "  when  dne, 
and  at  hU  option  terminate  the  leaae,  bnt  that  if  the  "rents "  are  paid 
aa  agreed,  the  chattel  shall  "  be  and  become  the  property  of  the  aeoond 
party  without  further  conaideration  or  payment.'* 

TDU  18    MOT  OW    ESSENOX  OV    Ck>lfTEAOT  TO    PaT   PuBGHASB-MONET  IK  Ik- 

STALLMXNT8  MoNTHLT,  Under  the  name  of  "rent,"  in  an  agreement  of 
aale  of  a  chattel  purporting  to  be  a  "leaae,"  where  the  yendor  haa  an 
option  to  terminate  the  contract  upon  a  default  in  payment  of  any  in- 
atallment,  and  inatallmenta  already  paid  are  not  forfeited  by  auch  de&nlt, 
where  there  ia  nothing  in  the  contract  to  indicate  auch  an  intent. 

Vbndob  must  Betubm  Monbt  albeadt  Paid  ok  Bxscikdiko  Oohtbact 
or  Salb  of  a  chattel  for  non-payment  of  an  installment  of  the  price  whan 
due,  under  a  provision  in  the  contract,  where  there  ia  nothing  in  the  ooa- 
tract  clearly  indicating  that  money  already  paid  ahall  be  forfeited  by 
auch  default;  and  if  the  vendor  reacinda  and  retakea  the  property  without 
refunding  the  money  already  paid,  the  vendee  may  recover  the  money. 

Vxkdbb  mat  Rbcoveb  Chattel  from  Vendor  RxTAKiKa  Possbssiok  for 
non-payment  of  an  installment  of  the  purchase-money,  but  not  reacinding 
the  contract,  upon  paying  the  balance  due,  where  the  contract  makea 
the  price  payable  in  monthly  install menta,  and  providea  that,  upon  de- 
fault as  to  any  installment,  the  vendor  may  retake  the  property,  and  at 
his  option  terminate  the  contract,  there  being  nothing  to  indicate  that 
time  is  of  the  essence  of  the  contract. 

Pabtt  Requibiko  Fikdiko  ok  Poiht  aBOULD  Sfboot  Ponnv  without  dio> 
tatiog  the  terma  of  the  fiw'iing 
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Appeal  from  a  judgment  for  defendant  in  an  action  to 
recoyer  a  steam-engine  purchased  by  the  plaintiffs  of  the  de* 
fendant,  and  retaken  by  the  latter  for  non-payment  of  the 
pnrchase-money,  or  to  recover  purchase-money  already  paid, 
and  damages  for  the  taking.  The  contract  under  which  the 
plaintiffs  obtained  the  property  from  the  defendant  provided 
in  substance  that  ^Hhe  party  of  the  first  part  [the  defendant] 
does  hereby  lease,  demise,  and  let  unto  the  said  party  of  the 
second  part  [the  plaintiffs]  the  following-described  property, 
etc.,  to  have  and  to  hold,  etc.,  for  the  term  of  four  months,  etc., 
yielding  and  paying  therefor  the  rent  in  advance,"  of  certain 
varying  sums  each  month,  the  contract  containing  covenants 
by  the  party  of  the  second  part  *'to  pay  the  said  rent  above 
provided,"  to  restore  possession  at  the  end  of  the  term,  and  not 
to  suffer  waste,  or  to  underlet,  etc.,  and  providing,  among  other 
things,  that  in  case  of  fiedlure  to  pay  any  '^  portion  of  said  rent 
when  due,"  and  for  three  days  thereafter,  'Hhe  said  lessor,  his 
agent,  etc.,  may  enter  into  any  place  or  store"  where  the  prop- 
erty is,  and  ''take  possession  thereof,  and  at  option  terminate 
this  lease It  is  stipulated  and  agreed  that  if  the  above- 
described  rents  are  fully  paid,  etc.,  all  the  machinery,  boiler, 
etc.,  therein  described,  etc,  shall  be  and  become  the  property 
of  the  second  party  without  further  consideration  or  payment 
to  the  first  party  or  his  assigns."  Default  having  been  made 
in  paying  one  installment  after  twelve  hundred  dollars  had 
been  paid,  the  defendant  retook  the  property.  Hence  this 
action.     Other  points  are  stated  in  the  opinion. 

W.  W.  Chipman^  for  the  appellants. 
C  Hartson^  for  the  respondents. 

By  Court,  Sawyer,  J.  The  contract  in  question  was  sub- 
stantially a  contract  of  sale.  Such  must  be  the  legal  construc- 
tion upon  the  face  of  the  instrument  evidencing  the  agreement. 
The  parties  call  it  a  lease,  but  such  is  not  the  legal  effect. 
There  were  certain  stipulations,  intended,  doubtless,  as  security 
for  the  pajrment  of  the  purchase-money,  among  them,  for  a 
right  to  retake  possession  in  case  of  default  in  any  of  the  pay- 
ments, and  an  option  in  the  vendor  to  terminate  the  contract 
One  thousand  dollars  was  paid  on  delivery  of  the  property 
(a  steam-engine^  etc.),  and  the  first  monthly  installment  of  two 
hundred  dollars  was  paid  when  due;  but  there  was  a  default 
in  the  payment  of  the  second  and  third  monthly  installments, 
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wbich  fell  due  on  the  3d  of  September  and  8d  of  October 
reBpectively.  More  than  three  days  bavmg  elapsed  after  the 
October  payment  fell  due,  the  vendor,  upon  the  9th  of  that 
month,  in  pursuance  of  the  stipulations  of  the  contract,  took 
possession  of  and  removed  the  property.  On  the  3d  of  Novem- 
ber, the  last  installment  of  $335  fell  due,  and  on  that  day 
plaintiffs  tendered  the  full  amount  due,  including  the  two 
preceding  payments,  and  demanded  the  property.  We  think 
the  district  court  erred  in  holding  time  to  be  of  the  essence  of 
the  contract,  and  the  judgment  based  upon  that  idea  is  there- 
fore erroneous.  There  is  nothing  in  the  agreement  to  show 
that  the  parties  contemplated  that  upon  defieiult  in  any  one  of 
the  payments  the  vendors  should  have  the  property  and  the 
money  already  paid  by  the  vendees.  There  must  be  some- 
thing in  the  contract  clearly  indicating  such  an  intention  to 
justify  the  supposition  that  time  is  of  the  essence  of  the  con- 
tract, and  that  in  default  of  payment  of  one  installment  all 
prior  payments  are  to  be  forfeited.  The  rule  in  this  class  of 
agreements  is  indicated  in  Oibbs  v.  Champum^  3  Ohio,  336; 
Decamp  v.  Feay^  5  Serg.  &  R.  323;  OiUet  v.  Maynard^  5  Johns. 
87  [4  Am.  Dec.  329];  Raymond  v.  Beamard^  12  Id.  275  [7  Am. 
Dec.  317]. 

Admitting  that  the  vendor  was  authorized  to  retake  the 
property  upon  defiekult  and  hold  it  for  his  security,  still,  unlets 
the  contract  was  rescinded,  upon  the  full  payment  of  the  price 
it  would  become  the  property  of  the  vendees.  There  is  also, 
it  is  true,  a  stipulation  that  the  vendor  might  ''at  option  ter- 
minate the  lease."  This,  if  it  means  anything  more  than  to 
terminate  the  possession  for  the  time  being,  is  something  in 
addition  to  retaking  possession  of  the  property,  and  may,  per- 
haps, be  construed  into  a  right  to  rescind  the  contract  If  so, 
then  the  vendor  might  take  the  property  and  have  it  sold  in  a 
proper  proceeding  to  pay  the  balance  due  him,  or  he  might 
take  possession,  and  at  the  same  time  rescind  the  contract 
But  this  involves  no  forfeiture  of  the  amount  paid,  for  to 
rescind  the  contract  it  would  be  necessary  to  return  the  twelve 
hundred  dollars  already  received.  The  party  rescinding  must 
put  the  other  party  in  statu  quo.  To  rescind  a  contract  is  to 
annul  it,  and  claim  nothing  under  it  In  this  case  the  vendor 
does  not  appear  to  have  rescinded,  but  to  have  claimed  both 
the  property  and  the  money  already  paid  in  pursuance  of  it 
This  he  cannot  da  If  the  contract  has  been  rescinded,  the 
plaintiffs  are  «ititled  to  reoover  the  money  paid.    If  the  con- 
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tract  was  not  rescinded,  the  vendees  became  entitled  to  the 
possession  upon  payment  of  the  ftill  amount  doe. 

We  have  assumed  that  a  tender  was  made,  because  the  evi- 
dence shows  that  iGu^  although  it  is  not  one  of  the  facts  £Mmd 
by  the  court  Upon  the  view  taken  by  the  court,  a  finding 
upon  that  point  was  not  regarded  as  materiaL  There  was  an 
exception  for  want  of  a  finding  on  this  point,  although  not 
strictly  in  proper  form.  A  party  requiring  a  finding  upon  a 
particular  point  should  specify  the  point  without  dictating  the 
terms  of  the  finding.  In  this  case,  for  instance,  the  appellants 
should  have  requested  the  court  to  find  whetiier  a  tender  of 
the  amount  due  had  been  made,  and  when,  etc.:  Hidden  v. 
Jordan,  28  Cal.  804,  805. 

The  judgment  must  be  reversed,  and  a  new  trial  had,  and  it 
is  so  ordered. 

(kamuasn  aw  Bals  oa  '^Jjujm,"  Fsovnnsa  soa  PAnmin  vr  Ivstall- 
— CoBtncfei  like  tliow  in  tiM  prineipal  oMa^  by  the  tarms  of  wliioli 
par^  poipoiti  to  koM  or  rent  to  another  panonal  proparty,  and  daimn 
to  him  the  poaaaaaion  thereof*  the  other  party  agreeing  to  pay  him  atipdeted 
aonw  a;t  or  within  certain  timea  aa  rent  for  the  nae  of  the  property,  and 
fortiiBr  providing  that  if  the  leaaee  &i]a  to  pay  the  renti  the  lean  or  may 
take  poaaaaaion  <J  the  property  and  terminate  the  leaaa^  but  that  if  the  leaaee 
pays  the  rent  he  diaU  beoome  the  owner  of  the  property,  are  nniformly  held 
to  be  oonditionalaalea,  and  governed  by  the  rolea  of  anohaaleai  HUIy,  Tmoi^ 
semi,  es  Ala.  268;  Sunmarr.  Wcodtt  87  Id.  139;  Kbkkr  ▼. Ha^m,  41  OaL  466; 
Hpffler  r.  Eddif,  53  Id.  687;  Loomk  ▼.  Bragg,  50  Ckmn.  228;  &  0.,  47  Am. 
Bep.  838;  Hvie  ▼.  Soberta,  48  Conn.  287;  8.  C,  40  Am.  Bepu  170;  ffaferfomi 
&  a  Cx  T.  DavU,  6  Del  102;  Mardk  ▼.  Wrighi,  48  ID.  487;  Luau  t.  Camp- 
beH  88  Id.  447;  Watenr.  Ooob,  2  Bimdw.  120;  Forrmir,  HamiUtm,  08  Ind. 
01;  BudUmg  ▼.  CfoUnll,  64  Idwa»  234;  Oreer  ▼.  Chturtk,  13  Bnah,  430;  Fleck  ▼. 
Wartter,  25  Kan.  402;  Vam  Wrm  t.  Flgmn,  34  La.  Ann.  1158;  Chtm  t.  /a- 
gaUt,  122Maaa.381;  Colsr.  Berrg,42Jl.J.U9»i  NaakY.  Ifeaper,  23  Hun, 
513;  Sage  r.  Slemtit,  23  Ohio  St.  1;  ChuyeHter  y.  ScaU,  13  R.  L  477;  Smger 
Vfg.  Co.  T.  CUt,  4  Laa»  430;  a  0.,  40  Am.  Bep.  20;  ifeagAer  ▼.  HoUetAerg, 
0  Id.  S02;  Mattheum  ▼.  Luda,  55  Vt.  808;  Foedkk  r.  SehaO,  00  U.  S.  235; 
Hart  r.  Bonnet  7  Fed.  Bep.  552;  BHigei  t.  CbmiiA,  1  liaokey,  20;  Whekm 
▼.  CamA,  26  Grant  Gh.  74.  It  iaa  general  role  tiiat  in  oaae  of  a  aale  upon  a 
eondttion  precedent^  aach  aa  the  paymentof  the  prioe^  the  title  doaa  not  paaa 
to  the  porohaaer  untQ  performanoe  of  the  eondition.  See  the  oaaea  firat 
dted  in  thia  nota^  and  aee  Benjamin  on  Salaa,  Bennett'a  4th  ed.,  aec.  320, 
note  d;  and  thia  role  is  applioabla  to  the  olaaa  of  oaaea  which  we  are  eonaider* 
ing:  Oder.  Berry,  42  K.  J.  L.  308.  Bat  there  are  oaaea  which  limit  thia 
role,  to  the  eflfoot  that  while  the  oontract  will  be  good  between  the  partiaa» 
and  no  title  will  paaa  aa  between  them,  yet  the  oondition  will  be  held  inoper- 
atiTe  aa  to  innocent  porehaaera:  Chreer  ▼.  dmrtk,  13  Boah,  480;  Hart  t.  J9ar- 
iwy,  7  Fed.  Bep.  562.  In  niinoia  it  ia  held  that  the  contract  will  begoodaa 
between  thepartiaa,  bat  not  aa  againat  attaching  oreditor%  who  levy  on  the 
praperty  while  in  the  poaaaaaion  of  the  vendeet  iforfllT.  irfil^48IlL  4S7| 
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InHxuy.€kmipbell,S&m.U7;Fo»didsY.Sehaa,99V.B.23^^  In  the  stotM 
where  it  ia  held  that  no  title  passes  by  a  eonditional  ssle,  the  contracts  h«v« 
been  held  good  as  against  attaching  creditors  as  well  as  between  the  parties: 
Chase  ▼.  IngailB,  122  Mass.  381;  Cole  ▼.  Berrf,  42  N.  J.  L.  308. 

Howerer  contracts  of  this  nature  may  be  oonstnied,  it  is  held  that  tbey 
▼est  in  the  vendee  an  interest  which  is  capable  of  present  sale  or  mortgage, 
and  if  while  acquiring  a  perfect  title  by  paying  the  stated  installments  be 
sella  or  mortgages  the  property  to  a  third  person*  the  moment  the  Tendee'v 
title  is  perfected  it  passes  to  such  third  person:  Carpenter  ▼.  Scott,  13  B.  L 
477;  Day  r,  Baseett,  1Q2  Mass.  445;  Chaee  ▼.  IfigaXU,  122  Id.  383;  FoadiA  ▼. 
SckaU,  99  U.  8.  236. 

Under  contracts  of  this  nature,  the  vendee  may  perfect  his  title  by  paying 
all  the  installments,  though  they  are  not  due,  but  if  they  are  payable  with 
interest,  he  must  pay  interest  to  the  time  of  maturity:  Cmknum  ▼.  JeweQf  7 
Hun,  526. 

The  stipulation  in  these  contracts  nsnally  is,  that  the  vendor,  on  non-pay* 
ment  of  an  installment,  may  retake  the  property  into  his  possession.  It  is 
said  that  the  vendor  in  pursuance  thereof  has  an  implied  irrevocable  license 
to  enter  the  vendee's  premises  and  remove  the  goods  on  breach  of  the  con- 
tract: Heaih  v.  Randall,  4  Gush.  195.  But  in  Van  Wren  v.  Flf/nn,  34  La.  Ann. 
1158^  it  IB  held  that  the  vendor  has  no  such  right  unless  there  is  an  express 
agreement  to  that  effect  Where  the  contract  provided  that  the  vendor 
might  retake  the  property  wherever  he  might  find  it,  the  court  held  that  this 
authorised  him  to  enter  the  vendee's  premises  and  take  away  the  property, 
and  that  he  would  not  be  liable  for  trespass  for  so  doing:  Wakh  v.  Taylor,  39 
Md.  592;  MeCleUand  v.  NiekoU,  24  Minn.  176.  It  is  held  that  the  right  to 
resume  possession  is  not  lost  by  receipt  of  part  of  the  sums  or  installments 
which  are  overdue:  Eegler  v.  JSddy,  53  CaL  597;  MaUkewe  v.  Luda,  55  Yl 
308.  The  vendor  may,  inst,ead  of  taking  possession,  maintain  replevin  upon 
a  breach,  without  a  previous  demand  upon  the  vendee:  HHU  v.  Freeman,  S 
Cush.  257;  Singer  Mfg,  Co,  v.  Trtadway,  4  HI.  App.  57;  Singer  Jiffg.  Co,  v.  Cole, 
4  Lea,  439;  S.  C,  40  Am.  Rep.  20;  and  if  a  demand  were  necessary,  bringing 
of  the  action  is  sufficient  demand:  MaUhewB  v.  Lwia,  55  Vt.  308. 

There  is  a  conflict  as  to  the  effect  of  retaking  the  property  for  non-pay- 
ment of  installments  npon  the  payments  which  have  already  been  made.  In 
a  number  of  cases  the  courts  have  held  that  if  the  vendee  ftuls  to  keep  his 
contract,  he  loses  what  he  has  paid,  unless  he  has  been  prudent  to  protect 
himself  by  an  express  agreement  to  the  contrary:  Latham  v.  Sumner,  89  lU. 
233;  Coleord  v.  McDonald,  128  Mass.  470;  Humeetcm  v.  Cherry,  23  Hun,  141; 
Fleck  V.  Warner,  25  Ean.  492;  Brown  v.  Haynet,  52  Me.  475.  In  Whelan  v. 
Couclt,  26  Grant  Ch.  74,  it  is  said  that  however  hard  a  piece  of  dealing  it  may 
be,  the  contract  is  that  of  the  parties,  and  the  vendor  may  insist  on  the  for^ 
feitare.  In  Meagher  v.  ffolknberg,  9  Lea»  392,  it  is  held  that  if  the  vendee 
fails  to  pay  the  installment  due,  it  is  presamed  that  he  elects  to  have  the 
amount  he  has  paid  applied  as  rent.  In  Latham  v.  Sumner,  89  HL  233,  the 
court,  while  holding  that  the  contract  of  the  parties  was  for  a  forfeiture  of 
the  whole  amount  paid,  say  thai  even  if  under  the  contract  the  vendee  could 
recover  his  payments,  he  would  be  liable  for  the  use  of  the  property.  In 
Freaton  v.  WkUnqf,  23  Mich.  530^  the  cootract  provided  that  it  was  to  be  void 
if  the  installments  were  not  paid.  The  court  held  that  payments  must  be 
tehinded,  bat  that  the  vendor  was  entitled  to  recover  for  the  use  of  the  prop- 
erty .  In  some  eases  it  is  held  that  npon  fisilnrs  to  pay  the  installments,  aal 
tetaktag  el  the  possession  by  the  vendor^  the  eonsideration  for  the  oontvaol 
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Bat  Hmm  an  eeoineto  IB  wbieh  »  MiU  «r  Bolw  an  fhr«R  lor  lh» 
chi—  price,  aad  it  u  held  Uutt  the  notes  eHmofe  be  enfoned  aflv  the  pn^ 
erty  has  been  retaken,  but  any  amount  alieadj  paid  k  nefeithel—  held  to 
be  forieited:  Huk  ▼.  RoherU,  48  Conn.  267;  a  0.»  40  Am.  Rep.  170;  Xoom^T. 
Bragg,  50  Conn.  228;  S.  C,  47  Am.  Rep.  6S8.  A  tofaitare  la  waired  whan 
the  seDer  reoeiTea  all  past  due  inataUmanfei  and  aakM  %  neir  eantnMtt  WM 
T.  Tommtemi,  69  Ala.  268.  But  an  offioar  with  an  attaohmwt  aipdHft  the 
fendee  cannot  prevent  a  forfeiture  aod  ebteia  title  bj  payiag  the  — >*«-^t 
dne:  Sage  r.  SlnUi,  23  Ohio  St  1. 

A*Tendee  under  a  contract  of  thia  aatore  who  haa  lidlad  to  paj  the  hvlall* 
aMDta  doe,  if  be  baa  converted  the  piupoity,  er  if  it  haa  boiB  daatrogradiridk 
la  hie  pnamaaioa,  ia  liable  for  the  fall  valno  thofoof  in  an  aotion  hj  the  va^ 
CoUmd  T.  MtDmaUL.  128  Maaa^  470;  Hmmmhm  t.  CSbmy.  SI  Han.  14L 


MoPhbrson  t;.  Pabxhb. 

(»  CAXOOBinA,  4Mk] 

«o  Suzr  n  Equiit.— Whan  a  debtor  aarignahiaproporty  to 

to  be  aold,  and  the  prooeeda  to  be  dirided  pro  mto  among  the  erad* 

itora»  in  an  action  by  one  creditor  againat  the  liuateaa  for  the  aooonntinf 

and  for  judgment  for  hia  pit)  nUa  ahaie,  he  moat  make  the  other  oraditora 

partiea  and  the  aaaignor  a  defendant. 

JuDOMnrr  in  equity  anit  ahonld  profide  for  ri^ta  of  all  peraona  whoaa  in» 

an  iTnmediate^y  oonneeted  with  that  daoiaifln  and  aflaetedbjilb 


Appeal  from  judgment  ovennling  a  demurrer.  The  opin* 
urn  states  the  case. 

Frank  T.  Baldwin  and  John  O.  By^fj  for  the  appellants. 
M.  O.  Cobbj  for  the  respondents. 

By  Conrty  Shafter,  J.  The  complaint  alleges  an  assign- 
ment by  one  Matthews  to  defendants  for  the  benefit  of  the 
creditors  of  the  assignor, — some  twenty  in  number, — and 
of  whom  the  plaintiff  was  one.  By  the  terms  of  the  trust 
as  set  forth,  the  property  was  to  be  sold  by  the  trusteeSi 
and  the  proceeds  divided  among  the  creditors  pro  rata.  It 
is  averred  that  the  whole  of  the  property  has  been  sold,  and 
that  the  proceeds  have  been  collected,  and  are  now  held  by 
defendants;  that  the  debt  of  the  plaintiff  is  $1,424.11,  and 
that  the  defendants  have  refused  to  pay  plaintiff  his  pro  rata 
thereon,  though  often  requested  so  to  do.  The  prayer  is  for 
an  account  of  all  the  moneys  received  and  paid  out  by  the 
trustees  as  such,  and  that  the  plaintiff  may  have  judgment 
for  his  distributive  share. 

The  complaint  was  demurred  to  on  the  ground  that  all  of 
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the  orediton  should  have  been  joiDed  either  as  parties  plain- 
tiff or  defendant^  and  that  Matthews  should  have  been  Joined 
as  defendant 

It  is  a  principle  of  equity  jnrispmdence  that  where  a  de- 
cision is  made  upon  any  particular  subject-matter,  the  rights 
of  all  persons  whose  interests  are  immediately  connected  with 
that  decision  and  affected  by  it  shall  be  provided  for  as  far 
as  they  reasonably  may  be.  In  this  respect  there  is  an  essen- 
tial distinction  between  the  practice  of  the  courts  of  common 
law  and  that  of  courts  of  equity.  It  is  the  constant  aim  of 
courts  of  equity  to  do  complete  justice  by  deciding  upon  and 
settling  the  rights  of  all  persons  interested  in  the  subject-matter 
of  the  suit,  so  that  the  performance  of  the  decree  of  the  court 
may  be  perfectly  safe  to  those  who  are  compelled  to  obey  it, 
and  also  that  future  litigation  may  be  prevented.  Hence  the 
common  expression  that  courts  of  equity  delight  to  do  justice, 
and  not  by  halves.  When  all  the  parties  are  before  the  court, 
the  ^hole  case  may  be  seen,  but  it  may  not  where  all  the  con- 
flicting interests  are  not  brought  out  upon  the  pleadings  by 
the  original  parties  thereto:  Story's  Eq.  PL,  sec.  72.  The 
general  rule  in  suits  respecting  trust  property  brought  either 
by  or  against  trustees  is,  that  the  cestiuis  que  tnut  are  necessary 
parties:  Id.,  sec.  207.  The  bill  in  this  action  respects  the 
trust  property;  no  relief  can  be  granted  to  the  plaintiff  except 
as  the  result  of  a  general  accounting;  and  still  it  is  apparent 
that  as  matters  now  stand  a  decree  entered  in  the  plaintiff's 
fiivor  will  bind  neither  Matthews  nor  the  creditors  at  large, 
and  therefore  when  complied  with  by  the  trustees  will  not 
protect  them  against  future  litigation.  The  counsel  of  the 
respondent,  admitting  the  general  rule,  claim  that  the  case  is 
within  one  of  the  settled  exceptions  to  it,  vis. :  '^  If  each  party  is 
entitled  to  an  aliquot  part,  such  as  a  quarter  or  half  of  an  ascer* 
tained  and  definite  trust  fund,  in  such  case  he  may  sue  for  his 
own  portion  thereof  without  making  the  other  ceHfUs  que  trutl 
parties":  Story's  Eq.  PI.,  sec.  207  a.  The  exception  goes  upon 
the  ground  that  in  such  case  there  is  no  community  of  prepay 
or  interest  among  the  beneficiaries, — on  the  ground,  in  short, 
that  the  trust  is  several,  and  not  joint  in  its  structure.  The 
case  at  bar  is  not  within  the  excepticm.  The  money  value  of 
the  trust  property  is  not  '^ascertained  "  in  the  trust  deed,  nor 
is  its  money  value  averred  in  the  complaint  The  plaintiff  is 
not  entitled  by  the  terms  of  the  instrument  to  any  given 
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ifiqoot  part  of  the  fond,  but  only  to  ehftra  with  other  creditors 
pro  rata. 

Judgment  rerersedy  and  cause  remanded,  with  lea^e  to  the 
plMfiiiflr  to  amend  his  complaint. 


Caldwell  v.  Center. 

[10  caupobkia,  am) 

MAT   BB    DnCBIBKD  Ol    DlKD    BT    RBTKBEICB   TBXEIDr  tO  AlT- 

OTHEE  Dggp  or  map  amtaining  a  deacriptioa,  but  the  deed  and  the  inetni- 
ment  referred  to,  when  taken  together,  nmat  be  as  oerteia  in  reipect  to 
the  deecriptioa  as  should  a  description  contained  in  the  deed  itself. 

Whxrb  Dekd  Rjetsrs  to  Map  Pult  Rioobdbd  cr  RnoomDSE's  OmcE 
for  deeciiption  of  the  premises  oonTeyed,  a  map  not  reoorded,  hot  pasted 
between  the  leaTee  of  the  recorder's  book,  is  not  admissilile  in  eridsaoe 
with  the  deed  to  identify  the  land. 

Map  BaooRDKD  m  RaooamBB's  Omcs  vt  Peboo.  n  vor  Rbomipbp  within 
the  spirit  and  meaning  of  the  recording  aet. 

LraumciXRT  jywacBimax  is  Dbbd.  —  Descriptioii  in  a  deed  as  foUowst 
**  Lot  Ka  1  in  the  sobdiTision  of  the  tract  of  land  on  the  new  connt y 
road,  and  known  as  Foley's  tract,  the  map  of  which  is  duly  recorded  in 
the  recorder's  cffioe,**  is  insnffioient  to  attach  itsslf  to  any  partienlsr 
tract  of  land  without  the  aid  of  further  eridenee. 

Whbbb  Dbbd  Rbpbbb  to  Map  bob  Dbmbxptiov  op  PaBMnas  by  metea 
and  bounds^  no  map  is  receiTable  in  eridenee  with  the  deed  to  identify 
the  land,  nnlees  it  is  the  one  referred  Uk 

EH.axiov  ov  LAVDU>aD  abd  Tbbabt  is  bop  Pbotbd  by  the  mere  produo* 
tiflo  of  a  lease  in  eridenee,  bat  the  entry  cf  the  lessse  under  the  leses^ 
or  a  holding  by  him  referable  to  the  lease,  must  also  be  proTsn. 

b  B  Pbotibob  op  Jvet  to  FniD  FACta  pbom  Btidbbo^  and  it  is  encr 
for  the  court  in  tta  charge  to  aasume  as  proven  a  fact  whieh  is  in  issue. 

Ejectment.  The  plaintiff  sought  to  recover  the  posaeesion 
of  a  tract  of  land  known  as  lot  No.  1  in  a  tract  of  land  claimed 
by  him  to  have  been  called  the ''  Foley  tract.''  Judgment 
went  for  the  plaintiff,  and  the  defendants  appealed  from  the 
judgment  and  from  an  order  denying  a  new  triaL  The  ma* 
terial  £Etcts  appear  in  the  opinion. 


Edward  Tampkin$  and  D.  8.  and  S.  M.  TFOfoii,  fcr  the  ap» 
pellanl 

E.  A.  Lawrence^  for  the  respondents. 

By  Court,  RHOOESy  J.  The  cause  was  submitted  to  the  jury 
both  upon  the  theory  of  title  under  the  Van  Neu  ordinance 
and  prior  possession,  aiA  the  verdict  for  the  plaintiff  being 
general,  it  is  impossible  to  determine  from  the  record  upon 
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which  iheofy  it  was  rendered;  hut  admitting  that  the  evi- 
dence, which  we  think  was  clearly  insufficient  to  establish  title 
in  the  plaintiff  under  the  Van  Ness  ordinance,  tended  to  show 
such  prior  possession  in  Foley  that  the  verdict  would  not  be 
disturbed  on  the  ground  that  the  evidence  was  insufficient  on 
that  point,  it  becomes  necessary  to  pass  upon  some  of  the 
other  questions  of  the  case. 

Did  the  plaintiff  acquire  Foley's  title?  One  of  the  links  in 
the  chain  of  title  under  which  the  plaintiff  claims  is  a  deed 
from  Stevens  and  Abell  to  Lyons  and  Sturtevant  of  the  parcel 
of  land  '^  known  as  lot  No.  1,  in  the  subdivision  of  the  tract  of 
land  lying  on  the  new  county  road,  and  known  as  Foley's 
tract,  the  map  of  which  is  duly  recorded  in  the  recorder's 
office  of  the  county  of  San  Francisco,  reference  to  which  is 
herein  made,"  the  deed  being  admitted  only  as  the  deed  of 
Stevens. 

Description  of  land  in  deed, — The  parties  to  a  deed,  instead 
of  setting  out  in  full  the  metes  and  bounds  or  other  complete 
designation  of  the  tract  intended  to  be  conveyed,  may  de- 
scribe it,  in  whole  or  in  part,  by  reference  to  some  instrument, 
as  a  deed,  map,  etc.,  which  contains  or  furnishes  such  a  descrip- 
tion of  the  land  that  it,  when  read  in  connection  with  the 
deed,  will  completely  identify  the  land.  An  instance  of  this 
manner  of  describing  the  premises  is  found  in  Hich  v.  Cole^ 
man,  25  Oal.  122  [85  Am.  Dec.  103].  The  deed  and  the  in- 
strument therein  referred  to,  when  taken  together,  must  be  as 
certain  in  respect  to  the  description  of  the  premises  as  a  deed 
containing  no  direct  reference  to  another  document  It  is  un 
necessary  to  say  whether  the  instrument  referred  to  in  the 
deed  must  be  produced  in  evidence  when  the  deed  itself  con- 
tains a  sufficient  description  of  the  premises;  but  when  such 
is  not  the  case,  the  party  claiming  under  the  deed  is  under 
the  same  rule  to  produce  the  instrument  referred  to  in  the 
deed  as  to  produce  the  deed  itself. 

The  deed  of  Stevens  and  Abell  to  Lyons  and  Sturtevant  is 
not  sufficient  in  the  description  of  the  premises  conveyed  to 
designate  and  attach  itself  to  any  particular  tract  of  land  with- 
out the  aid  of  further  evidence.  Admitting  that  the  exterior 
lines  of  the  Foley  tract  were  as  claimed  by  the  plaintiff,  evi- 
dence of  some  kind  was  requisite  to  show  where  lot  No.  1  was 
located.  The  only  evidence  introduced  by  the  plaintiff  for 
this  purpose  was  a  map  from  the  recorder's  office,  and  a  map 
from  the  surveyor's  office,  and  narol  testimony  in  explanatioii 
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0i  the  last  map.  The  defendants  objected  to  the  map  from 
the  recorder's  office  on  the  grounds,  among  others,  that  '^il 
was  made  with  pencil,  and  not  with  ink/'  and  that  ^'  it  is 
pasted  in  between  the  leaves  of  the  book,  but  not  recorded." 

The  objection  should  have  been  sustained.  Had  the  desd 
referred  to  a  map  to  be  found  in  that  place  and  conditioii,  it 
would  have  been  admissible  in  evidence,  for  it  would  have 
constituted  in  effect  a  part  of  the  deed  as  much  as  if  it  had 
been  coped  into  it:  Vance  v.  ForCj  24  Cal.  444,  and  cases  cited. 
But  the  deed  calls  for  a  map  duly  recorded  in  the  recorder's 
i^ce,  and  by  the  utmost  stretch  of  liberality,  the  one  produced 
cannot  be  regarded  as  recorded.  The  act  concerning  county 
recorders  provides  that  the  several  instruments  entitled  to 
record  shall  be  recorded  '*  in  large  and  strong  bound  books, 
and  in  a  fair,  large,  and  legible  hand."  The  necessary  im» 
plication  from  this  provision  is  that  the  instrument  must  be 
copied  into  the  proper  book  of  record;  and  in  view  of  the  pur- 
pose to  be  subserved  by  the  recording  of  the  several  classes 
of  instruments  mentioned  in  the  act, — the  making  and  pres- 
ervation of  accurate  and  durable  official  copies  of  such  in- 
struments,— a  copy  made  in  pencil  or  other  materials  that 
would  not  permanently  remain  would  not  be  within  the  spirit 
of  the  act  The  map  should  for  these  reasons  have  been  ex- 
eluded. 

The  map  from  the  surveyor's  office  did  not  fill  the  place  of 
the  one  specified  in  the  deed.  It  did  not  purport  to  be  a  map 
of  the  Foley  tract;  it  did  not  appear  to  have  been  recorded  in 
the  recorder's  office,  and  it  was  not  proven  that  it  was  a  dupli- 
cate, or  a  copy  in  whole  or  in  part  of  the  one  mentioned  in  the 
deed,  nor  that,  in  respect  to  the  premises  in  controversy,  they 
were  identicaL  We  do  not  underteke  to  say  that  the  evidence 
of  that  character  would  have  been  admissible  if  objected  to, 
but  as  the  map  now  appears  before  us,  it  does  not  fill  the  place 
that  the  parties  to  the  deed  designed  should  be  occupied  by 
the  map  they  designated  as  containing  the  metes  and  bounds 
of  the  tract  of  land  conveyed.  By  excluding  the  map  from 
the  recorder's  office,  which  should  have  been  done,  the  plain- 
tiff's chain  of  title  is  broken. 

The  plaintiff  claims,  that  leaving  out  of  the  case  the  Foley 
title,  he  is  still  entitled  to  a  recovery  on  the  ground  of  an 
estoppel  growing  out  of  the  facte,  as  he  alleges,  that  in  1858| 
Perkins,  who  was  then  in  possession  of  the  premises,  but  claim- 
ing no  right  in  them,  conveyed  them  to  Lyons,  and  took  from 
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him  a  lease;  that  when  Perkins  sold  his  own  tract  adjoining 
the  premises  to  Crim,  and  gave  him  the  possession  of  it,  he  at 
the  same  time  gave  him  the  possession  of  the  premises  in  ccxi- 
troversy,  and  that  Center  entered  under  Crim.  We  need  not 
delay  upon  this  matter,  for  when  the  fSEtcts  appear  on  the  new 
trial,  and  they  are  not  entirely  clear  .in  the  record,  and  counsel 
disagree  not  only  in  respect  to  them,  but  as  to  the  meaning  of 
{he  testimony  of  the  witnesses,  the  questions  arising  thereupon 
are  determinable  upon  very  familiar  principles. 

Charge  of  court  on  facts  in  iwue. — The  only  remaining  point 
we  shall  notice  is  the  alleged  error  of  the  court  in  giving  that 
portion  of  the  charge  to  the  jury  which  is  recited  in  the  tran- 
script We  are  clearly  of  the  opinion  that  the  charge  ia 
erroneous,  for  it  assumes  as  a  fact  proven  that  Perkins  was 
the  tenant  of  the  plaintiff.  That  was  a  tact  in  issue  between 
the  parties,  and  was  to  be  found  as  a  bi/d  by  the  jury  from  the 
evidence  adduced  by  the  respective  parties.  The  production 
of  a  lease  will  not  of  itself  show  that  the  relation  of  landl<nd 
and  tenant  existed  between  the  parties  to  the  lease;  and  al- 
though it  is  the  province  of  the  court  to  construe  the  instm* 
ment  when  admitted  in  evidence,  yet  the  court  cannot  declare^ 
as  a  matter  of  law,  that  the  party  named  therein  as  the  lesaee 
was  the  tenant  of  the  lessor,  because  there  must  be  further 
shown  by  competent  evidence  the  entry  of  the  lessee  under 
the  lease,  or  a  holding  of  the  possession  of  the  premises  by  the 
lessee  that  will  be  referable  to  the  lease  as  his  authority. 
Those  are  matters  of  fact  to  be  ascertained  by  the  jury  in  like 
manner  as  the  delivery  of  a  deed  after  its  execution  is  proven, 
and  may  not  be  assumed  by  the  court  as  facts  unless  admitted 
by  the  parties  to  the  action. 

Judgment  reversed,  and  cause  remanded  for  a  new  triaL 

DisoBZRiDir  or  Died  by  nf eranoe  to  aaotbar  instnunont^ 
dflnt:  Sm  ilTcwnoii  T.  TyMMs  SO  Am.  Deo.  736^  and  mm  in 
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[W  OAUfOSXIA,  M8.J 
aOBKIMBliT   WHIBSBT   OnI  OP  SiVXRAL   PABtm   D  TO   PUMBASS  Lim 

aboQt  to  bo  oOered  At  Bheriff '•  sale  for  tho  benefit  of  aU  the  partiM  to  the 
eontraet^  each  fnrniahmg  bis  proportioa  of  the  mon^  to  the  bayer»  if 
aot  prima  /ade  frandiileQtk  nor  opposed  to  pablio  polioy.  Bat  neb  an 
agreement  ie  void  as  agaiiist  publio  polioy  i^  made  to  preront  hit  oompo* 
tition  m  biddings  or  for  other  fnndnleat  parpoee. 
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PttaOV  BftOOlOES  ^^tDBTXB  WHXIUE^  AFTER  BAYINO  COfMTMAOiWD  WIXH  OlHSBI 

that  one  abonld  porehaae  land  aboot  to  ba  oflbnd  at  ■hariff '•  sale  for  tho 
benefit  of  all,  each  to  fomtBh  hia  proportion  of  the  mon^,  and  the  boyor 
to  oonyey  to  each,  if  no  redemption  U  made^  hia  proportion  of  the  land* 
be  on  hia  own  account  parchaaee  anoUier  Judgment^  which  maket  him  a 
ledemptioner,  and  redeems  and  obtuna  a  aheriff '•  deed;  and  he  will  bold 
the  l^gal  title  acquired  by  the  latter  pmohaeelor  the  bendltcf  aU  partial 
tonid  contraoi. 

bi  AcnoN  BT  Onx  or  Sswbal  Cvtuib  qam  Twon^  lo  DuLUts  An> 
EwvoiBOB  Ikfubd  Tbitbt  in  relation  to  land,  aU  tiie  penona  who  aia 
entttled  to  or  claimed  to  be  entitled  to  a  portion  cl  the  trwl  eatate  are 
proper  partial  defendintb 

JipmnoDrr  will  mot  bb  Rbtbbsid  job  "Dmnoawm  Famam  ov  Facr 


they  are  excepted  to  at  the  triali  the  prowunption  ii  that  prool  waa 

made  at  the  trial  in  relation  to  the  def eotire  matter. 
Nsw  Trial  will  not  bb  Obabtbd  ExoBrr  ob  St jawaan  ob  AjfwnuLrm, 
Qb  Afpbal  vbom  Obdbb  Dbbtdto  Nbw  Tmul,  Jvanaan  oahbov  bb  Ba- 

ViBWBD  on  the  ground  of  a  defeetrre  oomplaiBt^  or  thai  the  Judgmml  k 

not  wananted  by  the  findiny. 

Action  to  compel  conyeyanoe  of  oertain  lands.  Tho  opin- 
ion Btates  fhe  facts. 

J.  P.  Hof^j  toft  iho  appellanta. 

Pattenan,  WaUaee^  and  SioWj  amd  Tftomot  Bodte^^  for  tho 
raopondentg. 

By  Conrti  Shaftbb,  J.  This  action  was  bronght  to  oompd 
the  defendants  Braley  and  Oallimore  to  convey  to  the  plain- 
tiff eighty-five  acres  of  land,  parcel  of  a  tract  of  four  hundred 
acres,  situate  in  the  county  of  Santa  Clara.  Braley  and  Oal- 
limore demurred  to  the  complaint,  on  the  ground  that  the  facts 
stated  did  not  constitute  a  cause  of  action^  and  on  the  further 
ground  that  Frink  and  Moody  were  improperly  joined  as  de- 
fendants. The  demurrer  was  overruled,  and  the  defendants 
answered.  The  case  was  tried  by  the  court  on  the  issues  of 
fact,  and  the  plaintiff  had  judgment  for  the  relief  demanded; 
and  a  decree  was  also  entered  against  Braley  and  Qallimore, 
adjudging  and  directing  them  to  convey  to  their  co-defend- 
ant Moody  seventy  acres  of  said  four-hundred-acre  tract,  and 
one  hundred  and  eighty  acres  thereof  to  defendant  Frink, 
on  grounds  set  up  in  their  joint  answer  to  the  complaint. 
Braley  and  Gkdlimore  moved  for  a  new  trial,  but  there  being 
no  statement  in  support  of  the  motion,  the  motion  was  denied. 
The  appeal  is  from  the  order  and  from  each  of  the  three  judg« 
ments  entered  in  the  action. 

The  case  presents  but  two  questions:  1.  As  to  the  oorroot' 
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nesfi  of  the  order  overruling  the  demurrer;  2.  Ab  to  whether 
the  judgments  are  sustained  respectively  hj  the  findings. 

1.  The  complaint  charges  that  one  Williams  became  the 
owner^  in  December,  1857,  of  four  hundred  acres  of  land  in 
Santa  Clara  County,  parcel  of  a  Mexican  grant  known  as 
^^Poeolmi''  or  Ynigo  Bancho,  and  that  in  December,  1858,  he 
mortgaged  it  to  Esnault;  that  Williams  thereafter  put  an- 
other mortgage  on  the  same  parcel,  in  £Eivor  of  one  Kealy; 
that  the  mortgage  to  Esnault  was  foreclosed  under  proceed- 
ings to  which  Kealy,  the  subsequent  encumbrancer,  was  a 
party  defendant,  the  decree  therein  bearing  date  September 
21,  1860;  that  the  defendant  Frink  became  the  purchaser  at 
the  sheriff's  sale  for  the  sum  of  $3,450,  which  said  sum  was 
sufficient  to  pay  the  Esnault  judgment  and  costs,  and  the  sum 
of  $42.45  on  the  Kealy  debt,  leaving  a  portion  of  said  debt  un- 
paid; that  at  the  time  of  the  sale  to  Frink  he  was  in  possets- 
sion  in  severalty  of  198  acres  of  said  tract;  Moody,  of  70  acres; 
Braley,  of  35  acres;  Shumway,  to  all  of  whose  rights  the  plain- 
tiff has  come  by  assignment,  of  85  acres;  and  Gallimore,  of 
12  acres;  that  Frink  purchased  the  four  hundred  acres  ^in 
trust  for  and  for  the  use  and  benefit"  of  himself,  the  defend- 
ants Moody,  Braley,  Oallimore,  and  Shumway,  plaintiff's  as- 
signor, ''to  be  held  and  owned  by  them  in  their  respective 
portions  aforesaid;  and  the  purchase-money  of  said  premises 
paid  by  Frink  was  advanced  to  him  by  Moody,  Braley,  Galli- 
more, and  Shumway,  in  the  respective  proportions  aforesaid, 
for  the  purpose  of  purchasing  said  (Hremises  at  said  sale  for  the 
benefit  of  himself  and  said  parties  in  the  proportions  aforesaid  "; 
that  Frink  agreed  with  said  parties,  and  that  they  agreed 
with  each  other,  to  Vie  effect  that  Frink  should  hold  the  lands 
in  trust  for  himself  and  them,  and  that  in  the  event  a  redemp- 
tion from  said  sale  should  not  be  effected,  said  Frink  would 
convey  said  premises  'to  the  other  parties  in  the  respective  pro- 
portions aforesaid,  retaining  to  himself  the  part  whereof  he 
was  possessed  in  severalty.  The  agreement  was  reduced  to 
writing  June  13, 1861,  and  a  copy  thereof  is  annexed  to  and 
made  part  of  the  complaint. 

It  is  further  alleged  that  after  the  plaintiff  had  succeeded 
to  the  rights  of  Shumway,  the  defendants  Braley  and  Galli- 
more "fraudulently  confederated  together  for  the  purpose  of 
depriving  the  plaintiff  and  the  other  parties  to  the  agreement, 
except  themselves,  of  the  benefit  thereof^  and  of  the  title  to  the 
respective  portions  of  the  said  fooi-hundzed-aore  tract.  .  •  .  • 
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and  with  that  view  poichased  from  Eealy,  for  a  nominal  Btun, 
the  judgment  and  decree  rendered  in  his  fisivor  in  said  Esnault 

soit)  and  cansed  the  same  to  be  asBigned  to  them 

Within  mx  months  from  said  sale  to  Frink  they  effected  a  re- 
demption of  said  premises  from  said  sale,  and  thereby  pre- 
vented Frink  from  receiving  the  sheriff's  deed  of  conveyance 
of  said  foor-hnndred-acre  tract,  and  thereby  acquired  the  legal 
title  to  said  tract  themselves,  and  have  received  a  sheriff's 
deed  therefor;  that  Frink  is  therefore  unable  to  convey  the 
eighty-five  acres  claimed  by  the  plaintiff;  and  that  the  de- 
fendants Braley  and  Oallimore,  who  have  the  power,  have  re- 
fused so  to  do  on  demand." 

Agreeynent  opposed  to  public  policy. — It  is  insisted  for  the 
appellants  that  the  agreement  set  up  in  the  complaint  is  ille- 
gal and  void,  for  the  reason  that  it  is  opposed  to  public  policy. 

We  do  not  consider  that  the  agreement  is  on  its  fkce  obnox- 
ious to  the  objection.  It  was  held  in  Phippen  v.  Stickney^  8 
Met.  388,  that  an  agreement  to  the  effect  that  one  of  the  parties 
would  permit  the  other  to  become  the  purchaser  of  property 
about  to  be  offered  for  sale  at  public  auction,  and  that  the  two 
should  share  the  benefits  of  the  purchase  between  them,  was 
not  fraudulent  prima  fade;  that  whether  fraudulent  or  not 
would  depend  upon  intention;  that  where  such  arrangement 
is  made  for  the  purpose  and  with  the  view  of  preventing  fair 
competition,  and  by  reason  of  want  of  bidders  to  depress  the 
price  of  the  article  offered  for  sale  below  the  fair  market  value, 
it  will  be  illegal,  and  may  be  avoided  as  between  the  parties 
as  a  fraud  upon  the  rights  of  the  vendor.  But  that  on  the 
other  hand,  if  the  arrangement  is  entered  into  for  no  such 
fraudulent  purpose,  but  for  the  mutual  coDvenience  of  the  par^ 
ties,  as  with  a  view  of  enabling  them  to  become  purchasers, 
each  being  desirous  of  purchasing  a  part  of  the  property  of- 
fered for  sale,  and  not  an  entire  lot,  or  indaced  by  any  other 
reasonable  and  honest  purpose,  such  agreement  will  be  valid 
and  binding.  While  the  complaint  in  the  case  at  bar  cer- 
ainly  does  not  state  or  confess  that  the  agreement  set  out 
.herein  was  made  for  the  purpose  of  depressing  the  price  of 
:he  land  in  question  by  preventing  fair  competition  at  the 
sheriff's  sale,  it  does  state  affirmatively  another  and  distinct 
purpose,  and  one,  too,  that  in  the  case  cited  was  held  to  be 
perfectly  legitimate.  It  was  held  in  SmvU  v.  JoneSy  1  Watts 
ft  S.  128,  that  parties  may  purchase  jointly  at  a  sheriff's  sale 
if  all  be  open  and  fair;  that  a  combination  of  interests  fior 
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that  purpose  is  not  necessarily  corrupt;  that  it  is  the  end  to 
be  accomplished  which  makes  such  combinations  lawful  or 
otherwise:  if  it  be  to  depress  the  price  of  property  by  artifice, 
the  purchase  will  be  void;  if  it  be  raise  the  means  of  payment 
by  contribation,  ''or  to  divide  the  property  for  the  accommo- 
dation of  purchasers/'  it  will  be  valid.  It  was  considered  in 
Stoitzer  v.  SkUes,  3  Gilm.  629  [44  Am.  Dec.  723],  that  ''where 
a  sale  of  land  is  made  at  public  auction,  and  all  pers<His  are 
at  liberty  to  bid,  an  agreement  among  different  claimants  to 
different  portions  of  the  land  with  an  individual  to  purchase 
the  whole  tract  for  their  benefit  is  not  such  an  agreement  as 
is  calculated  to  prevent  competition,  and  thereby  to  render 
the  sale  void."  In  Smith  v.  OreehUej  2  Dev.  129,  the  court, 
while  it  sustains  the  general  doctrine  that  a  sale  may  be 
avoided  when  made  to  one  in  behalf  of  an  association  of  bid* 
ders,  designed  to  stifle  competition,  yet  concedes  that  this  rule 
would  not  apply  to  an  association  of  bidders  formed  for  honest 
and  proper  purposes,  as  in  the  case  of  a  union  of  several  per* 
sons  formed  on  account  of  the  magnitude  of  the  sale,  or  "where 
the  quantity  offered  to  a  single  bidder  exceeded  the  amount 
which  individuals  might  wish  to  purchase  on  their  own  ac- 
count." 

We  consider  these  cases,  though  not  entirely  in  harmony 
with  some  other  decisions,  as  furnishing  the  true  exposition  of 
the  rule  of  the  common  law.  There  is  no  principle  of  right 
reason  upon  which  it  can  be  held  that  the  agreement  now  in 
question  was  calculated  to  keep  bidders  away  from  the  auc- 
tion, or  to  prevent  free  and  intelligent  competition  among  those 
who  attended  it;  while  it  is  apparent,  on  the  other  hand,  that 
one  bidder  at  least  attended  the  sale  in  consequence  of  the 
agreement,  and  who,  for  aught  we  can  know  to  the  contrary, 
would  have  staid  away  if  the  agreement  had  not  been  made. 

2.  The  bill  goes  upon  the  theory  that  Braley  and  Qallimore 
hold  the  eighty-five-acre  tract  in  trust  for  the  plaintiff  as 
assignee  of  Shumway,  and  it  is  claimed  for  the  appellants  that 
the  facts  stated  do  not  bear  out  the  theory. 

Implied  trust. — The  trust  relied  upon  does  not  stand  upon 
intention,  but  is  cue  of  the  implied  trusts  which,  under  certain 
circumstances,  are  forced  upon  the  conscience  of  parties  by 
operation  of  law,  and  upon  which  the  statute  of  frauds  does 
not  operate.  Under  the  agreement  Frink  became  the  common 
agent  of  Shumway,  Moody,  Braley,  and  Oallimore  to  purchase 
the  property  and  to  take  the  title  on  fiedlure  of  redemption, 
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and  to  convey  to  each  of  the  associates  thereafter  the  parcel 
of  which  he  was  in  possession.  This  was  not  only  the  agree- 
ment as  between  Frink  and  the  others  taken  as  a  body,  but 
each  of  the  parties  pledged  his  faith  to  the  other  that  Frink 
ahonld  be  allowed  to  execute  the  commission  which  they  bad 
unitedly  conferred  upon  him.  It  was  on  the  faith  of  this  ar- 
rangement alone  that  the  purchase-money  was  advanced  by 
the  parties  respectively,  and  when  the  certificate  of  purchase 
was  issued  to  Frink  he  unquestionably  held  the  inchoate  right 
evidenced  by  it  in  trust  for  his  associates,  less  the  parcel  of 
which  he  was  himself  in  possession.  Of  this  right,  so  acquired 
and  paid  for  out  of  a  common  fund,  the  five  associates  were 
tenants  in  common  in  equity;  the  firactional  share  of  each  be- 
ii^  fixed  in  the  contract,  and  a  method  pointed  out  therein  by 
which  the  land,  when  the  contingent  right  should  have  run 
into  a  title,  could  be  handily  partitioned:  Schenk  V.  Evoy^  24 
Cal.  104.  Eealy  was  a  judgment  creditor,  having  a  lien  upon 
the  land,  and  that  fact  was  a  standing  reminder  that  the  prin- 
cipal purpose  of  the  associates  might  be  defeated  by  a  redemp- 
tion on  his  part.  It  was  therefore  neither  fraudulent  nor 
improper,  in  itself  considered,  for  Braley  and  Gallimore  to 
buy  up  the  Kealy  judgment  for  the  protection  of  the  common 
plan,  but  the  claim  so  acquired  could  not,  on  the  principles  of 
equitable  dealing,  be  used  by  them  to  secure  the  whole  of  that 
to  themselves  which  they  had  agreed  to  share  with  others,  and 
aa  the  faith  of  which  agreement  their  associates  had  already 
acted.  They  were  bound  by  the  express  contract  to  co-operate 
with  the  other  parties  in  securing  the  objects  for  which  the 
anion  was  formed,  and  it  is  settled  that  if  parties  are  inter- 
ested together  by  mutual  agreement,  and  a  purchase  is  made 
agreeably  thereto,  neither  party  can  exclude  the  other  from 
what  was  intended  for  the  common  benefit;  and  any  private 
benefit  touching  the  common  right  which  is  secured  by  either 
party  will  turn  him  into  a  trustee  for  the  benefit  of  both  or  all: 
Flagg  v.  Mann^  2  Sum.  490;  Van  Home  v.  Fonday  6  Johns.  Ch. 
406;  Burhana  v.  Van  Zandty  7  N.  Y.  523;  Amwur  v.  Alexander^ 
10  Paige,  572;  Rupp  v.  Orvj  81  Pa.  St.  517;  Smtur  v.  SkOe^, 
8  Gilm.  529  [44  Am.  Dec.  723];  RothweU  v.  Deweesy  2  Blackf. 
618;  Venable  v.  Beauehamp,  3  Dana,  321  [28  Am.  Dec.  74]. 

8.  Coniplafnt  to  enforce  implied  trvfi, — The  objection  that  the 
complaint  does  not  state  facts  forming  the  basis  of  a  trust  in 
iwvitum  IB  not  well  taken.  There  is  something  more  charged 
than  that  '^the  defendants  Braley  and  Gallimore  firaudulenfly 
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confederated  together  for  the  purpose  of  depriving  the  plaintiff 
and  the  other  parties  to  the  agreement,  except  themselves,  of 
the  benefit  of  said  agreement."  The  fiduciary  relation  es- 
tablished by  the  written  agreement  is  fully  developed  in  the 
complaint,  and  the  conduct  of  the  appellants,  in  violation  of 
the  duty  springing  from  that  relation,  is  also  set  forth  at 
large. 

4.  It  is  urged  that  the  complaint  is  defective  for  the  reason 
that  it  neither  avers  an  offer  to  repay  to  the  appellants  the 
plaintiff's  share  of  the  redemption  money  advanced  by  them, 
nor  an  offer  to  repay  any  part  of  the  amount  expended  in  pur- 
chasing the  Kealy  judgment. 

It  does  not  appear  from  the  complaint  that  any  portion  of 
the  redemption  money  ever  came  to  the  hand  of  the  plaintiff 
and  as  to  the  money  paid  by  the  appellants  for  the  Kealy 
judgment,  it  is  averred  that  it  was  only  nominal  in  amount. 

5.  Parties  defendant. — ^We  consider  that  Frink  and  Moody 
were  properly  joined  as  defendants.  They  might,  consistently 
with  the  general  relation  existing  between  the  parties,  have 
disputed  the  averment  that  the  plaintiff  was  entitled  to  that 
part  of  the  four-hundred-acre  tract  described  and  claimed  in 
the  bill,  and  they  were  therefore  not  only  proper  but  necessary 
parties  to  a  complete  determination  or  settlement  of  the  ques- 
tions involved:    Practice  Act,  sec.  13. 

6.  Findings  of  fact. — It  is  further  objected  that  the  judg- 
ment in  favor  of  the  plaintiff  should  be  reversed,  for  the  rea- 
son that  it  is  found  that  he  received  from  the  sheriff  his  pro- 
portion of  the  redemption  money  paid  by  appellants,  and  that 
it  is  not  found  that  the  plaintiff  offered  to  return  the  money 
before  action  brought. 

The  answer  is,  that  the  judgment  cannot  be  reversed  oa 
that  ground,  inasmuch  as  the  findings  were  not  excepted  to  as 
defective:  Stats.  1861,  p.  689,  sec.  2.  It  must  be  presumed, 
as  the  record  stands,  that  an  offer  to  return  the  redemption 
money  was  proved  at  the  trial. 


Thx  pbzn opal  casb  m  citsd  to  the  point  that  if  ezoeptioa  \m  duly  midt 
to  findings,  the  cause  wiU  be  reversed  if  they  do  not  cover  aU  the  issuable 
facts:  Bahn  ▼.  Central  SmeUkig  Co,,  2  Utah,  383;  but  if  findings  are  not 
excepted  to,  an  erroneous  jndgment  drawn  from  tiie  Ueta  foond  oinnot  be 
eorrected  by  means  of  a  new  trial,  for  then  there  is  no  question  of  Uet  to  be 
va-ezaoitnad:  Kmigkiv.  itodbe^  66  GaL  17;  ^tiwaoiif  ▼.  HamUtom,  M  Id.  4ML 
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181  CAuroKwiA.  17.] 

OovxT  07  EQmr  wtll  ExmRrs  TBun*  Aoirrsr  Osrm  ComifO  ntro  Pd9> 
aiasiojr  or  TAUirr  Profebtt  wmi  Ndrict  of  Trviit,  in  tiie  mnm 
wumiMff  ft&d  with  like  effect  aa  agaiiut  the  ortgimJ  trustee. 

Iv  Aanas  to  Enforcx  Trust  cocld  haw  bein  Maintainkb  AOAitna 
TnxATOB,  It  cah  bk  aoaixst  hm  KxicirroR;  but  if  it  oould  not  haiwm 
been  maintMiwd  against  the  testator,  it  cannot  be  against  his  ex* 
ecntor. 

Ikovr  Abbitmxd  bt  TmrAtou  will  vot  be  Ektobcxd  aoahtct  bis  Bs* 
wooroR,  WBXBS  Idxrtut  or  Trust  Fuhd  d  Ertirxlt  Lonr,  and  ib» 
property  daimed  is  not  ahown  to  be  the  fruit  or  piodnot  of  the  yroywiy 
originally  covered  by  the  tniat. 

EquTTT  WILL  Follow  Trust  Fuho  so  Loiro  as  m  Idbrtttt  Eznn^  or 
when  it  can  be  shown  that  it  is  the  product  of  the  orighial  property  ol 
the  ositei  gut  tnut;  and  the  right  <^  reclamation  attaohea  to  it  until 
detached  by  the  superior  equity  of  a  bona  fdt  purchaser  for  a  valuable 
OQDsideration  without  notice;  but  the  right  of  pursuing  it  fails  when  the 
means  of  ascertainment  faiL 

Bdorr  CRffTui  QtTS  Trust  oaiv  Olaik  Spsamo  Rral  ob  Persobal  Pbo^ 
KRTT,  he  must  show  that  it  is  the  identical  property  origin.«illy  covered  by 
the  trusty  or  that  it  14  the  fruit  or  product  thereof  in  a  new  form. 

InnrnTT  of  Trust  Estatx  ib  Habso  of  Tbstator  is  Ebtirxlt  Lost 
WHBRB  Kxbootor  HAS  P0SSBS8ION  OF  HIS  Tbstator's  Pbofbrtt,  and 
it  cannot  be  shown  that  such  trust  estate  is  in  the  handa  of  the  executor 
in  its  primary  oondition,  or  that  it  was  oonverted  l^  the  testator  into 
the  proper^,  or  any  part  of  it^  which  subaequently  came  into  the  ez- 
eontor's  possession. 

Gbbtui  que  Trust  mat  Elect  to  Hold  Origibal  or  Substituted  Prof- 
ebtt, when  he  can  identify  the  trust  fund,  either  in  its  original  or  in  s 
■ubetituted  form,  or  he  may  hold  the  trustee  personally  liaUe;  but  if  he 
cannot  identify  the  properly,  he  must  rely  on  the  peiaonal  liability  of  the 
trustee. 

Gmtui  que  Trust,  whbb  Forced  to  Belt  ufob  his  Trustee's  Pebsobai 
Liabilitt,  occupies  a  position  towards  the  estate  of  the  trustee  which  is 
no  better  but  is  identical  with  that  of  a  simple  contract  creditor. 

Iv  FoLLowDfo  Trust  Fubd  Gobsistibo  of  Mobbt,  It  is  bot  NEOBBSABr 
TO  Idrbtdt  Individual  Pieoes  or  Coma^  but  it  is  sufficient  to  show 
*  separate  and  independent  fund  or  valne^  readily  distinguishable  from 
all  other  funds. 

Cbbtut  que  Trust  has  Sixplt  Claim  aoaibbt  Estate  of  his  Truster 
where  the  latter  during  his  lifetime  mingled  the  money  of  the  ceitel  91M 
tnu/t  with  hie  own,  and  after  his  death  neither  the  trust  money  nor  prop- 
erty into  which  it  was  oonverted  oould  be  identified  in  the  hands  of  the 
executor;  and  such  claim  must  be  presented  to  the  executor  for  allow* 
anoe  as  required  by  the  probate  act. 

KOOUTOR  OAB  BE   HeLD  TO  ACOOUBT  AS   TRUSTEE,  WHERE    He  HAS  COME 

IBTO  P08SBSSIOB  OF  Trust  Fubd  or  its  Substitute,  so  that  the  samt 
can  be  identified,  and  charged  as  such  upon  the  same  terms  as  his  testis 
to  held  the  trust;  and  the  reUtionahip  of  trustee  and  ctMi  gw  IhMl  wH 

Uadiried  to  <1»a^  of  execntor. 
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Action  to  enforce  a  trust.  In  1852,  H.  Griffith  was  ap- 
pointed guardian  of  the  person  and  estate  of  A.  H.  Dean,  by 
the  probate  court  of  Yolo  County.  On  June  12, 1863,  plaintiffg 
were  appointed  such  guardians  by  the  same  court.  Other 
facts  are  stated  in  the  opinion. 

H,  H.  Hartley  J  for  the  appellant. 
Charles  N.  Fox,  for  the  respondents. 

By  Court,  Sandebson,  J.  The  fitcts  of  this  case,  bo  ha  bb 
a  statement  of  them  is  necessary  to  our  present  purpose,  are 
substantially  as  follows: — 

Humphrey  Griffith,  now  deceased,  in  February,  1869,  then 
being  the  guardian  of  Augusta  Hunter  Dean,  now  the  ward  of 
the  present  plaintiffs,  came  into  the  i)06ses8ion  of  the  sum  of 
two  thousand  five  hundred  dollars,  in  gold  coin  of  the  United 
States,  derived  from  a  lawftd  sale  of  certain  real  estate  in 
which  he  had  previously,  upon  the  consent  of  the  probate  court, 
hivested  the  estate  of  his  ward.  He  never  afterward  invested 
said  sum  or  any  part  thereof  for  the  benefit  of  his  ward;  nor 
did  he  keep  the  same  separate  and  apart  from  his  private 
funds,  or  keep  any  account  thereof,  or  of  the  incomes  or  ex- 
penses therefrom  between  himself  and  his  ward;  but  on  the 
contrary,  mixed  the  same  with  his  private  funds,  and  used  it 
in  his  general  business  expenditures  and  investments,  and 
never  afterward  separated  the  same  so  that  it  could  be  distin- 
guished from  his  own  private  property. 

In  March,  1863,  Griffith  died,  without  having  rendered  any 
account  of  his  transactions  as  guardian,  or  made  any  provision 
for  the  settlement  of  his  accounts  as  such;  but  leaving  a  last 
will  and  testament  in  which  he  attempted  to  dispose  of  all  the 
money  and  all  the  estate,  real  and  personal,  in  his  possession 
as  his  sole  and  individual  property,  regardless  of  any  eupposed 
interest  which  his  ward  might  have  therein. 

Afterward,  in  April,  1863,  his  will  was  admitted  to  probate, 
and  the  defendant  Bampton  appointed  executor,  who  there- 
upon took  possession  of  all  the  money,  property,  and  effects  of 
every  kind  of  which  his  testator  died  possessed,  and  at  the 
time  this  action  was  brought  was  engaged  in  administering 
upon  the  same  as  the  estate  of  his  testator,  regardless  of  all 
claims  thereto  on  behalf  of  Augusta  Hunter  Dean.  Among 
the  assets  which  came  into  the  hands  of  the  defisndant  there 
was  only  the  sum  of  two  hundred  dollars  in  money. 

The  estate  of  Griffith  is  insolvent,  and  the  sureties  upon  hie 
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official  bond  as  guardian  are  also  insolveo^fftnd  unable  to  re- 
spond for  the  trust  fond  so  receiTed  and  held  by  him. 

When  the  property,  real  or  personal,  in  the  poetfession  of 
Griffith  at  the  time  of  his  death  was  acquired  by  him,  whether 
before  or  after  he  came  into  the  possession  of  the  trust  fund, 
does  not  appear;  nor  does  it  appear  that  any  of  said  property, 
real  or  personal,  was  purchased  by  him  witii  said  trust  fund, 
or  any  part  thereof. 

Upon  this  state  of  facts,  the  defendant  having  refosed  to 
account  to  and  with  the  plaintiffs  touching  said  trust,  this 
action  was  brought  for  the  purpose  of  subjecting  the  entire 
assets  in  the  hands  of  the  defendant  to  the  trust  in  question, 
and  to  compel  the  defendant  to  pay  over  the  foil  amount  of 
said  trust  fond,  with  interest,  out  of  the  assets  in  his  hands, 
before  any  part  of  the  same  were  otherwise  used  or  appropri* 
ated  in  the  due  course  of  administration. 

No  '^ claim"  was  ever  presented  to  the  defendant  by  the 
plaintiffs,  or  any  one  else,  on  behalf  of  Augusta  Hunter  Dean, 
as  provided  in  the  act  concerning  the  settlement  of  the  estates 
of  deceased  persons. 

In  the  court  below,  the  plaintifb  obtained  a  decree  for  the 
payment  of  $2,848.16  out  of  the  assets  generally  in  the  hands 
of  the  defendant  as  executor  prior  to  any  use  or  appropriation 
of  the  same  in  the  course  of  his  administration;  and  the  de- 
fendant has  appealed,  claiming  that  the  judgment  cannot  be 
sustained  upon  the  facts  as  alleged  in  the  complaint  or  as 
found  by  the  court 

When  cowri  of  eqwUy  wUl  enforce  a  truet. — As  claimed  by 
counsel  for  respondents,  there  can  be  no  doubt  but  that  a  court 
of  equity  will  enforce  a  trust  against  all  persons  who  with  no- 
tice of  the  trust  may  come  into  possession  of  the  trust  prop- 
erty, in  the  same  manner  and  with  like  force  and  effect  as 
against  the  original  trustee.  Hence,  if  this  action  could  have 
been  maintained  against  Griffith  in  his  lifetime,  it  may  now 
be  maintained  against  his  executor.  But  so  for  as  the  action 
may  be  regarded  as  a  case  in  equity  to  reach  specific  property 
or  a  specific  fund  held  in  trust,  it  is  clear  that  it  could  not 
have  been  maintained  against  Griffith  in  his  lifetime  upon  the 
foots  disclosed  by  the  record  before  us,  and  if  so,  it,  as  a  mat- 
ter of  course,  cannot  be  maintained  against  his  executor. 

Except  as  to  the  two  hundred  dollars  in  money,  there  is  no 
pretense  that  any  of  the  real  or  personal  property  now  in  the 
hands  of  the  defendant  as  executor  once  constituted  the  whole 
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or  a  part  of  the  tniit  fdnd.  On  the  contrary,  there  is  nothing 
to  show  that  such  property,  or  any  part  thereof,  was  purchased 
or  acqniifed  by  Griffith  subsequent  to  the  fourth  day  of  Feb- 
ruary, 1859,  the  day  on  which  the  two  thousand  five  hundred 
dollars  realized  from  the  sale  of  his  ward's  estate  came  into 
his  hands.  Non  camtat  but  that  it  may  all  have  been  owned 
and  possessed  by  him  on  that  day.  Such  being  the  case,  there 
is  no  ground  upon  which  it  can  be  inferred,  much  less  asserted, 
that  he  employed  the  trust  fund  in  its  acquisition.  It  is  true, 
the  court  finds  generally  that  he  mixed  the  trust  money  with 
his  own,  and  used  both  in  his  general  business  expenditures 
and  investments,  but  the  court  does  not  find,  nor  does  the 
complaint  allege,  that  any  of  his  estate  now  in  the  custody 
of  the  defendant  is  the  fixdt  or  product  of  those  investments. 
Such  investments  may  have  proved  total  failures,  and  nothing 
realized  thprefrom.  But  be  that  as  it  may,  as  already  stated, 
there  is  nothing  to  show  that  the  property  in  the  hands  of  the 
defendant  is  the  product  of  such  investments. 

When  cestui  que  trust  can  claim  specific  property.  —  Before 
a  cestui  que  trust  can  claim  specific  real  or  personal  property, 
he  must  show  that  it  is  the  identical  property  originally  covered 
by  the  trust,  or  that  it  is  the  firuit  or  product  thereof  in  a  new 
form.  The  rule  upon  this  subject  is  well  and  concisely  stated 
by  Mr.  Justice  Lewis  in  Thomps<ynfs  Appeal^  22  Pa.  St.  17: 
^  Whenever  a  trust  fund  has  been  wrongfully  converted  into 
another  species  of  property,  if  its  identity  can  be  traced,  it 
will  be  held,  in  its  new  form,  liable  to  the  rights  of  the  cestui 
que  trust.  No  change  of  its  state  and  form  can  divest  it  of 
such  trust  So  long  as  it  can  be  identified,  either  as  the  origi- 
nal property  of  the  cestui  que  trusty  or  as  the  product  of  it, 
equity  will  follow  it;  and  the  right  of  reclamation  attaches  to 
it  until  detached  by  the  superior  equity  of  a  6ona  fide  pur- 
chaser for  a  valuable  consideration  without  notice.  The  sub- 
stitute for  the  original  thing  follows  the  nature  of  the  thing 
itself  so  long  as  it  can  be  ascertained  to  be  such.  But  the 
right  of  pursuing  it  fails  when  the  means  of  ascertainment 
faiL  This  is  always  the  case  where  the  subject-matter  is 
turned  into  money,  and  mixed  and  confounded  in  a  general 
mass  of  property  of  the  same  description'':  2  Story's  Eq.  Jur., 
sees.  1257-1258;  Tiffany  and  Bullard  on  Trusts  and  Trustees, 
88,84. 

When  eettui  que  iruti  may  elect  hetioeen  personal  liahUity  and 
spedfie  property. — Where  a  trustee,  in  violation  of  his  trust,  in* 
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Tests  the  trust  property  or  its  proceeds  in  any  other  property, 
the  cestui  que  irast  may  elect  to  hold  the  substituted  property 
subject  to  the  trust,  or' to  hold  the  trustee  personally  liable  to 
him  for  the  breach  of  the  trust.  The  former  he  can  do,  however, 
only  when  he  can  follow  and  identify  the  property,  either  in 
its  original  or  substituted  form,  as  we  have  already  seen.  If 
this  cannot  be  done,  the  right  of  the  cestui  que  trust  to  elect  is 
gone,  because  its  exercise  has  become  impossible,  and  he  is 
therefore  forced  to  rely  upon  the  personal  liability  of  the  tnis- 
tee;  and  such  seems  to  be  the  condition  of  the  cestm  que  trust 
in  the  present  case.  When  thus  forced  to  rely  upon  the  per» 
Bonal  liability  of  the  trustee,  a  cestui  que  trust  occupies  a  posi- 
tion towards  the  estate  of  the  trustee  which  is  no  better  but 
is  identical  with  that  of  a  simple  contract  creditor.  He  has  no 
special  lien  upon  the  general  estate  of  the  trustee  which  is 
superior  to  that  of  any  other  creditor;  for  the  Bi)ecifio  property 
covered  by  the  trust  is  gone,  and  nothing  is  left  to  the  cesivi 
que  trust  enaepi  a  naked  claim  for  damages  generally  on  ac- 
count of  the  breach  to  be  obtained  through  an  action  at  law, 
attended  by  all  the  incidents  of  a  like  action  on  behalf  of  one 
who  is  not  the  beneficiary  of  a  trust. 

The  cases  of  People  v.  Houghtaling,  7  Cal.  848,  Chmter  v. 
JameSj  9  Id.  643,  and  Wells  v.  Robinson^  13  Id.  133,  are,  as  we 
conceive,  in  no  respect  at  war  with  the  foregoing  views,  but  on 
the  contrary,  in  harmony  therewith. 

Nor  do  >ve  think  this  action  can  be  sustained  as  to  the  two 
hundred  (iollars  in  money.  The  identity  of  a  trust  fund  con- 
sisting of  money  may  be  preserved  so  long  as  it  can  be  fol- 
lowed aiul  distinguished  from  all  other  funds,  not  by  identify- 
ing the  individual  pieces  or  coins,  but  by  showing  a  separate 
and  independent  fund  or  value,  readily  distinguishable  from 
all  other  funds:  United  States  v.  Inhabitants  of  Waterboroughj 
Daveis,  154.    That  has  not  been  done  in  this  case. 

Our  conclusion  is,  that  the  plaintiffs,  upon  the  facts  as  dis- 
closed by  the  record,  had  only  a  claim  against  the  estate  of 
Griffith,  upon  which  they  could  have  recovered  had  the  same 
been  presented  to  the  defendant  as  required  by  the  act  con- 
cerning the  settlement  of  the  estates  of  deceased  persons,  but 
that  they  are  not  entitled  to  the  relief  which  they  obtained  in 
the  court  below.  Had  the  demurrer  to  the  complaint  been 
sustained,  it  is  possible  that  the  plaintiffs  might  have  been 
able  by  amendment  to  have  made  a  case  within  the  principles 
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tnnonnced  by  qb.    We  therefinre  accompany  ttie  judgment  of 
revenal  with  an  order  granting  a  new  trial. 
Judgment  reversedy  and  new  trial  ordered. 

SAia>EB80Ny  J.  (on  rehearing).  After  our  former  judgment 
was  rendered,  a  petition  for  a  rehearing  was  filed,  in  which 
the  ground  was  taken  for  the  first  time  that  the  complaint 
might  be  treated  as  a  bill  in  equity  for  an  account,  and  that 
in  that  aspect  no  presentation  of  tiie  claim  to  the  defendant 
before  suit  could  be  necessary,  and  hence,  that  the  judgment, 
instead  of  being  reversed,  should  be  so  modified  as  to  convert 
it  into  an  ordinary  judgment  for  so  much  money,  to  be  paid 
in  the  due  course  of  administration  out  of  the  assets  in  the 
hands  of  the  defendant.  Upon  this  point  we  deemed  it  proper 
tiiat  an  argument  should  be  had,  and  the  case  was  accord- 
ingly opened  for  that  purpose. 

Upon  further  consideration,  we  are  satisfied,  however,  that 
there  are  no  grounds  upon  which  this  can  be  treated  as  an  ac* 
tion  for  an  account.  The  complaint  is  not  drawn  upon  any 
such  theory,  and  no  facts  are  stated  which  would  entitle  the 
plaintiffs  to  an  action  of  that  character.  The  defendant  can- 
not be  charged  and  held  to  account  as  a  trustee,  except  upon 
the  averment  that  he  has  come  into  the  possession  of  the  trust 
fund  or  its  substitute.  If  at  the  time  of  his  death  the  defend- 
ant's testator  was  in  the  possession  of  the  trust  fund,  or  other 
property  into  which  he  may  have  converted  it,  and  such  fund 
or  other  property  had  come  into  the  possession  of  the  defend- 
ant, he  would  have  held  it  upon  the  same  terms  as  his  testator 
held  it,  and  the  relation  of  trustee  to  the  ward  of  the  plaintiffs 
would  have  been  added  to  that  of  executor  by  virtue  of  his  suc- 
cessorship.  Such  fund  or  other  property  would  have  consti- 
tuted no  part  of  the  testator's  assets,  and  the  defendant  would 
not  have  held  it  in  his  capacity  as  executor,  but  in  his  capacity 
as  succeeding  trustee  to  the  plaintiffs'  ward,  and  might  have 
been  compelled  to  account  as  such.  But  such  is  not  the  case 
Neither  the  trust  fund,  nor  any  substitute  for  it,  which  can  be 
identified  as  such,  has  come  into  the  hands  of  the  defendant 
On  the  contrary,  the  trust  estate  is  gone,  or,  which  amounts  to 
the  same  thing,  its  identity  is  entirely  lost,  for  it  is  not  shown 
to  be  in  the  hands  of  the  defendant  in  its  primary  condition, 
or  that  it  was  converted  by  the  defendant's  testator  into  the 
property,  or  any  part  of  it,  now  in  the  defendant's  possession  as 
executor.    Hence  the  defendant  does  not  stand  in  the  relatioo 
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of  tmstee  to  the  ward  of  the  plaintiffs,  beyond  the  obligations 
impoeed  by  his  office  as  executory  and  she  has  no  remedy 
against  him  except  such  as  belongs  to  a  general  creditor  of  tho 
estate:  Treeothiek  v.  Awiifif  4  Mason,  29;  Johnton  t.  ifmei,  11 
Pick.  181. 

We  are  of  the  oinnion  that  there  is  nothing  in  the  case  which 
entitles  it  to  be  regarded  as  an  action  fiir  an  aooonnt,  or  ex* 
empts  it  from  the  operation  of  that  provision  of  the  probate 
set  which  requires  all  claims  to  be  presented  to  the  executor 
or  administrator  before  an  action  is  brought. 

Judgment  reversed,  and  new  trial  ordered. 


Ufos  Buucb  or  Taosr  bt  Teubtb^  Gsbtui  gus  Tausr  mat  Hdi» 
Tbdstss  Pkbsoxallt  Liabui  or  foUoir  tfas  proper^:  ffwdUbm  t.  BlUhgt^^ 
n  Am.  Dec  183;  Ktn{ftnan  y.  Oronqfmrd,  42  Id.  823L 

Tbusixb's  ADHDnsnuLTOB  MAT  SI  OoKPnuBD  TO  AooouvTt  Coombt  Y* 
Jmrdam,  22  Am.  Deo.  236. 

Pebsohs  AoQumnio  Pbopbbtt  Bouhd  bt  Tbust  with  Notiob  or  Buca 
TiBDsr  arb  Gohstobbbd  as  TBOsnuni:  Oarpemter  t.  McBHie,  02  Am.  Deo. 
179;  Jadtmm  y.  MiOadotf,  5  U.  306;  and  bmj  U  mnpellad  to  OBoeate  th» 
trasi:  OMk  Y.  rOn,  26  Id.  196;  Lt^/m  ▼•  BadeOH,  12  Id.  206|  Sh^kmi 
Y.  McEmn.  6  U.  06L 


Wheblbb  V.  Sah  Fbakoisoo  and  Alambda  Bail* 

BOAD  CoMPAinr. 

fU  OAUrOBBIA,  48.] 

RAn.BOAP  COMFAinXB  MAT  GOBTEAOT  TO  OaBBT  PAflDBOBBS  ABO  FBBIOBr 

BBTOND  TSBnt  OWH  B0OTB8. 
lUnJbOAD  COMPABIBB  AS  OOMWOB  CABBUmS  MAT  MaKB  VaUD  GOMTBAOIV- 

TO  Gabbt  bbtohb  Lmns  or  thbib  Own  Boaj^  either  by  land  orwater, 
and  thns  beoome  liaUe  for  the  acta  and  negleot  of  other  oarriera  in  no 
aenae  nnder  their  oontroL 

Bbubivibq  €kx>D8  DirmiBD  bbtord  TBBKiiam  or  pABnocrLAB  Railwat^ 
aooepting  the  carriage  through,  and  giving  a  ticket  or  check  through, 
importa  an  undertaking  to  carry  through,  and  thia  contract  ia  binding 
upon  the  company. 

Baoh  Gabbibb  u  Liablb  fOB  Wholb  DnfTAXCB  WHBBS  Sbybbal  Com* 
PAHiBB  CoMBDiB  THBIB  Opbbations  AS  OoMMOV  GABBIXB8,  and  trana- 
port  paaaengera  and  mopchandiie  by  a  mntnal  arrangement  over  all  their 
linea  npcn  one  contract  for  one  price;  and  a  company  may  be  bound, 
eren  wtthoat  any  aotoal  arrangement  with  the  connecting  linea,  if  by 
their  agenta  they  hold  themaelYea  oat  to  the  public  aa  common  carriera 
to  a  place  beyond  the  limita  of  their  own  road. 

BAn.BIUI»  COMPAVT  OABBOT  AbSWBB  THAT  GOHTBAOT    TO   GaBBT   BBT0ir» 

m  Owv  RoDTB  n  Ultba  Vibbs. 
If  Railboad  Oompavt  Holds  iTasLr  our  as  Oommov  Gabbibb  to  Ponrr 
BBTOBD  Tbbmxb atiob  ot  ITS  RoAD,  it  la  a  conmion  carrier  for  the  whole 
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distance;  and  if  it  professes  to  contract  and  does  contract  with  and  carry 
persons  generally  the  entire  distance,  it  mnst  treat  all  alike,  and  contract 
with  and  carry  all  who  apply.  This  principle  applies  to  the  carriage  of 
property  as  well  as  passengers. 

Railroad  Company  uat  Own  and  Contbol  Steamboats  for  Traksfobt- 
iNo  ITS  Passengers  and  Freight  acress  navigable  waters  on  the  line 
of  its  road  and  constituting  a  part  thereof;  and  where  the  carriage  most 
end  in  water  transportation  in  order  to  reach  the  substantial  termini  ol 
the  company's  route,  it  is  as  much  bound  to  carry  across  a  navigable  bay 
at  the  end  of  its  route  as  it  would  be  to  carry  across  a  navigable  body  of 
water  in  the  middle  of  its  route. 

It  18  Duty  of  Railroad  Cokfant  to  Treat  All  Pbbsons  Alike;  and  if 
it  holds  itself  out  as  a  common  carrier  of  passengers  by  steamboat  across 
a  navigable  bay  at  the  end  of  its  route,  and  contracts  generally  with 
persons  to  carry  them  over  its  road  and  across  the  bay,  it  is  bound  to 
contract  with  and  convey  over  the  road  and  bay  all  persons  who  apply 
and  tender  the  right  fare. 

Plaintiff  resided  in  Alameda  County,  on  the  east  side  of 
the  bay  of  San  Francisco,  and  was  doing  business  in  the  city 
of  San  Francisco,  on  the  west  side  of  said  bay.  The  trans- 
portation across  the  bay  was  made  by  rail  and  steamer.  On 
one  of  the  regular  trips,  plaintiff  offered  himself  as  a  passen* 
ger,  and  tendered  the  usual  fare,  but  the  company  refused  to 
accept  it  and  to  carry  him.  Plaintiff  had  proceeded  on  the 
cars  to  the  steamer,  but  the  company  still  refused  to  accept 
his  fare  or  to  carry  him;  and  while  plaintiff  was  on  the  steamor, 
the  agents  and  employees  of  the  company  forcibly  ejected  him 
from  the  steamer,  removed  him  to  the  wharf,  and  there  held 
and  detained  him  until  the  steamer  left  the  wharf  for  San 
Francisco.  The  company,  however,  carried  other  passengers 
and  freight  on  the  trip.    Other  facts  are  stated  in  the  opinion. 

E.  D.  Wheeler  and  R.  A.  Redman^  for  the  appellant. 
8,  M,  Wilson,  for  the  respondent 

By  Court,  Sawyer,  J.  This  is  an  action  brought  against 
the  defendant  as  a  common  carrier  of  passengers  and  freight, 
to  recover  damages  sustained  by  plaintiff  in  consequence  of  a 
breach  of  duty  on  the  part  of  defendant  in  refusing  to  carry 
the  plaintiff  across  the  bay  of  San  Francisco  to  the  city  of  San 
Francisco,  from  the  defendant's  wharf,  at  the  terminus  of  its 
railroad  in  the  county  of  Alameda,  in  a  steamer  under  the 
control  of  defendant,  which  ran  regularly  between  the  said 
points  in  connection  with  the  regular  trains  on  said  railroad 
The  fact  that  said  defendant  was  at  the  time  a  common  car- 
rier of  passengers  and  freight  for  hire  over  the  whole  of  said 
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route  and  the  duty  to  cany  are  alleged  in  broad  terms.  But 
it  is  also  alleged  that  defendant  is  a  corporation,  organized 
and  ezising  under  the  statute  of  the  state  entitled  ''An  act  to 
provide  for  the  incorporation  of  railroad  companies,  and  the 
management  of  the  affairs  thereof,  and  other  matters  relating 
thereto,"  approved  May  20,  1861. 

Defendant  having  demurred  to  the  complaint  on  the  ground 
that  the  facts  stated  are  insufficient  to  constitute  a  cause  of 
action,  the  demurrer  was  sustained,  and  judgment  entered  for 
defendant.     Plaintiff  appealed. 

As  we  understand  respondent's  counsel,  it  is  conceded  that 
the  facts,  broadly  stated,  considered  literally  as  they  appear 
upon  the  face  of  the  complaint,  are  sufficient,  as  they  undoubt- 
edly are;  bat  it  is  claimed  that  as  the  statute  under  which 
the  corporation  is  formed  appears  on  the  face  of  the  complaint, 
and  as  thereby  ''  the  character  of  the  defendant  and  its  func- 
tions, and  the  general  scope  of  its  powers,  also  appear,  the  court 
esn  determine,  notwithstanding  the  other  strong  averments, 
whether  the  law  did  impose  the  duty  on  the  defendant,  and 
that  the  other  averments  will  turn  out  to  be  merely  conclu- 
sions of  law  wrongfully  alleged." 

The  point  of  the  demurrer  is,  that  the  defendant  is  a  corpo- 
ration for  the  purpose  of  building  and  operating  a  railroad 
only,  with  no  power  or  authority  to  build,  own,  or  control  a 
steamboat;  that  the  acts  complained  of  were  committed  on 
the  steamboat,  and  not  on  the  railroad;  that  on  that  part  of 
the  lii)e  the  defendant  had  no  power  to  act  or  become  liable 
as  a  common  carrier;  and  that,  as  the  corporation  had  no 
capncity  to  become  a  common  carrier  by  steamboat,  there 
could  be  no  duty  to  carry  the  plaintiff  by  steamboat,  and  con- 
sequently no  breach  of  duty  arising  out  of  the  acts  alleged  in 
the  eoniplaint.  In  short,  that,  in  consequence  of  a  want  of 
power  to  become  a  carrier  over  the  part  of  the  route  traversed 
by  steumboat,  the  essential  facts  alleged  are  legally  impossi- 
ble, uiid  therefore  cannot  constitute  a  cause  of  action.  The 
deferulaut  is  alleged  to  be  a  common  carrier  of  passengers  and 
fr(*ight  over  this  part  of  the  line,  as  well  as  on  the  railroad, 
which  is  only  continued  to  the  wharf  whence  the  steamboat 
stsirts.  But  if,  by  the  law  of  its  organization  referred  to  in  the 
complaint,  the  defendant  had  no  legal  capacity  to  contract  to 
convey  passengers  across  the  bay  of  San  Francisco,  from  the 
wharf  of  the  defendant  to  the  city  of  San  Francisco,  then  the 
demurrer  was  properly  sustained,  notwithstanding  the  aver- 
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ment;  and  this  queation  of  power  is  the  only  p<nnt  to  be  deter- 
mined. 

The  act  tmder  which  defendant  was  incorporated  oonfisrs 
the  powers  generally  and  ordinarily  conferred  by  similar  acts 
upon  corporations  organized  to  build  and  operate  railroads  in 
the  varioas  states  of  the  Union,  with  no  special  restrictions 
:affecting  the  question:  Stats.  1861,  p.  615,  sees.  8,  17;  HitteU's 
'Gen.  Laws,  pars.  826  et  seq.  The  second  subdivision  of  sec- 
tion 17  authorizes  the  defendant ''  to  receive,  hold,  take,  etc, 
SM  a  natural  person  might  or  could  do,  etc.,  real  estate,  and 
other  property  of  every  description,  etc.,  to  aid  and  encourage 
the  construction,  maintenance,  and  accommodation  of  such 
railroad."  And  the  third  subdivision  authorizes  it ''  to  pur- 
chase, etc.,  all  such  lands,  real  estate,  and  other  property  as 
the  directors  may  deem  necessary  and  proper  for  the  construc- 
tion and  maintenance  of  said  railroad,  etc.,  and  other  accom- 
TDodations  and  purposes  deemed  necessary  to  accomplish  the 
objects  for  which  the  corporation  is  created."  The  fifth  sub- 
tlivision  authorizes  such  companies  *^  to  construct  their  roads 
across,  along,  or  upon  any  stream  of  water,  watercourses,  road- 
stead, bay,  navigable  stream,"  etc.  The  sixth  subdivision: 
'^'  To  cross,  intersect,  join,  and  unite  its  railroad  with  any  other 
railroad,  either  before  or  after  constructed,  etc,  with  necessary 
turnouts,  etc.,  and  other  conveniences  in  furtherance  of  the 
objects  of  its  connections,"  etc.;  and  the  eighth  subdivision 
•confers  authority  **  to  receive  by  purchase,  etc.,  any  lands  or 
other  property  of  any  description,  and  to  hold  and  convey  the 
same  in  any  manner  the  directors  may  think  proper,  the 
-same  as  natural  persons  might  or  could  do,  that  may  be 
-necessary  for  the  construction  and  maintenance  of  said  road, 
-etc.,  or  for  any  other  purpose  necessary  for  the  conveniences 
of  such  companies,  in  order  to  transact  the  business  usual  for 
«uch  railroad  companies." 

We  will  first  consider  the  question  on  the  hypothesis  that 
defendant's  route  terminates  at  its  wharf,  and  not  at  the  city 
of  San  Francisco,  as  its  name  would  seem  to  indicate,  and 
that  it  does  not  own  the  steamer  running  from  the  wharf  to 
San  Francisco,  or  control  that  portion  of  the  line.  On  this 
hypothesis,  the  first  question  is,  Had  the  defendant  any  capa- 
city to  contract  to  carry  passengers  and  freight  beyond  the 
wharf, — the  terminus  of  its  line, — to  the  city  of  San  Fran- 
cisco? It  has  long  been  settied  by  judicial  dedsions,  both  in 
England  and  the  United  States,  under  similar  acts,  Uiat  rail- 
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road  oompanies  may  contract  to  carry  pasaengerB  and  freight 
beyond  their  own  rontee.  So  far  as  we  are  aware,  with  the 
exception  of  a  single  state  (Connecticat),  the  dedsions  in 
England  and  the  several  states  of  the  Union  have  been  nni- 
form  in  favor  of  the  power.  Bedfield,  in  his  able  work  on 
railways,  states  the  result  of  the  decisions  thus:  ^  It  was  for 
many  years  regarded  as  perfectly  settled  law  that  a  common 
carrier,  which  was  a  corporation  chartered  for  the  purposes  of 
transportation  of  goods  and  passengers  between  certain  points, 
might  enter  into  a  valid  contract  to  carry  goods  delivered  to 
them  for  that  purpose  beyond  their  own  limits.  Most  of  the 
American  cases  do  not  regard  the  accepting  a  parcel  marked 
for  a  destination  beyond  the  terminus  of  the  route  of  the  first 
earner  as  prima  facie  evidence  of  an  undertaking  to  carry 
through  to  that  point  But  the  English  cases  do  so  construe 
the  implied  duty  resulting  from  the  receipt  But  the  cases, 
until  a  very  recent  one,  do  hold  that  a  railroad  company  may 
assume  to  carry  goods  to  any  point  to  which  their  general 
business  extends,  whether  within  or  without  the  particular 
state  or  country  of  their  locality.  And  it  has  generally  been 
considered,  botii  in  this  country  and  in  the  English  courts, 
that  receiving  goods  destined  beyond  the  terminus  of  the  par- 
ticular railway,  and  accepting  the  carriage  through,  and  giv- 
ing a  ticket  or  check  through,  does  import  an  undertaking  to 
carry  through,  and  that  this  contract  is  binding  upon  the 
company  ":  Id.  288.  He  then  refers  to  the  single  case  hold- 
ing a  contrary  doctrine  {Hood  v.  New  York  &  N.  H.  R.  i2.,  22 
Conn.  502,  in  which  there  was  a  divided  court),  and  vindicates 
the  rule  as  established  by  the  great  weight  of  authority.  The 
following  are  some  of  the  cases  which  support  the  rule  as 
stated:  MvMchamp  v.  LaihcasUr  &  P.  iZ'y,  8  Mees.  &  W.  421; 
Waidon  v.  Ambergate,  NoU^  &  Boston  Ry^  8  Eng.  L.  &  Eq. 
497;  ScaUhom  v.  SwOh  Staff  Ry,  18  Id.  553;  TTtbon  v.  Y.  N. 
&  B.  Ry,  18  Id.  557;  Crouch  v.  London  &  N.  W.  R.  £.,  25  Id. 
287;  CoUin$  v.  Bristol  d:  Ex.  R.  i2.,  86  Id.  482;  Weed  v.  Sara- 
toga &  Seh.  R.  R.  Co.j  19  Wend.  534;  Farmert^  and  Mechanic^ 
Bank  v.  Champlain  Trans,  Co.,  23  Vt  186  [56  Am.  Dec.  68]; 
Noyee  v.  RuOand  and  Burlington  R.  R.  Co.,  27  Id.  110;  Kyle 
V.  Laurens  R.  R.  Co.,  10  Rich.  882  [70  Am.  Dec.  231];  Angle 
V.  Mitrieeippi  &  M.  R.  R.  Co.,  9  Iowa,  488;  Sehroeder  v.  Hud- 
mm  Riner  R.  R.  Co.,  5  Duer,  61;  Hart  v.  Rensselaer  and  Sara* 
toga  R.  R.  Co.,  8  N.  Y.  87  [69  Am.  Dec.  447];  FitcKburg  and 
WarcesUr  R.B.O0.Y.  Han/na^  6  Gray,  589  [66  Am.  Dec  427]; 
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New  Yorkf  Albany^  and  Buffalo  Tel,  Co.  v.  De  RutUf  5  Am. 
Law  Reg.,  N.  S.,  407;  Perkirhs  v.  Portland,  SaeOj  &  Porte. 
R.  R.  Co.,  47  Me.  573  [74  Am.  Dec.  507].  In  Noyee  v.  Rut- 
land and  Burlington  R.  R.  Co.,  27  Vt.  Ill,  Mr.  Chief  Justicd 
Redfield  Bays:  ''  It  now  seems  to  be  well  settled  that  railroad 
companies,  as  common  carriers,  may  make  valid  contracts  to 
carry  beyond  the  limits  of  their  own  road,  either  by  land  or 
water,  and  thus  become  liable  for  the  acts  and  neglects  of  other 
carriers  in  no  sense  under  their  control." 

In  Perkins  v.  Portland,  S.,  &  P.  R.R.  Co.y  47  Me.  573  [74 
Am.  Dec.  507],  the  contract  was  by  a  railroad  company  in 
the  state  of  Maine  to  deliver  packages  of  goods  at  Blooming- 
ton,  in  the  state  of  Illinois.  The  coort  held  it  competent  for 
the  corporation  to  make  such  a  contract.  In  the  opinion,  the 
court  says:  "  Upon  a  careful  survey  of  all  the  authorities,  we 
are  satisfied  that  a  railroad  company  may  be  bound  by  special 
contract  to  transport  persons  or  property  beyond  the  line  of 
their  own  road.  In  granting  the  charter,  all  incidental 
powers  which  are  necessary  to  the  proper  and  profitable  exer- 
cise of  those  which  are  specially  enumerated  may  be  presumed 
to  be  conferred  by  implication.  The  business  of  common 
carriers  between  the  different  places  is  intimately  interwoven, 
branching  off  into  innumerable  channels.  And  it  is  often  ot 
great  public  convenience,  if  not  of  absolute  necessity,  that 
several  companies  should  combine  their  operations,  and  thus 
transport  passengers  and  merchandise  by  a  mutual  arrange- 
ment over  all  their  lines,  upon  one  contract,  for  one  price.  In 
such  cases  each  is  held  liable  for  the  whole  distance:  Fairchild 
V.  Slocum,  19  Wend.  329;  Fitchburg  and  Worcester  R.  R.  Co.  v. 
Hanna,  6  Gray,  539  [66  Am.  Dee.  427].  And  we  think  a 
company  may  be  bound,  even  without  any  actual  arrange- 
ment with  the  connecting  lines,  if  by  their  agents  they  hold 
themselves  out  to  the  public  as  common  carriers  to  a  place 
beyond  the  limits  of  their  own  road  ":  Id.  590. 

However  forcible  the  reasons  might  seem  for  a  more  limited 
construction  of  the  powers  of  corporations  in  this  respect  under 
the  ordinary  acts  authorizing  the  organization  of  railway  com- 
panies, if  the  question  were  a  new  one,  we  should  not  feel  au« 
thorized  to  disregard  such  an  almost  unbroken  array  of 
authorities.  The  interests,  both  of  the  companies  and  the 
public,  are  doubtless  also  best  subserved  by  the  construction 
established.  With  respect  to  the  English  cases,  some  of  the 
later  ones  might,  perhaps,  if  necessary,  have  been  aided  by  an 
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express  provision  of  a  statute  (8  Victoria),  to  which  we  shall 
have  occasion  to  refer;  but  the  leading  case  of  Mu6champ 
V.  lAinrasier  and  Prenton  R.  12.,  8  Mees.  &  W.  421,  and  some 
others,  were  decided  before  the  passage  of  the  act  referred  to; 
and  they  pccm  to  have  been  decided  wholly  independent  of 
any  statutory  provision.  In  none  of  the  American  cases  does 
tliis  statute  appear  to  have  been  noticed. 

It  is  insisted,  however,  by  the  respondent,  that  the  cases  of  the 
class  cited  are  all  upon  express  contracts  to  carry  beyond  the 
route  of  the  company;  that  at  least  it  was  optional  with 
the  parties  whether  to  contract  to  carry  and  deliver  beyond 
the  termini  of  their  respective  roads;  that  they  did  so  expressly 
contract,  and  thereby  voluntarily  assumed  the  liability  beyond 
that  which  the  law  imposed  on  them  as  carriers  over  their  own 
roads;  and  that  for  this  reason  the  cases  are  not  authorities  in 
the  case  at  bar,  in  which  the  defendant  exercised  its  option, 
and  refused  to  contract  to  carry  beyond  its  own  road,  or  to 
assume  responsibilities  beyond  those  which  the  law  imposed 
on  it  as  a  carrier  to  the  end  of  its  route.  But  we  have  seen 
that  it  was  competent  for  the  defendant  to  contract  in  the 
character  of  a  common  carrier  of  passengers  and  freight  be- 
yond the  terminus  of  the  road.  And  the  complaint  avers  that 
*the  defendant  is  a  common  carrier  over  the  whole  line.  If  the 
defendant  is  competent  to  contract  for  the  whole  distance  in 
the  character  of  a  common  carrier,  without  reference  to  the 
termination  of  its  road,  and  holds  itself  out  as  a  common  car- 
rier, ready  to  contract  with  all  persons  but  the  plaintiff,  and 
does  contract  generally  with  all  who  oficr  to  traverse  the  route 
with  them,  then  it  is  «i  common  carrier  for  the  whole  distance 
under  the  law,  without  reference  to  the  termination  of  its 
road ;  and  it  is  its  duty  as  such  carrier  to  contract  with  and 
convey  the  plaintift'  with  the  rest.  The  allegation  of  the  com- 
plaint is,  that  defendant  is  such  carrier.  The  allegation  is 
Bullicient  if  the  proof  should  be  suilicient  to  sustain  it.  And 
the  allegation,  if  the  fact  alleged  is  legally  possible,  is  admitted 
by  the  demurrer.  The  allegation  aLso  is,  that  the  plaintiff 
entered  upon  the  cars  of  the  defendant,  upon  a  regular  train, 
at  a  regular  station  for  the  reception  of  passengers,  to  be  carried 
to  San  Francisco,  and  there  tendered  the  regular  fare  for  the 
entire  distance,  and  that  the  defendant  refused  to  take  him, 
and  when  at  the  end  of  the  railroad,  ejected  him  from  the 
steamboat  which  would  otherwise  have  carried  him,  and  which 
did,  on  the  same  trip,  carry  the  other  passengers  to  the  end  of 


154  Wexslbb  v.  San  Francisco  etc.  B.  R.  Ca        [CaL 

the  Una  The  precise  point  was  determined  in  Crouch  ▼.  £ofi- 
dan  &  N.  W.  Ry,  26  Eng.  L.  &  Eq.  287.  In  that  case  then 
were  two  causes  of  action  alleged  in  separate  counts:  one  for 
breach  of  duty  in  refusing  to  carry  as  a  common  carrier  of 
goods  and  chattels  for  hire  a  package  of  goods  for  plaintiff 
from  Euston  Square  station,  Middlesex  County,  England,  to 
Glasgow,  in  Scotland;  and  the  other,  in  refusing  to  convey 
from  the  same  station  to  ShefiSeld,  in  the  county  of  York,  Eng- 
land. The  defendant's  line  toward  Glasgow  ended  at  Preston, 
at  which  place  it  connected  with  another  and  different  road, — 
the  Lancaster  and  Carlisle  Railway, — which  extended  to  Car- 
lisle, where  it  connected  Yrith  still  another  road, — the  Caledo- 
nian Railway, — which  was  nearly  all  in  Scotland,  and  extended 
to  Glasgow.  On  the  route  to  Sheffield,  the  defendant's  line 
ended  at  Rugby,  at  which  point  it  connected  with  the  Midland 
Railway,  which  extended  to  Sheffield.  These  roads  were  all 
owned  by  different  companies  organized  under  different  acts  of 
Parliament.  There  was  an  arrangement,  however,  between  the 
defendant  and  the  other  companies  by  which  the  defendant 
loaded  its  own  van,  and  locked  it}  and  it  passed  through  the 
entire  distance  over  the  other  roads  to  Glasgow  and  Sheffield 
respectively,  the  several  companies  furnishing  the  steam  power 
and  management  on  their  own  roads,  convejdng  it  through  to 
its  destination  for  the  defendant.  The  plaintiff  himself  was  a 
common  carrier  of  packages,  which  he  collected  in  small  par- 
cels from  his  customers  in  London,  and  packed  into  one  or 
more  large  parcels,  called  '*  packed  parcels,"  and  sent  them  to 
Glasgow,  Sheffield,  and  other  points  to  his  local  agents,  to  be 
distributed  to  the  parties  to  whom  the  several  smaller  parcels 
were  respectively  addressed,  he  depending  upon  and  using  the 
railways  of  defendant  and  other  companies  in  the  ordinary 
course  of  his  business  as  common  carrier  of  parcels,  for  the 
purpose  of  forwarding  the  goods  to  his  local  offices.  The  offi- 
cers of  the  defendant  made  an  order  upon  their  minutes 
directing  that  "packed  parcels"  should  be  received  or  in- 
voiced to  the  termini  of  their  lines  only,  and  gave  instructions 
according  to  their  servants,  of  which  order  plaintiff  had  no- 
tice. They  had  not,  however,  at  the  time  when  the  breach  of 
duty  complained  of  occurred,  enforced  the  order  with  reference 
to  merchants,  traders,  and  parties  other  than  the  plaintiff,  who 
was  himself  sending  such  packages  in  the  exercise  of  his  own 
ordinary  business  of  common  carrier.  Under  these  ciroum- 
stances,  in  the  ordinary  course  of  his  busmess,  the  plaintiff 
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tendered  a  "  packed  parcel ''  to  the  defendant  at  its  station  al 
Euston  Square,  London,  in  time  for  the  regular  mail  train  of 
defendant  for  Sheffield;  also  a  similar  package  in  time  for  the 
train  for  Glasgow,  at  the  same  time  tendering  the  ordinary 
diarges  through,  and  defendant  refused  to  receive  them,  on  the 
ground  that  they  were  *'  packed  parcels/'  The  plaintiff  then 
paid  the  charges  to  the  end  of  the  routes  of  the  defendant,  and 
Ihey  were  received  and  forwarded  to  the  end  of  their  roads, 
ud  delivered  to  the  connecting  companies,  who  transmitted 
fliem  on  to  their  destination,  where  they  arrived  in  due  time  by 
fliat  mode  of  carriage;  but  the  package  for  Sheffield  arrived 
here  some  seven,  and  the  package  for  Glasgow  some  twenty, 
hours  later  than  they  would  have  done  had  they  been  received 
and  booked,  and  had  defendant  undertaken  to  carry  for  the 
entire  route.  The  expense  by  the  several  transfers  was  also 
increased.  The  defendant  at  the  same  time,  and  by  the  same 
train,  received,  carried,  and  delivered  ''packed  parcels"  for 
other  parties.  The  question  was,  whether  defendant  was  lia- 
ble for  breach  of  duty  in  refusing  to  carry  beyond  the  termini 
of  its  own  lines.  The  fifty-eighth  and  fifty-ninth  pleas  raised 
the  question  whether  the  defendant  could  become  a  common 
carrier  beyond  the  limits  of  his  own  line,  on  the  ground  that 
anything  beyond  such  limits  would  be  viUra  pireB.  But  a  de- 
murrer having  been  interposed,  so  little  confidence  had  coun- 
sel in  these  pleas  that  they  were  abandoned  by  them  on  the 
argument:  Crouch  v.  London  &  N.  W.  Ry^  25  £ng.  L.  &  Eq. 
S89.  It  was  then  contended  that  the  defendant  was  a  common 
carrier  only  to  the  extent  of  its  own  line  for  ordinary  par- 
cels. Secondly,  that  at  all  events  it  was  a  common  carrier 
jiily  to  the  extent  of  its  own  line  with  respect  to  "  packed 
parcels."  Thirdly,  that  as  Glasgow  is  beyond  the  realm,  the 
iefendant  could  not  be  a  common  carrier,  nor  bound  to  convey 
firom  London  to  Glasgow  in  the  sense  of  the  averment  in  the 
declaration.  The  court  have  no  difficulty  with  the  first  two 
propositions,  and  only  spend  time  in  discussing  the  last  Mr. 
Chief  Justice  Jervais  says: ''  I  am  of  opinion  that  the  plaintiff 
is  entitled  to  our  judgment.  The  effect  of  the  eighty-sixth, 
eighty-seventh,  and  eighty-ninth  sections  of  the  railways 
clauses  act  is  to  put  this  company,  the  defendants,  on  the 
footing  of  common  carriers,  and  the  question  is,  whether,  view- 
ing them  in  that  character,  they  are  liable  in  the  present  form 
of  action.  I  think  they  are  liable  on  the  first  count,  that, 
holding  themselves  out  as  common  carriers  in  England,  and 
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professing  as  such  to  carry  from  Tendon  to  Glasgow,  they  are 
liable  for  refusing  to  accept  goods  to  bo  carried  from  the  one 
terminus  to  the  other.  It  is  not  denied  now,  although  the  au« 
thorities  upon  the  subject  are  not  numerous,  that  if  a  {KTSon 
holds  himself  out  as  a  common  carrier  from  London  to  Oxford, 
both  termini  being  within  the  realm,  he  is  bound  to  carry, 
within  reasonable  limits,  all  goods  that  may  be  tendered  to 
him  to  be  carried  from  London  to  Oxford.  The  only  question 
on  this  part  of  the  case  is,  whether  that  rule  applies  where  one 
of  the  termini  is  a  place  out  of  England;  and  I  think  it  does. 
If  a  person  who  holds  himself  out  as  a  common  carrier  accepts 
goods,  the  common  law  of  England,  that  is,  the  law  founded 
on  the  custom  of  the  realm,  ingrafts  on  such  acceptance  a  con- 
tract to  take  and  safely  carry  the  goods,  and  to  deliver  them 
as  uninsured,  with  certain  exceptions,  viz.,  the  acts  of  Qod  and 
the  king's  enemies. 

^*  It  was  admitted  during  the  argument,  and  could  not  be 
denied,  that  if  the  defendants  had  accepted  the  goods  in 
London,  the  common  law  would  have  ingrafted  on  their  con- 
tract an  obligation  to  carry  them  to  Glasgow,  subject  to  the 
liability  I  have  mentioned.  The  case  of  Cr<mch  v.  London  & 
N.  W.  Ry^  25  Eng.  L.  &  Eq.  287,  would  seem  to  be  an  author- 
ity to  that  extent,  and  the  commentaries  on  that  case  seem  to 
put  the  matter  beyond  doubt.  Then,  if  it  is  admitted  that 
when  once  they  have  held  themselves  out  as  common  carriers, 
there  is  ingrafted  on  their  acceptance  of  the  goods  the  com- 
mon-law liability  to  carry,  even  if  they  are  to  carry  beyond 
the  realm,  it  would  seem  also  that  they  are  subject  to  the 
other  part  of  the  common-law  liability,  namely,  to  accept 
within  reasonable  limits  all  goods  that  may  be  tendered  to 
them  to  carry.  If,  therefore,  being  carriers  within  the  realm, 
they  are  bound  to  take  the  goods  offered  to  them  to  be  carried 
within  the  realm,  it  follows  that  if  they  profess  to  l>e  carriers 
beyond  the  realm,  being  themselves  at  the  time  they  so  pro- 
fess within  the  realm,  they  are  bound  to  accept  and  to  carry 
goods  beyond  the  realm  upon  the  same  terms  on  which  they 
profess  to  contract.  On  the  first  point,  therefore,  I  am  clearly 
of  opinion  that  the  count  is  good  which  charges  them  with 
that  liability,  and  that  they  are  liable  for  their  breach  of  duty 
in  refusing  to  carry,  having  held  themselves  out  as  common 
carriers,  and  professed  to  carry  goods  for  all  persons  to  Glas- 
gow. 

^'  The  second  point,  that  they  were  not  carriers  to  SbeflSeldi  k 
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disposed  of  by  the  evidence,  which  shows  that  they  were  car- 
riers not  only  from  London  to  Rugby,  but  on  to  ShefiBcld. 
They  are  also  carriers  to  Sheffield  of  packed  parcels.  Their 
practice  is  to  carry  packed  parcels  in  every  case  except  for  the 
plaintiff.  Although  it  is  true  that  their  liability  rests  on  the 
professions  which  they  hold  out,  and  as  found  in  the  case, 
that  they  have  given  directions  that  they  would  only  carry 
packed  parcels  to  the  terminus  of  their  own  line,  still  their 
uniform  course  of  conduct  and  practice  with  regard  to  the  rest 
of  the  world  has  been  in  direct  contradiction  to  these  direc- 
tions. They  do  carry  packed  parcels  to  Sheffield,  and  the  law 
will  not  allow  them  to  say.  We  will,  in  fact,  carry  for  ninety- 
nine  of  the  public  out  of  a  hundred  to  Sheffield,  and  for  the 
hundredth  we  will  only  carry  to  Rugby.  They  are  common 
carriers,  and  must  adopt  the  same  course  of  practice  to  all; 
and  it  being  found  in  the  case  that  it  was  their  habit  to  carry 
packed  parcels  for  everybody  but  the  plaintiff,  they  must  act 
with  the  same  justice  to  him  as  to  the  rest  of  the  world  ":  Id. 
298. 

The  learned  chief  justice  refers  to  the  eighty-sixth,  eighty- 
seventh,  and  eighty-ninth  sections  of  the  act  of  8  Victoria, 
before  mentioned  in  this  opinion.  We  have  examined  those 
provisions  to  see  what  bearing  they  have  upon  the  case.  The 
eighty-sixth  section  contains  substantially  the  same  provision 
as  the  ninth  subdivision  of  section  17  of  our  railwav  act,  before 
cited.  The  eighty-seventh  sect  ion  authorizes  a  rai  1  way  company 
to  contract  with  any  other  railway  eonipany  for  the  passage  of 
its  engines,  coaches,  wagons,  or  other  carriages  over  the  road 
of  such  other  company,  upon  such  terms  as  may  l)e  mutually 
agreed  upon  by  the  contracting  parties.  The  eighty-ninth 
section  simply  provides  that  railway  companies  shall  not  be 
subjected  to  other  or  greater  liabilities  than  were  imposed  on 
common  carriers  by  the  common  law:  Stats.  8  Vict.  124,  c. 
20,  sees.  86,  87,  89,  London  L.  J.,  1845.  But  as  has  been  be- 
fore remarked,  it  was  decided  in  England  before  the  passage 
of  this  act,  and  apparently  without  reference  to  any  express 
statutory  provisions  on  the  subject,  that  railway  companies 
could  render  themselves  liable  by  contract  to  carry  beyond 
the  termini  of  their  roads, — that  the  capacity  to  make  such 
contracts  existed.  On  this  point,  then,  the  statute  could  have 
added  no  new  power.  The  most  that  could  be  claimed  for  the 
eighty-seventh  section  as  to  this  point,  if  it  were  necessary  to 
it,  is  that  it  is  applicable  to  railways  within  the  realm. 
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and  that  to  that  extent  a  power  in  railway  oompanieB  to  con- 
tract beyond  their  own  linea  may  be  implied  from  the  expreas 
authority  to  contract  with  other  companies  to  ran  their  car> 
riages  over  the  road  of  euch  other  company.  And  possibly  aa 
much  may  be  inferred  firom  the  authority  fimnd  in  our  act  fiir 
one  company  to  unite  its  road  with  any  other  railroad.  It 
may,  however,  be  argued  with  equal  plausibility  that  the 
power  to  contract  to  carry  beyond  the  line  of  any  company 
having  been  before  established  by  judicial  decision  under  tlie 
general  powers  conferred  by  the  statutes  as  they  then  stood, 
the  power  contained  in  the  eighty-seventh  section  was  given 
to  facilitate  and  encourage  the  exercise  of  the  other  power 
which  already  existed,  and  thereby  secure  greater  expeditioo 
in  the  transaction  of  business,  and  greatly  subserve  the  in- 
terest of  both  railway  companies  and  the  public. 

We  have  already  seen  that  the  power  in  a  railroad  corpora- 
tion to  contract  to  carry  beyond  the  terminus  of  its  own  road 
is  established  in  this  country  by  an  almost  unbroken  chain 
of  decisions.  In  Willey  v.  West  Cornwall  R'y  Co»  (a  late  Eng- 
lish case  cited  by  Redfield  from  80  L.  T.  261)  it  is  stated  to 
be  "  also  said  that  the  company  are  as  much  bound  by  con- 
tract to  carry  beyond  their  own  route,  where  the  transporta- 
tion is  partly  by  water,  as  if  it  were  all  by  rail,  and  that  tha 
company  cannot  defend  upon  the  ground  that  a  contract  to 
carry  beyond  their  own  route  is  vUra  fdres^^:  Redfield  on  Rail- 
ways, 287,  note.  The  case  is  not  accessible  in  any  other  form, 
and  is  therefore  cited  as  stated  in  Redfield's  note.  This  is  in 
consonance  with  the  principle  announced  in  Noyes  v.  Rutland 
&  B.  R.  R.  Co.f  27  Vt.  Ill,  before  cited,  where  the  chief  justice 
says:  '*  It  seems  to  be  now  settled  that  railroad  companies,  as 
common  carriers,  may  make  valid  contracts  to  carry  beyond 
the  limits  of  their  own  road,  either  by  land  or  water,  and  thus 
become  liable  for  the  acts  and  neglects  of  other  carriers  in 
no  sense  under  their  control."  And  this  result  also  neces- 
sarily follows  firom  the  principles  adopted  in  all  the  other 
cases. 

This  power  to  make  a  contract  with  one  party  to  convey  be- 
yond the  terminus  of  the  road  being  established,  it  follows 
that  any  number  of  such  contracts  may  be  made  with  other 
parties,  and  that  the  corporation  making  them  may,  by  con- 
tracting and  holding  itself  out  as  ready  to  contract  generally 
with  all  parties  standing  in  the  same  relation  to  it^  and  by  its 
general  course  ot  business,  become  a  oommon  carrier  beyond 
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its  own  line.  The  principle  established  by  the  case  of  Crouch  ▼. 
London  &  N.  W.  Ry,  25  EDg.  L.  A  Eq.  298,  is  that  oorporations 
having  the  power  to  contract  and  become  common  carriers 
b^ond  their  lines  within  the  realm  have  power  to  become 
SQch  beyond  the  realm;  that  having  the  capacity  to  contract 
and  become  conmion  carriers  beyond  their  lines  of  road,  they 
become  sach  by  holding  themselves  out  to  be  common  car- 
riers, and  that  when  the  common-law  liability  to  carry  both 
within  and  b^ond  the  realm  once  attaches  by  reason  of  such 
holding  out,  they  are  also  subject  to  the  other  part  of  the  com- 
mon-law liability,  namely,  to  accept  within  reasonable  limits 
all  goods  that  may  be  tendered  to  them.  In  the  language 
of  the  chief  justice  before  cited:  *^  If,  therefore,  being  carriers 
within  the  realm,  they  are  bound  to  take  the  goods  offered  to 
them  to  be  carried  within  the  realm,  it  follows  that  if  they 
profess  to  be  carriers  beyond  the  realm,  being  themselves  at 
the  time  they  so  profess  within  the  realm,  they  are  bound  to 
accept  and  to  carry  goods  beyond  the  realm  upon  the  terms 
they  profess  to  contract."  The  principles,  of  course,  apply  to 
carriers  of  passengers  as  well  as  to  carriers  of  goods. 

Upon  the  authorities  cited  and  principles  stated,  the  defend- 
ant in  this  case  had  power  to  contract,  and  to  incur  the  du- 
ties and  responsibilities  of  a  common  carrier  of  freight  and 
passengers  for  hire  over  the  entire  line  described  in  the  com- 
plaint, irrespective  of  the  question  as  to  whether  it  legally 
owned  or  controlled  the  steamer  by  means  of  which  a  portion 
of  the  carriage  was  to  be  effected.  The  averment^  then, 
**  that  defendant  was  a  common  carrier  of  such  freight  and 
passengers  for  hire  on  said  railroad  and  steamboat,"  is  the 
averment  of  a  fact  possible  in  law  as  well  as  in  fSEict,  and  the 
fact  averred  is  admitted  by  the  demurrer. 

But  it  is  alleged  that  said  defendant  *'  was  the  owner  and 
proprietor  and  had  under  its  management,  direction,  and  con- 
trol a  certain  railroad,  together  with  the  tracks,  cars,  loco- 
motives, and  other  appurtenances  thereto  belonging,  and  was 
also  the  owner  and  had  under  its  control,  management,  and 
direction  a  certain  steamboat,  known  as  and  called  by  the 
name  Sacramento;  that  said  railroad  ran  from  the  wharf 
of  said  company  on  the  east  side  of  the  bay  of  San  Fran- 
cisco, in  the  county  of  Alameda  aforesaid,  and  extended  to 
the  interior  of  said  county  to  a  place  known  as  Hajrwards, 
a  distance  of  some  sixteen  miles  or  thereabouts;  that  said 
steamer,  under  the  management  and  control  of  defendant. 
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connected  with  said  railroad  at  said  wharf,  for  the  purpose  of 
carrying  freight  and  passengers  to  and  fibm  San  Francisco 
on  the  west  side  of  said  bay,  forming  one  continuous  line  of 
railway  and  steamboat  transportation  to  and  from  the  places 
above  named  and  intermediate  stations  on  the  route  of  said 
road,  carrying  thereupon  freight  and  passengers  for  hire,  and 
that  defendant  was  a  common  carrier  of  such  freight  and  pas- 
sengers for  hire  on  said  railroad  and  steamboat."  And  it  ia 
insisted  by  the  appellant  that  the  ownership  and  control  of 
the  whole  line,  including  the  steamer,  is  or  may  be  under  the 
law  strictly  within  the  route  and  powers  of  the  defendant  as 
a  railroad  company,  by  the  express  terms  of  section  17  of  the 
statute  under  which  it  is  organized.  That  the  steamer  may  be 
and  is  a  part  of  the  ^'  other  property  of  any  description " 
which  the  defendant  is  authorized  ^'  to  hold  "  for  ^'  any  other 
purpose  necessary  for  the  conveniences  of  such  companies  in 
order  to  transact  the  business  usual  for  such  railroad  com- 
panies." 

We  all  know,  as  a  part  of  the  general  geography  of  tbe 
country,  that  in  constructing  railways  large  and  navigable 
rivers,  creeks,  bays,  and  arms  of  the  sea  are  and  must  of 
necessity  often  be  crossed;  that  when  the  necessity  ariseSi 
they  are  crossed  sometinics  by  means  of  expensive  bridges, 
upon  which  a  railway  track  is  laid,  and  which  thus  literally 
become  a  part  of  the  railway  itself;  that  at  other  times,  where 
the  waters  of  the  river,  creek,  bay,  or  arm  of  the  sea  are  so 
broad  and  deep  as  to  render  bridging  impracticable,  or  where 
a  bridge  would  be  too  great  an  obstruction  to  navigation  to 
render  sucb  a  mode  of  crossing  admissible,  the  object  is 
effected  by  means  of  a  steamboat, — a  steam-ferry.  Such  in- 
stances may  be  found  on  lines  or  connecting  lines  of  railways 
crossing  the  Susquehanna,  Delaware,  Hudson,  Ohio,  Missis- 
sippi, and  other  large  and  navigable  rivers.  Sometimes  these 
occasions  for  the  employment  of  steam-ferries  or  bridges  arise 
in  the  course  of  the  line  of  the  road,  and  sometimes  at  the 
point  separating  the  land  road  from  the  city  which  is  the  ulti- 
mate starting-point  or  destination  of  all  passengers  and  freight 
which  pass  over  it, — the  substantial  terminus  of  the  road. 
Any  party  who  has  traveled  over  the  line  of  railway  from  the 
city  of  New  York,  the  commercial  metropolis  of  the  nation,  to 
the  city  of  Washington,  its  capital,  has  had  occasion  to  know 
that  there  are  at  least  three  of  these  steam-ferries,  which  con- 
stitute indispensable  links  in  the  line  of  railroad  travel,  one 
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of  .which  must  be  crossed  at  the  beginning  of  the  route,  and 
the  others  on  the  way.  Will  it  be  pretended  when  such  a 
necessity  for  using  a  steamboat  upon  the,  line  of  the  road 
arises  that  the  steam-ferry  is  not  substantially  and  in  legal 
contemplation  a  part  of  the  road, — as  much  so  as  the  bridge 
would  be  at  the  same  point,  if  a  bridge  were  practicable  or 
otherwise  admissible? — that  it  would  not  be  "necessary  for 
the  conveniences  of  such  company,  in  <»der  to  transact  the 
business  usual  for  such  railroad  company/'  within  the  mean* 
ing  of  the  provision  of  the  statute?  How  would  it  be  possible 
to.  carry  on  the  business  of  such  railroad  companies  success- 
foUy,  and  in  a  manner  to  subserve  the  public  interest,  and 
fully  accomplish  the  ends  for  which  the  corporation  was  cre- 
ated, without  such  "  conveniences  "?  It  is  manifest  to  us  that 
the  right  to  own  and  control  steamboats  for  the  purposes  of 
ferriage  under  such  circumstances  is  a  necessity,  and  clearly 
within  the  powers  conferred  by  the  statute.  Are  these  con* 
veniences  any  the  lees  necessary  or  proper  because  they  hap* 
pen  to  be  at  the  end  instead  of  in  the  middle  of  the  route? 
Take  the  city  of  New  York  for  an  example, — the  great  com- 
mercial metropolis  of  the  continent, — the  center  to  which 
most  of  the  extensive  systems  of  railways  of  the  country 
tend,  and  really  the  ultimate  point  upon  which  the  vast  com- 
merce and  travel  passing  over  them  is  discharged.  We  all 
know  it  is  situate  on  an  island,  and  that  not  a  railroad  can 
enter  its  precincts  unless  over  a  bridge  or  by  means  of  a 
steam-ferry.  Does  the  railway  which  purports  to  extend  to 
New  York  terminate  on  the  opposite  side  of  the  strait,  or  river, 
or  bay?  Are  the  proper  functions  of  the  various  railways 
purporting  to  terminate  at  that  city  properly  and  completely 
performed  under  the  law  of  their  creation  when  their  myri- 
ads of  passengers  and  millions  of  tons  of  fireight  are  poured 
out  of  their  cars  on  the  banks  of  the  river,  strait,  or  bay  op- 
posite New  York,  in  sight  only  of  the  promised  land?  We 
think  not,  and  that  the  full  peiformance  of  their  duties  to  the 
public  requires  that  they  should  own  and  control,  not  such 
conveniences  merely,  but  absolute  necessities,  as  steamboats 
for  ferrying  over  their  passengers  and  freight.  In  no  other 
way  can  the  public  interests  be  adequately  subserved,  and  the 
objects  of  the  creation  of  such  corporations  be  completely  ac- 
complished. It  is  one  thing  to  build  and  own  a  line  of 
steamers  to  some  foreign  country  or  some  distant  port,  carry- 
ing on  a  wholly  distinct  and  independent  business  entirely 
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fiiroign  to  the  objeota  of  a  railroad  ooiporatioii,  which  might 
jiut  as  welly  and  a  great  deal  better,  be  transacted  bj  tome 
other  company  organiied  for  the  parposcy  and  qtdte  another 
to  own  and  control  a  steamboat  for  crossing  rivers  and  bays 
which  lay  in  the  line  of  the  road,  and  the  use  of  which  is  con- 
venient, proper,  and  necessary  to  a  saccessfnl  accomplishment 
of  the  objects  for  which  the  road  is  built  and  operated.  The 
cases  cited  by  the  respondent  are  of  the  first  class,  and  were 
mostly  brought  by  stockholders  to  restrain  the  directors  from 
misappropriating  the  funds  of  the  corporation  to  objects  not 
within  the  scope  of  its  powers,  and  not  actions  by  third  parties 
against  the  corporation  for  breaches  of  contracts  or  duties. 
They  do  not,  therefore,  conflict  with  the  views  we  have  sug- 
gested. 

We  all  know,  also,  that  the  city  of  San  Francisco  is  situate 
something  like  New  York,  and  wholly  inaccessible  to  any 
railroad  except  from  the  south  without  making  a  detour  of 
one  hundred  miles  or  more,  or  the  use  of  some  means  of  trans- 
portation across  the  bay  by  water.  This  particular  fiact  is  not 
set  out  in  the  pleadings,  but  it  may  be  hypothetically  assumed 
for  the  purposes  of  argument  and  illustration.  If  this  be  so* 
and  it  is  possible  to  be  so^  it  may  be  convenient  and  necessary 
for  a  railroad  from  the  north,  northeast^  or  east,  designed  to 
terminate  at  San  Francisco, — the  commercial  metropolis  of 
the  Pacific  coast, — to  own  and  control  a  steam  ferry  to  faciJi- 
tate  the  legitimate  ordinary  business  of  the  company,  and 
subserve  those  public  interests  which  it  was  contemplated 
would  be  promoted  when  the  act  under  which  the  defendant 
is  organised  was  passed.  The  act,  as  we  have  seen,  authorises 
companies  organised  under  it  *'to  construct  their  roads  across 
....  any  roadstead,  bay,  navigable  stream,'*  etc.:  Sec.  17, 
Bubd.  5.  It  may  be  that  the  waters  of  the  bay  of  San  Fran- 
cisco are  too  deq[>  to  admit  of  bridging,  or  construction  of  a 
road,  literally  so  called,  or  that  the  interests  of  navigation 
would  render  such  a  proceeding  inadmissible.  In  such  event, 
the  only  practicable  mode  of  crossing  and  connecting  the  road 
with  its  ostensible  and  substantial  terminus,  the  city  of  San 
Francisco,  might  be  by  means  of  steamboats,  which  might 
therefore  be  rendered  necessary  and  convenient  to  the  defend- 
ant in  properly  transacting  the  ordinary  business  for  which  it 
.  was  organised.  If  so  necessary  to  the  accomplishment  of  the 
proper  objects  of  its  creation,  and  the  successful  transaction  of 
its  ordinary  business,  we  think  the  ownership  and  control  of  a 
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itoftmboat  for  that  purpose  would  be  within  the  powers, 
inddental  and  express,  oonferred  upon  the  defendant  by  the 
set 

If  the  views  expressed  are  oorrect,  and  we  have  no  doubt 
ihej  are,  it  follows  that  the  focts  alleged  as  to  the  control  of 
the  steamboat  by  defendant  are  legally  possible,  and  the  truth 
of  the  allegations  is  admitted  by  the  demurrer.  We  think  tho 
court  erred  in  sustaining  the  demurrer. 

Judgment  reversed,  with  directions  to  the  district  court  U> 
vacate  the  order  sustaining  the  demurrer,  and  permit  defend- 
snt  to  answer  upon  the  usual  terms. 


Bahaiud  GoiirAimB  kat  OonmAor  10  Gauit  sncm  rumsm  Owm 
Lonn:  WiOkam  t.  VcmdertUi,  84  Am.  Deo.  SS3;  /Vmiijifawfa  JL  B.Oxr. 
Sdkwmmmbtiyer,  84  Id.  480^  note  488)  Nt^r.  BoHm  «Ce.  J2:  J2:  Ox,  88  I<L 
888;  Perkku  ▼.  PorOmd  0k.  B.  R,  Ox,  74  Id.  M7. 

IdAMom  or  RinjwiiP  GoHrAvr  vob  Aon  An>  Nmolbot  or  Oomraov- 
no  OABBma  vor  unna  m  Oostbol:  Hooptr  ▼.  Weik,  Fargo,  S  Coi,  88 
Am.  Dm.  211,  myte  226-231;  WiOamt  ▼.  Vmderm,  84  U.  833;  wxtBodaH 
Bote  to  WeB$  T.  nsmaa,  72  U.  288-248;  mite  te  Aeltevy  «Ce.  A  £.  Cb.  ▼. 
ifoMMi,  88  UL  4881 

Bacnrnro  GkxMis  Mabmbd  10  Placb  brovd  Tnuronny  Hwwmn  ovt 
See  note  teMeitoy  <te.  S.JLCo.r.  J7on•M^  88  Am.  Deo.  430;  Anore  ▼.  i^on- 
galmekJL  J2:  Ox,  83  Id.  148;  oxtanded  note  te  Vr€aiT.  TftoiMM,  72  Id.  282| 
Sptoffmr.  BnM,  70  U.  «M;  note  te  immokOmL  JLJLOxr,  Copdm^  76 
Id.764;  Bwi|iiiinf  I  B.S.Oxt.  SdmanmJMrgtt,  84  Id.  480^  note  488. 

AooBPTAnoi  or  Fabb  ovia  Waoia  Bocn^  Ivcunnro  OovnoTnia 
Idxaiy  Bnmor  or:  /Vninjitanfa  it  J2:  Ox  ▼.  giiMMH  wnhwywy  84  Am.  Deo» 

480^  note  488;  CM^  t.  Pledl^  87  Id.  804. 

Gomracnvo  Lnm  ov  Cabboebs  ob  BAnwAT^  LuBmrr  or  Each  loifc 
Wboui  DnrAHd:  See  dieooMion  of  the  sabjeot  in  extended  note  te  WeUM  t. 
Thmum,  72  Am.  Dee.  230-247;  Quknb$  ▼.  VmiaUU,  72  Id.  408;  note  te- 
Laim  t.  Qfijpik,  82  Id.  883;  Hooper  t.  VFefl^  #Vn^  4  Ox,  86  Id.  211,  note 
226-231;  Cbrfer  ▼.  Ped^  67  Id.  604;  note  te  tUMmrg  tie,  JL  R.  Od,  r.  Hamu^ 
88  Id.  430;  note  te  Blmore  t.  NamgatmA  A  B.  Co.,  9i  Id.  161;  Bradford  r. 
Somlh  CaroSna  B.  B  Oo.,  82  Id.  411.  BaihxMid  compeny  mny  act  m  agent  for 
eonnoeting  nflroad  lines:  Pmn^hmma  B  B,  Qkt,  Sthwarmtiberger,  84  Id. 
480.  Railroad  company  may  be  bound  te  teanapori  peraona  or  property  be- 
yond line  of  ite  own  ready  withont  any  aotoal  anangement  with  connecting 
linea»  if  l^  ite  agente  it  bolda  itMlf  oat  te  the  pablio  aa  a  common  carrier  te 
a  place  beyond  each  limite:  Perkim  t.  PwrUcmd  He  B  B  Co.,  74  Id.  607. 

Raoboad  OoKPAinr  will  bb  ErrorPBD  ibom  Dsmrcf o  that  It  ls  Coic- 
■Off  Cabbibb  BBTon>  Ldib  or  m  Own  Boais  wmoit  Pwhkm  ▼.  PwUanA 
€tc  B.  BCkk,  74  Am.  Dee.  607. 

LiABnjnr  or  Oabbbbs  vob  TaAiraroBTATioB  Pabtlt  bt  Laud  axi> 
Pabilt  btWatbbx  WiOkmur.  VamUrUU, 84  Am. Dee. 838; <tBfcnflf  t.  Fa»- 
ierbOt,  72  Id.  488. 

CoMiiOK  Oabbibb  CAVBor  RuBor  OB  RacnTB  Cusiombb  ob  Goom  av 
PuuiUBBs  BoOiOer  ▼.  Jhwim,  32  Am.  Dec  466.    He  fa  boond  te  no&tw 
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paMeogen  aad  goods  if  he  haa  room:  Cole  t.  CfoodwiUf  92  Id.  470;  Do^  r. 
Strtmg,  40  Id.  773;  note  to  Sandford  v.  Catanekn  etc  R.  B,  Co,,  ^  Id.  671. 

Thx  pbinchfal  case  was  cited  in  the  note  to  Bt^ett  v.  Trop  etc  B.  R. 
Co,,  40  K.  Y.  170,  to  the  point  that  railway  companiee  chartered  to  trazia- 
port  goods  and  paaaengers  by  rail  between  certain  points  may  make  valid 
contracts  to  cany  beyond  the  limits  of  their  own  road,  either  by  land  or 
water.  The  "peculiar  views"  prevailing  -  in  Gonnecticnt  concerning  the 
power  of  a  corporation  to  contract  for  the  carriage  of  goods  or  the  transao- 
tion  of  business  beyond  its  own  line  are  opposed  to  those  ol  the  principal 
case,  and  are  not  to  be  approved:  Knajip  v.  Expreee  Co,,  55  N.  H.  354^  IRia 
principal  case  was  quoted  from  at  some  length  in  PiUdmrf^  etc  B*p  Co,  v. 
Morion,  61  Ind.  578^  570. 


Dana  v.  Jackson  Street  Whabp  Company. 

in  Caufobmia,  11&] 

Inoreass  ow  Allxtvion  Caused  bt  Puiiprbbixtbx  on  Ekoboaohmsht  nr 
Form  ow  Whabt  ik  Public  Habbob  does  not  come  within  the  rale 
that  lands  gained  from  the  sea  by  the  washing  up  of  sand  or  earth  little 
by  little  become  the  property  of  the  owner  of  the  land  adjoining. 

Owkeb  of  Lot  on  Watbb-front  of  San  Fbanoiboo  doks  not  Bboou 
Owner  of  Land  Adjoinino  the  lot  and  lying  in  the  harbor  beyond  it» 
where  sach  laud  has  been  gained  from  the  sea  by  the  gradual  accretion 
of  sand  and  earth  caused  by  a  purpresture  or  encroachment  in  the  form 
of  a  wharf  in  the  public  hajrbor  beyond  it. 

Riparian  Profrixtor  on  Navioablb  Water  has  No  Right  at  Common 
Law  to  Wharf  oxtt  against  his  own  land;  and  in  case»  of  purpresture, 
the  right  of  entry  is  not  in  the  adjacent  land-owner,  but  in  the  crown. 

Owner  of  Lot  on  Water-front  of  San  Francisoo  has  No  RiaBT, 
wiTHonT  License,  to  Wharf  out  from  his  own  land  into  the  bay. 

"Shore"  is  Space  between  Hiqh  and  Low  Water  Mark. 

Owner  of  Lot  upon  Water-front  of  San  Francisco,  as  Established 
BY  Statute,  below  Low-water  'Ma-rjc^  q  if  or  Owner  upon  "Shore," 
and  is  therefore  not  a  "riparian  proprietor"  as  that  term  is  used  in  the 
law  of  tide- waters. 

Right  to  Sue  for  Purpresture  in  Bat  of  San  Francisco. — Where  a 
purpresture  or  encroachment  in  the  form  of  a  wharf  has  been  erected  in 
the  bay  of  San  Francisco  beyond  the  city  front,  the  right  to  recover  pos- 
session is  in  the  people,  and  not  in  the  owner  of  the  land  adjoining  on 
the  city  front. 

Where  Land  has  Increased  bt  AocRsnoN  of  Alluvion  in  Bat  os 
Water-front  of  San  Francisco,  as  established  by  statute,  below  lowr 
water  mark,  the  owner  of  the  lot  adjacent  has  no  right  of  entry  thereon 
to  the  exclusion  of  the  state,  or  for  which  he  can  maintain  ejectment 
against  a  stranger. 

Ejectment.  The  premiseB  sought  to  be  recovered  in  this 
action  were  east  and  immediately  adjoining  the  lot  of  plain* 
tiflf,  and  in  the  harbor  of  San  Francisco.  Plaintiff  recovered 
judgment  in  the  court  below,  and  defendant  appealed.  Other 
facts  are  stated  in  the  opinion. 
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John  B.  Fdtonj  for  the  appellant. 
8.  Heydenfeldty  for  the  respondent. 

By  Court,  Shaftbb,  J.  Ejectment  It  appears  hy  the  find- 
ings that  the  plaintiff  owns  a  water-lot  in  San  Francisco, 
immediately  abutting  upon  the  water-front,  as  established  by 
the  act  of  March  5,  1851,  and  that  he  has  so  owned  the  lot 
since  1865;  that  the  defendants  in  that  year  entered  upon 
the  demanded  premises  and  ''made  an  erection  thereon,  an- 
nexed or  attached  thereto,  and  adjoining  the  water-lot  of  the 
plaintiff,  by  driving  a  large  number  of  piles,  capping  the  same, 
and  covering  over  the  space  with  lumber  and  planking,  so 
that  said  piece  of  land  was  entirely  reclaimed  from  the  water, 
and  continued  to  fill  up  and  be  reclaimed,  so  that  the  same 
became  and  is  totally  unfit  for  any  purpose  of  navigation,  and 
is  a  permanent  accretion  by  artificial  and  natural  causes  to 
the  said  water-lot;  and  the  defendant  has  occupied  and  used 
the  same  as  a  wharf  and  landing-place  for  vessels  and  their 
cargoes,  and  continues  to  claim  and  occupy  the  same." 

As  to  the  lands  gained  from  the  sea  by  alluvion, — i.  e.,  by 
the  washing  up  of  sand  or  earth,  so  as  in  time  to  make  terra 
firrruiy — the  law  is  held  to  be  that  if  this  gain  be  by  little  and 
little,  by  small  and  imperceptible  degrees,  it  shall  go  to  the 
owner  of  the  land  adjoining:  2  Bla.  Com.  61.  The  findings, 
however,  make  a  case  of  purpresture,  or  encroachment,  by  the 
erection  of  a  wharf  in  a  public  harbor,  and  not  a  case  of  ma- 
rine increase  by  alluvion,  within  the  definition  of  that  term  as 
fixed  by  the  foregoing  citation. 

It  is  claimed,  however,  that  the  plaintiff  is  a  riparian  owner, 
and  as  such  has  a  right  to  "wharf  out"  against  his  own  land; 
and  therefore  that  the  wharf,  though  built  by  the  defendant, 
inures  to  the  plaintiff's  advantage;  and  that  the  present  right 
of  entry  thereon  is  vested  in  him,  and  not  in  the  people. 

A  riparian  proprietor  on  navigable  water  has  no  right  at 
common  law  to  wharf  out  against  his  own  land.  By  the  com- 
mon laWj  any  erection  below  high-water  mark  without  license 
ia  regarded  as.  an  encroachment  and  intrusion  on  the  king's 
soil,  which  the  king  may  demolish,  seize,  or  arrent  at  his 
pleasure:  Angell  on  Tide- waters,  199.  This  shows  decisively 
that  in  cases  of  purpresture,  the  right  of  entry  is  not  in  the 
adjacent  land-owner,  but  in  the  crown.  It  has  been  held  in 
some  of  the  states  that  the  riparian  proprietor  owns  the  soil 
between  high  and  low  water  mark,  or  that  he  is  at  least  so  fai 
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interested  in  it  that  he  can  wharf  out  to  the  lino  of  loir  water, 
as  against  the  people,  if  the  wharf  does  not  amoont  to  a  nni- 
fiance.  But  these  decisions  are  all  of  them  based  vnpoa  local 
legislation  or  local  usage. 

But  further:  we  do  not  consider  that  the  plaintiff  is  a 
riparian  proprietor  in  the  sense  in  which  that  term  is  used  in 
the  law  of  tide-waters.  He  is  not  an  owner  upon  the  ^  shore," 
but  upon  a  "  water-fixmt"  of  statute  creation.  The  water-front 
established  by  the  act  of  March  5,  1851,  is  what  that  act  has 
made  it  to  be,  and  the  rights  of  the  plaintiff  as  the  owner  of  a 
beach-and-water  lot  abutting  upon  it  exist  only  in  subordina- 
tion to  that  act.  It  is  provided  in  the  fourth  section  of  the 
act  that  the  boundary  line  described  in  the  first  section  ''shall 
be  and  remain  a  permanent  water-front  of  said  city";  and 
special  provision  is  made  for  keeping  it  free  and  dear  of  all 
obstructions.  If  the  water-front  could  be  extended  on  tho 
ground  of  marine  increase  by  reliction  or  alluvion,  or  by  any 
other  kind  of  accretion,  so  that  the  owner  of  the  water-lot  im» 
mediately  adjacent  would  have  a  right  of  entry  thereon  to  tho 
exclusion  of  the  state,  then  the  water-front,  as  limited  by  tho 
red  line  of  the  act,  would  or  might  be  an  ever-shifling  instead 
of  a  permanent  line. 

There  is  another  reason  why  rigjhts  incident  to  ownership 
upon  the  shore  of  navigable  waters  cannot  be  considered  as 
incident  to  ownership  upon  the  '^water-front"  in  the  harbor  of 
San  Francisco.  "Shore"  is  the  space  between  higih  and  low 
water  mark.  Against  the  plaintiff's  water-lot  there  is  no  such 
space.  The  water-front  at  that  point  is  below  low-water  mark, 
and  there  can  be  no  riparian  right  to  build  a  wharf  or  pier 
beyond  it;  and  it  follows  that  if  a  wharf  should  be  built  by  a 
stranger  below  the  line  of  low  water,  the  owner  of  the  adjacent 
upland  would  have  no  right  of  entry  upon  it  on  which  he  could 
maintain  ejectment:  IhUtan  v.  Strang^  1  Black,  28. 

The  judgment  is  reversed,  and  the  court  below  is  direotod 
to  enter  judgment  on  the  findings  for  the  defendant. 


Alluviomi  See  czteodad  aoto  ioEagtm  t.  OwqM4  ^  Am.  DiBe.  flO-ttL 
Sbobi^  What  n:  flae  Storer  ▼•  JVwwnn,  4  Am.  Dm.  155;  note  to  Tmd^ 
mother  ▼.  Thomp&im,  79  Id.  102. 

PuKnasnnta  v  Pusuo  Waxim^  What  i%  ahd  Rmsini  td  FloMmfl 
Baaonov  thbwws  P«pfo  ▼•  FaiMfaMf,  04  Aa.  D»e>  801,  BotoS64i  Amt* 
wKfOmunA  ▼.  Cbtoi  Ofc»  00  U.  760L 

TisawuTivB  Bmht  io  fcriw.wH  Dock  Lnm  8m  irdhrv, 
SO  Am.  Dm.  084. 
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Smith  v.  Yulb. 

m  GixxfOBiiUt  laoi] 

Hona  or  Fmni  Uwbmxibiwp  OovmrAirai  mm  si  Ouablt  Bmnmbi 
Horn  TO  8UBSBQ0XBT  BovA  Fnm  Pulaum^  vImm  «af«(yiiim  ii 
IKnt  reoordedy  m  ovder  to  make  nob  mnaoordtd  dMd  jnnSL  onr  tiM 
one  llxst  leeoffded. 

DoocBm  or  Ocamxocrrrm  Hoxna  Imtuid  imm  rwwmnni  ipriqfi 
from  the  cppazviti  not  tiM  tnub  nhtioii  tbi*  te  ponoA  in  jnmiiiiM 
bowi  to  tba  titla.    It  prooaadi  vpon  tiM  iqppwiHiMt  and  tiM  prannp- 

Pbsor  PirBCBASiBO  Lavd  nr  PwrnMinw  or  Oin  vor  Gmiineos  n 
Chabomd  sr  Law  wm  Dvmr  ol  inqiiifiBg  by  vlia*  ri^  or  titk  h* 
hold%  for  tiM  ponon  in  ponoHion  k  pfmmod  to  bo  li^^itfnDj  oq. 

WasBB  ArPABBHT  PcMWMMOit  or  LAinf  a  Ctommr  wim  BaooftD  n> 
n.%  it  ii  not  tbopnroliMer^i  dutj  to  mako  ai^  inqniiy  oooMfning  tiM 
title  boyond  wbat  the  rooofdi  iboir. 

Wbbu  Laitd  8ou>  n  n  Posbmuum  or  Vbommi  and  Axanam  Pkuov 
AT  Tun  or  fiUu^  and  tfae  feeovd  tide  ii  in  tbe  Twider,  tiMre  ig  ne 
proenniptioa  ol  title  out  ol  tbe  Tondor,  and  Urn  puebaeor  need  make  ne 
inqniiy  ol  tbe  etber  panon  aa  to  Ida  n^  or  title. 

What  FMnaanHi  or  Lavd  d  LmntiasaT  to  Givb  Houoi.  —  Wbate 
tlie  owner  ol  a  lot  in  a  eify  oeonpiea  partol  a  bonaaoa  tfae  aamn,  and 
anotbar  paraon  ooonpiaa  tiM  zemaindar  ol  tbe  booaa^  and  wbile  tbfa 
eeeapetfton  of  boib  oontin«6%  tiM  ownar  eonTejra  to  aneb  other  porwo, 
irhooe  deed  ia  not  rooorded,  and  aftorwaida  eonTejra  to  a  tbiid  pnaco, 
irhoae  deed  ia  firat  reoordedy  tbe  paaaeaeiflB  of  tbe  one  baying  tbe  nnze- 
oorded  deed  ie  buroffioBent  to  gtn  notioa  to  tbm  anbeeqnent  pnrobaaar. 

OHOum  VTQM  WmoH  Hounai  or  UnaoouivD  OoinrsTAiroi  d  PEn> 
MiRSD  TO  FmrAH.  OTBB  SuBnopsTT  PinKSBA8n»  wlio  baa  reoorded 
Ida  conv^anee  according  to  atatota^  i%  tiiat  it  woidd  be  fmndident  in 
bim  to  take  and  zegiater  a  ounyeyinoa  to  tiM  prejudice  of  tbe  known 
titled  anottier. 

7BAni>  WILL  HOT  BS  PUBnoD;  It  Hurr  n  Ffeovui. 

SonamunHT  Pubobasib  d  nor  JirnLT  Okabobabu  wnH  Fbaud  ni 
Faxuho  to  Maxb  Ivquibt  BOH  Pbidb  UBBBooBmo  CkonrBTAiiOB,  nn- 
laea  tbere  ia  aome  iMrt  or  drcumatanoa  iq^pannt  to  bia  obeenration 
calonlatfld  to  exeite  tbe  auapidfln  of  a  prndent  man  dealing  witb  tbe 
petiperty  tbat  a  prior  ociiv<^yanae  bad  bean  made.  Hie  eziatanee  of 
each  a  ocnvi^yanae  woold  not  be  aaggaatad  by  tbe  poaeeaajon  of  atbiid 
paraon  wbile  tbe  randor  held  tfae  title  ol  record  and  waa  in  tiM  iq^pannt 


or  VBvna  wm  Ubbboobisd  Oobtbtabob  wni.  bot  Oira 
KonoB  to  SuBnQOBBV  PoBOBaBn  wboaa  oonveyaeee  ii  firat  recorded, 
nnlaea  aodi  poaaeaBioniaopaQ»notoiio«%aBd  ezoinaive.  Hoticaoftfae 
■■w«iii»J^  ^imA  A«1d,  liOMaPy  hm  tmuiA  tem  aoab  exolnaire  poeaaa 
aianyonlaeaitivpaani  tbal  faiq[iibybaa  been  diUgently  pniaaoatoi^  bat 
wttiuait 


Acmm  to  qoiot  tifle.  In  1866^  two  blockB  of  land  in  the 
oily  of  Sacramento  ireie  oonTojed  to  the  plaintiff  and  Sim- 
moM  and  two  aoBooiatea.   Tbe  otfaer  three  parties  then  deeded 
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to  Simmons  for  purposes  of  sale.  Simmons  afterwards  by  an* 
ihority  sold  all  the  lots  to  various  parties,  except  lot  No.  7, 
which,  upon  a  settlement  between  the  parties,  it  was  agreed 
that  plaintiff  should  have.  In  accordance  with  this  under- 
standing, Simmons,  in  August,  1856,  ^ecuted  a  deed  of  the 
same  to  plaintiff.  This  deed  was  not  recorded.  Afterwards, 
on  February  10,  1858,  Simmons  executed  a  mortgage  on  the 
lot  to  defendant  Yule.  In  1861  Yule  foreclosed  this  mortgage, 
and  obtained  a  sheriff's  deed  of  the  property  in  May,  1862. 
The  plaintiff  was  not  made  a  party  to  the  foreclosure  suit. 
The  plaintiff,  who  was  living  on  the  lot,  and  had  occupied 
it  exclusively  after  September,  1858,  and  had  made  valuable 
improvements,  afterwards  brought  this  action.  She  recovered 
judgment  in  the  court  below,  and  defendant  appealed.  Other 
facts  are  stated  in  the  opinion. 


ff.  H.  Hartley  and  E,  W,  F.  Sloan^  for  the  appellant. 

By  Court,  Rhodes,  J.  We  have  bestowed  much  attention 
t^pon  this  case  since  its  reargument  by  the  counsel  for  the 
defendant,  for  questions  of  the  importance  of  those  presented 
demand  mature  deliberation  before  a  conclusion  is  reached. 
Our  labors  have  not  been  lightened  by  the  assistance  of  coun- 
sel for  the  opposite  party,  —  the  plaintiff  having  failed  to  pre- 
sent us  with  points,  authorities,  or  argument.  Questions  the 
decision  of  which  involve  consequence^  of  such  magnitude  as 
do  those  arising  in  this  case  ought  to  be  fully  discussed  on 
both  sides  before  they  are  decided.  Of  the  defendants,  no 
complaint  can  be  made;  for  their  brief  on  reargument  will 
not  detract  from  the  well-earned  reputation  of  its  author,  who 
was  distinguished  alike  for  his  industry,  bis  candor,  and  his 
professional  ability.  Our  former  opinion  must  be  modified  in 
respect  to  some  of  the  points  passed  upon,  and  the  decision 
changed. 

The  court  below,  we  are  satisfied,  erred  in  finding  that,  at 
the  time  of  the  execution  of  the  mortgage  by  Simmons  to 
Yule,  Yule  liad  notice  of  the  unrecorded  conveyance  executed 
by  Simmons  to  the  plaintiff  in  1856.  The  evidence  shows 
that  shortly  after  the  conveyance  of  the  two  blocks,  in  1855, 
to  the  pliaintiff  and  Sitnmons  and  their  two  associates  in  the 
purchase,  the  plaintiff  and  Simmons  took  possession  of  the 
blocks,  and  occupied  a  small  bouse  that' the  four  purchasers, 
or^  some  of  them,  erected  on  one  of  the  lots,*— the  lot  in  con- 
Uovensyi-T^and  that  they  so  continued  in.  the  oocupatioa  of 
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the  house  and  posdesnon  of  the  premises  up  to  tiie  time  of  the 
execution  of  the  deed  of  Simmons  to  the  plaintiff;  and  that 
fix>m  thence  up  to  a  time  subsequent  to  the  execution  of  the 
mortgage  by  Simmons  to  Yule,  they  remained  apparently  in 
the  same  occupation  and  possession  of  the  house  and  prem- 
ises. At  the  date  of  the  mortgage,  Simmons  occupied  one 
room,  and  the  plaintiff  occupied  the  rest  of  the  house;  but 
there  was  nothing  in  the  circumstances  surrounding  the  occu- 
pation to  indicate  to  a  person  looking  at  the  premises  that 
the  occupation  or  possession  of  either  was  in  any  respect  lim- 
ited. 

It  having  been  shown  that  Simmons,  at  or  about  the  date 
of  his  mortgage  to  Yule,  in  fact  occupied  a  room  in  the  house 
as  a  lodger,  we  proceeded,  in  our  former  opinion,  to  consider 
Simmons's  true  relation  to  the  premises,  so  far  as  the  posses- 
sion was  concerned,  cis  between  him  and  the  plainb'ff,  and  to 
ascertain  which  of  them  was  deemed  in  law  to  hold  the  pos- 
session. Upon  further  reflection,  we  are  of  opinion  that  this 
investigation  cannot  be  legitimately  entered  into  for  the  pur- 
pose of  ascertaining  whether  the  facts  were  sufficient  to  put 
the  subsequent  purchaser  upon  inquiry  as  to  some  right  or 
title  not  appearing  of  record.  It  is  said  in  Fair  v.  Stevenot^  29 
Cal.  490,  in  entire  harmony  with  the  current  of  authority,  that 
the  open,  notorious,  and  exclusive  possession  of  a  purchaser 
holding  under  an  unrecorded  deed  is  sufficient  to  put  a  subse- 
quent purchaser  upon  inquiry  as  to  the  title  of  the  person  in 
possession,  and  that  notice  of  the  unrecordied  deed  should  be 
found  from  such  possession,  unless  it  appears  that  the  inquiry 
has  been  diligently  prosecuted,  but  without  success.  The  doc- 
trine of  constructive  notice,  implied  from  possession,  springs 
from  the  apparent,  not  the  true,  relation  that  the  person  in 
possession  bears  to  the  title.  It  proceeds  upon  the  appear- 
ances and  the  presumptions  arising  therefrom.  The  person 
in  possession  is  piresumed  to  be  rightfully  so;  and  the  subse- 
quent  purchaser,  finding  a  person  in  the  apparent  possession, 
is  charged  by  the  law  with  the  duty  of  inquiring  by  what 
right  Or  title  he  holds.  The  ground  upon  which  the  holder  of 
the  unrecorded  conveyance  is  permitted  to  prevail  over  a  sub- 
sequent purchaser,  who  has  recorded  his  conveyance  according 
to  the  statute,  is,  that  it  was  fraudulent  in  him  to  take  and 
register  a  cbnylayance  to  the  prejudice  of  the  known  title  of 
another.  And  as  fraud  will  not  be  presumed,  but  must  be 
proven,  the  notice,  whether  actual  or  constructive,  of  the  un- 
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▼endoTt  and  no  inquiry  need  1>e  made  of  other  penons  ■■  to  hia  right  or  title; 
It  being  essential  only  to  find  ont  what  the  recording  office  shows:  See  note 
to  DuUon  V.  Warachauer,  82  Am.  Dec  776. 

CrrATiONs  OF  Principal  Case.  — In  J^enomQle  tic  JR,  B.  Co.  v.  Oyler^ 
82  Ind.  406,  and  WidcB  ▼.  Lahe^  25  Wis.  71,  the  principai  case  was  cited  to  the 
point  given  in  the  last  note  mtpra.  It  was  also  cited  in  Thom^mm  ▼.  Pioekd, 
44  Gal.  516,  to  the  point  that  although  the  poasession  of  a  tenant  is  not  of 
itself  notine  of  the  title  of  the  landlord,  yet  such  poeseerion  is  sufficient  to 
put  a  person  dealing  with  the  property  upon  inquiry,  and  is  proof  of  notice, 
unless  it  is  shown  that  the  inquiry,  after  having  been  prosecuted  with  due 
diligence,  did  not  disclose  the  title  of  the  landlord;  and  that  if  the  tenant  is 
in  poflsefwion  of  the  land,  and  the  party  dealing  with  it  makes  due  inquiryp 
and  such  inquiry  fails  to  disclose  the  fkct  of  the  tenancy,  the  party  making 
the  inquiry  is  not  chargeable  with  the  notice  of  the  tenancy. 


Joyce  v.  MoAvoy. 

[SI  Cauvobnia,  278.1 

At  Common  Law,  whxn  Ihfakt  Heib  was  Sued  xtfon  Sfsoialtt  Obu* 
OATiON  OF  Anoestob  chargeable  upon  the  inheritance,  he  might  pray 
that "  the  parol  demur/'  —  in  other  words,  that  the  proceedings  be  stayed 
until  he  should  attain  his  majority;  but  this  privilege  was  confined  to  the 
heir  alone,  and  did  not  extend  to  devisees. 

In  Suits  against  Infant  "Heirh/'  Courts  of  Equttt  Followed  Ex- 
ample OF  Common-law  Coubts  where  the  equity  depended  upon  the 
liability  of  the  heir  to  pay  out  of  the  descended  assets;  but  in  a  certain 
class  of  cases  affecting  the  title  of  infants  to  real  estate,  they  adopted 
another  rule,  by  which  a  clause  was  inserted  in  the  decree  giving  the  in- 
fant a  day  after  becoming  of  age  to  show  cause  against  it. 

Right  to  Prat  that  Parol  Dbkub,  upon  Which  English  Equtit  Prao- 
TiCE  IN  Suits  against  Infant  Hsqui  wab  Founded,  has  been  abolished 
by  statute  in  England,  and  in  some  states  of  the  American  Union  where 
it  once  prevailed. 

Infant's  Right  under  California  Praotiob  to  have  Day  Given  in 
Judgment  to  Show  Cause  againstt  It  is  questionable  in  any  case  or 
under  any  circumstances. 

Even  under  Law  Which  Entitles  Infant  to  have  Day  Given  in  Judgi- 
MENT,  It  is  Simply  Erroneous  if  the  judgment  is  abeolute,  giving  no 
day,  and  it  will  be  reversed  or  modified  on  appeal;  or  if  properly  at- 
tacked by  a  direct  proceeding,  will  be  vacated  for  the  error  and  irregu- 
larity. Such  a  judgment  is  only  voidable,  not  void,  and  is  valid  until 
reversed  or  set  aside. 

Insertion  of  Clause  "Givmo  Day,**  eta,  in  Degree  for  Conveyance 
BY  Infant  of  his  Estate  was  so  strictly  insisted  upon  in  all  cases 
under  the  English  equity  practice  that  the  omission  of  it  waa  oonsidered 
as  error  in  the  decree.  Such  omission,  however,  did  not  make  the  de- 
cree void. 

Infant  Defendant  is  as  Much  Bound  by  Decree  in  Equity  as  Person 
OF  Full  Age.  So  where  an  absolute  decree  is  made  against  a  defend- 
ant who  is  under  age,  he  will  not  be  permitted  to  dispute  it^  nnlsen  iipoa 
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the  flame  groundi  u  an  adult  mi^^t  hsre  diapatod  H^  aodi  aa  fraad*  ool- 
lusioiit  or  error. 
Faona  Mods  ow  Impbaghzvo  Dici&u  aoaxxst  Ihtaut  uvoir  Avt  8um- 
oixiVT  Gbouitd,  indudizig  error  or  irregularity  in  entering  it  withoat 
giving  a  day  in  those  casea  in  which  the  infant  ia  entitled  to  it^  is  by  bill 
of  review,  anpplemental  bill,  or  original  bilL 

JuSOlOUfT  AOAXH8T  InVAKT  WhICH  18  MCRRLT  BBBONaOUS,  AITO  ITOT  VOID^ 

MAT  BB  CoBBBQTED  OK  Afpbal;  if  fraudulent^  or  obtained  by  ooUnsiony 
it  must  be  attacked  in  a  direct  proceeding,  and  not  collaterally. 
Kg  Coixatbbal  Attack  can  bb  Madb  on  Dborbb  in  Equttt  aoainr 
Inbabt  which  does  not  give  the  infuit  a  day  after  arriving  at  age  to 
ahow  canae  against  it;  for  auch  a  decree  ia  not  void  where  the  court  had 
jurisdiction  of  the  parties  in  intereat  and  subject-matter;  it  is  only  void- 
able at  most. 

WhBRB  CoXTBT  dAS  JUBIBDICnON   OB    STTBJBCT-MATrBB  AND  OF  PaRTI1»  DT 

Intbbxst,  its  Judombnt,  though  erroneous,  is  valid  until  reversed  on 
appeal  or  vacated  in  some  direct  proceeding. 

Dbqbbb  aoainot  Infant  mat  bb  Hxld  Erbonbous  on  DmBor  Pbocbbd- 
INQ  bt  Bill  to  Impbach  It,  and  yet  be  held  valid  aa  to  a  purchaser 
under  it. 

Pubohasbb  undeb  Dbcrbb  against  Infant  has  Right  to  Pbbsitmb  that 
Court  has  Takbn  Nbcbssabt  Steps  to  investigate  the  rights  of  the 
parties,  and  that  it  has,  on  that  investigation,  decreed  a  sale;  then  he  ia 
to  see  that  all  the  parties  to  be  bound  are  before  the  court,  that  the  de- 
cree may  bind  the  parties  claiming  the  estate. 

Res  Adjttdioata.  —  Pabtibs  to  Contbovbbst  cannot,  aftbb  Judgment  oi 
Court  haying  Jurisdiction  of  the  parties  in  interest  and  subject-mat- 
ter, so  long  as  that  judgment  remains  unreversed  or  unannuUed,. reopen 
queations  there  decided  in  another  action.  Such  judgment  is  res  adjtuU- 
eatOf  and  conclusive  upon  the  pa^es  to  the  controversy  and  their  privies, 
and  tKey  are  forever  afterwards  estopped  or  barred  from  reviving  it  in 
any  new  proceeding,  for  the  purpose  of  the  same  or  any  other  question 
passed  upon  in  the  former  action. 

Advbbsb  Claim.  — Infants  have  Such  Basis  of  Claim  to  Land  as  They 
ARE  Bound  to  Set  up  and  have  Adjudicated  in  an  action  brought 
against  them  to  determine  adverse  claim,  where  the  father  and  mother 
of  such  infants  have  entered  into  a  deed  of  separation  containing  a  cove- 
nant that  the  wife  will  hold  land  then  owned  by  her  for  the  joint  benefit 
of  herself  and  children,  and  will  convey  one  third  of  the  land  to  each  ol 
the  children  when  they  shall  come  of  age. 

Decree  against  Infant  in  Action  to  Determine  Adverse  Claim  to 
Real  Rotate,  which  does  not  give  the  infant  a  day  to  show  cause  against 
the  judgment  after  he  comes  of  age,  is  not  for  that  reason  void,  and  can- 
not be  collaterally  impeached  in  an  aotkm  to  recover  possession  of  th« 
land  after  the  infant  comes  of  age. 

Action  to  recover  land.  Plaintiff  recovered  judgment  in 
the  court  below,  and  defendants  appealed.  Other  facts  ar« 
stated  in  the  opinion. 

Pattersanj  Wallace^  and  StoWj  for  the  appellants. 

Jame$  C.  Gary  and  Jouph  H,  More^  for  the  respondent. 
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By  Coiui,  S^wTBBy  J.  This  is  an  action  to  recover  a  lot  in 
San  Francisco.  On  the  twenty-seventh  day  of  Jannary,  1847, 
one  John  Joyce,  father  of  the  plaintiff,  became  the  owner  in 
fee  of  the  premises  in  controyersy  by  virtue  of  a  grant  made 
by  Alcalde  Bartlett.  At  that  time  Joyce  was  a  married  man, 
living  with  his  family,  consisting  of  a  wife,  Caroline  A.  Joyce, 
and  two  infant  daughters,  Augusta  Joyce,  the  plaintiff,  and 
Helen  Frances  Joyce.  In  March,  1851,  Joyce  and  wife  con- 
veyed the  fifty-vara  lot,  of  which  the  said  premises  are  a  part, 
to  one  E.  V.  Joyce,  upon  a  consideration  of  six  thousand 
dollars  expressed  in  the  deed.  In  July,  1851,  said  E.  V. 
Joyce,  without  the  knowledge  or  consent  of  said  John  Joyce, 
reconveyed  said  lot  to  the  wife,  Caroline  A.  Joyce,  also  upon  a 
consideration  expressed  in  the  deed  of  six  thousand  dollank 
On  the  24th  of  February,  1852,  said  John  and  Caroline  A. 
Joyce,  without  any  trustee,  entered  into  an  agreement,  under 
seal,  for  a  separation,  which  agreement  contains  the  following 
covenants,  namely:  On  the  part  of  said  John  Joyce:  ''That 
he  wiU  not  at  any  time  hereafter  claim  or  demand  any  of  the 
moneys,  jewels,  clothes,  household  goods,  stock  in  trade,  real 
estate,  or  property  of  any  name  or  nature  which  she  (Caroline 
A.  Joyce)  now  has  in  her  custody  or  possession,  or  which  she 
hereafter  may  acquire  by  purchase,  gift,  devise,  descent,  or 
otherwise;  and  that  she  shall  and  may  enjoy  and  dispose  of 
the  same  in  all  respects  as  if  she  were  a  feme  sole  and  un- 
married. And  the  said  Caroline  A.  Joyce,  in  consideration  of 
the  premises,  hereby  covenants  and  agrees  to  and  with  the 
said  John  Joyce  that  she  will  make  no  claim  on  him  for  the 
support  of  herself  and  children,  but  that  she  will  now,  and  at 
all  times  hereafter,  hold  him  harmless  on  account  thereof; 
that  she  will  hold  the  lot  now  owned  by  her  on  Stockton  Street 
fbr  the  joint  benefit  of  herself  and  children,  using  only  the 
rents,  issues,  and  profits  thereof  for  the  benefit  of  herself  and 
children;  and  that  she  will  convey  one  third  of  the  said  lot  to 
each  of  the  said  children, — Augusta  and  Helen  Frances,— 
when  they  shall  respectively  become  of  age.'' 

Afterward,  various  proceedings  were  had,  among  which  was 
an  action  by  the  wife,  Caroline  A.,  against  her  husband,  John 
Joyce,  and  the  said  two  infistnt  children,  to  have  said  property 
adjudged  to  be  the  separate  property  of  the  said  Caroline  A. 
Joyce,  and  a  judgment  therein  in  accordance  with  the  prayer 
of  the  complaint;  a  mortgage  of  said  premises  by  Caroline  A. 
lojoe  to  one  Williams,  executed  by  John  M.  Homer,  her  aV 
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lomey  in  &ot;  a  finredosnre  of  said  mortgage,  and  a  sale  and 
delivery  of  sheriflTs  deed  thereunder  in  1866  to  said  Williams, 
the  mortgagee  and  plaintiff  in  said  foreclosure  suit  Every 
step  in  all  of  the  numerous  proceedings  subsequent  to  said 
conveyance  from  B.  V.  Joyce  to  Caroline  A.  Joyce  is  claimed 
to  be  irregular  and  v<nd  by  one  side  or  the  other;  but  upon 
the  view  we  take,  it  will  be  unnece«utfy  to  refer  more  particu- 
larly to  the  multitude  of  alleged  defects. 

On  the  13th  of  October,  1861,  whatever  intereet  said  Wil- 
liams acquired  in  the  south  half  of  the  fifty-vara  lot,  embra^ 
dng  the  loctw  in  fuo,  by  virtue  of  his  purchase  under  the  de- 
etee  of  foreclosure,  had  by  sundry  conveyances  become  vested 
in  one  Lake,  who  went  into  the  possession  of  said  premises. 
On  said  last-named  day,  said  Lake  commenced  an  action,  in 
pursuance  of  section  254  of  the  practice  act,  against  said  John 
Joyce,  Caroline  A.  Joyce,  Augusta  Joyce,  and  Helen  Frances 
Joyce,  to  quiet  his  title  to  the  jttcmises  in  question.  The  com- 
plaint was  in  the  usual  form  in  such  cases,  averring  title  and 
possession  in  the  plaintiff,  and  that  the  defendants  claimed 
some  estate  or  interest  adverse  to  him.  Such  proceedings 
were  thereupon  had  that  on  the  eighteenth  day  of  Mareh, 
1861,  it  was  adjudged  that  the  title  of  the  said  Lake  to  the 
demanded  premises  was  good  and  valid,  and  that  the  claim  or 
title  of  said  defendants  was  invalid  and  void.  The  plaintiff  at 
the  dato  of  the  judgment  was  still  an  infSEmt  The  judgment 
was  absolute,  and  gave  her  no  day  to  show  cause  against  it 
after  becoming  of  age.  Afterward,  on  the  first  day  of  May, 
1861,  said  Lake,  being  then  in  possession,  conveyed  the  prem- 
ises to  defendant  McAvoy,  who  paid  therefor  the  sum  of  five 
thousand  five  hundred  dollars.  The  other  defendante  are 
tenants  of  McAvoy.  The  plaintiff,  Auguste  Joyce,  attained 
her  majority  on  the  8th  of  October,  1862,  and  brooj^i  this  suii 
on  the  9th  of  June,  1868.  At  the  time  the  suit  was  instituted, 
she  had  no  title  except  such  as  she  acquired  by  virtue  of  the 
covenanto  before  cited  in  the  deed  of  separation  between  her 
father  and  mother,  John  and  Caroline  A.  Joyce.  But  since 
the  commencement  of  this  suit,  to  wit,  on  the  2l6t  of  April, 
1864,  the  said  John  and  Caroline  A.  Joyce,  '^  in  consideration 
of  the  covenanto  contained  in  said  deed  of  separation*  and  for 
the  purpose  of  carrying  out  ite  object  and  intent,''  have  con- 
veyed said  demanded  premises  to  the  plaintiff;  and  it  was 
stipulated  that  said  conveyance  should  be  read  in  evidence 
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with  like  force,  and  effect  as  if  it  had  been  executed  and  de> 
liyered  prior  to  the  commencement  of  the  actioD. 

If  the  judgment  in  the  case  of  Lake  v.  Joyce,  to  quiet  title,  is 
in  all  respects  a  valid  judgment,  and  cannot  be  avoided  bj 
the  plaintiff,  the  question  as  to  plaintiff's  title  at  that  time  is 
res  adjudicata  between  these  parties,  and  that  ends  the  contest, 
for  the  whole  object  of  that  suit  was  to  determine  whether  the 
defendants  in  that  suit,  including  the  present  plaintiff,  had 
any  just  claim  or  title;  and  that  was  the  very  matter  in  issue 
and  determined. 

It  is  not  pretended  that  the  judgment  in  that  case  was  not 
in  all  respects  regular  and  valid  as  to  the  adult  defendants, 
and  binding  upon  any  title  or  interest  which  they  personally 
had.  And  there  are  but  two  grounds  upon  which  it  is  claimed 
that  the  proceedings  and  judgment  are  irregular  and  void  as 
to  plaintiff.  These  are:  1.  That  no  valid  judgment  can  be 
rendered  against  an  infant  without  giving  him,  in  the  judg- 
ment, a  day  to  show  cause  against  the  judgment  after  he 
comes  of  age;  and  that  a  judgment  is  of  no  force  against  him 
unless  made  absolute  after  he  has  failed  to  show  good  cause; 
2.  That  at  the  time  these  proceedings  were  had,  the  plaintiff 
had  no  present  vested  right,  title,  estate,  or  interest  in  the 
premises, — that  her  right  accrued  subsequent  to  the  judgment, 
when  she  attained  her  majority,  in  October,  1862,  and  was  not 
affected  by  it 

At  common  law,  when  the  heir  was  sued  at  law  upon  a  spe- 
cialty obligation  of  the  ancestor  chargeable  upon  the  inheri- 
tance, he  might  pray  that  'Hhe  parol  demur";  that  is  to  say, 
that  the  pleadings  or  proceedings  be  stayed  till  he  should  at- 
tain his  majority.  This  privilege  was  based  on  feudal  reasons, 
and  was  confined  to  heirs.  It  did  not  even  extend  to  devisees. 
Says  Lord  EUenborough,  C.  J.,  in  Flasket  v.  Beeby,  4  East,  490: 
'*  The  privilege  of  the  heir  himself  in  this  respect  is  anoma- 
lous, and  confined  to  the  heir  alone.  It  is  not  necessary  upon 
this  occasion  to  enter  into  the  history  of  it  further  than  to  ob- 
serve that  the  privilege  given  to  the  infant  heir  to  make  the 
parol  demur  till  he  was  of  full  age  was  not  merely  on  account 
of  his  inability  to  defend  himself  by  reason  of  his  infancy, 
but  from  an  absolute  deficiency  of  funds,  arising  out  of  the 
nature  of  the  feudal  tenures.  For  during  the  subsistence  of 
wardships,  the  estate  of  the  heir  in  chivalry  was,  during  his  mi- 
nority, in  the  hands  of  the  guardian  in  chivalry,  who  had  the 
whole  profits  of  it.    How  the  privilege  came  to  be  extended  at 
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common  law  to  other  heirs  is  lost  in  antiqtuty.  It  is  enough  to 
say  that  it  is  an  anomaly  in  the  law  and  confined  to  heirs;  and 
not  haying  been  communicated  by  the  statute  of  William  and: 
Mary  to  the  devisee  in  whose  hands  the  real  property  of  the  tes- 
tator is  made  chargeable,  the  devisee  must  be  liable,  notmth- 
standiug  his  nonage,  and  cannot  bring  to  himself  aliunde  the 
statute,  a  peculiar  privilege  given  to  the  heir  by  common  law." 
80,  also,  courts  of  equity,  following  the  example  of  courts  of 
law,  in  cases  where  the  equity  depended  upon  the  liability  of 
the  heir  to  pay  out  of  the  descended  assets,  adopted  a  similar 
practice.  "Courts  of  equity  did  not,  however,  confine  this 
species  of  protection  to  cases  precisely  similar  to  those  in  which 
the  parol  could  demur  at  law;  but  by  a  kind  of  analogy  they 
adopted  a  second  rule,  by  which,  in  cases  of  foreclosure  and 
partition,  and  in  all  such  cases  in  which  the  real  estate  of  an 
infant  was  to  be  sold  or  conveyed  under  a  decree  of  the  court, 
and  consequently  the  execution  of  the  conveyance  was  neces- 
sarily deferred,  the  infant  had  an  opportunity  after  attaining 
twenty-one  to  show  cause  against  the^ecree.  For  this  pur- 
pose a  provision  was  inserted  in  the  decree,  giving  the  infant  a 
day  to  show  cause  against  the  decree  ":  1  DanielPs  Chancery 
Practice,  206,  207;  2  Kent's  Com.  245.  It  has  been  held  in 
some  cases  that  the  infant  is  not  entitled  to  a  day  to  show 
cause  unless  he  is  required  to  do  something, — as,  for  example, 
to  make  a  conveyance.  Thus,  in  Wilkinson  v.  Oliver,  4  Hen. 
&  M.  450,  it  was  held  that  although  an  infant  is  entitled  to  six 
months  to  show  cause  when  he  is  required  to  do  an  act,  yet, 
^^when  lands  are  decreed  to  be  sold  for  the  payment  of  debts, 
there  is  no  necessity  to  allow  a  day,  unless  he  is  decreed  to  join 
in  the  conveyance,  as  the  commissioner  of  sale  will  execute  the 
deed  See  also  2  Kent's  Com.  245,  and  cases  cited  in  note  e. 
In  discussing  this  question,  however,  after  citing  and  com- 
menting on  the  numerous  cases,  the  assistant  vice-chancellor 
in  Harris  v.  Youman^  1  Hoff.  Ch.  182,  says:  "  It  appears  to  me 
as  the  result  of  these  authorities,  that  in  England,  independent 
of  statutory  provisions,  the  rule  generally  is,  that  wherever 
the  inheritance  of  an  infant  is  bound  by  the  decree,  there 
must  be  a  day  given  him  to  show  cause,  whether  a  conveyance 
is  decreed  or  not."  But  it  would  seem  that  this  is  required 
only  in  those  cases  where  the  decree  affects  the  inheritance, 
and  se^s  to  transfer  or  cut  off  in  some  mode  the  title  of  the 
iufSeuit  to  lands  descended.  At  all  events^  no  case  has  been 
brought  to  our  notice  affecting  the  rights  of  infants  in  other 
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respeotfl  in  whioh  a  day  is  required  to  be  given  in  the  decree. 
In  the  case  of  Chaplin  Y.Chaplinj  8  P.  Wms.  868,  the  qnes- 
tion  arose  whether  the  parol  should  demur  during  the  infEuicy 
of  the  son,  where  a  leasehold  estate  for  three  lives,  made  to 
the  father,  came  to  the  son  on  the  death  of  the  father.  Lord 
Chancellor  Talbot  held  that  it  should  not, — '^that  in  the  case 
of  lands  in  fee  descending  on  ah  infant,  the  parol  shall  de- 
mur in  equity  as  well  as  at  law,  because  the  infant  is  equally 
incapable  of  defending  himself  in  one  court  as  in  the  other, 
and  the  equitable  assets  may  be  of  as  great  value  as  the  legal; 
but  where  a  lease  is  made  to  a  man  and  his  heirs  during  three 
lives,  the  heir  does  not  take  by  descent,  but  as  a  special  occu- 
pant, and  such  special  occupancy  was  not  liable  to  pay  debts 
until  the  statute  of  frauds  made  it  assets;  and  though  it  be 
called  a  descendible  freehold,  it  is  not  really  a  descent,  being 
no  more  than  if  there  had  been  a  designation  of  any  other 
person  by  name  to  enjoy  the  estate  for  three  lives  after  the 
death  of  the  father,  instead  of  the  heir  at  law.''  If  the  rule 
relied  on  by  appellant  ^nly  applies  to  lands  oast  upon  the  in- 
font  by  descent,  or  if  it  only  applies  to  cases  where  he  is  re- 
quired to  do  something  or  some  change  is  sought  to  be  wrought 
upon  the  title,  as  to  cut  off  an  equity  of  redemption,  compel 
a  conveyance,  effect  a  partition  by  which  the  estate  is  trans- 
ferred from  an  undivided  interest  in  the  whole  to  a  several 
interest  in  some  specific  part,  and  the  like,  then  it  has  no  ap- 
plication whatever  to  the  case  under  consideration;  for  there 
was  no  descent  cast,  and  the  interest  of  the  plaintiff,  whatever 
it  was,  if  she  had  any,  arose  out  of  and  depended  wholly  upon 
the  deed  of  separation  before  mentioned.  And  in  the  suit  of 
Lake  v.  Joyce^  the  plaintiff  did  not  seek,  nor  did  the  judgment 
purport,  to  change  or  affect  the  title.  The  theory  of  the  action 
was,  that  the  defendants  had  no  title  or  interest  or  valid  claim 
of  any  sort  whatever  in  the  premises,  and  it  was  so  adjudged. 
The  judgment  did  not  purport  to  operate  upon  or  in  any  man- 
ner change  the  title,  but  only  to  determine  where  the  title  was, 
— that  the  defendants  had  nothing  to  be  affected.  So,  again, 
it  may  be  a  question  whether  under  our  statutory  system  of 
practice  the  rule  is  applicable  at  all. 

As  before  seen,  it  was  founded  upon  reasons  growing  out  of 
feudal  tenures,  and  afterwards  extended  to  inheritances  under 
other  tenures,  as  Lord  Chancellor  EUenborough  seems  to 
think,  without  any  good  reason,  in  some  mode  unaccountable 
to  the  English  judges.    The  rule  remained  in  England  and 
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the  older  Btates,  greatly  modified  by  Btatotory  proTiskm,  how* 
eyer,  long  after  the  policy  upon  which  it  was  foimded  became 
ofafiolete.  And  now,  in  accordance  with  the  exigencies  of 
modem  ideas,  the  parol  demurrer,  upon  which  the  equity 
practice  was  founded,  has  been  abolished  by  statute  in  Eng- 
land, New  York,  and  probably  other  states  where  it  preTailed: 
Wharton's  Law  Diet.  558,  art.  Parol  Demurrer;  2  Kent's  Com. 
245,  note  6.  The  principle  of  public  policy  upon  which  the 
nde  was  based  never  did  exist  in  this  state;  and  the  rule 
itself^  if  it  exists  at  all  under  our  practice  act,  rests  upon  the 
statute  adopting  the  common  law  as  the  rule  of  decision, 
where  it  is  not  otherwise  provided.  It  would  be  strange,  in- 
deed, in  this  commercial  age,  in  a  new  state  like  Califomia, 
where  real  estate  is  treated,  to  a  great  extent,  as  an  article  of 
commerce,  and  as  few  impediments  thrown  in  the  way  of 
alienation  as  is  compatible  with  security  to  titles,  if  a  law 
should  be  long  tolerated  which  would  for  twenty-one  years 
debar  a  party  from  effectually  enforcing  a  claim  or  lien  against 
land  because  his  adversary  happens  to  die  and  the  descent  is 
east  upon  issue  perhaps  yet  unborn. 

But  upon  the  view  we  take,  it  will  be  unnecessary  in  this 
case  to  decide  either  of  these  questions,  and  they  have  only 
been  alluded  to  because  the  counsel  of  the  appellants  assume 
in  this  case,  as  it  has  been  befDre  assumed  by  counsel  in  other 
arguments  in  this  court,  that  in  all  cases  a  judgment  against 
an  infant,  as  well  in  this  state  under  our  system  of  practice 
as  in  England  and  the  older  states  under  the  old  chancery 
system,  must  give  a  day  to  show  cause  after  he  comes  of  age 
before  it  can  be  made  absolute;  and  with  the  hope  that  when 
the  question  does  necessarily  arise,  it  may  be  fully  investi- 
gated, and  if  the  rule  is  found  to  exist,  that  its  limits  and 
proper  application  may  be  accurately  ascertained. 

Conceding,  for  the  purposes  of  our  decision,  that  the  rule 
exists  under  our  system  of  practice,  and  that  it  is  strictly  ap- 
plicable to  the  cause  of  action  disclosed  in  the  case  of  Lake  v. 
/oycs,  it  is  one  thing  to  attack  the  judgment  on  appeal,  or  by 
some  direct  proceeding  known  to  the  law  to  vacate  it,  and 
quite  another  to  attack  it  collaterally  when  it  comes  up  as 
evidence  in  another  action,  as  is  sought  to  be  done  in  this 
caite. 

If  the  infant  is  entitled  under  the  law  to  have  a  day  given 
in  the  judgment,  and  the  judgment  is  absolute,  giving  no  day^ 
it  is  erroneous,  and  will  be  reversed  or  modified  on  appeal; 
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or  if  properly  attacked  by  a  direct  proceeding,  will  be  yacated 
for  the  error  and  irregularity.  But  no  case  has  been  called  to 
our  attention  which  holds  the  judgment  to  be  a  nullity  on  its 
face.  It  is  only  voidable,  not  void.  It  is  valid  until  reversed 
or  set  aside.  Says  Daniell:  ^'An  infant  defendant  is  as  much 
bound  by  a  decree  in  equity  as  a  person  of  full  age;  therefore, 
if  there  be  an  absolute  decree  made  against  a  defendant  who 
is  under  age,  he  will  not  be  permitted  to  dispute  it,  unless  upon 
the  same  grounds  as  an  adult  might  have  disputed  it,  such  as 
fraud,  collusion,  or  error";  Daniell's  Chancery  Practice,  206; 
eee  also  Ralston  v.  Lahee,  8  Iowa,  23  [75  Am.  Dec.  291].  Daniell 
then  shows  the  proper  mode  of  impeaching  a  decree  upon  any 
sufficient  ground,  including  error  or  irregularity  in  entering  it 
without  giving  a  day,  in  those  cases  in  which  the  infant  is  en- 
titled to  it,  to  be  by  bill  of  review,  supplemental  bill,  or  origi- 
nal bill.  He  further  says:  "The  insertion  of  this  clause 
(giving  day]  in  a  decree  for  a  conveyance  by  an  infant  of  his 
estate  was  so  strictly  insisted  ux)on  in  all  cases  that  the  omis- 
sion of  it  has  been  considered  as  error  in  the  decree":  Daniell's 
Chancery  Practice,  207;  Richmond  v.  Tayleur^  1  P.  Wms.  737. 
The  omission,  then,  makes  it  erroneous,  not  void.  In  Bennett 
V.  TTamill,  2  Schoales  &  L.  575,  a  sale  had  been  made  of  the 
estate  of  an  infant  heir  under  a  decree  which  did  not  give  a 
day  to  show  cause,  and  one  Hart,  a  stranger  to  the  record, 
was  the  purchaser.  The  heir,  on  coming  of  age,  filed  his  bill 
to  vacate  the  decree  on  that  ground,  and  the  further  ground 
of  fraud,  which  vitiated  the  whole  proceedings,  and  tu  procure 
a  reconveyance  of  the  land.  The  lord  chancellor,  in  deciding 
the  case,  said:  "  First  of  all,  it  is  stated  that  this  is  a  case  in 
which  the  heir  of  the  debtor,  as  not  being  of  age,  ought  to  have 
tL  day  to  show  cause  against  the  decree;  and  for  this  reason 
that  the  decree  necessarily  required  his  joining  in  the  convey- 
ance of  the  estate.  I  incline  to  think  that  that  was  so;  that 
the  decree  in  that  respect  was  erroneous,  and  that  there  ought 
to  have  been  a  day  to  show  cause":  Id.  576.  ^'But  as  to 
Hart's  representatives  and  Hamill,  the  question  is,  whether 
they  are  persons  who  can  be  affected,  supposing  the  circum- 
stances to  be  clearly  true  as  stated,  namely,  that  there  was 
error  in  the  judgment  of  the  court  in  not  giving  a  day  to  show 
cause;  and  error  also  in  directing  a  sale  under  the  circum- 
stances. Now,  on  that  subject,  I  must  confess,  after  consid- 
ering this  a  good  deal,  I  think  it  would  be  too  much  to  say 
Chat  a  purchaser  under  a  decree  of  that  description  can  ha 
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bonnd  to  look  into  all  these  circumFtancoFi;  if  he  i%  he  most 
go  through  all  the  procecnlings  from  the  beginning  to  the  end, 
and  have  the  opinion  of  the  eonrt  that  the  decree  ia  right  in 
all  its  parts,  and  that  it  won  hi  he  ini|M)SHihle  to  alter  it  in  any 
respect.     The  cases  warrant  no  Fueh  opinion.     On  the  coo* 
trary,  as  far  as  I  can  find,  tlie  general  impression  they  give  is* 
that  the  purchaser  has  a  right  to  presume  that  the  court  has 
t'lken  the  steps  necessary  to  investigate  the  rights  of  the  par- 
ties, and  that  it  has  on  that  investigation  properly  decreed  a 
sale;  then  he  is  to  see  that  this  is  a  decree  binding  the  parties 
claiming  the  estate, — that  is,  to  see  that  all  proper  parties  to 
be  lv>und  are  before  the  court;  and  he  has  further  to  see  that, 
taking  the  conveyance,  he  takes  a  title  that  cannot  be  im» 
peached  aliunde.    He  has  no  right  to  call  upon  the  court  to 
protect  him  from  a  title  not  in  issue  in  the  cause  and  no  way 
affected  by  the  decree;  but  if  he  gets  a  proper  conveyance  of 
the  estate,  so  that  no  person  whom  the  decree  affects  can 
invalidate  his  title,  although  the  decree  may  be  erroneous,  and 
therefore  to  be  reversed,  I  think  the  title  to  the  purchase  ought 
not  to  be  invalidated.    If  we  go  beyond  this,  we  shall  intro- 
duce doubts  on  sales  under  the  authority  of  the  court,  which 
would  be  highly  mischievous":   Id.  677;   see  also  Daniell's 
Chancery  Practice,  213;   McPherson  on  Infants,  431.     The 
bill  was  disnuKsod  as  to  the  purchaser,  Hart,  and  those  claim* 
ing  under  him,  while  it  was  retained  as  to  the  original  parties 
to  the  decree  80ug}it  to  be  vacated.    Thus  it  will  bo  seen  that 
even  on  a  direct  proceeding  by  bill  to  impeach  the  decree, 
while  it  was  held  to  be  erroneous,  it  was  held  to  he  valid  an  to 
the  purchaser.     It  was  held  'Hhat  a  punhaser  has  a  right  to 
presume  that  the  court  has  taken  the  Ftrj)a  neccHHary  to  in* 
vestigate  the  rights  of  the  parties,  and  tliat  it  lias  oti  that 
investigation  decreed  a  sale;    then  }ie  is  to  s<'e  that  this  is  a 
decree  binding  the  parties  clainiiiij^  tlie  estate,  —  that  is,  to  see 
that  all  parties  to  he  houncl  are  helon*  the  rourt."     MeAvoy  is 
strictly  within  the  rule  here  hiid  down,  even  if  the  (h'cree  in. 
Lake  V.  JoycCy  had  been  attacked  in  a  <lireet  prweed in j;.     For 
Lake  procured  an  adjudication  that  phiintilf  had  no  title,  and 
quieting  his  own  title.     McAvoy,  on  the  faith  of  that  judg- 
ment, purchased  from  Lake  for  the  full  value  of  the  ])ro]Nrty. 
He  knew,  it  is  true,  of  the  existence  of  the  deed  of  separaiioo 
between  John  Joyce  and  wife,  but  he  also  knew  that  in  an 
action  to  determine  whether  any  valid  title  or  interest  existed 
under  that  instrument  in  which  all  the  parties  in  interest  were 
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before  the  court,  there  had  been  a  judicial  investigation,  and 
a  judgment  against  the  claim.  But  it  is  unnecessary  to  go  so 
far.  The  court  had  jurisdiction  of  the  subject-matter  and  of 
the  persons  of  all  the  parties  in  interest,  and  having  jurisdic- 
tion, as  before  shown,  its  determination  was  only  erroneous 
and  voidable,  not  void.  It  was  also  so  directly  held  in  Porter 
V.  Robinson,  3  A.  K.  Marsh.  254  [13  Am.  Dec.  153],  a  case 
in  which  no  guardian  ad  litem  was  appointed,  and  in  which 
the  decree  gave  the  infants  no  day  to  show  cause.  That  the 
judgment  is  valid  until  reversed  was,  we  think,  substantially 
decided  in  Regla  v.  Martin,  19  Cal.  475.  This  was  a  direct 
proceeding  by  an  original  action  to  impeach  a  prior  judgment 
for  fraud.  The  court  say:  ''  It  is  urged  that  the  decree  in  the 
'Case  of  Martin  v.  Controls  Heirs,  does  not  give  a  day  to  the 
infants  after  arriving  at  age  to  show  cause  against  the  decree, 
and  that  this  omission  makes  it  fraudulent.  This  position  is 
untenable.  It  would  not  be  any  ground  of  objection  to  the 
•decree,  so  far  as  the  adults  are  concerned,  that  this  omission 
occurred  as  to  the  minors.  The  minors  either  were  or  were 
not  entitled  to  this  privilege;  if  entitled,  the  omission  to  recite 
it  in  the  decree  would  not  deprive  them  of  it;  if  not  entitled, 
tio  injury  was  done  by  the  omission.  But  in  no  event  could 
tk  mere  irregularity  or  omission  of  this  sort  in  a  decree  be  con- 
fitrued  as  fraud,  or  as  conclusive  evidence  of  a  fraud  annul- 
liug  the  decree;  for  if  this  were  so,  it  is  impossible  to  see  why 
any  other  irregularity  or  error  would  not  avoid  a  judgment  for 

this  cause,  and  thus  appeals  would  become  useless It 

can  scarcely  be  contended  that  an  infant  against  whom  a 
decree  has  been  regularly  rendered  after  service  of  process, 
«tc.,  has  a  peremptory  right  at  any  future  time  to  claim  that 
the  decree  is  to  be  held  for  naught,  and  that  at  his  mere 
option  all  the  matters  of  the  original  litigation  shall  be  re- 
tried." 

It  is  a  general  principle  of  law  well  established,  applicable 
to  this  as  well  as  other  classes  of  cases,  that  where  the  court 
has  jurisdiction  of  the  subject-matter  and  of  the  person  of  the 
parties,  its  judgments,  though  erroneous,  are  valid  until  re- 
versed on  appeal,  or  vacated  in  some  direct  proceedings: 
Forbea  v.  Hyde,  31  Cal.  342.  In  the  case  of  Lake  v.  Joyce, 
there  was  no  appeal  or  other  proceedings  to  vacate  the  judg- 
ment, and  until  so  vacated  it  is  binding  on  the  plaintiff  ai 
well  as  on  the  adult  defendants. 

It  is  claimed,  however,  that  the  plaintiff  had  no  interest  al 
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the  date  of  the  judgment  in  LcJse  v.  Joyce^  that  her  tlUe  sab- 
fleqaently  veeted,  and  was  therefore  not  affected  by  the  judg- 
ment m  eaid  action.  Appeliant'e  couneely  of  cooiBe,  cannot 
mean  by  this  that  her  title  rests  upon  the  conveyance  of  John 
and  Caroline  A.  Joyce,  of  April  21, 1864,  alone,  independent  of 
the  covenant  in  the  deed  of  separation  between  said  parties; 
for  upon  that  hypothesis,  the  plaintiff  only  acquired  such  in- 
terest as  her  grantors  had  at  the  date  of  the  conveyance.  She 
coold  be  in  no  better  position  than  those  under  whom  she 
claims,  and  it  had  already  been  adjudged  that  they  had  no 
title.  The  question  was  res  adjudieata  as  to  John  and  Caro- 
line A.  Joyce,  and  the  plaintiff  derives  title  from  them,  and 
stands  in  privity  with  them.  She  must,  then,  connect  herself 
with  the  covenants  in  the  deed  of  separation,  and  this,  as  we 
understand  appellant's  counsel,  is  claimed  for  her.  In  short, 
it  is  claimed  that  she  had  an  interest  ander  the  deed,  and  at 
the  same  time  that  she  had  not;  that  the  instrument  gave  her 
rights  which  could  not  be  defeated,  provided  she  should  attain 
majority;  but  as  she  might  never  attain  majority,  there  was  no 
interest  vested  which  she  could  then  set  up  or  be  called  upon 
to  defend.  But  there  is  clearly  no  force  in  this  position.  If 
the  deed  gave  her  any  rights  whatever,  whether  inchoate,  con- 
tingent,  or  otherwise,  which  might  ultimately  be  perfected,  it 
served  as  the  basis  of  a  claim  which  might  cloud  the  title  to 
the  real  estate,  and  become  the  subject  of  judicial  investiga- 
tion under  section  254  of  the  practice  act  One  of  the  counsel, 
indeed,  claims  that  the  mother  in  fact  held  the  legal  title,  and 
that  the  equitable  title  was  all  the  time  in  the  plaintiff.  The 
covenant  is  that  "she  [the  mother]  will  hold  the  lot  now 
owned  by  her  on  Stockton  Street  for  the  joint  benefit  of  herself 
and  children,  using  only  the  rents,  issues,  and  profits  thereof 
for  the  benefit  of  herself  and  children;  and  that  she  will  con- 
vey one  third  of  the  said  lot  to  each  of  said  children,  Augusta 
and  Helen  Frances,  when  they  shall  respectively  become  of 
age."  This  does  not  purport  to  be  a  conveyance  to  the  chil- 
dren to  take  effect  when  they  should  become  of  age,  but  a  cov- 
enant to  hold  for  the  joint  b^efit  of  herself  and  children,  using 
the  rents  and  profits  for  the  joint  benefit  of  all,  and  when  the 
two  children  should  respectively  become  of  age,  to  convey  to 
each  one  third,  the  other  third  remaining  to  the  mother. 
Clearly,  so  far  as  this  instrument  discloses  any  interest  at  all, 
the  whcAe  title,  both  legal  and  equitable,  was  in  the  mother  and 
and  constituted  such  a  basis  of  claim  as  they  were 
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bound  to  set  up,  and  as  might  have  been  protected  by  the  judg- 
ment of  the  court,  if  found  valid,  in  the  case  of  Lake  v.  Joyce, 
In  Head  v.  Fordyce,  17  Cal.  151,  the  court,  in  speaking  of  the 
nature  of  the  adverse  claim  to  title  which  a  party  in  posses- 
sion is  entitled  to  have  determined  and  quieted  under  section 
254,  says:  ^^The  statute  giving  this  right  of  action  to  the 
party  in  possession  does  not  confine  the  remedy  to  the  case 
of  an  adverse  claimant  setting  up.  a  legal  title,  or  ev^en  an 
equitable  title,  but  the  act  intended  .to  embrace  every  descrip- 
tion of  claim  whereby  the  plaintiff  might  be  deprived  of  the 
property,  or  its  title  clouded,  or  its  value  depreciated,  or 
whereby  the  plaintiff  might  be  incommoded  or  damnified  by 
the  assertion  of  an  outstanding  title  already  held  or  to  grow 
out  of  the  adverse  pretension.  The  plaintiff  has  a  right  to  be 
quieted  in  his  title  whenever  any  claim  is  made  to  real  estate 
of  which  he  is  in  possession,  the  effect  of  which  claim  might 
be  litigation  or  a  loss  to  him  of  the  property." 

The  case  at  bar  is  clearly  within  the  provision  as  thus  con- 
strued, and  we  have  no  doubt  of  the  correctness  of  the  con- 
struction. All  the  parties  having  or  claiming  any  interest^ 
legal,  equitable,  absolute  or  conditional,  vested  or  contingent^ 
under  the  deed  of  separation  were  parties  to  the  action  of  Lake 
V.  Joyce^  and  their  claim  was  adjudged  invalid.  The  judgment 
remains  unreversed,  and  in  full  force,  and  is  a  valid  judgment 
so  long  as  it  stands,  which  cannot  be  collaterally  impeached. 
The  matters  determined  by  it,  therefore,  are  res  adjudiea;ta 
between  the  parties  to  this  suit,  and  cannot  be  re-examined  in 
this  action. 

It  follows  from  these  views  that  the  learned  judge  of  the  dis- 
trict court  erred  in  the  conclusions  of  law  drawn  from  the  facts 
found,  and  that  the  judgment  must  l>e  reversed, 

Judf^ment  reversed,  witii  directions  to  the  district  court  to 
enter  judgment  on  the  iindings  in  favor  of  the  defendants. 

Judgments  acjain'st  Infants:  Sl-c  IlaUton  v.  Lahee,  74  Am.  Dec  291, 
and  note  '21KS,  citing  the  pri.ioipul  ca^c;  Porter  v.  Robinatm^  13  Id.  ISS,  and 
extended  note  thereto  lot),  100,  citing  the  principal  case,  where  the  doctrinea 
of  the  principal  caao  are  coiisidcred.  See  aljo,  on  the  same  rabject,  Peat  ▼• 
Shaeied,  74  Id.  83,  note  80;  Loy^l  v.  Mahn^,  74  Id.  179;  ChancOer  v,  McKwmqf, 
74  Id.  686;  Kemp  v.  Cook,  79  1 1.  681;  note  to  Thtyrntou  v.  ThonUon,  72  Id. 
270;  note  to  Wright  v.  Miller,  59  Id.  447. 

Ck>NCLnSiyENESS  OV  JuDOMSNT,  HAVINO  JuBISDIOTION  of  SUBJaOT-KATrXB 

AND  OF  Pastivs  IN  Intsrkst:  See  Lee  ▼.  Kingtimry,  62  Am.  Dec  546,  and 
note  649;  Hcmvpmm  r.  Weaare^  66  Id.  116;  Orcmmeyerr.  Beemm,  70  Id.  909| 
note  to  i?qpi  y.  HetUout  76  Id.  280.    A  jadgment  loadared  under  raeh  eiF» 
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cnmsbuioesy  thoagh  erroneons,  cannot  he  coUaterally  impeached:  Toung  ▼. 
£oram,  52  Id.  463»  note  473;  Withen  v.  Pattenon,  86  hi  043. 

Thx  principal  case  vab  oitbd  in  each  of  the  following  anthoritics,  and 
to  the  point  stated:  A  person  in  possession  is  entitled,  under  the  statute,  to 
have  his  title  quieted  against  an  adverse  claim,  whether  such  claim  lie  legal 
or  equitable,  or  whether  it  entitles  the  adverse  claimant  to  present  posscuion 
or  not:  Bhear,  Dick,  34  Ohio  St.  424;  Arrington  r.  LtMm,  34  Cal.  389.  8e« 
also  Aldrkh  r.  WUUb^  55  Id.  86,  for  citation  of  principal  case. 

Judgments  AOAnvarr  Infahts — Thkir  Validitt,  aitd  how  to  CoRKBar 
OR  Avoid  Them  whbn  Thet  are  Errokeous  or  Voidablr  — This  subject  is 
well  discussed  in  the  leading  case  of  SaUton  v.  Lahee^  8  Iowa,  17,  S.  C,  74  Am. 
Dec  291,  and  in  the  somewhat  extended  note  to  Porter  ▼.  Robinson,  13  Id. 
159;  but  some  points  not  there  treated  will  here  be  noticed,  and  some  later 
oases  given. 

1.  AUalwk^  If\fwni  Thnt  aflw  CoTnk^ 

or  Decree.  — The  doctrine  of  infant's  right  to  pray  that  the  parol  demur  is  no 
longer  recognized,  uid  has  been  abolished  by  statute,  in  all  cases  of  descent  or 
devise,  both  here  and  in  Rngland;  English  v.  Savage,  5  Or.  518;  Harris  v.  Yovh 
man,  I  Hoff.  Ch.  178.  But  the  rule  of  the  English  courts  is  still  to  give  the  in- 
fant a  day,  except  in  partition  cases:  Harris  v.  Touman,  sapra.  In  England* 
independent  of  statutory  provisions,  the  rule  generally  is,  that  wherever  the  in* 
heritance  of  an  infant  is  bound  by  a  decree,  there  must  be  a  day  given  him  to 
«how  eanse  whether  a  oonTeyaBce  is  decreed  or  not:  Harris  v.  Touman,  1 
HoflU  Gh.  182.  And  in  this  country,  it  is  usual  to  give  the  infant  a  day  after 
he  comes  of  age  to  shvw  cause  why  MtM  decree  should  not  be  binding  upon 
him,  especially  in  cases  of  foreclosure,  or  where  the  effect  of  the  decree  is  to 
divest  him  of  an  estate  in  land,  or  where  a  conveyance  is  required  of  him: 
See  note  to  Wright  v.  MiUer,  59  Am.  Deo.  447;  Lochoood  v.  Stradtey,  12  Id. 
97;  Hanna  v.  SpoUn's  Heirs,  43  Id.  132;  PoweU  v.  OoU,  53  11.  153;  Milla  v. 
Denms,  3  Johns.  Ch.  367;  Waring'$  Heirs  v.  BeynoUis,  3  B.  Mon.  59;  Harris 
▼.  Yornnan,  1  Hoff.  Ch.  178;  Wright  v.  MiUer,  1  iSaiul.  Ch.  103;  Toumsend  v. 
Cox,  45  Ho.  401;  Riduirds  v.  Richards,  10  Bush,  617;  McLemore  v.  Chicago 
^ic  R.  R,  Co.,  58  Miss.  514;  Raistmi  v.  Lahee,  8  Iowa,  17;  8.  C,  74  Am.  Dec 
291;  note  to  Porter  v.  Robinson,  13  Id.  159.  The  omission  of  this  clause, 
however,  will  not  make  the  decree  void,  but  simply  erroneous  and  voidable: 
Wright  v.  MiUer,  1  Sand.  Ch.  103;  Toumsend  r.  Cox,  45  He  401;  and  a  de^ 
eree  against  an  infant  trustee,  even  where  the  trust  arises  by  implication  of 
law,  is  held  not  to  be  even  erroneons  for  want  of  allowing  him  a  day  to  an- 
swer alter  coming  of  age:  Walsh  v.  WaUh,  116  Mass.  377;  see  subdivision  T, 
ii{fra,  for  other  matters. 

2.  Vaiidity  qf  Judgment  against  InfasA  where  No  Ouardian  ad  Litem  has  Itcen 
Appointed:  See  note  to  Porter  v.  Robinson,  13  Am.  Dec  160.  A  judgment 
rendered  against  an  infants  even  in  a  suit  for  the  sale  of  his  lands,  may  lie 
erroneous  and  voidable,  if  the  court  has  neglected,  to  appoint  a  guardian  ftd 
Stem  for  him,  but  according  to  the  weight  of  authority  it  is  not  void.  Such 
appointment  can  only  be  made  after  jurisdiction  has  been  acquired,  and  then 
the  failure  to  appoint  does  not  oust  the  jurisdiction,  but  is  simply  an  error 
to  be  corrected  by  proceedings  in  error:  Walkenhorst  v.  Letois,  24  Kan.  420; 
McLemore  v.  Chicago  etc  R,  R,  Co.,  68  Miss.  514;  LarUns  v.  Bullard,  88  N.  C. 
85;  Peak  v.  Shasted,  21  lU.  137;  S.  C,  74  Am.  Dec  83;  Blake  v.  Douglass, 
27  Ind.  416;  Porter  v.  Robinson,  3  A.  K.  Marsh.  253;  S.  C,  13  Am.  Dec  153| 
SimmoM  v.  McKay,  5  Bush,  25;  Montgomery  v.  Carlton,  56  Tex.  361;  Websiet 
r.  Page,  54  Iowa,  461;  Austin  v.  Charlestown  Female  Seminary,  41  Am.  Deo. 


186  JoTCB  V.  MoAvoY.  [CaL 

197;  i^Mseff  t.  Oa§i^  68  Id.  163^  note  156;  note  to  nmdm  t.  l%ortdom,  7S 
Id.  270.  And  where  the  genertl  guidien  ie  made  a  pertj»  ie  emmnoned  and 
■erved  for  the  minor,  and  appeen  and  defends  for  him,  it  ie  not  neoeseery  to 
have  a  guardian  ocf  Mem,  for  eooh  appearanoe  giyee  the  oonrt  jnriediotioa  of 
the  penon  of  the  infant:  8mkh  r.  MeDainld,  42  OaL  484;  CoU  t.  CoU,  19 
Blatchf .  402.  Bot  it  has  heen  held  that  a  judgment  againat  an  infimt  defend* 
ant  ahoold  never  he  rendered  exoept  after  hia  appearanoe  in  the  aetion  by 
gnardian,  nnleaa  the  oonrt  ia  first  satisfied  that  the  guardian  had  been  vigi- 
lant and  faithful,  and  had  asoertained  that  there  was  no  available  defense: 
Shaker  v.  OaU$,  38  Am.  Deo.  164;  and  that  the  cause  is  not  at  issue  as  to  the 
infant  until  after  a  guardian  ad  Utem  haa  been  appointed,  and  haa  answered: 
/>a%'s  Adm'r  v.  Beid,  74  Ala.  416;  Ewinj^s  AdnCr  v.  Ferffuaon't  Adm'r,  33 
Gratt.  648.  But  a  failure  of  appointment  and  appearanoe  on  the  part  of  the 
guardian  would  render  the  judgment  erroneous  only:  Oka(f(uU  v.  Monroe^  8 
Dana,  36.  It  must  be  obecurved,  however,  that  no  valid  decree  against  an 
infant  can  be  rendered  on  the  answer  of  his  guardian  without  full  proof:  Mo- 
Ihoyr,  Al9op,  46  Miss.  366;  3iUla  v.  Demda^  3  Johns.  367;  Joknmm  ▼.  MeCabe, 
42  Miss.  265;  WaUon  v.  Coukoth  1  McLean,  120;  IngeraoU  v.  IngenoU^  42 
Miss.  166;  RafwUm  v.  XoAef,  8  Iowa,  17;  8.  C,  74  Am.  Deo.  291;  though  the 
guardian  ad  UUm  ocaJen  the  ground  of  action:  Walton  v.  Coulmm,  1  McLean, 
120;  Johnson  v.  MeCabe,  42  Miss.  265.  On  the  other  hand,  as  opposed  to  the 
ouirent  of  anthoritiee  above  cited,  it  is  held  in  Illinois  that,  under  the  statute 
of  that  state,  infant  defendanta  must  be  protected  by  guardian  ad  tiiem^ 
though  they  are  before  the  court;  and  that  if  not  ao  protected,  all  prooeed- 
ings  againat  them  will  be  tainted  with  a  fatal  irregularity:  MeDamell  v.  Cor* 
rtllf  68  Am.  Dec  687;  and  that  a  decree  of  a  court  of  general  jurisdiction, 
where  the  record  shows  that  notioe  was  served  on  an  infant  defendant  in  per- 
son, instead  of  on  hia  guardian,  as  required  by  statute,  and  no  guardian  ad 
Utem  was  appointed,  is  void:  Whitnqf  v.  PcfrUr,  21  HL  445. 

3.  li^anU  must  be  Made  Parties — Service  qf  Process,  --It  is  indispensable 
to  the  validity  of  a  judgment  against  an  infant  that  the  record  ahonld  show 
that  he  was  made  a  party  in  some  legal  and  effectual  mode:  Shatter  v.  Cfates, 
2  B.  Mon.  453;  8.  C,  38  Am.  Dec.  164;  Coleman  v.  Colemam,  3  Dana,  398; 
3.  C,  28  Am.  Deo.  86;  Pond  v.  Donegh^,  18  R  Mon.  658;  for  it  is  a  broad 
principle  both  of  law  and  equity  that  decrees  and  judgments  bind  only  par- 
ties to  the  proceedinga  and  those  claiming  under  them,  unless  otherwiM  pro- 
vided by  statute;  and  this  principle  applies  to  decrees  for  the  sale  of  infanta" 
eetatea:  Hunter  v.  ffatton,  4  Gill,  115;  &  0.,  45  Am.  Deo.  117.  If  the  minar** 
general  guardian  ii  made  a  party,  is  summoned  and  served  for  the  minor,  and 
appeara  and  def enda  for  him,  it  is  nnneceesary  to  have  a  guardian  ad  Utem^ 
for  such  appearanoe  gives  the  court  jurisdiction  of  the  person  of  the  infant: 
CoU  V.  Colt,  19  Blatchi  402;  Snath  v.  McDonald,  42  OaL  484;  but  thero  ia 
much  conflict  of  authority  upon  the  queation  as  to  whether  the  judgment  of 
a  domestic  court  of  general  jurisdiction,  reciting  an  appearanoe  by  minor  de* 
fendanti,  an  adjudication  that  they  were  minors,  the  appointment  of  a  guar- 
dian ad  Utem,  and  his  appearance  and  defense  for  them,  but  not  showing  any 
personal  service  of  dtation  upon  the  minors,  is  void,  or  simply  voidable.  The 
weight  of  authority  seems  to  hold  such  a  judgment  voidable^  not  void:  ATe- 
Amar  v.  Epperson,  64  Tex.  220;  8.  a,  88  Am.  Bep.  626;  Wheslsr  t.  Ahm^ 
kal^64  Tex.  636;  £obb  r.  Lessee  qf  Irwin,  15  Ohio^OBO,  697;  Ptestonr.  Dmm, 
26  Ala.  607;  Lessee  qf  NOson  v.  Moom,  8  McLean,  819;  ShekUm's  Losses  t. 
i^TcMHon,  3  Ohio 8t  494;  Ta^hrr.  Botdand,  26.Tex.  298;  r<^or t.  IFU(fCeUk 
IS  Id.  181;  OftM|/eer  V.  Ayiidh»;  19  OsL  829.    But  thsM  oaaaa  nlala  to  tilt 
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of  tiie  bxhaat  in  real  jMmpqrty  in  fho  ttita^  and  it  liM  ben  hM  im 
Mntof  the  United  States  that  wfawe  a  nit  It  bmiglit^  not  to 

a  daim  arliennpott  piMiperty,  bnttocaaoelapBreijpeffaonal  oontrae^ 
Am  csrenit  eoiirt  oannot  aoqnire  jnriadiotion  of  the  defendant  vnleee  he  mf- 
pear,  or  theeo  be  peraonal  aer?ioe  of  proceai  npen  bim  within  the  distriot; 
that  if  defendant  ie  en  infant^  the  deeree  egainst  him  le  void  on  ite  faoei  the 
foeocd  showing  eflfarmatiTely  the  nan-eerriee  of  the  prooeei^  althoai^  n  goar^ 
dian  ad  Btem  wae  appointed  for  him  in  hie  aheenoe;  and  that  the  neoeen^  lor 
each  eervioe  on  the  inlutt  ie  not  obviated  bj  the  state  etatote  requiring  hie 
general  goardian  ''to  appear  for  and  repreeent  hie  ward  in  all  legal  enite  and 
proTfiedmgi,  vnleee  when  another  pereon  is  appointed  for  the  pnrpoee  as 
goardian  or  next  friend  **:  Ituitramee  Ox  r.  Bemgt,  108  U.  S.  43S.  Infants 
who  are  not  pereonaUy  eerved  with  proooBi  are  not  made  partioe  to  a  proceed- 
ing by  the  mere  appointment  of  a  goardian  ocf  lUem^  whmk  thoreoord  exhibite 
no  proof  of  aooeptanoe  by  the  goardian  or  knowledge  of  the  trost  allotted  to 
him,  or  that  he  appeared  in  the  action  and  defended  it.  Neither  doee  notice 
to  a  goardian  ad  litem  of  his  i^pointment  make  thoee  in  whoee  behalf  he  is 
appointed  defendants  to  the  action  eo  aa  to  bind  them  by  a  jndgment: 
Shaefer  v.  OoUb,  2  K  Mon.  463;  &  O.,  38  Am.  Dec  164.  By  statate  in  Mis- 
■■B^ppi,  process  for  in&nts  must  not  only  be  eenred  npon  them  personally, 
bvt  npon  the  father,  mother,  or  goardian,  if  resident  in  that  state:  IngenoQ 
▼.  IwgenoU,  42  Miss.  155;  Johnmm  t.  McCabe,  42  Id.  265;  and  no  decree  will 
bind  a  minor  having  a  guardian  in  that  state,  nnless  the  goardian  be  eerrod 
with  process.  If  the  guardian  is  a  non-rendent»  he  mnst  be  cited  by  pabli* 
cation:  fFeOi  t.  Smith,  44  Id.  296;  BUJupi  t.  Brander,  56  Id.  495.  So  in  a 
petition  to  hare  an  estate  declared  insolvent^  and  for  a  nle  of  the  lands 
thereof,  it  is  not  solficient,  mider  the  statotes  of  that  state,  to  allege^  where 
there  are  minor  heirs  or  deviseee,  that  it  is  not  known  whether  they  have  a 
goardian;  and  a  decree  of  eale  rendered  therein  will  be  reyersed  on  appeal  if 
the  guardian  was  not  cited,  nnlees  it  affirmatively  appears  that  there  was 
none,  or  that  he  waa  personally  interested:  BiUupt  v.  Brander,  56  Id.  495. 
Bat  a  decree  for  the  eale  of  a  minor's  land  cannot  be  impeached  in  a  collateral 
proceeding  if  the  order  appointing  a  goardian  ad  Utem  recitee  that  sammons 
was  dnly  execated  on  the  minor,  althoogh  the  only  sanomons  shown  by  the 
record  waa  eerved,  not  on  him,  bat  on  a  person  erroneoosly  styled  his  guar- 
dian. Such  a  recital  in  the  order  renders  valid,  collaterally,  a  decree  of  par- 
tition, althoogh  the  summons  was  served  only  on  the  infant,  who  had  no 
father  or  guardian  living,  aa  afaown  by  the  record,  which  is  eilent  as  to  his 
mother:  Codts  v.  SimminiB,  67  Id.  183.  A  decree  determining  the  righte  of 
faifant  heirs  cannot  be  made  until  they  are  brought  before  the  court  by  due 
eervioe  of  process  upon  them:  Coleman  v.  Coleman,  3  Dana,  398;  S.  C,  128 
Am.  Dec  86;  and  if  erroneous  judgmente  are  entered  against  infant  defend- 
anti,  as  where  there  hae  been  no  aervioe  of  process  upon  them,  and  no  guar- 
dian to  protect  their  rights,  th^  may  be  aet  aaide  at  any  time:  Larkin$  v. 
BuUard,  88  N.  O.  35^  and  cases  there  cited;  but  are  valid  until  aet  aside  or 
reversed;  Bemetker  v.  iftOer,  44  Mo.  102.  So  judgments  against  infant  de- 
fendants oonstroetively  served  with  prooeei^  without  the  appointment  of  a 
guardian  ocf  litem,  and  without  any  defense  for  them,  are  not  void,  and  there- 
fore are  valid  untQ  set  aside  or  reversed;  Simmom  v.  MeKaif,  5  Bush,  25,  and 
easee  there  cited.  Where  the  defendant  in  a  suit  is  a  minor  at  the  time  of 
the  eervioe  of  the  summons,  but  the  reootd  shows  that  she  appeare  by  counsel, 
end  she  beoomee  of  full  age  before  judgment  is  takeny  the  Jndgment  is  not 
void  because  of  her  miaority  at  the  time  of  servioei  Bemeeker  v.  MUler,  44 
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'Mo.  102.  Bat  a  judgment  is  voidable  when  rendered  against  a  resident 
minor  defendant  who  has  no  general  guardian,  and  who  has  not  been  served 
personally  with  process,  even  though  he  is  represented  by  a  guardian  ad  lUem, 
The  aoceptanoe  of  service  by  a  minor  defendant  is  not  equivalent  to  the  per 
^aonal  service  required  by  the  statute  to  be  made  by  the  offioer,  and  a  judg 
ment  against  the  minor  will  be  reversed  on  appeal  or  error,  when  this  penona) 
service  has  not  been  obtained:   Whoder  v.  Ahrtnbeakf  64  Tex.  535. 

4.  Decree  pro  Confeaao — Judgment  (y  DtfamU — Appearanee  by  AUonney. — 
The  general  rule  is,  that  no  decree  can  be  taken  against  an  ixifant  on  his  own 
admissions,  or  those  of  his  guardian  ad  Utem:  IngereoU  v.  Ingereoll,  42  Miss. 
155;  Jokfuon  v.  McCabe,  42 Id.  255;  Wrighir.  Miller,  I  Sand.  Ch.  103;  Wal^ 
ton  V.  Couleon,  1  McLean,  120;  but  by  statute  a  guardian  ad  litem  may  have 
full  power  to  bind  an  infant  defendant  by  admissions,  even  to  the  conf essicn 
of  judgment:  EngUth  v.  Savage,  5  Or.  518.  In  Alabama^  a  decree  pro  eonfeuo 
against  an  infant  is  held  to  be  unauthorized  and  void:  DaUy'B  Adm*r  v.  Jiad, 
74  Ala.  415.  A  bill  cannot  be  taken  as  confessed  against  infant  defendants  or 
their  guardians  upon  failure  to  answer  when  copies  only  of  the  notes  which 
are  the  subject-matter  of  suit  are  filed:  ffatma  v.  8pott8*e  Hevn,  5  B.  Mon. 
362;  S.  C,  43  Am.  Dec.  132.  No  valid  decree  can  be  rendered  against  an 
infant  by  default:  BaJlUMi  v.  Lahet,  8  Iowa,  17;  S.  C,  74  Am.  Dec.  291;  note 
to  PorUr  V.  BMmou,  13  Id.  160;  Blaht  v.  DougUue,  27  Ind.  416;  Chaffant  v. 
Monroe,  3  Dana,  36;  MUU  v.  Denma,  3  Johns.  Ch.  367.  It  is  held  in  Skiver 
V.  Gates,  2  B.  Mon.  453,  8.  C,  38  Am.  Dec  164,  that  a  judgment  by  default 
against  an  infant  is  void  when  there  is  nothing  in  the  record  showing  an  ac- 
ceptance by  a  guardian  ad  litem  of  his  trust,  or  notice  to  him  thereof;  but 
other  cases  hold  that  a  judgment  by  default  against  an  infant  is  erroneous, 
but  not  void:  Blaie  v.  Dougkus,  27  Ind.  416;  Cholfant  v.  Monroe,  3  Dana,  35; 
note  to  Porter  v.  Robhuon,  13  Am.  Dec  160.  It  is  error  in  fact  for  an  infant 
to  appear  in  person  or  by  attorney;  but  a  judgment  or  decree  rendered 
against  a  minor  on  such  an  appearance  is  not  void,  but  merely  voidable: 
Peak  V.  Shotted,  74  Am.  Dec  83.  A  judgment  against  an  infant  appearing 
by  attorney  is  valid  until  reversed  upon  a  writ  of  error:  MarahaU  v.  Fisher, 
1  Jones,  III;  Peak  v.  Shasted,  74  Am.  Dec.  83.  A  judgment,  then,  it  seems, 
against  a:i  infant,  where  no  guardian  ad  litem  has  been  appointed,  and  where 
he  hua  appeared  by  attorney,  or  has  confessed  judgment,  or  allowed  judg- 
ment lo  go  by  default,  is  voidable  only,  and  not  void:  See  note  to  Porter  v. 
noVntAon,  13  Am.  Dec  160. 

5.  Judgment  against  Infant  is  not  Void  ^-Binding  Fores  qf  Judgment  against 
Infant.  — A  judgment,  then,  against  an  infant  is  not  void,  it  is  only  voidable; 
and  courts  will  sustain  the  acts  of  an  infant  and  bind  him,  unless  the  acts 
are  clearly  prejudicial  to  the  infant:  Kemp  v.  Cook,  79  Am.  Dec  681;  note  to 
Porter  v.  Bobinson,  13  Id.  159,  and  enam  there  cited;  Austin  v.  Charlestoum 
FemaJle  Seminary,  41  Id.  497;  PoweU  T.  Oott,  53  Id.  153;  Peak  v.  Shasted,  74 
111.  83;  McAnearr.  Epperson,  64  Tex.  220;  8.  a,  38  Am.  Rep.  625;  Walken- 
horH  V.  Lewis,  24  Kan.  420;  Bmerie  v.  Aharado,  64  OaL  531:  Bemecker  v. 
Miller,  44  Mo.  102;  Mo$itgomerg  v.  CarWm^  56  Tex.  361;  England  v.  Oarner, 
90  N.  C.  1 97.  The  plea  of  infancy  is  a  personal  privilege  that  may  be  waivedr 
Bktke  V.  Douglass,  27  Ind.  416;  but  whether  such  plea  is  interposed  or  not^ 
a  judgment  or  decree  against  an  in£ukt  properly  before  the  court  is  as  obliga- 
tory upon  him  as  though  he  were  an  adults  except  in  cases  where  he  is 
allowed  time  after  coming  of  age  to  show  cause  against  the  judgment  or 
decree:  Baistmi  v.  Lakes,  8  Iowa,  17;  S.  C,  74  Am.  Deo.  291;  Walsh  v.  K  a/«A, 
116  Mass.  377;  Bngiisk  v.  Saieage,  5  Or.  518;  W^  v.  Spraggins,  3  Gratk  3^1 
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W€ainQ*9  Hein  ▼.  RtywMB^  3  K  Mon.  59;  Culler  ▼.  Waynty  64  Q%.  78;  Toung 
▼.  Lorain f  52  Am.  Dec.  463;  note  to  /'ovier  ▼.  Bobnumn,  13  Id.  159.  Thus  an 
infaot  defendant  is  concluded  by  the  decree  enforcing  a  Tendor's  lien  on  hit 
Und,  although  he  had  a  title,  which  his  guardian  ad  Stem  failed  to  assert: 
Coeka  v.  Simmoiu,  57  Miss.  183.  A  minor  is  boond  by  a  judgment  for  costs 
rendered  against  him  in  an  action  brought  by  him,  by  his  next  friend;  and 
his  property  can  be  levied  upon  to  satisfy  such  judgment:  A  Ibee  v.  Winterhk, 
55  lo^a,  184.  And  it  seems  to  be  understood  that  if,  instead  of  foreclosing 
a  mortgage  against  the  infant  heir  of  the  mortgagor,  and  thereby  giving  him 
a  day  after  he  comes  of  age,  it  be  decreed  that  the  lands  be  sold  to  pay  the 
mortgage  debt,  the  decree  will  bind  the  in6mt:  MUb  v.  Denma,  3  Johns.  Ch. 
967.     See  subdivision  7,  tri/ro,  for  other  matters. 

6.  Haw  fn/arU  may  Proceed  when  Aggrieved  fiy  Decree,  — All  judicial  acts 
done  against  infants  are,  as  a  general  rule,  voidable  only:  Porter  v.  BoUnson, 
3  A.  K.  Marsh.  253;  S.  C,  13  Am.  Dec.  153;  but  where  he  seeks  to  avoid 
a  judgment  against  himself,  he  must  do  so  by  some  direct  judicial  proceed- 
ing brought  for  that  purpose:  Beeler  v.  ButUU,  3  A.  K.  Marsh.  280;  S.  C, 
13  Am.  Dec.  161;  Martin  v.  Weyman,  26  Tex.  468;  AUrtvan  v.  Taylor,  101  IlL 
185;  such  as  original  bill,  appeal,  bill  of  review,  writ  of  error,  eta  Thus 
may  an  erroneous  judgment  be  reversed  where  there  was  no  day  given  the 
infant,  after  arriving  at  age,  to  show  cause,  etc.:  Ilanna  v.  SpoUs*9  Iletra, 
43  Am.  Dec.  132;  BenneU  v.  Hamill,  2  Schoales  k  L.  576;  Httrria  v.  Touman, 
1  Hoffl  Ch.  178;  McLemore  v.  Chicago  etc  B,  B,  Co.,  58  Miss.  514;  or  where 
tiie  infant  was  not  provided  with  a  guardian  ad  litem  to  protect  his  interests: 
Larhina  v.  BuUard,  88  N.  C.  35;  Simnuma  v.  McKay,  5  Bush,  25;  Tayhr  v. 
Rowland,  26  Tex.  293;  Aiudn  v.  Charlestown  etc.  Seminary,  41  Am.  Dec.  497; 
PeaJt  V.  Shasted,  74  Id.  83;  or  where  the  infant  was  not  made  a  party:  Ponrl 
▼.  Donegky,  18  B.  Mon.  558;  Taylor  v.  Bowland,  26  Tex.  293;  or  \\  tiure 
the  minor  was  not  reaUy  cited  personally,  though  the  judgment  of  a  compe- 
tent court  of  general  jurisdiction  recites  an  ^pearance  by  the  minor  defeud- 
ant,  an  adjudication  that  he  is  a  minor,  the  appointment  of  a  guardian  ad 
litem ,  and  his  appearance  and  defense  for  the  infant:  McA  near  v.  Epperton, 
^  Id.  220;  S.  C,  38  Am.  Rep.  625;  Taylor  v.  Wlutfield,  33  Tex.  181;  La^aee 
^  Nelion  V.  Moon,  3  McLean,  319;  Larhina  v.  BuUard,  88  N.  0.  35;  8im^ 
mona  v.  McKay,  5  Bush,  25;  Preston  v.  Dunn,  25  Ala.  507;  BM  v.  Leasee  o/ 
Irwin,  15  Ohio,  689;  Sheldon  ▼.  Newton,  3  Ohio  St  494;  Iiiavrance  Co.  v. 
Banga,  103  U.  S.  435;  or  where  a  decree  by  default:  Taylor  y.  WhUfieH,  33 
Tex.  181;  or  jrro  €Oft\feaao:  Daily'a  Ad-rrCr  v.  Beid,  74  Ala.  415;  Ingeraoll  v. 
ingeraoU,  A3,  Miss.  155;  or  on  appearance  by  an  attorney:  Marshall  v.  Fis/ter, 
1  Jones,  111;  Townaend  v.  Cox,  45  Mo.  401;  Peak  v.  Shaated,  74  Am.  Dec.  83, 
has  been  rendered  against  the  infant;  or  where  a  motion  for  a  continuance 
has  been  improperly  overruled:  Smith  v.  Ferguaon,  3  Met.  (Ky. )  424;  or  where 
there  has  been  error  in  other  respects,  or  fraud  or  collusion  in  the  judgment 
rendered  against  the  defendant:  Taylor  v.  WhUfield,  33  Tex.  181;  Seward  v. 
Clark,  67  Ind.  289;  McLemore  v.  Chicago  etc  B.  B.  Co.,  58  Miss.  614;  Kuchen- 
heiaer,  41  HL  172;  Bichmond  v.  Tayleur,  1  P.  Wms.  733;  Loyd  v.  Malone,  74 
Am.  Dec.  179;  Balaton  v.  Lahee,  74  Id.  291.  But  a  court  having  acquired 
jurisdiction  is  authorized  to  adjudge;  and  its  judgment,  however  erroneous, 
is,  until  reversed,  binding  upon  aU  parties  and  privies  to  it,  and  cannot  be 
attacked  in  any  oollateral  proceedings.  And  this  principle  applies  with  full 
force  to  ernmeona  judgments  against  infants:  Young  v.  Lorain,  52  Am.  Deo. 
463;  Hwiierr.  ffatton,45Id.  117;  McAnearv,  Bpperaon,  54 Tex.  220;  8.  O., 
38  Am.  Rep.  026;  AUman  r.  Taylor,  101  HI.  185;  Montgomery  v.  CarUon,  M 
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Tex.  861;  BemBtker  ▼.  ilZRer,  44  VLck  102;  England  t.  Chmert  90  N.  C.  197; 
PreHon  T.  iDwm.  26  AUl  607.  An  infant  defendant  can  dispute  an  abeolnte 
deeree  against  himself  only  npon  socfa  groimda  as  an  adnlt  may  diapate  it^  as 
frand,  ooUosion,  or  error,  eto.t  See  principal  case;  Saltiom  t.  Laket,  74  Am. 
Dec  291;  Xoytf  t.  Maimer  74  Id.  179;  SngUah  t.  Sawxge,  6  Or.  618;  MeLemon 
▼.  Cfhkago  etc  B.  B,  Co.,  68  Miss.  614;  KuehetMter  ▼.  Btdoarit  41  HL  172. 
Bat  an  in&nt  defendant  who  wishes  to  impeach  a  deeree  against  himself  en 
the  gronnd  of  fraud,  collnsian,  or  error,  may  proceed  by  onginal  Inll  withoat 
waiting  to  attain  his  majority.  Itistraetiii^hemayprooeedalsoby  hillof 
reriew,  bat  he  is  entitled  to  an  original  bill:  Xoytf  t.  Makmej  74  Am.  Dec  179; 
Rahion  ▼.  XoAee,  74  Id.  291;  McLmare  t.  Cfhkago  ete.  i?.  R,  Co.,  68  Miss.  614; 
Kuchenbeiser  ▼.  Bedbtri,  41 IIL  172.  In  Kentaeky,  an  infant  may  appeal  from 
a  judgment  of  the  circoit  ooart  to  the  court  of  appeals  at  anytime  during  his 
minority,  although  two  years  have  elapsed  since  the  judgment:  Jfotf  ▼.  HaU, 
79  Ky.  40.  For  other  matters  of  practice  coDceming  attacks  upon  judgments 
against  infants,  see  Balston  ▼.  Lakoe,  74  Am.  Dec  291;  note  to  Porter  ▼.  Rob- 
ineon,  13  Id.  160.  A  new  trial  will  not  be  granted  upon  a  motion  therefor, 
and  to  set  aside  the  judgment^  accompanied  by  an  affidavit  that  defendant 
was  under  the  sge  of  twenty-one  at  the  time  he  appeared  and  entered  on  his 
defense,  because  the  fact  that  the  judgment  was  against  an  infant  defendant 
must  be  shown.  The  motion  to  set  aside  the  judgment  and  grant  a  new  trial 
in  such  a  case  would  be  properly  overruled,  for  the  statement  that  he  was 
under  twenty-one  when  his  appearance  was  entered  would  not  show  but  that 
he  might  have  litigated  the  case  for  a  long  time  after  he  became  of  full  age, 
and  before  the  judgment  was  rendered  against  him:  Stitpp  ▼.  Holmte^  48  Mo. 
89.  And  under  the  statute  of  Iowa  a  new  trial  cannot  be  obtained  by  a 
minor  on  the  ground  that  he  did  not  appear  on  the  trial  by  guardian  where 
it  is  shown  that  after  his  appearance  by  attorney  such  attorney  was  appointed 
his  guardian  ad  Utem,  and  continued  to  act  for  him  through  the  trial,  and  no 
prejudice  to  the  minor  is  showni  The  errors  which  may  be  considered  in 
such  a  proceeding  for  a  new  trial,  and  which  will  authorize  the  vacation  of 
the  judgment,  are  such  as  would  be  ground  for  its  reversal  on  appeal:  FTeft- 
§ber  V.  Page,  64  Iowa,  461.  Where  an  infant  has  been  allowed  time  to  show 
cause  against  a  decree  after  his  arrival  at  the  sge  of  majority,  he  must  show 
cause  within  the  time  usually  allowed  by  the  court,  or  as  prescribed  by 
statute,  or  he  will  be  bound  by  the  judgment  against  him:  Ralston  v.  Lahee, 
74  Am.  Dec  291;  MeLemore  v.  Chicago  etc  R.  R,  Co.,  68  Miss.  614;  PoweU 
V.  Oott,  63  Am.  Dec  163;  MeAnear  v.  JBppereon,  64  Tex.  220;  8.  C,  38  Am. 
Rep.  626;  Kucftenbeieer  v.  Bedoeri,  41  IIL  172;  Seward  v.  Clark,  67  Ind.  289. 
Several  of  these  cases  give  the  time  of  the  statutory  saving.  In  Kentucky, 
an  infant  has  the  right  to  i^peal  within  one  year  after  his  majority,  and  he 
may  exercise  the  right  at  any  time  after  the  rendition  of  the  judgment  until 
the  time  mentioned:  Moes  v.  HaU,  79  Ky.  40.  As  to  new  defenses,  and  other 
matters  after  majority,  see  Raieiom  v.  Lahee,  74  Am.  Dec  291.  An  infant 
having  confessed  judgment  by  attorney,  and  permitted  it  to  stand  until 
six  years  after  coming  of  age^  the  court  held,  upon  the  ground  that  relief 
will  not  be  granted  where  a  party  has  been  guilty  of  laches  cr  unreason- 
able delay,  that  his  spplication  to  vacate  it  came  too  late:  JTemp  v.  Cook^ 
18  Md.  130;  8.  a,  79  Am.  Doc  681.  In  this  case,  according  to  his  own 
showing,  the  i^^llee  reached  his  majority  in  1846^  and  althoogh  aware  d 
the  existence  of  the  judgment^  and  the  mode  in  which  it  was  rendered,  made 
no  objection  to  it^  and  took  no  step  to  avoid  it  until  1861.  Such  delay 
amowsted  to  labhea  which  woold  deprive  the  appellee  of  the  reiiof  songhti 
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Bbk  racli  ft  oiM  must  Im  diitiiigiiialMd  Iraiii  ft  oMft  wliOTt  ft  toioat  dm  BgnMl 
ft  Mpetvedflof  JndgoMBt  daring  his  bdaney  witlMNit  knowiag  ttiftk  it  vm  a 
Jadgmflnii  ftnd  under  lepreamtfttioni  to  him  ttiftt  it  vm  ft  mm%  msttar  ol 
fonn  impofting  no  iTMjgfttii>n,  and  whoM  ha  n&wwt  a^paftied  btlon  tfao  oowt 
mdflring  the  jiidgniant»  and  vat  not  aware  of  tho  faet  ttiai  moh  a  judgment 
codatod  until  ft  writ  of  min  /aeku  waa  aervad  npon  him;  eepaeially  whore, 
during  all  thia  time,  extending  throogh  a  period  of  tflnyear%  no  atepa  were 
takan  by  the  ^peUant  to  enforce  the  Jndgment»  and  where  the  record  ehowe 
tha*  from  the  time  the  eeirv  /aeku  waa  aervad  npon  the  appellee^  he  ntteriy 
denied  hie  liabili^  on  ftoooont  of  the  Judgment  of  mpenedms,  and  immedi- 
ately took  atepa  to  aToid  the  eame:  Tkmanr.  ffanmumd,  41  Md.  648.    In 
PeoDiylTaniai  where  a  petition  to  open  ft  Judgment  on  tho  ground  tiutt  the 
deiendacnt  waa  a  minor  at  the  time  the  Judgment  waa  obtained  was  refneed, 
aa  appeal  doee  not  lie^  and  on  eathrwi  the  court  will  look  at  the  record 
only.    If  that  ahowa  no  error,  the  Judgment  will  be  affirmed  on  the  etrthroHt 
and  the  eppeal  quaahed:  Puiwpt  ▼.  Alkghm^  VaOe^  S.  J2.  Co.,  3  Atlantic 
Rep.  438w    Though  the  intereet  of  a  guardian  ii  adveree  to  that  of  the  in- 
fant in  partition  proooedingii,  the  decree  therein  will  not  on  that  account  be 
diatoxbed  unleea  fraud  or  ooUneion  be  eetahUahed;  and  where  the  decree  in 
aoch  ft  caae  is  imp&ched  for  error  in  law  by  a  proceeding  in  the  natore  of  a 
bill  of  review,  it  ii  not  competent  to  introduce  other  evidence  to  correct  the 
aAatement  of.  facts  opon  which  the  decree  waa  made:  heg  ▼.  MeKinmmt  84 
N.  C.  651.    ^y  an  affirmance  of  their  appeal,  infanta  are  concluded  only  as  to 
the  matters  appearing  in  the  transcript  of  the  record,  and  can  alterwarda 
maintain  a  bill  of  review  under  the  statute  of  Mississippi  in  order  to  obtain 
justice  which  he  failed  to  secure  at  the  hearing,  because  the  caae  waa  not 
preeented  as  on  the  rehearing:  Vauffhn  ▼.  ffudmrn,  59  Min.  421.    Judgment 
on  a  bond  aad  warrant  of  attorney  of  an  infant,  obtained  from  him  for  artidee 
furnished  to  him  in  defiance  of  the  exprees  request  of  his  guardian,  who  waa 
able  and  willing  to  provide  him  with  all  neceesaries,  will  be  set  aside  in 
equity:  LWtnmrux  v.  Crosby,  22  Am.  Dec.  655.    The  remedy  for  infant  par- 
ties, whose  real  property  has  been  sold  under  a  jadgment  without  jurisdiction^ 
is  not  an  action  to  set  aside  the  judgment  and  proceedings  undw  it,  but  by 
ejectment  against  the  purchaeers:   Wadermm  v.  NoMmcumf  62  How.  Pr.  869| 
8.  C,  10  Abb.  N.  C.  149.     And  a  decree  of  foredosore  and  sale  on  default  of 
guardian  ail  iilem  of  infant  feme  covert,  who  executed  the  mortgage  to  secure 
ft  debt  of  her  husband,  and  whose  only  right  of  appeal  expired  before  ner 
majority,  may  be  attacked  by  her  as  void  in  ejectment  to  recover  the  mort- 
gaged premises:  Chcmdkr  v.  McKhmey,  74  Am.  Dec.  688. 

Judgmeni  agaUui  I^fcaU^  MjffHi  <{/*  wgtm  Purdater. — An  abaclute  decree 
against  an  infant,  pn^teriy  before  a  court  having  jurisdiction,  is  so  binding 
upon  him  that  he  can  in  no  way  impeach  it  so  as  to  prejudice  the  interests  of 
a  bona  JuU  purchaser  without  notice:  See  the  prindpai  case;  Porter  v.  Sobiih 
eon,  13  Am.  Dec.  153,  and  note  160;  BemuU  v.  ffamitt,  2  Sdicalea  k  L.  566} 
Gmt/eerv.  Pmgmiroi,  19CU.  e29|  SheUUmy,  Newiom,  3  Ohio  81  494;  Galptn 
▼.  Page,  18  WalL  860;  Bnghnd  v.  Oarmer,  90  K.  C.  197;  AUnum  v.  Ta^, 
101  HL  186;  even  though  error  haa  intervened  in  the  proceedings:  Migkmd 
▼.  Oamer,  90  N.  0.  197;  AOmam  v.  Taphr,  101  IlL  185;  or  tho  judgment  or 
decree  waa  obtained  by  the  guardian  or  other  repreeentative  of  the  infant  for 
the  puipoee  of  defrauding  him  of  his  estate:  Cfwinn  v.  WUBams,  30  Ind.  874 
It  ii  the  policy  of  the  law  to  fnaintain  judicial  salea:  AUmam  v.  Tagkr,  101 
IlL  185;  and  the  title  to  property  acquired  at  a  sale  under  an  erronooua  d» 
against  an  infiuit^  by  a  stranger  to  the  record,  w31  be  upheld  althou|^ 
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the  decree  itself  may  afterwards  be  reversed  for  mamfert  error:  Bngland  t. 
Oamer,  00  N.  0.  197;  AUman  ▼.  Tayhr,  101  HI.  185.  And  a  court  cannot 
properly  adjadge  void  a  decree  and  sale  thereunder  unless  all  the  parties  to 
the  decree  and  the  purchaser  at  the  sale  are  made  parties  and  brongfat  into 
cdort:  Halston  ▼.  Laltee,  74  Am.  Dec.  291;  McLemore  v.  Chicago  etc  R.  /?.  Co., 
68  Miss.  514.  Even  an  action  to  set  aside  a  sale  of  an  infant's  real  property, 
where  it  has  been  sold  under  a  judgment  without  jurisdiction,  cannot  be 
maintained,  as  against  purchasers  without  notice,  solely  on  the  ground  of 
fraud  in  fact  outside  of  the  record,  by  the  suppression  of  evidence,  etc  Such 
relief  should  not  be  granted  except  on  clear  and  conclusive  evidence;  and  the 
party  to  the  proceedings  who  is  alleged  to  have  profited  by  the  fraud  is  a 
accessary  party:  Wiedermm  v.  ^^aumann,  62  How.  Pr.  369;  S.  C,  10  Abb. 
N.  O.  149.  The  code  of  Mississippi  of  1857,  art.  97,  p.  555,  provides  a  sub- 
stitute for  the  mle  in  chancery  courts,  viz.,  to  insert  in  decrees  affecting  the 
inheritance  of  infant  defendants  a  saving,  in  the  following  words:  "And  this 
decree  is  to  be  binding  on  the  defendants,  unless,  on  being  served  with  sub- 
poena, they  shall,  within  six  months  after  they  shall  attain  the  age  of  twenty- 
one,  show  unto  this  court  good  cause  to  the  contrary."  By  the  practice 
under  this  rule,  if  the  infant  defendant  is  dissatisfied  with  the  defense  which 
has  been  made  for  him,  and  wishes  to  make  a  new  defense,  he  must,  in  gen- 
eral, wait  until  he  has  attained  the  age  of  twenty-one  years;  but  upon  special 
circumstances  shown,  he  may  obtain  leave  to  make  a  new  defense  during  his 
infancy,  and  in  such  case,  in  order  to  bind  him  by  the  decree  to  be  made,  he 
will  be  treated  as  a  complainant,  and  be  bound  accordingly,  with  no  right  to 
show  cause  against  the  second  decree.  A  decree  for  the  sale  or  conveyance 
of  the  real  estate  of  an  infant  to  which  the  saving  clause  in  that  article  ap- 
plies may  be  assailed  by  the  infant,  upon  cause  shown,  at  any  time  Within 
three  years  after  he  attains  the  age  of  twenty-one,  unless  he  be  summoned 
or  served  with  a  copy  of  the  decree  within  six  months  after  he  attains  the 
age  of  twenty-one,  by  the  party  intercHted  in  cnnoluding  him,  in  which  case 
he  is  then  compelled  to  show  can.'^u  .'ig:iinst  tlio  tlecreo  or  thereafter  be  bound 
by  it.  Although  the  decree  \\  \inii\  in  form,  and  may  Iks  executed  by  a  sale 
or  conveyance,  yet  the  riglits  of  the  coiiphiinant  and  the  purchaser  of  the 
real  estate,  or  any  claimant  or  holder  under  the  1  itter,  are  subject  to  the  con- 
tingent character  of  the  decree,  which  i.^  linMe  to  have  good  cause  shown 
against  it  by  the  infant  within  the  time  aUo\v(Nl  by  the  statute.  And  no 
absolute  title  under  such  decree  can  be  acquired  until  the  decree  has  become 
binding  on  the  infant  by  his  failure  to  avail  himself  of  the  statutory  saving 
in  his  favor.  And  in  those  oases  where  an  infant  has  the  right  to  show  cause 
against  a  decree  for  the  sale  or  conveyance  of  his  real  estate  under  that 
article,  if  he  proceeds  to  impeach  the  decree,  he  must  not  only  make  thtt 
complainants  therein  parties  defendant  to  his  proceeding,  but  he  must  also 
make  him  who  holds  the  real  estate  under  the  decree  a  party.  And  if  the 
infant  shonld,  by  a  proceeding  to  which  sach  holder  is  not  a  party,  obtain  a 
decree  A.nTiiillmg  and  vacating  the  decree  for  the  sale  or  conveyance  of  his 
real  estate,  the  second  decree  would  be,  as  to  the  holder  of  the  property,  re» 
inter  aGo8  aetcL  The  purchaser  under  a  decree  for  the  sale  of  an  infant's  real 
estate,  in  a  case  where  that  article  makes  a  saving  in  favor  of  the  infant,  is 
not  a  purchaser  pendente  Ute,  and  as  such  bound  by  any  decree  in  a  subse- 
quent oontroversy  as  to  the  same  property  between  the  original  parties.  The 
■ait  is  no  longer  pending  after  the  rendition  of  the  decree  for  sale  or  convey- 
ance. Snch  decree,  when  rendered,  is  final  in  effect  as  well  as  in  fonOf 
tbongh  subject  to  the  right  of  the  infant  after  he  attains  the  age  of  twen^* 
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to  impiMbflli  it  bj  a  prooeeding  for  that  poxpoae  witlun  the  liniititifln  ol 
tlia  statatory  aaving:  McLemort  t.  Chieago  de.  B.  R.  Co.,  08  Mln.  614.  Li 
•ounecticm  with  this  case,  read  SaJMon  ▼.  LdkBBf  74  Am.  Deo.  291.  An  infa&t 
defendant  ii  ooncladed  by  the  decree  enforcing  a  Tondor'e  lien  on  hie  land, 
ehhongh  he  had  a  title  which  hie  goardim  td  Utem  fuled  to  iMort:  Oodb  t» 
671iiM.183w 


Babboelhbt  V.  Hathaway. 

[n  oaxjvobbxa,  aeBwi 

%tMiruTOKT  PmoD  OF  Two  Ykab8»  DUBuro  WmoH  JuDomHT  BntAxm 
.    Lbh  oh  Bkal  Estatr,  Oommxnoib  to  Ruk  from  the  doeketing  of  the 

Judgment*  onlees  ezeeation  thereof  is  stayed  by  an  order  of  the  oonrt 

pending  a  motion  for  a  new  trial,  or  by  an  appeal  with  a  stay  bond. 
Ttna  DX7BIKO  Which  Exioution  ot  Jusoioiit  is  Statsd  bt  Obdib  of 

Ck>UBT,  OB  BT  Affxal  WITH  Stat  Bonb*  hust  bb  Ezoludxd  from  the 

eompntation  of  the  statatory  time  dnzing  which  the  judgment  remains  a 

lien. 
AvT  PxBioD  OF  Tna  Which  mat  TBANSFna  Bxrwxzif  DoGKBTiiro  of 

Jttdgmxst  Aim  Stat  of  Pbocxkdinos  is  to  bx  Inoludbd  in  compnting 

the  statatory  time  dnzing  which  the  judgment  remains  a  Uen. 
Scat  of  Pbockkdikos  Mxbelt  Susfxkds  RumnirG  of  Statutobt  Tna 

daring  which  the  judgment  remains  a  lien,  whether  such  stay  be  by  an 

order  of  the  court  pending  a  motion  for  a  new  trial,  or  by  an  appeal  with 

a  stay  bond. 
Affbai.  with  Stat  Bond  Mxbxlt  Susfbhds  RvKKmo  of  Statotobt  Timb 

during  which  the  judgment  remains  a  lien  until  the  filing  of  the  rtmiUl^ 

ttar  from  the  supreme  court. 
Uhtvbbsal  Bulb  of  CoKBomuonoir  is  that  Gbnbbal  Lah ouaob  of  Coubt 

as  to  be  understood  as  limited  by  the  conditions  to  which  it  is  addressed. 

Action  to  recover  money  paid  out  under  the  following  cir- 
cumstances: Lewis  Brady  owned  a  tract  of  land  in  Alameda 
County,  and  on  November  27,  1861,  a  judgment  was  docketed 
against  him  in  favor  of  Hathaway  for  $10,087.62,  and  costs. 
Brady  moved  for  a  new  trial,  which  was  denied  November  17, 
1862.  He  then  appealed  to  the  supreme  court,  and  on  Decem- 
ber 3,  1862,  filed  an  appeal  bond  staying  an  execution.  The 
judgment  was  affirmed  by  the  supreme  court,  and  a  remittitur 
was  filed  in  the  court  below  on  November  4,  1863.  On  July 
12,  1864,  Brady  sold  the  land  to  Barroilhet.  On  September 
29,  1865,  Hathaway  had  an  execution  issued,  the  sheri£f  ad- 
vertised, and  on  Nove^aber  27, 1865,  sold  all  the  interest  which 
Brady  had  in  the  land  when  the  judgment  was  docketed. 
Over  eleven  months  had  expired  from  the  time  the  judgment 
was  docketed  until  the  execution  was  stayed  on  appeal,  and 
more  than  one  year  and  ten  months  elapsed  from  the  time  the 
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remittitur  was  filed  in  the  court  below  before  the  execution  was 
issued.  Hathaway  was  the  purchaser  at  the  sheriff's  sale. 
Barroilhet  claimed  that  the  lien  of  the  judgment  had  expired, 
while  Hathaway  claimed  that  the  two  years'  lien  of  the  judg- 
ment did  not  commence  to  run  when  it  was  docketed,  but 
when  the  remittitur  was  filed  in  the  court  below.  There  had 
been  an  injunction  restraining  the  sale  under  the  execution, 
which  had  delayed  the  sale  several  weeks,  but  it  was  dissolved 
November  25,  1866.  On  the  day  following  the  sheriff's  sale, 
Barroilhet  and  Hathaway  entered  into  a  contract,  under  seal, 
by  the  terms  of  which  Hathaway,  in  consideration  of  $1 1 ,878.65, 
then  paid  him  by  Barroilhet,  sold  to  Barroilhet  all  the  right  he 
had  under  the  sheriff's  certificate  of  purchase.  The  contract 
also  provided  that  if  the  lien  of  the  judgment  had  expired 
before  the  levy  under  the  execution,  Hathaway,  on  demand, 
would  repay  the  money.  This  action  was  brought  to  recover 
back  the  money.  Defendant  recovered  judgment  in  the  court 
below,  and  plaintiff  appealed. 

Edward  J,  Pringle,  for  the  appellant. 
Crane  and  Boydy  for  the  respondent. 

By  Court,  Sanderson,  J.  The  two  years  mentioned  in  the 
204th  section  of  the  practice  act,  which  relates  to  judgment 
liens,  commence  to  run  from  the  docketing  of  the  judgment, 
unless  execution  is  stayed  by  an  order  of  the  court  pending  a 
motion  for  a  new  trial,  or  by  an  appeal  with  a  stay  bond.  The 
time  during  which  execution  is  thus  stayed  constitutes  no 
part  of  the  two  years,  but  is  to  be  omitted  from  the  computa- 
tion. Any  period  of  time,  however,  which  may  transpire 
between  the  docketing  of  the  judgment  and  the  stay  of  pro- 
ceedings is  to  be  included  in  the  computation.  A  stay  of 
proceedings,  either  by  an  order  of  the  court  pending  a  motion 
for  a  new  trial,  or  by  an  appeal  with  a  stay  bond,  merely  sus- 
pends the  running  of  the  statutory  time.  But  it  does  not 
postpone  the  commencement  of  the  statutory  limitation  until 
after  the  stay  has  ceased,  as  contended  by  counsel  for  respond- 
ent. 

There  is  nothing  in  the  case  of  Dewey  v.  Latson^  6  Cal.  130, 
or  of  Englund  v.  LeioiSj  25  Id.  837,  opposed  to  this  conclusion. 
On  the  contrary,  the  only  point  decided  in  Dewey  v.  Latson^ 
9upray  was,  that  an  appeal  with  a  stay  bond  suspended  the 
running  of  the  statute  for  the  time  being,  and  until  the  return 
of  the  case  from  the  appellate  court.    The  question  presented 
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by  the  record  in  this  case  was  not  made  in  that,  nor  considered 
by  the  court.  In  Englund  v.  LewiSj  supra,  nothing  new  was 
decided,  so  far  as  the  present  point  is  concerned.  The  rule  in 
Dewey  v.  Latson,  supra,  was  followed  upon  the  ground  of  stare 
decisis  J  without  any  discussion  upon  its  merits.  We  do  not 
consider  that  there  is  anything  in  the  opinion  of  the  court  in 
either  case  which  gives  countenance  to  the  construction  put 
upon  them  by  counsel  for  the  respondent.  The  facts  and 
reasoning  are  opposed  throughout  to  such  a  conclusion.  It  is 
possible  that  the  language  employed  might  have  been  more 
exact,  but  whether  so  or  not,  it  is  a  universal  rule  of  construc- 
tion in  such  cases  that  the  general  language  of  the  court  is  to 
be  understood  as  limited  by  the  conditions  to  which  it  is 
addressed. 

Upon  the  facts  as  found  by  the  court  below,  the  plaintiff  was 
entitled  to  a  judgment.  The  judgment  therefore  is  reversed^ 
and  the  cause  remanded  for  further  proceedings. 


JuDGMXNT  Luna  Attach,  whsn:  See  Buduin  ▼.  Sumner^  47  Am.  Deo.  906, 
note  319;  Jo7i£$  y.  Jones,  IS  Id.  327,  note  343.  In  California  it  oommenoet 
to  mn  from  the  docketing  of  tbe  judgment:  Adkky  ▼.  Chamberlain,  76  Id.  616, 
ooto  51S;  and  expires  at  the  end  of  two  years:  /moc  v.  Swift,  70  Id.  698. 

JUDGMXHT    WTTH     StAT    OT    EXBCDTIOir     18    LlX2l     DUBIHO    SuCH     StaT: 

FiektU  ▼.  Doe,  43  Am.  Dec.  623;  Andergkm  t.  TydingM,  63  Id.  708,  note  714. 
That  stay  of  ezeention  sospends  judgment  lien,  see  Otey  ▼.  Moore,  62  Id.  173. 

Thb  fbincipal  gasb  was  citsd  in  Rogen  ▼.  Druffel,  46  CaL  666,  to  the 
point  that  the  two  years  within  which  a  judgment  creditw  must  sell  real 
property  dates  from  Uie  docketing  of  his  judgment*  unless  execution  is  stayed 
by  an  order  of  the  court  pending  a  motion  for  a  new  trial,  or  by  an  appeals 
with  a  stay  hood;  and  that  an  order  enjoining  a  sale  on  the  exeontion  doaa« 
not  stop  the  running  of  the  statute. 


Peok  V.  Bbummaqim. 

[SI  OAUfOBHlA,  MO.] 
LRmMTIOH  TO  IfAKK  GiTT  IS  Un ATAILINO  lOB  AsiT  PUBFOO  IV  HOT  CaB- 

RZBD  INTO  EmcT;  and  if  the  gift  is  made^  the  intention  to  make  it  is 

necessarily  implied. 
Pbopkbtt  will  bs  Pbbsumbd  to  bx  CoiCMOH  Pbopxbtt  where  it  is  not 

shown  to  belong  to  either  spouse. 
HxiBS  OoooFT  Placb  of  thxib  AjroBffroB,  and  cannot  claim  any  other  or 

greater  right  in  his  property  than  he  could  maintain. 
If  Ibtbhdxd  Gift  of  Labd  was  bo  Madx  as  to  bx  Lbqal  and  Valid 

AOAIN8T  AircisroB,  it  will  be  equally  binding  upon  the  heirs,  for  they 

suoceed  only  to  saoh  right  or  title  in  his  lands  as  he  held  at  the  time  d 
death. 
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HVBBAND,   WHXUB  FbbB  VBOK    DBBTB  AHD   IiIABILITIX8»  ICAT  MaXB  VaLID 

Gut  to  his  Witb  of  either  real  or  personal  property  which  at  the 
time  was  the  common  property  of  the  husband  and  wife;  and  the  same 
will  become  her  separate  property,  and  not  be  liable  for  the  hosbaad'i 
debts  afterwards  contracted. 

TnxE  TO  Land  Vests  in  Witb  as  Out  where  the  husband  pnrchaeee  it^ 
pays  for  it  oat  of  the  common  property,  and  directs  the  oonTeyanoe 
thereof  to  be  made  to  her  as  a  gift. 

Pbssumftion  or  Law  that  Land  ib  Common  Pbopkbtt  ot  Husband  and 
Wms  when  the  conveyance  i^  made  to  either,  and  recites  a  valnable  con- 
sideration not  stated  to  be  the  separate  property  of  either,  is  not  oondn- 
sive,  bat  parol  evidence  may  be  admitted  to  show  thai  the  title  was 
taken  as  the  separate  property  of  one  of  the  sponses. 

Where  Husband  Ebects  House  on  Land  Which  is  Wife's  Sepabate 
Propebtt,  and  in  so  doing  oses  money  which  is  the  common  property  of 
the  husband  and  wife,  the  house  forms  a  x)art  of  the  real  estate^  and  be- 
comes the  separate  property  of  the  wife. 

Administbatob  of  Deceased  Husband  cannot  Maintain  Ant  Claim 
against  his  SuEViviNa  Wife  in  relation  to  property  claimed  by  her  as 
her  separate  property,  which  the  deceased  husband  could  not  have  sao- 
cessfully  asserted  in  his  Lifetime. 

Husband's  Lien  on  Wife's  Separate  Pbopertt.  —  Where  husband  vol- 
untarily expends  money  which  is  common  property  in  building  a  house 
on  land  which  is  the  wife's  separate  property,  he  has  no  lien  on  the  house 
or  Isnd  thereof,  nor  have  his  creditors  after  his  decease. 

Rights  of  General  Cbeditobs  of  Deceased  Husband  as  to  Profertt 
Given  to  Wife. — Where  the  husband  during  his  lifetime  conveyed 
property  to  his  wife  so  as  to  make  it  her  separate  property,  and  which 
conveyance  was  not  made  to  defraud  his  creditors,  the  general  creditors 
after  his  death  caimot  have  it  declared  common  property,  for  the  purpose 
of  applying  its  proceeds  in  payment  of  their  claims,  nor  have  they  any 
lien  which  they  can  enforce  thereon  for  that  purpose. 

In  Action  by  Surviving  Wde  against  Administrator  and  CBEDrrosa 
OF  her  Deceased  Husband,  to  Enjoin  Sale  of  her  Separate  Prop- 
erty for  payment  of  his  debts,  the  court  will  not  direct  in  what  man- 
ner a  mortgage  given  by  the  husband  and  wife  on  both  common  and 
separate  property  shall  be  satisfied,  where  the  mortgagee  has  presented 
his  claim  for  allowance  against  the  estate,  and  does  not  seek  to  injure  or 
impair  plaintiff's  rights. 

Action  to  enjoin  sale,  etc.  On  February  5,  1863,  plaintiff 
was  and  had  for  some  time  been  the  wife  of  George  Peck,  and 
continued  so  until  he  died,  in  June,  1864.  Peck  died  intes- 
tate, and  defendant  Brummagim  was  appointed  his  admin- 
istrator. On  February  5,  1863,  Peck  was  worth  upwards 
of  seventy-five  thousand  dollars,  and  owed  no  debts.  On 
the  date  last  named,  he  purchased  from  one  Young  a  fifty- 
vara  lot  in  the  city  of  San  Francisco,  and  paid  therefor  the 
sum  of  three  thousand  eight  hundred  dollars,  and  also  as- 
sumed a  mortgage  of  nine  hundred  dollars  then  on  the  lot. 
The  purchase-money  was  paid  out  of  the  common  property. 
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By  Peck's  direction,  Young  conveyed  the  lot  to  plaintiff.    The 
deed  T]])on  its  face  recited  the  consideration  as  having  been 
paid  by  plaintiff,  without  stating  whether  it  was  her  separate 
property  or  the  common  property  of  the  spouses.    It  idso  re- 
cited that  the  grantee  was  a  married  woman,  the  wife  of  George 
Peck.     When  the  purchase  was  made,  and  when  Young  was 
directed  to  convey  to  the  wife,  George  Peck  declared  that  he 
made  and  intended  to  make  said  lot  a  gift  to  plaintiff.    Afbet 
February  5,  1863,  and  prior  to  his  death,  George  Peck  ex- 
pended about  eighteen  thousand  dollars  in  the  erection  of  a 
dwelling-house  on  the  lot    The  money  thus  expended  was 
common  property.    When  George  Peck  died  he  was  deeply 
indebted,  but  none  of  the  debts  were  contracted  until  more 
than  one  year  after  the  lot  was  conveyed  to  his  wife.    The 
oondition  of  the  estate  was  such  that  if  said  house  and  lot  was 
declared  the  separate  property  of  the  wife,  the  proceeds  would 
not  pay  all  the  claims.    It  was  claimed  by  the  administrator 
to  be  common  property,  and  he  was  about  to  procure  an  order 
from  the  probate  court  to  sell  it  as  such,  when  the  surviving 
wife  commenced  this  action  to  enjoin  the  sale  and  have  it  de- 
clared her  separate  property.    Both  the  administrator  and  the 
creditors  of  the  estate  were  made  defendants.    Plaintiff  averred 
in  her  complaint  that  one  of  the  defendants,  J.  R.  Bolton,  had 
a  mortgage  on  the  house  and  lot,  and  also  on  a  lot  belonging 
to  the  estate  which  was  common  property,  given  him  by  plain- 
tiff and  her  husband  during  his  lifetime  to  secure  the  sum 
of  twelve  thousand  dollars,  and  asked  that  the  mortgage  be 
adjudged  to  be  paid  out  of  the  general  assets  of  the  estate. 
Judgment  for  defendants,  and  plaintiff  appealed.    Other  facta 
are  stated  in  the  opinion. 

Patterson,  WaUaee,  and  StoWy  for  the  appellant. 
Edward  TompkinSy  for  respondent  Hawley. 
/.  W.  WinanSy  for  respondent  the  Pacific  Bank. 

By  Court,  Rhodes,  J.  The  court  found  in  this  case  that  at 
the  time  when  the  conveyance  of  the  premises  in  controversy 
was  executed  to  the  plaintiff,  her  husband,  George  Peck,  now 
deceased,  was  worth  a  large  sum  of  money,  and  was  owing  no 
debts;  that  none  of  the  claims  against  the  estate  of  the  de- 
ceased accrued  until  the  expiration  of  more  than  a  year  after 
the  conveyance  was  recorded;  that  the  purchase-money  ex- 
pressed in  the  deed  was  paid  by  the  deceased,  and  the  same 
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was  not  the  separate  property  of  the  plaintiff;  that  by  his  di- 
rection, the  premises  were  conveyed  and  the  deed  was  deliyered 
to  her;  and  that  the  sam  of  eighteen  thousand  dollars  of  the 
community  funds  was  expended  in  the  erection  of  a  house  on 
the  lot  before  the  death  of  Qeorge  Peck.  In  respect  to  the  al- 
leged gift  by  him  to  her,  the  court  finds  as  follows:  '^XIV.  De- 
ceased, at  the  time  of  making  such  purchase,  and  at  the  time 
of  directing  said  deed  to  be  made  to  plaintiff,  declared  that  be 
made  and  intended  to  make  said  lands  a  gift  to  plaintiff,  and 
directed  and  caused  said  deed  to  be  made  to  plaintiff  as  party 
of  the  second  part  thereto,  in  order  to  vest  the  title  in  plaintiff 
AS  a  gift  to  plaintiff  and  as  plaintiff's  separate  property."  The 
court  ordered  judgment  on  the  findings  for  defendants.  The 
plaintiff  appeals  from  the  judgment,  and  brings  the  case  here 
upon  the  judgment  roll  alone. 

Counsel  disagree  as  to  the  meaning  of  the  finding  respecting 
the  gift,  the  plaintiff  holding  that  the  court  found  a  gift  in 
/act,  and  the  defendants  insisting  that  the  intention  to  make 
the  gift  was  all  that  was  found.  This  question  must  be  settled 
beibre  proceeding  to  ascertain  the  legitimate  conclusions  to  be 
drawn  from  the  facts  found  in  the  case.  It  appears,  we  think, 
from  the  fourteenth  and  three  preceding  findings  that  the  two 
events  mentioned  in  the  fourteenth  finding — the  making  of 
the  purchase  and  the  directing  of  the  deed  to  be  made  to  the 
plaintiff — were  contemporaneous.  The  court  states  that  at 
that  time  the  deceased  '* declared  that  he  made  and  intended 
to  make  said  lands  a  gift  to  the  plaintiff,"  and  he  also  **  di- 
re cted  and  caused  said  deed  to  be  made  to  plaintiff, in 

Older  to  vest  the  title  in  plaintiff  as  a  gift."  This  is  a  finding 
that  he  declared  both  that  he  intended  to  make  and  did  make 
a  ipft  of  the  lands  to  his  wife,  and  that  he  in  fact  made  her  a 
gift  of  the  lands,  so  far  as  that  result  could  be  accomplishedi 
by  causing  the  lands  to  be  conveyed  to  her  with  that  purpose. 
That  portion  which  relates  to  his  declarations  is  matter  of  evi* 
dence  rather  than  of  fact,  and  the  declaration  of  his  intention 
to  make  the  gift  is  not  material,  for  if  the  intention  is  not 
carried  into  effect  it  is  unavailing  for  any  purpose;  and  if  the 
gift  is  made,  the  intention  to  make  it  is  necessarily  implied. 

It  will  be  condacive  very  much  to  a  clear  understanding 
of  the  questions  involved  in  the  case  to  consider  them  first 
as  arising  between  the  plaintiff  and  the  heirs  of  George  Peck. 
It  being  fonnd  that  the  purchase-money  was  not  the  separate 
property  of  the  wife,  and  it  not  being  found  that  it  was  the 


'* 
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separate  property  of  the  husband,  it  will  be  presumed  to  have 
been  their  common  property.  The  land,  having  been  pur- 
chased with  the  community  funds,  may  be  considered  as  oc- 
cupying the  place  of  the  purchase-money,  and  it  may  be 
substituted  for  the  money,  for  the  purpose  of  the  decision,  for 
there  is  no  rule  prohibiting  the  husband  from  making,  or  re- 
stricting him  in  making,  a  gift  of  land  that  is  not  applicable 
to  a  gift  of  money.  The  heirs  occupy  the  place  of  their  an- 
cestor, and  cannot  claim  any  other  or  greater  right  in  the 
property  than  he  could  maintain.  If  the  intended  gift  is 
found  to  have  been  so  made  as  to  be  legal  and  valid  as  to  him, 
it  will  be  equally  binding  upon  the  heirs,  for  they  succeeded 
only  to  such  right  or  title  in  the  lands  as  he  held  at  the  time 
of  his  death. 

Treating  the  lands  as  the  common  property  of  George  Peek 
and  his  wife,  the  questions  to  be  determined  are:  1.  Was  it 
competent  for  the  husband  to  make  a  gift  of  the  common  prop- 
erty to  his  wife?  2.  Were  the  means  adopted  by  him  in  mak- 
ing the  gift  sufficient  to  vest  the  title  in  her?  3.  If  the  title 
to  the  land  did  vest  in  her,  did  the  title  to  the  house  also  pass 
to  her?  4.  Do  the  creditors  of  the  estate  of  the  deceased  oc- 
cupy such  a  position  that  they  are  better  enabled  than  the 
heirs  to  defeat  the  claim  of  the  plaintiff  to  hold  the  property 
as  a  gift? 

1.  The  first  question  has  not  been  decided  by  this  court. 
The  defendants  rely  upon  Barter  v.  Koneman^  13  Cal.  10,  and 
Kohner  v.  Ashenauery  17  Id.  578,  as  holding  that  the  hus- 
band's power  to  make  a  gift  is  limited  to  his  separate  prop- 
erty. In  the  first  case,  the  plaintiff,  who  claimed  under  a  deed 
from  the  husband,  sought  to  recover  the  lands  against  a  prior 
deed  of  the  husband,  executed  for  his  wife's  benefit  to  a  trus- 
tee, in  pursuance  of  an  antenuptial  contract;  and  the  court 
say  it  is  not  material  whether  the  deed  was  executed  as  it  pur- 
ports, for  it  is  good  as  a  deed  of  gift,  and  the  facts  of  the  case 
in  that  view  are  recited,  and  among  them  is  the  fact  that  it 
was  his  separate  property.  His  power  to  convey  as  a  gift  the 
common  property  was  not  in  question.  Nor  was  the  question 
involved  in  Kohner  v.  Aslienauer,  9upra.  The  action  was 
brought  for  the  foreclosure  of  a  mortgage  executed  by  the  hus- 
band, and  to  set  aside  a  deed  of  the  premises  previously  exe- 
cuted by  the  husband  to  his  wife.  It  was  not  alleged  in  the 
complaint  that  the  deed  was  executed  before  marriage,  or  as  a 
gift  to  the  wife;  and  the  court,  in  considering  the  demurrer 
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interposed  by  the  wife,  on  the  ground  of  the  want  of  facts 
sufficient  to  constitute  a  cause  of  action  against  her,  held  that 
under  the  allegation  of  the  complaint  the  premises,  after  the 
conveyance  to  her,  still  remained  common  property,  but  did 
not  determine  the  extent  of  the  husband's  capacity  to  make  a 
gift  to  his  wife,  for  the  point  could  not  arise  on  the  pleadings, 
as  it  was  not  averred  that  the  husband  conveyed  the  premises 
to  her  as  a  gift.  And  at  the  conclusion  of  the  opinion  the 
court  expressly  declined  to  decide  the  point. 

The  counsel  for  the  defendants  do  not  cite  any  authority 
in  direct  support  of  their  position,  and  in  our  opinion  it  is 
not  sustainable  on  principle.  No  good  reason  is  perceived 
why  the  husband,  while  free  from  debts  and  liabilities,  may 
not  make  a  gift  to  his  wife  of  either  real  or  personal  prop- 
erty which  at  the  time  was  the  common  property  of  the  hus- 
band and  wife.  The  statute  confers  upon  him  the  like  absolute 
power  of  disposition  of  the  common  property  as  of  his  own 
separate  estate;  but  there  is  this  necessary  restriction  upon 
his  power:  that  he  cannot  make  a  voluntary  disposition  with 
the  view  of  defrauding  or  defeating  the  claims  of  the  wife,  as 
was  held  in  Smith  v.  Smith,  12  Cal.  216  [73  Am.  Dec.  533]. 
This  springs  from  the  relation  of  the  parties  and  their  title  to 
the  property,  both  spouses  being  jointly  entitled  to  the  property, 
though  the  husband  has  the  entire  management  and  control 
of  it,  and  can  pass  the  title  in  his  name  alone.  All  persons 
occupying  a  fiduciary  relation  are  in  like  manner  disabled 
from  disposing  of  the  trust  property  for  the  purpose  of  de- 
frauding those  who  are  interested  in  it.  But  this  principle 
has  no  operation  where  the  voluntary  disposition  is  made  to 
the  wife;  and  even  if  it  has,  it  would  be  difficult  to  see  how 
the  husband  could  avoid  the  consequences  of  his  own  acts  on 
that  ground.  His  heirs  occupy  no  better  position  in  this  re- 
spect than  he  did.  "The  law,"  says  Mr.  Justice  Field,  in 
Barker  v.  Koneman^  13  CaL  10,  *^  allows,  and  even  regards  with 
favor,  provisions  made  by  the  husband,  when  in  solvent  cir- 
cumstances, for  the  wife  and  family  against  the  possible  mis- 
fortunes of  a  future  day,  by  setting  apart  a  portion  of  his 
property  for  their  benefit."  Every  consideration  that  can  be 
urged  in  support  of  the  provisions  for  the  wife  when  made 
out  of  the  husband's  separate  estate  concur  in  sustaining  the 
settlement  when  made  from  the  common  property;  and  in  our 
opinion,  there  is  no  valid  objection  to  the  husband's  resorting 
to  the  common  property  for  that  purpose.    Several  of  the  cases 
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cited  from  the  Texas  reports  in  Peck  v.  Vanderiberg,  30  Gal. 
39,  50,  support  this  view:  See  Smith  v.  Strahan,  16  Tex.  320 
[67  Am.  Dec.  622];  Higgins  v.  Johmon's  Heirs,  20  Id.  393  [70 
Am.  Dec.  394].  The  facts  in  the  latter  case  were  very  similar 
to  those  in  this,  and  the  decision  is  in  entire  harmony  with 
our  opinion. 

2.  The  deed  that  George  Peck  caused  the  vendor  of  the 
lands  to  execute  and  deliver  to  the  plaintiff,  when  taken  in 
connection  with  the  fact  that  he  purchased  the  lands  and 
directed  them  to  be  conveyed  to  her  as  a  gift,  was  sufficient 
to  invest  the  title  in  her.  The  rule  contended  for  by  the  de- 
fendants, that  when  the  deed,  whether  to  the  husband  or  the 
wife,  recites  a  valuable  consideration  which  is  not  stated  to 
be  the  separate  property  of  either,  the  presumption  of  law  is 
that  the  lands  are  common  property,  is  correct,  and  is  sus- 
tained by  the  current  authority  in  this  state  and  the  states  of 
Louisiana  and  Texas:  SeeRamsdell  \,  Fuller,  28  Gal.  37  [87  Am. 
Dec.  103],  and  cases  above  mentioned.  This  presumption,  how- 
ever, is  not  a  conclusive  presumption  of  law,  but  may  be  dis- 
puted, and  the  true  state  of  the  facts  may  be  shown,  whereby 
it  may  be  made  to  appear  that  the  title  was  taken  as  the  sepa- 
rate property  of  one  of  the  spouses, — that  is  to  say,  evidence 
is  admissible  for  that  purpose  against  those  who  have  not 
acquired  some  right  in  or  to  the  lands  for  a  valuable  consid- 
eration without  notice,  and  relying  in  good  faith  upon  the  ap- 
parent title;  but  whether  it  is  admissible  against  them  also,  it  is 
unnecessary  now  to  express  an  opinion.  The  question  presents 
the  same  features  it  would  if  it  arose  between  husband  and  wife, 
and  related  to  a  deed  that  recited  that  the  purchase-money 
was  paid  out  of  the  separate  estate  of  the  husband  or  of  the 
wife,  and  must  receive  the  same  solution.  Neither  the  hus- 
band nor  wife  is  optopped  from  showing  against  the  other  the 
true  nature  of  the  consideration  of  the  deed,  and  from  whom 
it  proceeded.  Between  them,  or  between  one  of  them  and  the 
heirs  of  the  other,  no  questions  of  notice  can  arise.  The  true 
facts  are  admissible,  notwithstanding  the  legal  presumption, 
on  the  same  principle  and  for  the  same  purposes  as  they  are 
when  a  vendor  undertakes  to  establish  that  his  conveyance, 
which  on  its  face  is  an  absolute  deed,  is  in  fact  a  mortgage,  or 
where  the  person  who  has  paid  the  purchase-money  shows 
that  the  title,  though  on  the  face  of  the  deed  it  appears  to 
have  been  conveyed  to  another,  was  in  fact  so  taken  for  the 
DBe  of  the  person  furnishing  the  money.    It  is  unnecessary  to 
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pursue  the  subject  further,  as  it  is  fully  discussed  in  Ramsdell 
V.  Fuller,  supra,  arid  the  decision  there,  with  which  we  are  well 
eatisfied,  is  decisive  of  the  question  as  presented  in  this  case. 

3.  The  court  finds  that  the  money  expended  in  the  erection 
of  the  dwelling-house  on  the  lot  in  controversy  was  the  com- 
munity property  of  the  plaintiff  and  her  husband,  and  the 
house  having  been  built  before  the  death  of  the  husband,  the 
presumption  is  that  he  made  the  expenditure.  The  question 
is,  Who  was  the  owner  of  the  house  when  it  was  built  under 
those  circumstances?  It  admits  of  only  one  answer, — the 
owner  of  the  lot  was  also  the  owner  of  the  house.  It  formed 
a  part  of  the  real  estate,  and  the  title  to  the  house  is  neces- 
sarily included  in  the  title  to  the  lot  on  which  it  is  erected,  in 
the  absence  of  an  agreement  sufficient  to  pass  the  title  to  the 
house  alone.  In  Smith  v.  Smithy  12  Cal.  226  [73  Am.  Dec. 
533],  the  court  very  properly  held  that  the  husband,  having 
deliberately  placed  the  building  on  the  property  of  others, — 
the  property  he  had  given  to  his  children, — cannot  have  any 
claim  upon  it  or  its  proceeds.  See  also  Humphreys  v.  Newman^ 
51  Me.  40. 

4.  The  administrator  of  the  deceased  cannot  maintain  any 
claim  against  the  plaintiff  that  the  deceased  could  not  have 
successfully  asserted  in  his  lifetime,  and  we  have  seen  that  he 
had  no  right  or  title  to  the  premises,  including  both  the  house 
and  lot  in  suit.  The  general  creditors  of  the  estate  insist  that 
the  house  must  be  considered  common  property, — at  least, 
that  their  claims  against  the  estate  are  valid  liens  upon  the 
premises  to  the  extent  of  the  value  of  the  house.  They,  like 
the  administrator,  are  limited  by  the  lines  bounding  the  rights 
of  the  husband,  except  in  cases  of  a  disposition  of  his  property 
for  the  purpose  of  defrauding  his  creditors, — which  is  not 
found  or  alleged  in  this  case.  The  case  is  not  like  that  of 
Smith  v.  Smith,  supra,  which  was  brought  by  the  wife  for  a 
divorce  and  a  division  of  the  common  property,  the  wife  al- 
leging that  for  the  purpose  of  depriving  her  of  the  common 
property  and  defrauding  her,  the  husband  had  purchased  real 
estate  in  the  names  of  his  children  by  a  former  marriage, 
using  a  portion  of  the  common  property  in  making  the  pur- 
chase, and  had  expended  a  further  portion  of  the  common 
property  in  erecting  a  building  on  the  land.  The  court  was 
satisfied  from  the  evidence  that  the  common  property  was  so 
invested  for  the  purpose  of  defeating  the  claim  of  the  Mrife  to 
the  common  property.    If  it  had  appeared  that  the  wife  had 
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assented  to  or  participated  in  the  appropriation  of  the  common 
property,  knowing  that  the  title  to  the  lots  was  in  the  hus- 
band's children,  her  complaint  that  such  appropriation  was 
fraudulent  as  to  her,  or  was  calculated  to  defeat  her  just 
claims  to  the  common  property,  would  not  have  been  listened 
to.  There  is  no  similar  or  analogous  ground  in  this  case  upon 
which  the  husband  or  those  claiming  under  him  can  proceed. 

The  money  was  expended  by  the  husband  on  his  wife's 
property,  so  far  as  the  case  shows,  at  his  own  instance.  We 
do  not  undertake  to  say  that  the  expenditure  was  or  will  be 
presumed  to  have  been  gratuitous,  but  no  lien  upon  the  lot  or 
house  arose  in  his  favor  by  reason  of  his  ex})enditure  of  the 
common  property  in  the  erection  of  the  house.  The  law  defin- 
ing the  rights  of  husband  and  wife  has  not  given  such  lien; 
and  on  principle  and  in  analogy  to  cases  where  the  marital  re- 
lation does  not  exist  between  the  parties,  in  which  one  owns 
the  land  and  the  other  appropriates  his  money  or  labor  to  its 
improvement,  we  are  satisfied  that  equity  will  not  infer  or 
establish  a  lien. 

If  the  expenditure  of  the  common  funds  by  the  husband 
was  not  in  fact  or  should  not  be  deemed  gratuitous,  the  claim 
for  repayment  could  not  be  established  or  enforced  in  this  ac- 
tion. It  is  as  foreign  to  the  objects  of  the  action  as  would  be 
a  claim  for  personal  services  that  he  may  have  rendered  in 
attention  to  her  separate  estate. 

The  mortgage  of  Bolton  is  a  lien  upon  the  property,  accord- 
ing to  its  terms.  The  making  of  the  note  by  (George  Peck, 
and  the  execution  of  the  mortgage  by  him  and  the  plainti£f  to 
defendant  Bolton,  stand  admitted  on  the  pleadings,  and  the 
mortgagee  is  entitled  to  the  usual  remedies.  The  considera- 
tion of  the  note  was  presumptively  common  property,  and  the 
husband  was  therefore  personally  liable,  but  his  death  does 
not  give  her  any  better  right  than  she  would  have  were  he 
living  to  control  the  mortgagee  in  his  proceedings  to  collect 
the  mortgage  debt  The  complaint  does  not  disclose  any 
grounds  upon  which  the  court  should  control  the  mortgagee, 
for,  as  far  as  it  appears  in  the  complaint,  he  has  presented  his 
claim  for  allowance  against  the  estate,  and  does  not  attempt 
or  threaten  to  proceed  in  any  manner  calculated  to  injure  or 
impair  her  rights. 

Judgment  reversed,  and  the  cause  remanded  for  judgment 
m  accordance  with  this  opinion. 

SARDBRSQir,  J.,  dissented. 
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CoMKUNiTT  Pbopebtt,  Vabious  Doctrikks  oongsiuiiho:  See  extended 
note  to  Cooke  v.  Bremond,  86  Am.  Dec  628-642. 

Presumption  is  that  All*Propertt  Belongs  to  ComcuMirr,  and  this 
presamption  can  only  be  overcome  by  proof  that  it  is  separate:  Smith  ▼. 
Sfnith,  73  Am.  Dec.  533,  note  543;  SmWi  v.  Strahan,  67  Id.  622;  Huston  ▼. 
Curl,  58  Id.  no,  note  112;  Love  v.  Bobertaon,  56  Id.  41. 

Land  Pubchased  with  Gommunitt  Funds  is  Pbisuuablt  Communitt 
Property,  though  the  deed  is  taken  in  the  wife's  name;  and  the  presumptioii 
that  land  is  community  property  though  standing  in  the  wife's  name  may 
be  overcome  by  proof  that  the  husband,  in  having  the  property  put  in  her 
name,  intended  to  donate  it  her:  Higgim  V.  Johnaon'$  Heira,  70  Am.  Dea 
394.  Parol  evidence  may  be  introduced  to  show  that  it  was  a  deed  of  gift: 
See  note  to  Meyer  v.  Kinzer,  73  Id.  543. 

Gift  bt  Husband  to  Wife  will  be  Supported  in  Equitt  whers 
there  are  No  Creditors:  Dendng  v.  Williams,  68  Am.  Dec.  386;  and 
valid  gifts  will  be  supported  against  the  husband  and  his  representatives! 
Oamer  v.  Oamer,  57  I(i  583.  But  it  is  only  where  the  wife  can  appropriate 
a  gift  from  her  husband  without  recourse  to  him  that  she  can  hold  it  after 
his  death:  See  note  to  Fiak  v.  Cushman,  52  Id.  767. 

Deed  of  Cokhunitt  Property  from  Husband  to  Wife,  made  without 
consideration,  will  be  upheld  as  a  donation  or  gift  of  the  husband's  com- 
munity  interest  in  the  property:  Story  ▼.  Marshall,  76  Am.  Dea  106. 

Ck)NYEYANOB   FROM    HuSBAND  TO  WiFE,  GoOD  IN    EQUITY,   VeSTS   TiTLB 

TO  Property  in  the  wife  as  fully,  completely,  and  abeolutely  as  though  the 
deed  had  been  made  by  a  stranger  upon  a  valid  consideration  moving  from 
the  wife:  See  note  to  Warren  v.  Browne  57  Am.  Dee.  196;  Story  v.  MarahaU 
76  Id.  106. 

Presumption  that  Land  is  Community  Property  thovgh  Deed  is 
Taken  in  Name  of  Wife,  how  Overcome:  See  note  to  St&ry  v.  MarshaU, 
76  Am.  Dec.  108;  Smith  v.  SmiOi,  73  Id.  533;  Meyer  v.  Kimer,  73  Id.  538. 

Husband  has  No  Claim  upon  Building  o&  its  Pboodbkds  which  he  de- 
liberately places  upon  the  lands  of  his  minor  children  by  a  former  mamage 
during  tiie  existence  of  the  community:  Smith  T.  SmiUi,  73  Am.  Dec  533^ 
and  note  537,  citing  the  principal  case. 

Husband,  by  Improving  Wife's  Land,  Gains  No  Right  or  Txtle  to 
It  which  his  creditors  can  reach  by  attachment  or  the  aid  of  a  court  of 
equity:  See  note  to  Lewis  v,  Johns,  85  Am.  Deo.  53. 

Property  Which  is  Partly  Community  and  Pabtlt  Sxparati  Prop- 
erty of  a  deceased  husband  should  be  directed  to  be  sold,  if  found  necessary 
to  a  proper  distribution  of  the  respective  interests  of  the  widow  and  the  heir: 
Low  V.  Bobertson,  56  Aul  Dec  41. 

The  principal  case  was  opted  in  each  of  the  following  authorities,  and 
to  the  point  stated:  Under  the  constitution  and  laws  of  CaUfomia,  the  wife 
has  capacity  to  take  and  hold  in  her  own  name  and  right,  by  gift  from  her 
husband,  either  real  or  personal  property:  Dow  v.  Oould  and  Curry  S.  M,  Co,, 
31  Cal.  653.  Husband,  being  free  from  debt,  may  convey  the  common  prop- 
erty by  way  of  gift  to  his  wife:  Woods  v.  Whitney,  42  Id.  361;  and  if  he 
purchase  property  which  is  paid  for  out  of  the  funds  of  the  community,  and 
direct  the  conveyance  to  be  made  to  the  wife,  with  the  intent  that  the 
property  shall  thereby  become  the  separate  estate  of  the  wife^  the  deed 
will  take  effect  as  a  gift»  and  vest  a  separate  estate  in  the  wife:  Id.;  Higgims 


Oct  1866.]  EiBKALDiB  V.  Labrabbx.  205 


T.  HiffgUu,  46  Id.  263.  If  the  oonTeyanoe  be  on  its  face  an  niMaaij  grants 
iMugaiii,  and  sale,  reciting  a  Taloable  consideration,  it  is  competent  to  show 
by  parol  the  real  facts  of  the  transaction,  in  order  to  rebnt  the  presumption 
that  it  is  common  property:  Woods  ▼.  Whitney,  42  Id.  361.  A  deed  of  gifl 
of  a  portion  of  the  oommnnity  property  made  by  the  husband  to  one  not  his 
wife  is  not  Toid  per  se.  If  snch  deed  be  made  with  the  intent  of  defeating 
the  daims  of  the  wife  in  the  commonity  property,  the  transaction  would  be 
tainted  with  fraud;  but  in  the  absence  of  a  fraudulent  intenti  a  Toluntary  dis- 
position of  a  portion  of  the  community  property,  reasonable  in  reference  to 
the  whole  amount,  may  be  made  by  the  husband:  Lord  r.  Hough^  43  Id.  681. 
This  doctrine  was  lecogoizbd  in  the  principal  case,  though  not  there  decided. 
If  »  deed  to  the  wife  recite  a  Taluable  consideration,  which  is  not  stated  in 
tiie  deed  to  have  been  the  separate  estate  of  the  wife,  the  presumption  of  law 
is  that  the  purchase-money  was  paid  out  of  the  common  property,  and 
therefore  the  land  conveyed  will  be  presumed  to  be  common  property;  bat 
this  presumption  may  be  rebutted  by  parol  proof  of  the  fact  that  the  pur- 
tJhsHe  money  was  paid  out  of  the  separate  estate  of  the  wife:  Ingmwttr, 
TruAodp,  40  Id.  611,  612. 


KiBEALDIE    V.    LaBBABBB. 

fSl  CAlsrOKKlA,  466bJ 

FfeDXRAL  Hcnanmij)  Act  ov  Mat  20^  1862,  GBARmro  Hombrsads  to 

SxiTLXBa  OK  PlTBIJO  IiA2n>8  DOES  NOT  FoBBID  VOLUlfTABT  AUINATIoa 

of  the  land  by  the  grantee  who  has  acquired  the  same  as  a  homestead; 
and  such  alienation  may  be  by  an  absolute  conveyance  or  mortgage. 
AifT  SuBSEgnxRTLT  Acquired  Title,  Airsa  Deed  ob  MoRTaAOB  ov  Pub* 
uo  Laxds,  inures  to  the  benefit  of  the  grantee  or  mortgagee,  under  the 
California  statute  concerning  conveyances. 

MOBTOAOOB    OF    FeB    IK    PUBLIO    LaNDS,   WhO,     AFTER    SuOH    MORTOAOE, 

Acquires  Title  to  Such  Lakds  under  the  federal  homestead  act|  is 
estopped  from  denying  the  lien  of  the  mortgage,  and  setting  up  the  title 
afterwards  voluntarily  acquired  to  defeat  it. 

Action  to  obtain  judgment  on  note  and  to  foreclose  mort- 
gage given  to  secure  it.  Larrabee  and  wife,  on  September  16, 
1861,  were  in  possession  of  a  quarter-section  of  land  in  Yuba 
County,  and  on  that  date  mortgaged  it  to  plaintiffs  to  secure 
a  promissory  note  of  even  date.  The  tract  was  public  land  at 
the  date  of  the  mortgage.  After  the  execution  of  the  mort- 
gage, Larrabee  located  the  land  as  a  homestead,  under  the  act 
of  Congress  approved  May  20,  1862.  Defendants'  answer  set 
up  as  a  special  defense,  that,  after  making  the  note  and  mort- 
gage, Larrabee  had  made  an  entry  of  the  mortgaged  premises 
as  a  homestead  under  the  federal  homestead  act.  The  court 
below  ordered  a  sale  of  the  mortgaged  premises,  but  saved 
from  the  effect  and  operation  of  the  judgment  ^'all  rights, 
titles,  and  interests  which  defendant  Larrabee  has  acquired, 
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or  may  hereafter  acquire,  to  said  land,  under  and  by  virtue  of 
his  sfiid  preliminary  homestead  entry  thereof  under  the  fed- 
eral homestead  law."     Plaintiffs  appealed^ 

/.  L,  Ashfordj  for  the  appellants. 

J.  0.  Goodwin^  for  the  respondents. 

By  Court,  Sawyer,  J.  Had  the  deed  been  an  absolute  con- 
\reyancc  in  fee  instead  of  a  mortgage  in  fee,  any  subsequently 
acquired  title,  under  our  statute  concerning  conveyances, 
would  have  inured  to  the  benefit  of  the  plaintiff:  Sec.  33.  The 
fact  that  the  title  subsequently  comes  from  the  United  States 
would  make  no  difference.  There  is  nothing  in  the  homestead 
act  of  1862  forbidding  a  voluntary  alienation  by  the  grantee 
under  that  act.  The  same  principle  applies  to  a  mortgage  of 
the  fee:  Clark  v.  Baker,  14  Cal.  630  [76  Am.  Dec.  449].  The 
title  will  pass  not  merely  in  consequence  of  the  enforcement  of 
the  payment  of  a  debt  by  the  ordinary  process  of  the  courts, 
but  in  consequence  of  the  voluntary  contract  of  the  party  in 
executing  the  mortgage.  The  mortgagor  of  the  fee  is  estopped 
from  denying  the  existence  of  the  lien  which  he  has  attempted 
to  create,  and  from  defeating  by  his  own  act  the  enforcement 
of  the  lien  against  the  property  thus  mortgaged:  Clark  v.  Baker^ 
mpra;  see  also  Tartar  v.  HaU,  8  Id.  263;  Haffley  v.  Maiet^ 
13  Id.  14;  Whitn^  v.  Buckrmn,  13  Id.  638;  Warburton  v.  Mat- 
toxy  Morris,  369;  Pierson  v.  Davidj  1  Iowa,  26;  Campy,  Smithy 
2  Minn.  173;  Hope  v.  Stone,  10  Id.  141;  Bush  v.  Marshall,  6 
How.  288;  Thredgiil  v.  Pintardy  12  Id.  37;  Fackler  v.  Ford,  24 
Id.  323;  Phelpa  v.  KeUogg,  15  lU.  135.  We  think  the  plaintiff 
was  entitled  to  the  ordinary  judgment  for  a  sale  of  the  mort- 
gaged property  without  any  exception  of  rights  subsequently 
acquired  by  the  mortgagor  under  the  homestead  act  of  1862. 

Judgment  reversed,  and  the  district  court  instmcted  to  entei 
judgment  in  accordance  with  these  views. 


AiruL-AOQaniBD  Titlx,  Grartob  Bbtoppkd  vbom  Swrrnm  up:  Browm  ▼. 
McCormiA,  31  Am.  Dec  450;  MeWiUiams  r,  KiOg,  7  Id.  654.  It  paaaM 
with  the  conveyanoe:  See  note  to  Frink  ▼.  Dcani,  58  Id.  588,  and  Clark  ▼. 
BaheTf  76  Id.  449,  note  458^  showing  how  the  California  rule  has  changed  that 
of  the  common  law.  The  oaae  last  cited  ahowa  that  a  mortgage  carries  the 
after-acqnired  title  of  the  mortgagor. 

Thb  p&mciPAL  OASB  WAS  OFTED  in  cach  of  the  following  aathoritiea,  and  to 
the  point  stated:  A  mortgage  in  fee  is  equivalent  to  a  oonTOTance  in  fee,  and  a 
mortgagor  who  mortgages  in  fee  is  estopped  from  denying  that  the  estate 
mortgaged  was  other  or  lees  than  an  estate  in  fee-simple:   VaO^  Land  .ist'tt 
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V.  Farro,  48  GkL  579.  If  a  mortgagor  mortgages  pablic  land  apoa  which  he  ii 
reaiding,  aad  afterwards  obtains  a  title  to  the  same  from  the  United  Statee, 
his  Bubseqixently  acquired  title  innres  to  the  benefit  of  the  mortgagee:  Cknutff 
V.  Dawi^  34  Id.  554;  and  if  he  sells  the  land  after  obtaining  his  patent  for  it| 
the  title  acquired  by  the  patent  still  inures  to  the  benefit  of  the  mortgagee, 
and  the  mortgage  may  be  enforced  against  the  subsequent  purchaser:  Ckriat^ 
r.  />ana,  42  Id.  179;  but  where  a  person  is  residing  on  public  land  subject  to 
pre-emption,  and  ezecutee  a  mortgage  thereon,  and  then  sells  the  land  to 
•Bother,  who  takes  poosession,  and  afterwards  pre-empts  the  land,  and  obtains 
a  title  from  the  United  Btatee,  the  mortgage  cannot  be  enforced  against  the 
title  thus  acquired  from  the  United  Statee,  beoanae  the  pre-emptianer  does  not 
dfltaign  his  title  from  the  United  States  throngh  the  perMn  who  exeosted 
the  mortgage:  BuUy.  Sham,  48  Id.  46a 
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State  v.  Gummings. 

[88  CONNBCnciTT,  260.] 

Thdt  at  Oommon  Lav  is  Ck>MMiTTXD  bt  Sxrtast  Who  Vweb  vr  Lou 
Ring  in  honae  of  her  mistress,  with  intent  at  the  time  of  the  taUng  to 
convert  it  to  her  own  nae,  and  who  knew  that  the  ring  belonged  to  her 
mistress. 

Ck>MM0N  Law  P&vtails  nr  DisTBicr  ov  Colxticbia. 

If  Stolxn  Goods  ark  Taksk  nrro  Another  Coxnmr  nr  Enolahd  from 
the  one  in  which  they  are  stolen,  it  is  theft  in  the  ooonty  into  which 
they  are  carried.  Bat  the  law  is  otherwiie  when  they  are  taken  from 
one  country  to  another. 

Thdt  is  CoMMrrncD  m  CoirinEOTicfUT  ob  MASsACHnssiTB  bt  Om  Who 
Stxals  €k)ODS  nr  Another  State  and  takes  them  into  either  of  the 
two  states  first  named. 

Informatiok  for  theft  in  stealing  a  valnable  diamond  ring 
from  Mrs.  H.  O.  Hood,  of  Washington  city,  District  of  Colum- 
bia. The  accused  had  been  a  servant  in  Mrs.  Hood's  family. 
The  facts  claimed  to  have  been  proved  by  the  state  are  stated 
in  the  opinion.  The  state  introduced  no  evidence  of  any  stat- 
ute or  other  law  of  the  District  of  Columbia  defining  or  relat- 
ing to  the  crime  of  larceny.  The  counsel  for  the  accused 
claimed  that,  in  the  absence  of  such  evidence,  the  jury  could 
not  find  that  she  had  been  guilty  of  any  crime  in  that  district, 
and  that  upon  the  facts  claimed  and  proved,  no  larceny  had 
been  committed  either  there  or  in  Connecticut.  The  instruc- 
tion passed  upon  is  in  the  opinion.  Verdict,  guilty;  and  the 
prisoner  moved  for  a  new  trial  for  error  in  the  charge  of  the 
judge. 
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DooUtUe  and  Johnson^  in  sapport  of  the  motioD* 

FosteVy  state  attorney,  contra. 

By  Court,  McCurdy,  J.  The  question  in  this  case  respects 
the  correctness  of  the  charge. 

The  court  instructed  the  jury  that  the  state  must  show 
clearly  that  the  prisoner  took  the  ring  with  the  intent  at  the 
time  of  the  taking  to  convert  it  to  her  own  use;  and  that  if 
the  jury  found  such  a  taking  or  finding  and  conversion  of  the 
ring  by  the  prisoner  as  was  claimed  by  the  state,  and  found 
the  intent  by  the  prisoner  to  steal  the  ring  at  the  time  of  such 
taking  or  finding,  the  offense  was  complete  in  the  District  of 
Columbia. 

What,  then,  are  the  facts  as  claimed  to  be  proved  by  the 
state?  They  are,  that  the  owner  of  the  ring  left  it  by  accident 
in  the  tub  where  she  had  been  washing;  that  knowing  where 
it  was,  she  went  for  it  in  ten  or  fifteen  minutes;  that  in  the 
mean  time  it  had  been  taken  by  the  prisoner  out  of  the  tub; 
that  she  knew  whose  it  was,  and  denied  the  taking  of  it,  and 
concealed  it  and  brought  it  to  New  Haven  as  her  own,  and 
ofTered  it  for  sale.  Under  these  circumstances,  it  is  very  ap- 
parent that  except  for  the  act  of  the  prisoner  there  was  no 
loss  of  the  ring,  any  more  than  if  the  owner  had  left  it  on  her 
table  for  a  temporary  purpose.  Of  course,  if  the  jury  should 
find  these  facts,  they  must  find  that  a  theft  had  been  commit- 
ted at  the  common  law.  And  there  can  be  no  doubt  that  the 
common  law  prevails  in  the  District  of  Columbia:  Kendall  v. 
UniUd  States,  12  Pet.  524,  619,  651;  United  States  v.  Simms,  1 
Cranch,  262;  Ex  parte  WatHns,  7  Pet.  568.  The  charge  of  the 
court,  then,  on  this  point  was  perfectly  correct. 

But  a  more  serious  question  is  made,  whether,  supposing 
the  ring  to  have  been  stolen  there,  the  bringing  of  it  into  this 
state  constitutes  the  crime  of  theft  here. 

By  the  common  law  as  understood  in  England,  if  stolen 
goods  are  taken  into  another  county  from  the  one  in  which 
they  are  stolen,  it  is  theft  in  the  county  into  which  they  are 
carried.  But  the  law  is  otherwise  when  they  are  taken  from 
one  country  to  another.  The  position  of  the  states  of  the 
Union  in  relation  to  each  other  is  a  peculiar  one.  In  many 
respects  each  is  independent  of  the  others,  and  possesses  cer- 
tain attributes  of  sovereignty.  But  in  many  other  and  very 
important  particulars  they  form  one  country  and  one  nation. 

Owing  to  the  different  views  of  the  analogy  arising  from 
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these  conditions,  different  opinions  have  been  entertained  on 
the  subject  now  under  consideration.  In  Massachusetts  and 
Connecticut  it  has  been  held  uniformly,  and  from  an  early 
period,  that  such  carrying  into  another  state  is  theft:  Comr 
monwealth  v.  Cullins^  1  Mass.  116;  Commonwealth  v.  Andrews, 
2  Id.  14  [3  Am.  Dec.  17];  2  Swift's  System  of  Laws  of  Conn. 
381;  State  v.  Ellis,  3  Conn.  185  [8  Am.  Dec.  175].  In  the 
last  case,  Chief  Justice  Hosmcr  says:  **0n  this  subject  I  am 
incapable  of  entertaining  a  doubt.  The  decisions  have  been 
uniform  and  numerous,  and  the  transaction  alluded  to  has 
ever  been  considered  a  theft." 

In  a  recent  case  in  Massachusetts,  Commonwealth  v.  Up- 
richard,  3  Gray,  434,  440  [63  Am.  Dec.  762],  the  court  inti- 
mates a  doubt  of  the  propriety  of  the  original  judgment,  hui 
adheres  to  the  principle  as  the  now  settled  law  of  the  state. 

Of  the  necessity  of  such  a  law  no  question  is  made.  In  tlie 
words  of  Judge  Sedgwick,  it  would  be  intolerable  "  that  a 
depot  for  plunder  should  be  here  established,  and  gangs  of 
desperate  villains  be  employed  in  the  neighboring  states  for 
its  support."  The  provision  for  taking  the  thief  back  on  a 
requisition  to  the  jurisdiction  where  the  first  crime  was  com- 
mitted is  entirely  inadequate.  The  only  claim  is,  that  the 
legislature,  and  not  the  courts,  should  provide  a  remedy  for  the 
evil.  But  the  proper  result-  having  been  accomplished  judi- 
cially without  any  mischief,  and  having  been  so  long  ac- 
quiesced in  without  any  complaint,  the  principle  mast  be 
considered  as  established  beyond  the  reach  of  cavil. 

We  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 


Larceny,  Felonious  Intent  Nbcessart  to  CoNffnruTK;  Stale  v.  South, 
75  Am.  Dec.  250;  Smilh  v.  ShuUt,  32  Id.  33;  OffuU  v.  Earfywhe,  32  Id.  40. 

Property  Stolen  in  One  Stats  and  Carried  to  Ahothkb  Consti 
TDTEs  Larceny  in  Latter  State:  State  v.  EUie,  8  Am.  Dea  175;  State  y 
Sea^,  20  Id.  66;  contra,  State  v.  Browne  I  Id.  54a 
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Morehouse  v.  Northrop. 

[88  CONNICnCUT,  880.] 

Iir  Acno2<  upon  Contract  of  Warbantt,  Pabtt  Injubxd  mat,  at  hts 

Election,  Dsclabs  in  AasuMFsrr  ob  in  Tobt. 
CoiTNT  FOR  Fraud  mat  Propsrlt  bs  Joinkd  with  Count  vob  Falsb 

Warranty  in  action  upon  contract  of  warranty. 
Plaintiffs  muot  not  only  Prove  Falsb   RxPBiSBNTATiONfl,  but  must 

also  Pboyb  that  defendant  knew  them  to  be  false,  in  an  action  on  the 

case  for  certain  alleged  false  and  frandnlent  representations  in  sale  of 

chattel 

SCIKNTEB    HAT  BB  PbOYEB,   AS  ArFBOTINO   QUISTION    OF  DaMAOBS,    IN   Ao« 

TioN  ON  Casb  for  Cbrtain  Allboed  False  and  Fraudulent  Rep- 
resentations in  sale  of  chattel;  and  for  this  pnrpoae  evidence  of 
representations  of  that  character,  not  specifically  alleged  in  the  declara- 
tion, may  be  admitted  as  tending  to  prove  it. 

iHgUFFlCIENCY  OF  DECLARATION  CANNOT  BE  TaKEN  ADVANTAGE  OF  BY  WaT 

OF  Objection  to  Evidence  offered  in  support  of  the  averments  in  the 
declaration. 

Admission  of  Whole  Evidence  is  not  Ground  for  Granting  New 
Trial,  where  part  of  it  is  strictly  admissible  and  the  remainder  inadmis- 
sible, nnless  the  objecting  party  discriminates  between  admissible  and 
inadmissible  testimony,  and  confines  his  objection  to  the  latter. 

Alleged  Payment  of  Certain  Sum  of  Money  as  Consideration  of 
Contract  may  be  Proved  either  by  evidence  of  payment  in  money,  or 
of  payment  by  a  note  for  that  snm,  which  was  received  and  accepted  aa 
money  by  the  other  party. 

In  AcnoN  against  Vendor  for  False  and  Fraudulent  Representa- 
tions IN  Sale  of  Chattel,  It  is  Unnecessary  for  plaintiffs  to  aver  or 
prove  the  negotiation  or  payment  of  a  note  given  as  the  cousideratio:i  of 
the  contract,  for  when  it  was  delivered  the  contract  was  complete,  and 
the  plaintiffs  had  a  right  of  action  immediately.  Evidence  of  the  subse- 
quent ncgotiaticm  and  payment  of  the  note  is,  nevertheless,  admissible 
as  proof  of  the  value  of  the  consideration,  and  which  may  well  be  con- 
sidered by  the  jury  in  estimating  the  damages. 

Principal  Incurs  Liabiliit  in  Tokt,  as  Well  as  in  Contract,  bt 
Ratifying  Acts  of  his  Agent. 

Members  of  Partnership  Firm  are  Answerable  for  False  Warranty 
Made  by  One  of  Such  Members,  in  a  sale  of  partnership  property, 
within  the  scope  of  his  authority;  and  they  are  equally  liable  for  a  fraud 
under  the  same  circumstances,  especially  where  they  share  iu  the 
profits. 

Liabilfty  of  Joint  Owners  and  Partners  for  False  and  Fraudulent 
Representations  in  Effecting  Sale. — N.  and  S.  jointly  owued  a 
chattel,  and  agrees  I  that  N.  sliould  take  possession  and  sell  it  for  their 
joint  benefit.  N.  <lid  so,  and  sold  it  by  means  of  false  and  fraudulent 
repreaentatioos,  dividing  the  profits  equally  with  S.  UMf  in  an  action 
against  botli  for  the  fraud,  by  tlie  vendee,  that  both  were  liable,  although 
the  representations  were  made  in  the  absence  of  S.,  there  1:>eing  no  pro<jf 
that  he,  on  learning  that  they  had  been  made,  had  repudiated  the  con- 
tract, or  ha  I  ever  offered  to  restore  auy  part  of  the  consideration.  And 
tile  liability  of  the  defendants  would  have  been  the  same  had  they  been 
regarded  as  partners. 
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Action  on  the  case  against  Gad  C.  Northrop  and  John  J. 
Stillsou,  for  the  breach  of  a  contract  of  warranty  in  the  sale 
of  some  hogs.  It  appeared  from  the  first  count  of  the  declara- 
tion that  on  May  3,  1862,  at  the  town  of  New  Milford,  plain* 
tiffs  bargained  with  defendants  for  143  hogs,  which  belonged 
to  defendants  jointly,  at  the  price  of  $536.25;  that  defendants 
falsely  and  fraudulently  warranted  the  same  to  be  in  a  sound 
and  healthy  condition;  that  they  were  bought  by  plaintiffs; 
that  the  hogs  at  the  time  of  sale  and  warranty  thereof  were 
badly  diseased  and  distempered;  that  in  consequence  of  such 
nnsound  and  unhealthy  condition,  one  hundred  of  them  died; 
and  that  defendants  deceived  plaintiffs  in  the  sale  of  said  hogs 
to  the  great  damage  of  plaintiffs.  In  the  second  count,  it  was 
further  alleged  that  the  hogs  were  paid  for  by  a  note  given  by 
Morehouse,  dated  May  3,  1862,  payable  sixty  days  from  its 
date,  to  the  order  of  Silas  H.  Hill,  and  which  was  then  and 
there  made,  executed,  indorsed,  and  delivered  to  the  defend- 
ants. This  count  alleged  fraud  in  the  sale  of  the  hogs,  but 
used  the  word  ^^ warranting";  as,  '^and  the  defendants  then 
and  there,  by  falsely  and  fraudulently  warranting,  aflSrming, 
and  declaring  that  said  last-mentioned  hogs  were  sound," 
etc.  Damages  were  laid  in  the  sum  of  seven  hundred  dol- 
lars. The  general  issue  was  pleaded,  with  notice  of  special 
matter  to  be  given  in  evidence.  Plaintiffs  offered  to  prove 
that  Northrop,  at  the  time  of  the  sale,  and  as  part  of  the  ne- 
gotiation which  resulted  in  the  sale,  declared  to  the  plaintiff's 
that  the  hogs  ''were  raised  just  across  the  Hudson  Uiver,  in 
the  counties  next  back  of  Newburg,"  in  the  state  of  N<*w 
York.  They  also  offered  to  prove  that  the  hogs  were  rais<.d 
in  the  state  of  Ohio,  and  had  been  brought  by  railroad  and 
river  transports  to  Newburg,  where  the  defendants  bought 
them;  that  these  facts  were  known  to  the  defendants  at  the 
time  of  the  sale;  and  that  hogs  raised  in  Ohio  and  transported 
thence  in  the  manner  above  described  were  liable  thereby  to 
contract  diseases  and  become  unsound,  and  were  more  likely 
to  be  unhealthy  and  unsound  than  hogs  raised  in  the  counties 
about  Newburg.  To  the  admission  in  evidence  of  the  above 
declaration  of  Northrop  the  defendanta^  objected,  but  the 
court  permitted  the  whole  of  the  negotiations  connected  with 
the  sale  to  go  to  the  jury,  charging  them  that  this  declaration 
was  not  admitted  as  a  substantive  ground  of  recovery,  but 
that  they  might  consider  it,  in  connection  with  the  other  evl- 
dence  above  detailed,  in  reference  to  the  question  whether,  if 
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their  verdict  Bhoiild  be  for  the  plaintiffB,  it  should  include 
any,  and  if  any,  wliat  amount  of  exemplary  damages.  The 
plaintiffs  also  offered  in  evidence  a  note  corresponding  to  that 
descril*ed  in  the  second  count  of  their  declaration,  together 
with  proof  that  the  note  was  duly  executed  and  delivered  in 
payment  for  the  hogs  immediately  u])on  the  completion  and 
in  accordance  with  the  terms  of  the  contract  of  sale,  that  the 
defendants  subsequently  had  it  discounted  at  a  bank  for  their 
benefit,  and  that  it  was  duly  paid  at  maturity.  Defendants 
objected  to  the  admission  of  the  note  and  the  accompany- 
ing evidence  on  the  ground  of  variance,  and  also  because  it 
was  not  alleged  in  the  declaration  that  the  note  had  been 
paid,  but  the  court  admitted  all  the  evidence  thus  offered* 
It  was  admitted  that  the  defendants  at  Newburg  became 
the  joint  owners  of  the  hogs  in  equal  shares,  and  so  con- 
tinued until  their  sale  to  the  plaintiffs;  that  at  Pawling,  in 
the  state  of  New  York,  the  hogs  were  taken  by  Northrop  into 
his  possession  and  under  his  control,  in  pursuance  of  an 
arrangement  there  made  between  Stillson  and  himself,  for  the 
express  purpose  of  effecting  a  sale  of  them  for  the  joint  and 
equal  benefit  of  both  owners;  and  that  Northrop  afterwards, 
in  the  absence  of  Stillson,  sold  the  hogs  at  New  Milford  to 
the  plaintiffs  at  a  profit,  which  was  equally  divided  between 
the  defendants.  The  plaintiffs  also  offered  evidence  to  prove 
that  Northrop  at  the  time  of  the  sale,  and  as  one  of  its  terms 
and  conditions,  made  the  warranty,  and  the  affirmations  and 
representations  described  in  their  declaration,  and  that  the 
same  were  false  and  fraudulent,  and  well  known  to  him  at  the 
time  to  be  untrue.  Verdict  for  plaintiffs  to  recover  $823  dam- 
ages. Defendants  moved  for  a  new  trial,  on  account  of  the 
admission  of  the  evidence  objected  to,  and  of  the  refusal  of 
the  court  to  charge  as  requested.  Other  facts  are  stated  in 
the  opinion. 

Graves  and  TurrUl,  in  support  of  the  motion. 
H.  S,  Sanford  hnd  E.  W.  Seymour,  contra. 

By  Court,  Carpenter,  J.  The  plaintiffs  had  their  election 
to  bring  their  action  in  assumpsit  or  tort.  They  chose  the 
latter.  The  declaration  contains  two  counts:  the  first  is  for  a 
false  warranty,  the  second  is  for  a  false  warranty  and  also  for 
a  fraud  in  the  sale  of  the  hogs.  Whether  this  count  would 
have  stood  the  test  of  a  special  demurrer,  it  is  not  now  neces* 
sary  to  inquire.     It  is  in  form  and  substance  a  count  for  fraud. 


214  Morehouse  v,  Northrop.  [Coon. 

and  with  the  exception  of  the  word  ''  warranting/'  is  in  the 
usual  form.  We  think  it  was  so  intended  by  the  pleader,  and 
as  such  was  properly  joined  with  a  count  for  false  warranty: 
ITumiston  v.  Smith,  22  Conn.  19. 

T}ic  other  questions  arising  upon  the  record  will  be  consid- 
ered in  their  order. 

1.  The  defendants  objected  to  the  evidence  offered  to  prove 
the  declaration  of  Northrop,  made  during  the  negotiations 
which  resulted  in  the  sale,  that  the  hogs  in  question  "  were 
raised  just  across  the  Hudson  River,  in  the  counties  next  back 
of  Newburg,"  in  the  state  of  New  York. 

The  view  we  have  taken  of  the  nature  of  this  action  relieves 
this  question  of  all  diiBculty.  Under  the  second  count,  the 
plaintiffs  must  not  only  prove  the  false  representations,  but 
must  also  prove  that  the  defendant  Northrop  knew  them  to 
be  false.  This  evidence  was  offered  as  tending  to  prove  the 
€cientery  and  as  affecting  the  question  of  damages.  For  this 
purpose  we  think  the  evidence  was  properly  admitted. 

If  it  be  notoriously  true,  as  the  plaintiffs  claimed,  that  hogs 
raised  in  that  locality  were  much  more  likely  to  be  sound  and 
free  from  disease  than  those  transported  from  the  West,  the 
motive  of  Northrop  in  making  the  declaration  is  apparent. 
He  could  have  had  no  other  object,  assuming  the  declaration 
to  be  untrue,  than  to  mislead  and  deceive  the  plaintiffs  in 
respect  to  the  soundness  of  the  hogs.  He  had  declared  them 
to  be  sound  and  free  from  disease;  und  then,  to  allay  all 
suspicion  and  induce  the  plaintiffs  to  believe  this  representa- 
tion, he  adds  that  they  were  raised  just  back  of  Newburg. 
It  was  an  artifice  well  calculated  to  deceive  the  plaintiffs, 
and  from  it,  in  connection  with  the  other  proof,  the  jury 
might  well  infer  that  they  were  deceived,  and  that  it  was  done 
willfully. 

2.  The  note  described  in  the  second  count,  and  the  evidence 
that  it  was  delivered  to  the  defendants  in  payment,  received 
and  negotiated  by  them,  and  paid  by  the  plaintiffs  when  due, 
were  objected  to  as  inadmissible;  but  the  court  overruled  the 
objection.  The  ground  of  the  objection  was,  that  there  was  no 
allegation  that  the  note  had  been  paid,  and  because  it  was  a 
variance  from  the  allegations  in  the  declaration.  The  latter 
objection  is  not  insisted  on.  The  note  is  correctly  described, 
and  it  is  alleged  that  the  hogs  were  to  be  paid  for  by  the  note, 
and  that  it  was  delivered  to  the  defendants  at  the  time  of  sale. 
These  allegations  are  pertinent  to  the  plaintiffs'  case^  and  may 
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be  proved  whether  the  declaration  is  sufficient  or  otherwise: 
Adams  v.  Way,  32  Conn.  160.  The  insufficiency  of  the  dec- 
laration cannot  be  taken  advantage  of  by  way  of  objection  to 
evidence  offered  in  support  of  the  averments  in  the  declara- 
tion. Thus  far,  then,  the  evidence  offered  was  admissible; 
and  if  the  rest  were  inadmissible,  we  should  refuse  to  grant  a 
new  trial,  for  the  reason  that  the  defendants  do  not  discrimi* 
nate  between  admissible  and  inadmissible  testimony,  and 
confine  their  objection  to  the  latter:  Rules  of  Practice,  18  Id. 
574;  Fitch  v.  Woodruff  and  Beach  Iron  Works,  29  Id.  82;  State 
v.  Alford,  31  Id.  40. 

But  we  are  of  the  opinion  that  all  the  evidence  was  strictly 
admissible.  The  first  count  alleges  payment,  without  specify- 
ing how  it  was  made.  This  allegation  may  be  proved,  either 
by  proof  of  payment  in  money  or  of  payment  in  some  other 
thing  which  the  defendants  received  and  accepted  as  money, — 
such  as  bank  checks,  bills  of  exchange,  promissory  notes,  or 
the  like.  All  the  evidence  objected  to  tended  to  prove  this 
averment,  and  from  this  evidence  alone  the  jury  would  have 
been  justified  in  finding  it  true. 

In  respect  to  the  second  count,  it  was  unnecessary  for  the 
plaintiffs  to  aver  or  prove  the  negotiation  or  payment  of  the 
note  in  order  to  maintain  their  action.  The  consideration  of 
the  contract  was  the  note,  and  when  that  was  delivered  the 
contract  was  complete,  and  the  plaintiffs  had  a  right  of  action 
immediately.  They  were  not  bound  to  wait  for  the  note  to 
mature,  but  might  sue  at  once,  and  while  the  note  was  in  the 
defendants'  hands.  This  part  of  the  evidence,  therefore,  was 
not  essential  to  the  plaintiffs'  right  of  recovery.  But  we  are 
of  the  opinion  that  it  was  admissible  nevertheless.  It  proved 
the  value  of  the  consideration,  and  that  it  was  not  a  mere 
technical  one.  That  fact  might  well  be  considered  by  the 
jury  in  estimating  the  damages. 

3.  The  last  objection  respects  the  charge  of  the  court  to  the 
jury.  The  defendants  were  joint  owners  of  the  property  in 
question.  They  made  an  arrangement  by  which  Northrop 
took  it  into  his  keeping,  and  under  his  control  and  manage- 
ment, for  the  purpose  of  effecting  a  sale  thereof  for  the  equal 
and  joint  profit  and  benefit  of  the  owners.  Northrop,  in  the 
absence  of  Stillson,  sold  the  hogs  at  a  profit,  which  was  equally 
divided  between  them.  The  case  does  not  show  that  Stillson, 
after  the  circumstances  of  the  warranty  and  fraud  came  to  his 
knowledge,  ever  repudiated  the  contract,  or  offered  to  restore 


216  Morehouse  v.  Northrop.  [Conn. 

any  part  of  the  consideration;  but  on  the  contrary,  he  still 
insists  upon  retaining  his  portion  of  the  profits.  Under  these 
circumstances,  the  jury  were  told,  in  substance,  that  if  in  the 
contract  of  sale  there  was  a  false  warranty  or  fraud,  whereby 
the  plaintiffs  had  sustained  damage,  both  defendants  were  lia- 
ble.    We  sec  no  objection  to  this  charge. 

Northrop  was  expressly  authorized  to  sell.  In  doing  so,  as 
the  jury  must  have  found,  he  falsely  warranted  the  property 
sold,  or  was  guilty  of  fraud.  Stillson,  by  his  subsequent  con- 
duct, ratified  the  contract,  not  in  part,  but  in  totOy  including 
the  warranty  and  deceit.  He  was  therefore  a  party  to  the 
contract.  He  shared  in  the  profits,  and  must  not  now  com- 
plain that  he  is  required  to  share  in  the  responsibility.  By 
the  ratification  of  the  acts  of  an  agent,  in  tort  as  well  as  in 
contract,  a  liability  is  incurred  by  the  principal:  Parsons  on 
Contracts,  51,  52,  and  cases  there  cited. 

If  the  defendants  are  to  be  regarded  as  partners  in  this 
transaction,'  their  liability  will  be  the  same.  That  all  the 
members  of  a  firm  are  answerable  for  a  false  warranty  made 
by  one  of  the  members,  in  a  sale  of  partnership  property, 
within  the  scope  of  his  authority,  is  too  clear  for  argument. 
They  are  equally  liable  for  a  fraud  under  the  same  circum- 
stances, especially  where  they  share  in  the  profits:  Locke  y. 
Steams,  1  Met.   560  [35  Am.  Dec.  382], 

We  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 


Plaintifp  mat  Elbct  between  Trespass  on  Case  and  Assumfsit  for 
fraudulent  representatioDs  in  sale  of  chattel:  Trice  v.  Codaran,  56  Aol  Dea 
151,  note  154. 

Proper  Form  or  AcnoN  for  Breach  of  Warranty  in  Sales:  See  note 
to  7'rice  v.  Cockran,  56  Am.  Deo.  154;  Price  v.  Lewis,  55  Id.  536;  BarUvolih 
mew  V.  Busknell,  52  Id.  338. 

Scienter  must  be  Proved  in  Action  for  False  Representations  in  Sale 
or  Chattel:  See  note  to  Zabrielde  v.  Smith,  64  Am.  Dec.  559,  and  cases  there 
collected;  Can  jMl  v.  JJillman,  61  Id.  195;  note  to  Tryon  v.  WhUmarah,  35  Id. 
343;  note  to  Lof^tlell  v.  Baker,  35  Id.  363;  MaJmnn  v.  Harding,  59  Id.  401, 
note  407;  Wdmtr  v.  CJemerU,  78  Id.  411;  Page  v.  Parka-,  80  Id.  172,  note 
163. 

Scienter  need  not  be  Alleged  or  Proved  in  Action  for  Breach  of 
Warranty:  Trice  v.  Cochran,  56  Am.  Deo.  151;  WaUre  v.  MaUingly,  4  Id. 
631.  As  to  when  vendor  of  personal  property  is  liable  for  breach  of  warranty 
of  soundness,  see  note  to  West  v.  Emery,  44  Id.  358. 

Where  Principal  Retains  Benefit  of  Wrong  by  his  Agent,  He  n 
Liable  for  CoNSEguENOES:  See  note  to  Qritwold  v.  Haoen,  82  Am.  Dee. 
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For  the  fraud,  deceit,  or  other  wrongful  act  of  an  agent  in  the  count 
of  his  employment^  the  principal  is  civilly  anawerable:  Lodx  v.  SieariM^  35 
Id.  382. 

Foa  Fraitd  ob  Dbcett  ov  Oms  Partner  within  scope  of  hii  general  part- 
nership authority,  the  partnership  ia  liable  in  damages:  Xodbe  v.  Sleanu,  35 
Am.  Dec  382;  note  to  Grimoold  v.  Hcnen,  82  Id.  396. 

LlABIUrT  OT  Two  PXRflONS  JOXNTLT  FOR  FaLSB  BxPRttXXTATXOVS:  BUlm 

▼.  fFAate,  45  Am.  Deo.  214. 


HiNE  V.  Stephens  and  Town  op  Naugatuck, 

[88  COKNBCnCUT,  497.] 

BiOBT  OV  Sklbcthzm  ov  Town  to  Prosbodtx  and  Deixnd  Sum  to 
Which  their  Town  is  Party. — Under  a  statute  providing  that  it 
shall  be  the  duty  of  selectmen  "  to  superintend  the  concerns  of  the  town, 
adjust  and  settle  all  acoounte  against  the  same,"  etc.,  they,  by  virtue  of 
their  powers  as  selectmen,  and  without  the  delegation  of  any  special 
authority  for  the  purpose,  have  a  right  to  prosecute  and  defend  suits  to 
which  their  town  is  a  party. 

Avthoritt  of  Town  Selectmen  is  No  More  Personal  Trust  than 
That  of  an  administrator,  a  conservator,  or  a  guardian,  — all  of  whom 
may  submit  matters  within  their  charge  to  arbitration. 

Power  or  Town  to  Submit  Claim  for  Damages  to  Arbitration.  — The 
court  in  this  case  was  inclined  to  hold  that  the  selectmen  of  a  town  have 
power,  without  special  authority  from  it,  to  submit  to  arbitration  a 
claim  agaunat  the  town  for  damages. 

IirjUNcriON  should  Issue  only  to  Prevent  "Great  and  Irreparable 
Mischief.  It  cannot  be  demanded  as  a  matter  of  right,  and  the  grant- 
ing of  it  must  always  rest  in  the  sound  discretion  of  the  court,  governed 
by  the  nature  of  the  case. 

Kquitable  Considerations  Stated  why  Court  would  hate  Refused  to 
Grant  Injunction  in  This  Case,  even  if  they  had  regarded  the  award 
as  invalid. 

Petition  praying  for  an  injunction  against  the  payment  of 
an  aw€U*d  of  $1,425,  made  by  arbitrators  against  the  town  in 
iavor  of  one  Philo  Beecher.  The  facts  are  nearly  all  stated  in 
the  opinion.  The  "  warning  "  there  mentioned  was  the  notice 
of  a  meeting.  The  reason  why  Hine  and  the  other  petitioner 
resisted  the  payment  of  the  award  is  stated  in  the  opinion. 
They  were  tax-payers,  but  not  selectmen;  and  it  was  Hine  that 
the  court  held  should  be  estopped  by  his  acts  and  conduct. 
Smith  and  Warner  were  the  selectmen.  Respondents  claimed 
that  the  petition  should  be  dismissed  with  costs;  but  the  court 
decreed  that  a  perpetual  injunction  should  issue.  The  re- 
spondents moved  for  a  new  trial. 

H.  B,  Munson  ami  11.  Stnddardy  in  support  of  the  motion. 

Beach  and  Webster^  and  Jline,  contra. 
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By  Court,  McCurdy,  J.  Philo  Beecher  claimed  to  have  re- 
ceived certain  injuries  to  his  person  and  property  through  the 
defective  condition  of  a  road  which  it  was  the  duty  of  the 
town  of  Naugatuck  to  keep  in  repair,  and  demanded  a  large 
sum  in  damages.  The  selectmen  disputed  the  liability  of  the 
town.  The  town,  at  a  meeting,  when  the  subject  had  not  l>ccn 
mentioned  in  the  warning,  voted  that  the  selectmen  should  Le 
instructed  to  settle  with  him  on  such  terms  as  they  should 
deem  to  be  for  the  best  interest  of  the  town.  The  selectmen 
submitted  the  matter  in  dispute  to  arbitrators,  who  awarded 
in  his  favor.  The  petitioner  Hine  consented  to  the  reference, 
gave  bonds  for  the  town,  and  acted  as  its  counsel  on  the  trial. 
There  is  no  averment  in  the  petition,  and  it  is  nowhere  inti- 
mated, that  the  demand  was  unjust,  or  that  the  conduct  of 
the  parlies  or  arbitrators  was  unfair,  or  that  the  damages  are 
excessive.  It  appears  either  directly  or  by  inference  that  the 
selectmen  and  treasurer,  and  the  town  itself,  acquiesce  in  the 
result,  and  will  pay  the  award  unless  restrained. 

The  ground  of  this  application  is  that  the  selectmen  had  no 
power  to  make  the  submission.  In  the  case  of  Griswold  v. 
North  Stonington,  5  Conn.  367,  it  was  held  that  selectmen  luid 
no  such  authority.  It  is  well  known  that  the  court  which 
made  that  decision  were  emphatically  strict  constructionists 
in  relation  to  the  power  conferred  by  statute  upon  public  offi- 
cers, and  somewhat  more  liberal  ^aews  on  the  subject  have 
since  been  entertained.  Chief  Justice  Hosmer,  in  giving  the 
opinion,  relies  very  much  upon  the  precise  language  of  the 
statute  then  existing  as  defining  and  limiting  their  power.  A 
very  prominent  reason  which  he  gives  in  support  of  the  decis- 
ion is,  that  "the  selectmen  are  not  authorized  to  prosecute 
suits  in  the  name  and  behalf  of  the  town." 

But  in  contradiction  of  this,  it  was  held  in  the  case  of  Union 
V.  Crawfordj  19  Conn.  331,  that  "the  selectmen  of  a  town, 
by  virtue  of  their  general  powers  as  selectmen,  and  without 
the  delegation  of  any  special  authority  for  the  purpose,  have 
a  right  to  prosecute  and  defend  suits  to  which  their  town  is  a 
party.?  Judge  Waite  says  that  the  statute  provides  that  "  it 
shall  be  their  duty  to  superintend  the  concerns  of  the  town, 
adjust  and  settle  idl  accounts  against  the  same,"  etc.  "  Now, 
if  a  suit  in  which  the  town  is  a  party  is  one  of  the  concerns  of 
that  town,  it  falls  literally  under  the  superintendence  of  the 
selectmen.  They  alone  have  power  to  settle  and  adjust  the 
matter  in  oontroveray The  selectmen,  in  superintending 
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the  concerns  of  the  town,  ia  settling  and  adjusting  claims,  and 
in  drawing  orders  for  payment,  act  but  as  agents  of  the  town." 
He  lays  much  stress  upon  the  change  between  the  terms  of 
the  statute  as  it  formerly  existed  and  as  it  stood  after  the  re- 
vision. He  says:  "Then  they  were  appointed  to  take  care  of 
and  order  the  prudential  affairs  of  their  towns.  The  stat* 
ute  as  revised  in  1821  makes  it  their  duty  to  superintend 
the  concerns  of  the  town,  thus  conferring  upon  them  powers  in 
very  general  and  comprehensive  terms." 

Although  in  that  case  the  suit  was  for  supplies  to  a  pauper, 
the  principle  was  laid  down  generally  as  to  the  powers  of  se* 
lectmen  to  settle  and  adjust  matters  in  controversy.  The  court 
say:  "  When  we  consider  the  many  suits  to  which  a  town  is 
exposed  in  relation  to  its  bridges,  its  highways,  and  its  paupers, 
it  can  hardly  be  supposed  that  the  legislature  should  have  in- 
tended to  leave  them  without  agents  at  all  times  empowered 
to  defend  their  rights."  The  power  to  settle  in  a  highway 
matter  is  placed  upon  the  same  footing  as  in  a  pauper  case. 

It  is,  however,  said  that  this  authority  of  the  selectmen  is  a 
personal  trust  which  they  cannot  delegate  to  others.  But  if 
they  have  this  power  to  settle,  the  mode  may  be  discretionary; 
and  taking  the  opinion  of  men  who  are  presumed  to  be  intel- 
ligent and  impartial  as  the  basis  of  their  action  is  only  a  mode 
of  settling  and  adjusting  a  claim.  They  adopt  the  decision  as 
their  own  judgment,  and  the  terms  become  theirs. 

There  is  no  more  danger  to  the  town  from  their  submitting 
a  matter  to  arbitration  than  from  their  exercise  of  any  other 
power.  The  avoiding  of  a  lawsuit  by  a  reference,  and  thereby 
escaping  the  delay,  the  expense,  and  the  risk  of  a  jury  trial, 
is  in  most  cases  eminently  judicious.  The  trust  is  no  more 
personal  than  that  of  an  administrator,  a  conservator,  or  a 
guardian;  yet  all  these  officers  may  submit  matters  within 
their  charge  to  arbitration:  Ailing  v.  Munson,  2  Conn.  691, 
696;  Huichins  y.  Johnson,  12  Id.  376  [30  Am.  Dec.  622];  Weed 
V.  EUiSy  3  Caines,  253. 

For  these  reasons,  we  incline  to  the  opinion  that  selectmen 
have  the  authority  in  question. 

But  there  is  another  ground  upon  which  we  think  this 
petition  should  be  dismissed.  The  remedy  by  injunction  is 
'^  summary,  peculiar,  and  extraordinary."  An  injunction 
^onght  not  to  be  issued  except  for  the  prevention  of  great  and 
irreparable  mischief."  It  '4s  not  ex  debito  justicia  for  any 
injury  threatened  or  done  to  the  estate  or  rights  of  a  person^ 


220  HiNE  V.  Stephenb.  [Conn. 

but  the  granting  of  it  must  always  rest  in  sound  discretion 
governed  by  the  nature  of  the  case":  Enfield  ToU  Bridge  Co. 
V.  Connecticut  River  Co.,  7  Conn.  50;  Bigelow  v.  Hartford 
Bridge  Co.,  14  Id.  565  [36  Am.  Dec.  502];  Whittlesey  v.  HaH- 
ford.  Providence,  and  FishkiU  R.  R.  Co.,  23  Id.  421. 

It  does  not  appear  that  there  has  been  any  wrong  or  injury 
to  the  town.  But  an  injunction  would  be  productive  of  great 
hardship  and  injustice  to  the  party  in  whose  favor  the  award 
was  made.  He  has  acted  in  good  faith,  and  would  be  estopped 
by  the  award.  He  cannot  be  restored  to  his  position  before 
the  reference.  No  proposition  is  made  to  refund  his  expenses, 
and  he  would  be  unable  to  recover  them.  His  testimony  may 
be  lost.  The  town  has  taken  its  chance  of  a  decision  in  its 
favor.  It  does  not  now  oppose  the  result.  Two  individualfl 
(one  of  whom,  at  least,  should  be  estopped)  resist  upon  the 
ground  that  paying  the  sum  awarded  would  increase  their 
taxes.  What  would  be  the  amount  of  the  increase  is  not  ap- 
parent, but  it  is  safe  to  suppose  that  the  injury  would  not  come 
under  the  head  of  ^' great  and  irreparable." 

Under  these  circumstances,  it  can  hardly  be  expected  that 
a  court  of  equity  should  interfere  in  a  matter  which  is  sub- 
stantially  adjusted,  and  plunge  the  town  into  a  lawsuit. 

We  think  there  is  manifest  error  in  the  judgment  of  the  bu« 
perior  court. 

In  this  opinion  the  other  judges  concurred. 


TausTEEtf  ov  Town  havb  Fowkr  to  Paosecuts  aitd  Dnmno  Qutib^ 
Ain>  TO  GoMPRomsB  Same:  Town  qf  Petersburg  v.  Mappin,  56  Am.  Deo.  501. 

Ck>NS£BVAT0B  MAY  SUBlilT  ClAIM  TO  AkBITRATION:  HtOckuU  V.  JohtUOH, 

80  Am.  Dec.  622.- 

EXEOUTOBS  AND  ADMINiarrRATOBS  MAT  SUBMIT  CLAIMS  TO  ABBTTBATIOXr: 

Crum  V.  Moore's  AdrrCr,  82  Am.  Dec.  262,  note  269,  and  extended  note  to 
Hutchins  V.  Johnson,  30  Id.  626,  634,  showing  who  may  submit  to  arbitration 
when  acting  for  another. 

Injunction  should  Issue  only  to  Fbevent  "Obeat  and  Ibbepababli 
MisOHiEV  ":  Hinehman  ▼.  Paterson  Horse  R.  R,  Co.,  86  Am.  Dec.  252;  ScJutr* 
meier  ▼.  SL  Paul  etc  R.  R.  Co.,  83  Id.  770,  note  772.  Right  of  injnnotioQ  u 
not  ex  debito  justiOcB.  The  application  ia  addressed  to  the  sound  conscience 
of  the  chancellor,  etc:  Reddall  v.  Bryan,  74  Id.  550,  note  554. 

Citations  of  Principal  Case. — Injunction  is  proper  remedy  to  restrain 
collection  of  illegal  tax:  City  qf  Delphi  ▼.  Bowen,  61  Ind.  37;  but  a  court  of 
equity  wiU  not,  except  in  an  extreme  case,  interfere  by  injunction  with  pro- 
oeedings  for  the  ooUectian  of  taxes:  Rowlamd  t.  First  School  Dktrid,  42 
Conn.  32. 
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fSS  CONKBCnCUT,  6S2.] 

Constitutional  Psovisiozr  that  "Pbopkrtt  of  No  Person  shall  bi 
Ta&sn  for  Pubuo  Usb  witrout  Just  CoMP£N8ATioif "  dobs  not 
Mean  that  the  property  must  be  literally  taken  by  the  public  as  a  body 
into  its  direct  possession  and  for  its  actual  use,  as  in  the  case  of  a  state- 
house,  a  court-house,  a  fort,  an  arsenal,  a  park,  etc. 
** Public  Usb"  Mbans  Ptblio  Usefulness,  Utilitt,  ob  Adtantaob,  ok 
What  is  Pboductivb  of  General  Bbnefit;  so  that  any  apprpyiating 
of  private  property  by  the  state,  under  its  right  of  eminent  domain,  for 
purposes  of  great  advantage  to  the  community,  is  a  taking  for  public 
use.  The  term  ia  synonymous  with  public  benefit  or  advantage,  and 
is  equivalent  to  the  statutory  phrase  "of  common  convenience  and 
necessity,"  used  with  reference  to  highways. 
Flowagb  Laws  of  Various  States,  Allowing  Land  to  be  Flowed  fob 
Mill  and  MANUFAcruRiNO  Purposes,  are  Justified  upon  Principle 
of  Public  Benefit.  Thus  the  Connecticut  act  of  1864,  known  as  the 
flowage  act,  has  been  held  constitutional:  See  Oen.  Stats.  Conn.,  Rev. 
of  1866,  p.  89.  Such  taking,  in  view  of  its  effect  upon  the  community, 
is  for  a  public  usa 

No  Precise  Linb  can  be  Drawn  between  Pubuc  and  Private  Uses. 
Li  those  difficult  intermediate  cases  where  public  and  private  interests 
are  blended  together,  each  must  depend  on  its  own  peculiar  circum- 
stances. 

Ibbtances  of  Laws  Which  have  been  Sustained  for  Reason  that 
"Pubuc  Purposes  and  Uses  were  to  be  Pbomotei*,'*  M-heu  attacked 
upon  constitutional  objections. 

Obibt-mill,  though  upon  Owner's  Own  Land,  mat  isk  of  Such  Gen- 
eral Usefulness  as  to  Constitute  "Public  Use."  The  use  of  the 
mill,  according  to  the  facts  of  this  particular  case,  was  found  to  be  of  a 
public  nature. 

QuEsmoN  AS  to  whether  Law  is  Repugnant  to  Constitution  is  at 
All  Times  One  of  Great  Delicacy,  which  ought  seldom,  if  ever,  to 
be  decided  in  the  affirmative  in  a  doubtful  case. 

JvmcR  AND  PROPRIETT  OF  Flowage  Law  is  peculiarly  a  question  for 
legislative  rather  than  judicial  determination. 

Owner  of  EziflriiNO  Grist-ioll  is  only  Proper  Person  to  Bring  Peti- 
tion, UNDER  Flowage  Act,  to  flood  another's  land  by  a  mill-pond;  and 
the  fact  that  the  mill  is  in  the  possession  of  a  tenant  at  will,  by  whom 
it  is  run  on  his  own  account  and  for  a  stated  rent,  does  not  alter  the 
cue;  neither  is  it  material  that  the  petitioner  had  raised  the  dam,  be- 
fore his  application,  to  substantially  the  height  prayed  for,  under  a 
license  from  the  respondent  that  had  since  been  revoked,  and  had  wrong- 
fully kept  up  the  dam  at  that  height. 

Evidence  Properly  Rejected  on  Hearino  of  Petition  to  Flow  Land.  — 
Where  petition  for  right  to  flood  respondent's  land  by  a  mill-pond  has 
been  referred  to  a  committee  under  the  statute,  it  is  proper  for  them,  in 
assessing  the  damages  to  be  paid  to  the  respondent  for  the  flowing  ol 
his  land,  to  refuse  to  hear  evidence  offered  by  tlie  respondent  to  show 
the  valiio  of  his  land  to  the  mill  of  the  petitioner  if  flowed  as  pnh 
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On  Hbarinq  of  PErrrioN  Prating  for  Authoritt  to  Raisi  Dam  to 
Height  of  Eleven  Feet  Four  Inches  to  flood  respondent's  land  by 
mill-pond,  the  oommittee  to  whom  the  petition  has  been  referred  under 
the  flowage  statute  may  consistently  establish  the  dam  at  the  height  of 
ten  and  a  half  feet,  where  they  have  found  that  the  flowing  of  the  land 
as  prayed  for  in  the  petition  would  be  for  the  pnblio  use. 

Petition  under  the  act  of  1864,  known  as  the  flowage  act, 
for  the  right  to  flood,  by  a  mill-pond,  certain  land  of  the  re- 
spondent. The  case  was  referred  to  a  committee,  under  the 
provisions  of  the  statute,  who  made  a  report,  against  which  a 
remonstrance  was  filed  by  the  respondent.  Prom  this  report 
and  the  facts  found  by  the  court,  upon  the  hearing  of  the  re- 
monstrance, it  appeared  that  the  owner's  dam,  as  he  had  a 
right  to  keep  and  maintain  it,  was  about  five  feet  four  inches 
high,  and  he  sought  to  raise  his  dam  six  feet  higher,  alleging 
that  it  was  of  the  highest  importance  to  the  usefulness  of  his 
mill,  and  would  be  for  the  public  use,  to  so  raise  it,  and 
Uiereby  flow  the  land  of  the  respondent.  He  had  already 
raised  it  to  substantially  the  height  prayed  for,  under  a 
license  from  the  respondent,  that  had  since  been  revoked, 
and  of  course,  since  such  revocation,  he  was  wrongfully  keep- 
ing up  the  dam  at  its  increased  height  at  the  time  the  petition 
was  brought.  The  mill  was  a  grist-mill;  and  with  regard  to 
its  usefulness  to  the  public,  it  was  found  that  the  petitioner 
was  a  grocery  merchant  in  a  manufacturing  community,  where 
the  people  relied  very  much  for  all  supplies  upon  the  grocery 
stores;  that  ground  feed  for  pigs,  poultry,  cows,  and  other 
domestic  animals  were  articles  necessarily  kept  in  such  stores 
for  the  accommodation  of  the  community;  that  the  plaintifl 
erected  the  mill  for  the  purpose  of  grinding  such  feed,  and 
also  Uour  for  himself,  and  for  others  engaged  in  the  same  busi- 
ness, and  for  the  community  generally;  that  the  wants  of  the 
community  generally  for  custom  grinding  were  not  such  as  to 
absolutely  require  the  erection  and  maintenance  of  the  mill, 
and  their  custom  grinding  would  not  furnish  it  full  employ- 
ment; that  its  erection  and  use  for  custom  grinding  was  a 
public  benefit,  and  would  continue  to  be  such,  if  all  the  ac- 
commodation required  should  continue  to  be  extended  to  the 
public  for  that  purpose;  but  that  the  mill  stood  on  the  land  of 
the  petitioner,  and  that  he  was  under  no  legal  obligation  to 
permit  the  public  to  have  access  to  it,  or  to  grind  for  them,  if 
he  chose  to  decline  to  do  so.  It  appeared  that  the  mill  was 
ill  the  poseession  of  a  tenant  at  will,  by  whom  it  was  run  on 
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his  own  account  and  for  a  stated  rent.  The  committee  a8> 
Bessed  the  damages  to  be  paid  to  the  respondent  for  the  flow- 
ing of  his  land,  but  refused  to  hear  evidence  offered  by  the 
respondent  to  prove  the  value  of  his  land  to  the  petitioner  for 
the  purpose  of  enabling  him  to  increase  the  power  of  his  mill 
by  raising  his  dam  and  flowing  the  land  as  proposed.  The 
committee  found  that  the  flowing  of  the  land,  as  prayed  for  in 
the  petition,  would  be  for  the  public  use,  and  established  the 
dam  at  ten  and  a  half  feet.  Upon  these  facts,  the  court  re- 
served for  the  advice  of  this  court  the  questions  whether  the 
objections  to  the  report,  which  will  be  understood  from  the 
opinion,  should  be  overruled  and  the  report  be  accepted; 
whether  the  raising  of  the  petitioner's  dam  and  flowing  the 
respondent's  land  would  bo  **  for  public  use  "  within  the  mean- 
ing of  the  act  entitled  '^An  act  to  encourage  the  erection  and 
support  of  water-power  manufactories'';  and  the  question 
whether  any  and  what  decree  should  be  passed. 

Carter f  for  the  petitioner. 

0.  S.  Seymour  and  L.  Warner^  Jr.,  for  the  respondent. 

By  Court,  McCurdy,  J.  The  questions  presented  in  this 
case  are  deserving  of  the  most  serious  consideration,  on  the 
one  side  invohing  rights  of  property  guaranteed  by  the  fun- 
damental law,  and  on  the  other  affecting,  as  long  as  water 
runs,  the  interests  of  business  and  the  prosperity  of  the  state. 

The  constitution  declares  that  **  the  property  of  no  person 
shall  1)0  taken  for  public  use  without  just  compensation." 
This  is  indeed  a  principle  of  natural  law.  The  decision  of 
the  case  turns  upon  the  meaning  and  effect  of  this  provision. 
The  defendant  insists  that  in  favor  of  private  rights  the  con- 
struction should  be  strict,  and  that  the  term  "public  use*' 
means  possession,  occupation,  direct  enjoyment  by  the  public. 
Or  in  other  words,  that  the  property  must  be  literally  taken 
by  the  public  as  a  body  into  its  direct  possession  and  for  its 
actual  use,  as  in  the  instances  of  a  state-house,  a  court-house, 
a  fort,  an  arsenal,  a  park,  etc. 

It  seems  to  us  that  such  a  limitation  of  the  intent  of  this 
important  clause  would  be  entirely  different  from  its  accepted 
interpretation,  and  would  prove  as  unfortunate  as  novel.  One 
of  the  most  common  meanings  of  the  word  "  use,"  as  defined 
by  Webster,  is  ''usefulness,  utility,  advantage,  productive  of 
benefit"  "Public  use"  may  therefore  well  mean  public  use- 
fulnesSy  utility,  or  advantage,  or  what  is  productive  of  general 
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benefit;  so  that  any  appropriating  of  private  property  by  the 
state  under  its  right  of  eminent  domain  for  purposes  of  great 
advantage  to  the  community  is  a  taking  for  public  use.  Such, 
it  is  believed,  is  the  construction  which  has  uniformly  been 
put  upon  the  language  by  courts,  legislatures,  and  legal  au- 
thorities. 

Angell,  in  his  treatise  on  watercourses,  sec.  457,  says:  "  It 
is  obvious  that  the  government  of  no  state  can  administer  its 
public  affairs  in  the  manner  most  beneficial  to  the  community 
at  large  if  it  cannot  in  particular  emergencies  and  for  public 
utility  exercise  at  least  a  qualified  power  of  disposing  of  or 
of  impairing  in  value  the  property  of  an  individual  citizen. 
To  this  power,  according  to  Vattel,  men  have  impliedly  yielded, 
although  it  has  not  been  expressly  reserved."  Bynkershoek 
recognizes  the  same  power  whenever  ^'  the  public  necessity  or 
public  utility  requires":  Lib.  2,  c.  15.  Grotius,  Puffendorf, 
and  other  eminent  writers  state  the  principle  in  similar  lan- 
guage. In  Beekman  v.  Saratoga  and  Schenectady  R,  R.  Co.,  3 
Paige,  73  [22  Am.  Dec.  671],  Chancellor  Walworth  says:  "If 
the  public  interest  can  in  any  way  be  promoted  by  the  taking 
of  private  property,  it  must  rest  in  the  wisdom  of  the  legisla- 
ture to  determine  whether  the  benefit  to  the  public  will  be  of 
sufficient  importance  to  render  it  expedient  for  them  to  exer> 
cise  the  right."  In  another  case  he  says  that  it  is  upon  this 
principle  of  public  benefit  that  the  flowage  laws  of  the  several 
states  are  justified. 

Speaking  of  such  laws  allowing  land  to  be  flowed  for  mill 
purposes,  Angell  Bays  (Treatise  on  Watercourses,  sec.  487): 
"  It  seems,  however,  to  be  abundantly  well  settled  that  it  is 
sufficiently  for  the  public  good;  for  the  statutory  law  of  which 
we  have  given  an  account  has  been  too  long  ingrafted  in  the 
jurisprudence  of  the  states  in  which  it  has  been  enacted,  re- 
vised and  amended  through  a  long  course  of  legislation,  and 
too  steadily  sustained  by  judicial  sanction,  to  be  now  declared 
not  to  be  within  the  eminent  domain  of  the  government. 
More  especially  should  this  long  and  uninterrupted  public  ac- 
quiescence be  deemed  conclusive  when  it  is  considered  that 
the  line  of  demarkation  between  a  use  that  is  public  and  one 
that  is  strictly  and  entirely  private  is  a  line  not  easy  to  be 
drawn."  In  the  case  of  Fiske  v.  Framingham  Mfg.  Co.,  12 
Pick.  68,  the  court,  referring  to  the  earlier  laws  of  Massachu- 
setts for  the  encouragement  of  mills,  says:  "We  think  they 
will  be  found  to  rest  for  their  justification  partly  on  the  inter- 
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est  which  the  community  at  large  has  in  the  use  and  employ- 
ment of  mills,  and  partly  on  the  nature  of  the  property,  which 
is  often  so  situated  that  it  could  not  be  beneficially  used  with-* 
out  the  aid  of  this  power."  In  BogUm  and  Roxbury  MiU  Dam 
Corporation  v.  Newman,  12  Id.  480  [23  Am.  Dec.  622],  it  is 
said:  "The  principle  is,  that  the  lands  of  individuals  are 
liolden  subject  to  the  requisitions  of  the  public  exigencies,  a 
reasonable  compensation  being  paid  for  the  damage.  It  is 
not  taking  the  property  of  one  man  and  giving  it  to  another. 
At  most,  it  is  a  forced  sale  to  satisfy  the  pressing  wants  of  the 
public.  Now,  this  is  as  it  should  be.  The  will  or  caprice  of 
an  individual  would  often  defeat  the  most  useful  and  exten- 
sive enterprises  if  it  were  otherwise." 

The  language  of  Chief  Justice  Bigelow,  in  Talbot  v.  ITucbon, 
16  Gray,  417,  is  very  full  and  explicit.  "If  land  is  taken  for 
a  fort,  a  canal,  or  highway,  it  would  clearly  &11  within  the  first 
class  [public  use].  If  it  was  transferred  from  one  person  to 
another,  or  to  several  persons  for  their  own  peculiar  benefit 
and  advantage,  it  would  clearly  come  within  the  second  class 
[private  use].  But  there  are  intermediate  cases,  where  public 
and  private  interests  are  blended  together,  in  which  it  becomes 
more  difficult  to  decide  within  which  of  the  two  classes  they 
may  be  said  to  fall.  There  is  no  fixed  rule  or  standard  by 
which  such  cases  can  be  tried  and  determined.  Each  must 
depend  on  its  own  peculiar  circumstances.  In  a  broad  and 
comprehensive  view,  such  as  has  been  heretofore  taken  of  the 
construction  of  this  clause  of  the  declaration  of  rights,  every* 
thing  which  tends  to  enlarge  the  resources,  increase  the  in- 
dustrial energies,  and  promote  the  productive  power  of  any 
considerable  number  of  the  inhabitants  of  a  section  of  the 
state,  or  which  leads  to  the  growth  of  towns  and  the  creation 
of  new  resources  for  the  employment  of  capital  and  labor, 
evidently  contributes  to  the  general  welfare  and  the  prosperity 
of  the  whole  community."  Washburn,  in  his  work  on  ease- 
ments (page  326),  says,  as  the  result  of  his  examination  of  the 
constitutional  question:  '^Whatever,  therefore,  might  have  been 
thought  of  statutes  like  these  in  their  application  to  particular 
cases,  if  the  question  were  now  raised  for  the  first  time,  their 
validity  must  be  assumed  to  rest  upon  premises  at  once  well 
founded  and  intelligible."  See  also  a  very  elaborate  opinion 
in  Newcomb  v.  Smithy  1  Chand.  71.  Also  Chase  v.  Sutton  Mfg. 
Co.y  4  Cush.  152;  3  Kent's  Com.,  pt.  3,  sec.  34. 

A  similar  view  of  the  meaning  of  the  clause  has  been  taken 
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by  our  own  court.  In  the  caae  of  BrcMey  y.  New  York  and 
New  Haven  R.  R.  Co.y  21  Conn.  305,  Judge  Storrs  says:  ''It  is 
now  established  by  the  uniform  current  of  deoisionB  that  the 
public  benefit  may  be  so  far  promoted  by  the  works  authorized 
to  be  made  by  such  corporations  as  the  defendants,  that  the 
property  of  individuals  authorized  to  be  taken  by  them  by 
their  charter  shall  be  deemed  to  be  taken  for  the  public  use." 
In  Nicholson  y.  New  York  and  New  Haven  R,  R.  Co.j  22  Conn. 
86  [56  Am.  Dec.  390],  Judge  Hinman  remarks:  "Suppose  the 
legislature  had  incorporated  a  company  with  power  to  erect  a 
mill  to  be  supported  by  the  toll  taken  from  its  customers,  and 
had  authorized  the  company  to  cross  highways  with  their 
canal  or  ditch,  provided  they  should  restore  them  to  their 
former  condition,  the  question  would  be  the  same  as  here.  If 
they  take  property  they  must  pay  for  it."  In  Norwich  Oas 
Light  Co,  y.  Norwich  City  Oas  Co.^  26  Conn.  39,  the  court 
(Judge  Hinman  giving  the  opinion)  recognize  the  law  that 
"the  streets,  subject  to  the  public  easement,  are  private  prop- 
erty ";  and  yet  sustain  "the  power  of  the  legislature  to  grant 
to  the  plaintiffs  the  right  to  lay  down  their  own  pipes  for  the 
distribution  of  gas  through  the  streets  for  their  own  private 
purposes." 

It  is  true  that  certain  of  these  companies  are  sometimes 
said  to  be  of  a  qwiri  public  character.  But  the  distinction, 
so  far  as  concerns  the  taking  and  using  of  property,  is  cer- 
tainly a  very  nice  one.  They  buy  it,  hold,  control,  and  con- 
vey it  as  their  own;  and  they  accommodate  those  individuals 
(composing  portions  of  the  public)  who  have  occasion  to  do 
business  with  them  in  their  own  way,  and  so  far  only  as  they 
are  paid  for  doing  it.  Their  obligation  to  the  public  is  similar 
to  that  of  innkeepers  and  ordinary  carriers.  There  is  no 
absolute  necessity  that  travelers  should  be  taken  from  New 
Haven  to  New  York  in  three  hours  instead  of  six.  But  the 
convenience  is  so  great,  and  it  affects  so  many  persons,  that 
the  improved  mode  is  considered  as  a  public  benefit.  In  most 
if  not  all  the  cases  where  companies  have  been  allowed  by 
law  to  take  private  property  or  interests  in  it  for  their  own 
use,  they  have  no  public  character,  except  as  their  operations, 
intended  for  their  own  emolument,  tend  also  to  accommodate 
numbers  of  others.  Of  this  description  are  private  cemeteries, 
private  ways,  gas  companies,  water  and  water-power  compa- 
nies, wharf  companies,  canal  companies,  having  the  privilege 
to  erect  and  run  mills  and  manufactories,  and  many  others 


Oct  1866.]  Olmstbad  v.  Camp.  227 

which  are  authorized  to  appropriate  to  their  use  private  prop^ 
erty  or  interests  therein. 

Where  there  are  low  meadows  or  swampy  lands,  a  major 
part  of  the  proprietors  may  by  statute  procure  them  to  b^ 
drained  at  tze  expense  of  all,  including  the  minority  of  re* 
luctant  owners,  and  may  compel  the  latter  to  forever  maintain 
ditches  through  their  respective  lots  for  the  common  benefit. 
So  the  owner  of  any  land  may,  on  application  to  the  court,  ob- 
tain a  right  to  drain  it  by  means  of  ditches  through  the  prem- 
ises of  an  adjoining  proprietor  upon  payment  of  the  damage: 
Oen.  Stats.,  Rev.  of  1866,  tit.  54,  sees.  1,  11,  13.  By  a  like- 
process  and  on  a  like  condition  a  person  may  secure  a  right 
to  flood  a  highway  by  a  dam  erected  for  milling  or  manufac- 
turing purposes:  Gen.  Stats.,  tit.  31,  sec.  21.  The  privilege  of 
fishing  in  brooks  and  ponds  and  streams  not  navigable  is  a 
private  right  as  much  as  the  fee  of  the  soil,  and  yet  this  right 
is,  in  part  at  least,  constantly  taken  away  by  statutory  regula- 
tions, grounded  upon  reasons  of  public  policy,  which  is  an- 
other expression  for  benefit  to  neighbors  on  the  stream  oc 
pond.  These  laws,  when  attacked  upon  constitutional  objec- 
tions,  have  been  sustained  for  the  reason  that  **  public  purposes 
and  uses  were  to  be  promoted '':  CottriU  v.  Myrickj  12  Me.  222. 

Very  many  highly  important  statutes  affect  individual  righta. 
most  injuriously,  but  are  justified  by  reason  of  public  policy; 
Statutes  of  limitation  indirectly  take  the  property  of  one  man 
and  give  it  to  another.  The  law  allowing  an  estate  held  ia 
common  to  be  sold  at  auction  on  the  petition  of  one  who  has  an« 
interest  may  operate  to  drive  the  principal  proprietor  firom  hisi 
house  and  homestead,  and  yet  the  law  is  perfectly  proper  and 
necessary. 

The  flowage  law  is  based  upon  a  similar  necessity.  A  water 
privilege  formed  by  a  slope  extending  through  the  lands  of 
various  proprietors  is  substantially  a  right  held  in  common. 
It  consisto  of  the  whole  descent.  One  tenant,  owning  perhaps 
only  a  bog,  a  rock,  or  a  sand  bank  on  the  stream,  may  by  his 
stupidity,  obstinacy,  or  inordinate  greed  destroy  the  interests^ 
however  valuable,  of  all  the  others. 

In  none  of  the  cases  to  which  we  have  referred  does  the^ 
public  as  an  active  agent  take  and  hold  and  occupy  the  prop- 
erty in  actual  possession.  The  term  "  public  use  "  is  synony- 
mous with  public  benefit  or  advantage.  It  is  equivalent  to 
the  language,  so  familiar  in  our  statute  in  relation  to  high* 
ways,  "  of  common  convenience  and  necessity." 
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If  there  were  any  doubt  on  the  Bubject  on  first  principles, 
we  understand  it  to  be  the  settled  law  of  the  country  that  the 
flowing  of  land  for  the  purposes  of  mills  and  manufactories,  in 
view  of  its  effect  upon  the  community,  is  to  be  considered  as  a 
taking  it  for  public  use.  It  would  be  difficult  to  conceive  a 
greater  public  benefit  than  garnering  up  the  waste  waters  of 
innumerable  streams  and  rivers,  and  ponds  and  lakes,  and 
compelling  them  with  a  gigantic  energy  to  turn  machinery 
and  drive  mills,  and  thereby  build  up  cities  and  villages,  and 
extend  the  business,  the  wealth,  the  population,  and  the  pros- 
perity of  the  state.  It  is  obvious  that  those  sections  of  the 
country  which  afford  the  greatest  facilities  for  the  business  of 
manufacturing  and  the  mechanic  arts  must  become  the  work- 
shops and  warehouses  of  other  vast  regions  not  possessing  these 
advantages;  and  must  receive  in  exchange  for  the  results  of 
their  industry  and  skill  an  abundant  return  of  the  rich  pro- 
ducts of  the  earth,  including  the  precious  metals.  It  is  of  in- 
calculable importance  to  this  state  to  keep  pace  with  others  in 
the  progress  of  improvements,  and  to  render  to  its  citizens  the 
fullest  opportunity  for  success  in  an  industrial  competition. 

The  question  is  asked  with  great  pertinence  and  propriety, 
What,  then,  is  the  limit  of  the  legislative  power  under  the 
clause  which  we  have  been  considering?  and  what  is  the  exact 
line  between  public  and  private  uses?  Our  reply  is  that 
which  has  heretofore  been  quoted.  Prom  the  nature  of  the 
case  there  can  be  no  precise  line.  The  power  requires  a  de- 
gree of  elasticity  to  be  capable  of  meeting  new  conditions  and 
improvements  and  the  ever-increasing 'necessities  of  society. 
The  sole  dependence  must  be  on  the  presumed  wisdom  of  the 
sovereign  authority,  supervised,  and  in  cases  of  gross  error  or 
extreme  wrong  controlled,  by  the  dispassionate  judgment  of 
the  courts.  In  the  case  of  Fletcher  v.  Peck,  6  Cranch,  128, 
Chief  Justice  Marshall  says:  "The  question  whether  a  law  is 
repugnant  to  the  constitution  is  at  all  times  a  question  of 
great  delicacy,  which  ought  seldom,  if  ever,  to  be  decided  in 
the  affirmative  in  a  doubtful  case."  It  may  be  remarked  that 
the  justice  and  propriety  of  a  fiowage  law  is  peculiarly  a 
question  for  legislative  rather  than  judicial  determination, 
although  we  have  briefly  discussed  the  subject  on  its  merits. 

But  the  defendant  claims  that,  according  to  the  facts  found 
by  the  court,  the  use  in  this  particular  case  is  not  of  a  publio 
nature.  Upon  this  point  we  can  entertain  no  doubt.  From 
the  first  settlement  of  the  country,  grist-mills  of  this  descrip- 
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tion  have  been  in  some  sense  pecoliar  institutions,  invested 
with  a  general  interest.  Towns  have  procured  them  to  be 
established  and  maintained.  The  state  has  regulated  their 
tolls.  In  many  instances  they  have  been  not  merely  a  oon- 
yeniencey  but  almost  a  necessity,  in  the  community. 

Upon  the  question  whether  the  petitioner  had  a  right  to  in- 
stitute the  proceedings  we  have  as  littie  doubt  He  was  the 
owner,  and  the  only  person  who  could  bring  the  petition.  The 
fact  that  he  had  a  tenant  at  will  carrying  on  the  establish* 
ment  can  make  no  difference. 

The  circumstance  that  the  petitioner  had  before  bringing 
the  application  raised  the  dam  is  immaterial.  His  license 
had  been  revoked,  and  the  dam  was  left  without  law  or  right. 
The  case  must  be  treated  as  though  it  was  not  there.  It  would 
be  absurd  to  require  that  the  party  should  first  pull  it  down 
and  then  apply  for  leave  to  put  it  up. 

We  perceive  no  incongistency  or  irregularity  in  the  report 
of  the  committee  establishing  the  height  of  the  dam,  nor  any 
error  in  their  rulings  with  regard  to  evidence. 

The  report  should  be  accepted  and  the  doings  of  the  com- 
mittee established. 

In  this  opinion  the  other  judges  concurred,  except  HnnfAH, 
C.  J.,  who  dissented. 


Pimuo  UsB  IS  NOT  LnciTKD  TO  Actual  Uss  ahp  OoooPAHoir:  Satddtr 
T.  Traiitm  D,  FaUs  Co,,  23  Am.  Deo.  766. 

PiTBLic  UsXy  What  is:  Scudder  v.  Trenion  D,  FalU  Co.,  23  Am.  Dee. 
756;  Beehnan  v.  Saratoga  de.  R.  R,  Co,,  22  Id.  679,  note  686-707;  ReddaO, 
r.  Bryan,  74  Id.  650,  note  656;  Aldriig€  ▼.  TiucmiMa  tic  R,  R,  Co,,VZISl 
307;  WkUeman's  Eaix  ▼.  Wiimmffion  eic  R.  R.  Co,,  83  Id.  411.  A  work 
may  be  of  pnblio  vuae  thoagh  oondnoted  and  owned  by  an  indiTidnal  or  a 
priTate  corpoTation:  Wiliyard  v.  HamUkm^  30  Id.  106;  BedBman  ▼.  Saratoga 
etc  R,  R.  Co,,  mtpra, 

OBIBT-MILLa    AND    OTHEB   MiLLB   AS   PlTBLIO    USBB:    BotUm  €tC.   Cof^  T. 

Newman,  23  Am.  Deo.  622;  Scudder  v.  Trenion  Z>.  Fatta  Co.,  23  Id.  756; 
Bardmg  ▼.  OoodleU,  24  Id.  546. 

What  Uses  Jxnrnwr  Exemuss  ov  Powxe  of  Eminxnt  Domain:  See  ex* 
tended  note  to  Beekman  ▼.  Saratoga  He  R,  R.  Co.,  22  Am.  Deo.  679-707. 

Ck>98TiTnnoNAiiFrT  ov  Lboiblatitb  Acts  should  bs  Maintainbd  a 
PossnuJi:  Sanio  ▼.  State,  63  Am.  Deo.  487,  note  619;  Harrimm  v.  StaHe,  85 
Id.  658. 

DiGiaioN  OF  PBXNOivui  OASs,  affirming  the  oonstitntionality  of  the  flow- 
age  act  of  1864,  was  confirmed  upon  full  aigoment  in  Todd  t.  ArneHn^  M 
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[S  Hounoy,  8B8.1 

IVhxn  Oomcoxr  Sxal  ov  Cobporation  n  Ajvxzkd  to  iHsntvMXiiT,  and  tin 
ngnatnre  of  »  proper  offioor  is  proved  or  admitted,  tiie  oourt  is  bound  to 
presume  that  the  officer  did  not  exceed  his  anthority,  and  the  seal  itself  is 
prima/ade  evidence  that  it  was  affixed  by  proper  anthority.  The  burden 
of  showing  that  it  is  wrongfally  there  rests  upon  the  party  objecting  to 
it  So  held  where  the  treasorer  of  a  corporation  drew  a  draft  to  his 
order,  indorsed  it^  and  it  was  accepted,  althon^  the  seal  was  placed  to 
the  left  of  the  signatore^  and  the  nsnal  terms  nsed  in  affixing  the  seal 
were  omitted. 

CoBPORATB  iNSTBUiaQfT  IB  VALID  thoo^  it  docs  not  cooohtde  by  sayings 
"  In  testimony  whereof,  the  common  seal  of  sndh  craporation  is  bere- 
nnto  affixed."    The  seal  need  not  be  referred  ta 

liiLL  OF  BxcHAKGB  18  EzGEFTioxr  TO  CoiQiiON-LAW  Ruxji  that  a  chosc  in 
action  cannot  be  assigned  so  as  to  give  the  amrignee  a  right  cl  action  in 
his  own  name. 

fhFFKHXNCS    BSTWXKir    S>AL1D    IkBTRUHXNTB    AlTD    BziX8    OV    BxOBAirOI^ 

and  also  between  specialties  and  simple  contracts,  discnased. 
Bill  or  Bxchanos  n  hot  Spigial  OoifTiiAcr,  not  being  nnder  seal  nor  a 

matter  of  record;  and  while  it  is  bat  a  simple  contract,  it  diffisrs  from 

other  simple  contracts  in  this^  that  it  is  negotialila^  and  is  presnmed  to 

be  for  a  valuable  consideration. 
61ALID  NoTB  18  HOT  NsaoTIABLl^  and  an  action  cannot  be  twJ«*Mi>a<^  npoa 

it  in  the  name  of  a  person  to  whom  it  has  been  transferred. 
CmoT  OP  AmziHo  Skal  of  Oobporation  to  Oohtbaot  is  the  same  as 

when  the  seal  is  affixed  to  the  contract  of  an  individoal, — it  lenden  the 

instrument  a  specialty  and  non-n^gotiahle. 

AseuKPSiT  on  the  following  inBtmment: — 

"Office  of  the  Junction  and  Breakwater  B.  R.  C!o.^ 

"MiLFORD.  Del.,  July  2,  I860. 
**  $6,900. 

"Oentlexsn, —  Eighteen  months  after  date,  please  pay  to 

tnj  own  order  six  thousand  nine  hundred  dollars,  for  value  re* 
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ccdved,  that  being  the  amoont  which  will  be  dae  from  said 
state  of  Delaware  to  the  Junction  and  Breakwater  Railroad 
Company  January  1,  1862,  out  of  the  semi-annual  install- 
ments which  will  on  that  day  be  due  to  said  state  from 
Richard  France  under  the  provisions  of  the  act  of  the  gen- 
eral assembly  of  said  state,  entitled  ^An  act  for  the  encourage- 
ment of  internal  improvements  in  the  state  of  Delaware/ 
passed  at  Dover,  January  26,  1859;  and  your  receipt  indorsed 
hereon  for  the  share  of  said  corporation  of  said  installment 
shall  be  good  against  the  corporation. 

"  H.  W.  McCOLLEY, 

"Treasurer  of  the  Junction  and  Breakwater  R.  R.  Co. 
"To  Messrs  France,  Broadbent,  &  Co.,  Baltimore,  Md.*' 

This  draft  was  indorsed  by  McCoUey,  accepted  by  Broadbent, 
lx>th  mentioned  above,  and  afterwards  negotiated  and  became 
the  property  of  plaintiff,  who  presented  it  for  payment,  which 
on  demand  was  refused,  and  of  which  presentment,  demand, 
and  refusal  defendant  had  notice.  Other  facts  appear  from 
the  opinion. 

Booth  arhd  ComegySf  for  the  plaintiff. 
Bayard^  for  the  defendant. 

By  Court,  Oilpin,  C.  J.  Considering  the  third  ground  of 
defense  taken  by  the  defendant  as  fatal  to  the  plaintiff's  right 
to  recover  in  this  action,  I  do  not  propose  to  express  any  opin- 
ion on  the  question  as  to  whether  the  draft  which  is  the  sub- 
ject of  controversy  was  or  not,  according  to  its  terms  and 
meaning,  made  payable  out  of  a  particular  fund,  nor  the  other 
<]ue8tion  as  to  the  legal  effect  of  the  draft  having  been  held 
by  Stephen  Broadbent,  one  of  the  accepters  as  an  indorsee. 
>Iuch  has  been  said,  and  well  said,  on  this  point,  but  for  the 
reason  just  suggested  I  do  not  deem  it  at  all  material  to  pass 
upon  them. 

By  agreement  of  the  parties,  the  original  draft  is  made  a 
part  of  the  case  stated,  and  upon  examination  of  the  draft  we 
find  that  the  corporate  seal  of  the  company  is  affixed  or  im« 
pressed  upon  the  paper  upon  the  left  of  the  signature  of  H.  W. 
McCoUey,  treasurer  of  the  company.  The  usual  terms  indicat- 
ing the  affixing  of  the  seal  are  not  found  at  the  end  of  the 
draft, — they  are  omitted  altogether.  If  the  case  had  been 
tried  at  the  bar  of  the  superior  court  before  a  jury,  the  fact  of 
whether  the  seal  had  been  rightfully  affixed  to  the  draft  might 
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have  been  controverted,  notwithstanding  the  well-established 
legal  presumption  arising  bom  the  presence  of  the  corporate 
seal  affixed  to  the  instrument  produced  that  it  was  placed 
there  by  competent  authority;  the  rule  being  that  when  the 
common  seal  of  a  corporation  appears  to  be  affixed  to  an  in- 
strument, and  the  signature  of  a  proper  officer  is  proved  or 
admitted,  the  court  is  bound  to  presume  that  the  officer  did 
not  exceed  his  authority,  and  the  seal  itself  is  prima  facie  evi- 
dence that  it  was  affixed  by  proper  authority,  and  the  burden 
of  showing  that  it  is  wrongfully  there  rests  upon  the  party 
objecting  to  it:  Lovett  v.  Steam  Saw  Mill  Aesodation^  6  Paige, 
54;  Preeidcnty  Managers^  and  Com/pany  ofths  Berks  and  Dauphin 
Turnpike  Road  v.  MyerSy  6  Serg.  &  R.  12;  Baptist  Church  v. 
Mvljord^  8  N.  J.  L.  183;  Case  of  St.  Mary's  Church,  7  Serg.  &  R. 
630;  Proprietors  of  MiU  Dam  Foundery  v.  Hovey,  21  Pick.  417; 
PhiUips  V.  Coffee,  17  111.  154  [63  Am.  Dec.  367];  Johnson  v. 
Crawley,  26  Ga.  316;  Porter  v.  Androscoggin  and  Kennebec 
B.  R  Co^  37  Me.  849. 

But  in  this  case,  the  question  as  to  whether  the  seal  is  right- 
fully or  wrongfully  on  the  draft  cannot  be  raised.  For  the 
parties  have  made  the  seal  itself,  just  as  much  as  the  body  of 
the  draft  or  the  signature  of  the  treasurer,  a  part  of  the  case 
stated,  without  suggesting  the  slightest  doubt  of  it  being  there 
properly.  Indeed,  it  is  alleged  in  the  case  stated  that  the 
draft,  after  it  was  indorsed  by  H.  W.  McCoUey,  treasurer  of 
the  Junction  and  Breakwater  Railroad  Company,  was  sent  by 
a  duly  appointed  committee  of  said  company  to  Baltimore  for 
acceptance,  and  was  there  accepted  by  France,  Broadbent, 
A  Co.  It  passed  from  the  hands  of  the  treasurer  to  the  com- 
mittee (of  course,  with  the  seal  on  it;  for  it  does  not  appear 
that  it  ever  afterward  returned  to  the  hands  of  the  treasurer), 
was  sent  by  them  to  Baltimore,  was  accepted  by  the  drawees, 
was  negotiated  by  the  company,  and  is  now  produced  by  the 
plaintiff,  with  the  seal  on  it,  and  made  a  part  of  the  case  stated. 
All  this  amounts  to  an  admission  that  the  seal  was  placed  on 
the  draft  rightfully,  and  not  surreptitiously,  improperly,  or 
fraudulently.  But  aside  from  this  admission,  the  presence  of 
the  seal  on  the  draft,  in  the  absence  of  evidence  or  statement 
impeaching  its  correctness,  concludes  the  question  here  as  to 
its  having  been  affixed  by  proper  authority. 

The  more  approved  mode  of  executing  a  deed  by  a  corpora- 
tion is  to  conclude  the  instrument  by  saying:  ''  In  testimony 
whereof,  the  common  seal  of  the  said  corporation  is  hereunto 
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affixed."  But  this  is  not  necessary  to  the  validity  of  the  in* 
strament.  Nor  is  it  necessary  to  name  or  refer  to  the  seal  at 
aU:  Proprietors  of  Mill  Dam  Foundery  v.  Hovey^  21  Pick.  417; 
Oodard^s  Case^  5  Coke,  5;  Com.  Dig.,  tit.  Fait,  a,  2;  Taylor  v. 
Qkaer^  2  Serg.  &  R.  504.  In  the  case  of  Proprietors  of  Mill 
Dam  Foundery  v.  Hovey^  supra^  the  instrument  concluded  in 
the  words:  '^In  witness  whereof,  we  have  hereunto  set  our 
hands'';  and  the  seal  consisted  of  a  wafer  and  a  small  hit  of 
I>aper  stamped  with  a  common  desk  seal  of  a  merchant.  And 
it  was  contended  that  this  was  not  the  seal  of  the  corporation, 
the  words  of  in  testimonium  being,  "  we  have  hereunto  set  our 
hands"  merely.  But  the  court  thought  otherwise,  and  de- 
cided that  it  was  the  deed  of  the  parties,  declaring  that  it  had 
been  settled  that  words  indicating  that  the  parties  had  affixed 
their  seals  were  not  absolutely  necessary. 

The  question  reserved  for  the  decision  of  this  court  is  this: 
whether  the  instrument  of  writing  sued  on,  and  described  as  a 
bill  of  exchange,  does  in  fact  and  in  law  constitute  a  valid  bill 
of  exchange,  so  as  to  entitle  the  present  indorsee  and  holder, 
William  C.  Conine,  the  plaintiff,  to  sue  and  recover  on  it  as 
such.  In  other  words,  is  it  transferable  by  mere  indorsement, 
so  as  to  entitle  the  holder  by  force  of  such  indorsement  to 
maintain  an  action  upon  it  in  his  own  name? 

At  the  common  law,  choses  in  action  could  not  be  assigned 
so  as  to  give  the  assignee  a  right  of  action  in  his  own  name. 
Bills  of  exchange,  however,  have  always  constituted  an  excep- 
tion to  this  rule. 

The  origin  of  the  latter  is  involved  in  some  obscurity.  It 
is  very  questionable  whether  they  were  known  to  the  nations 
of  antiquity.  But  whether  they  were  invented  by  the  Jews 
and  Lombards  (as  some  writers  have  supposed)  during  the 
thirteenth  century,  and  after  their  banishment,  in  order  the 
more  readily  to  draw  their  effects  out  of  France  and  England, 
or  by  the  Oibelins,  upon  their  expulsion  from  Italy  by  the 
Gnelphs,  in  order  to  avoid  confiscation  of  their  effects  by  their 
enemies,  certain  it  is  that  we  find  them  to  have  been  in  use 
among  the  maritime  and  commercial  communities  inhabiting 
the  shores  of  the  Mediterranean  as  early  as  the  fourteenth  cen- 
tury; from  which  region,  it  is  most  probable,  they  were  intro- 
duced into  England  about  the  year  1381. 

The  facilities  which  they  afforded  for  the  safe  transmission 
of  money  or  values  from  one  country  to  another  soon  brought 
them  into  general  use  among  merchants;  and  the  use  of  them 
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becoming  an  established  custom,  it  is  believed  they  received 
judicial  recognition  at  a  very  early  day,  although  no  authentic 
decision  in  regard  to  the  custom  can  be  found  prior  to  the 
time  of  James  I.,  1603.  The  first  case  of  which  we  have  any 
knowledge  is  that  of  Marten  y.  Bourej  Cro.  Jac.  6,  7.  The 
declaration  in  the  case,  which  is  set  out  in  the  report,  describes 
the  cause  of  action  as  a  bill  of  exchange,  "  signed  with  his 
hand  secundum  u6um  mereaionunJ*^  And  from  that  day  to 
this,  no  case  can  be  found  in  the  books  of  a  bill  of  exchange 
with  a  seal  affixed. 

The  most  solemn  and  authentic  act,  as  matter  of  contract, 
for  finally  and  conclusively  binding  men  to  the  observance  of 
good  faith  toward  each  other,  known  to  the  civil  law,  was 
called  a  stipulation;  it  was  entered  into  before  the  civil  magis- 
trate upon  questions  and  answers,  carefully  propounded  and 
taken  in  writing,  intended  to  explain  the  nature  and  character 
of  the  transaction,  and  to  show  that  there  was  no  surprise,  and 
that  the  contract  of  the  parties  was  their  maturely  considered 
and  deliberate  act.    It  could  only  be  impeached  by  fraud. 

Deeds,  by  the  common  law,  are  strikingly  analogous  to  the 
ancient  stipulation  of  the  civilians.  The  ancient  forms  and 
ceremonies  prescribed  by  the  common  law  for  proper  authen- 
tication and  establishment  of  a  deed  were  writing,  sealing,  and 
delivery,  and  if  the  parties  were  illiterate,  also  reading  of  the 
instrument,  all  indicating  a  solemn  and  deliberate  act,  in- 
tended to  be  final  and  conclusive  between  the  parties.  Seal- 
ing was  an  essential  element,  though  signing  was  not. 

Authentic  history  informs  us  that  seals  come  down  to  us 
from  the  most  remote  antiquity,  and  were  originally  derived 
from  the  nations  of  the  far  East.  The  scriptures  declare  that 
the  ^^  writing  that  is  written  in  the  king's  name,  and  sealed 
with  the  king's  seal,  can  no  man  reverse."  Writings  under 
Heal  constituted  part  of  the  formalities  of  a  Jewish  purchase  of 
land.  "And  I  bought  the  field  of  Hanameel,  and  weighed 
him  the  money,  and  subscribed  the  evidence,  and  sealed  it, 
and  took  witnesses":  See  Jeremiah  xxxii.;  1  Kings  xxi.; 
Esther  viii.;  baniel  viii.,  ix. 

Seals,  however,  did  not  come  into  general  use  in  England 
until  after  or  about  the  time  of  the  conquest;  indeed,  prior  to 
that  time  they  were  almost  entirely  unknown  to  our  English 
ancestors;  and  probably  the  most  ancient  authentic  sealed 
document  in  England  is  the  charter  granted  by  Edward  the 
Confessor  to  Westminster  Abbey,  A.  D.  1017. 
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Deeds  or  sealed  instniments  are  not  only  of  much  higher 
antiquity  than  bills  of  exchange,  but  they  are  of  a  totally  dif* 
ferent  origir  They  cannot  be  said  to  be  made  $eeundum  uaum 
wterccLtorum^  since  they  find  their  recognition  and  validity  in 
the  more  ancient  rales  of  the  common  law.  On  the  other 
hand,  bills  of  exchange  find  their  origin  and  sanction  in  the 
usage  and  custom  of  merchants,  the  lex  mercatoriaj  a  particu- 
lar or  peculiar  system  which,  being  in  the  interest  of  com- 
merce, became  at  length  gradually  ingrafted  into  and  estab- 
lished as  a  part  of  the  common  law  itself.  By  the  common 
law,  contracts  are  distinguished  into  two  kinds:  contracts 
under  seal,  which  are  specialties;  and  contracts  not  under 
seal,  which  are  simple  contracts.  It  can  hardly  be  necessary 
to  say  that  a  bill  of  exchange  is  not  a  specialty,  for  no  con- 
tract by  that  law  id  held  to  be  a  specialty,  unless  it  be  under 
seal,  or  a  matter  of  record.  But  notwithstanding  a  bill  of  ex- 
change is  only  a  simple  contract,  it  nevertheless  differs  ftx>m 
other  simple  contracts  in  two  very  important  particulars; 
namely,  its  negotiability,  and  its  presumed  valuable  consider- 
ation. At  common  law,  no  chose  in  action  was  assignable 
until  bills  of  exchange  became  by  force  of  the  custom  of  mer- 
chants the  exception  to  the  general  rule.  Notes  were  made 
assignable  in  1704  by  the  statute  8  &  4  Anne.  Bonds  and 
specialties,  as  well  as  notes,  are  made  assignable  by  our  stat- 
ute,— the  last  by  simple  indorsement,  the  two  former  '^  under 
hand  and  seal,  and  before  at  least  two  credible  witnesses": 
R.  8.,  c.  63,  sec.  8.  If  a  specialty  had  been  assignable  by 
mere  indorsement,  where  would  have  been  the  necessity  for 
this  statutory  provision?  The  distinction  between  a  bill  of 
exchange  and  a  specialty  is  found  noticed  in  almost  all  ele- 
mentary works  on  contracts:  Chitty  on  Contracts,  3, 4;  Chitty 
on  Bills,  12, 13;  Story  on  Bills,  sec.  16;  2  Bla.  Com.  465,  466. 
All  contracts  under  seal  are  specialties,  sealing  and  delivery 
being  the  particular  form  and  ceremony  which  alter  the  nature 
and  operation  of  t&e  agreement.  Forms,  consecrated  by  time 
and  usage,  become  substance.  The  seal  is  substance,  and 
changes  the  nature  and  operation  of  the  contract.  It  seems 
to  me,  therefore,  that  the  question  which  I  have  been  consid- 
ering is  settled  upon  principle  against  the  plaintiff.  But 
however  this  may  be,  it  has  been  held  as  settled  upon  author- 
ity for  more  than  thirty  years  past 

In  the  case  of  Warren  v.  Lynehj  5  Johns.  239,  it  was  con- 
ceded by  counsel  on  both  sides,  and  by  the  court,  Chancellor 
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Kent,  then  chief  justice,  presiding  and  delivering  the  opinion, 
that  a  sealed  note  is  not  negotiable. 

In  the  case  of  Clark  y.  Farmenf  Woolen  Mfg.  Co.  of  Benton^ 
15  Wend.  256,  it  was  held  by  the  supreme  court  of  the  state 
of  New  York:  1.  That  a  note  for  the  payment  of  money  under 
seal,  though  in  all  other  respects  like  a  promissory  note,  was 
not  negotiable,  and  that  an  action  could  not  be  maintained 
upon  it  in  the  name  of  a  person  to  whom  it  had  been  trans- 
ferred; 2.  That  the  effect  of  affixing  the  seal  of  a  corpora- 
tion to  a  contract  is  the  same  as  when  a  seal  is  affixed  to 
the  contract  of  an  individual, — it  renders  the  instrument  a 
specialty. 

I  am  not  aware  that  this  decision  has  ever  been  overruledi 
or  even  doubted. 

We  are  therefore  of  opinion  that  the  plaintiff  is  not  entitled 
to  recover  on  this  action. 

COBPOKATB  SSAL  MUST  BS  ShOWH  TO  HAVS  BnOT  AtoFTED  BY  OOBPOKA- 

iiov  and  affixed  by  the  proper  officer:  Perrp  ▼.  Price,  14  Am.  Deo.  816^  and 
note;  and  should  be  affixed  with  the  declaration  that  it  is  the  oorponto  aeal: 
Kbaie  v.  Tnuieea  qf  Ghkago,  33  Id.  443. 

CoBPORATB  Sbal  OR  WsiTizra  18  EvxDENOB  that  it  was  affixed  hy  proper 
authority,  and  pnti  the  proof  that  it  was  not  upon  the  objecter:  LeggtU  ▼• 
K,  /.  Mfg.  ttc  Ox,  23  Am.  Deo.  728»  and  note  747;  BeHb  eC&  Jfood  ▼.  Jfyen^ 
9  Id.  402. 

Bill  or  Exohakob  s  Pbbbuxbd  to  bb  iob  Valitablb  OoBsiDBBATicmp 
and  fTXTRa/aeie  imports  it:  AwnH^e  AdnCr  ▼.  Book&r,  76  Am.  Dee.  203. 

Bill  or  Bzghavgb  s  Nbgotiablb  ubsbb  Law  Mxbohabt:  SmaUeif  ▼• 
Wighi,  69  Am.  Dec.  112;  bat  it  nmst  be  for  a  sam  certain  and  payable  abso- 
lutely: AvereU*9  Adm'r  ▼.  Booker,  76  Id.  203,  and  note;  and  without  the 
words  "  or  order"  or  "assigns^"  or  similar  word%  it  is  not  negotiable:  Oer* 
ardv.La  CoeU,  1  Id.  286. 

Sbal  a  No  OajBonov  vo  NioocLiBium  Ohff  t.  Oomdif  ^fikimr^  61 
Am.Dee.676L 
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BxauuTiQw  Lnxr  Csbatbd  in  Livktimb  of  DmorDiNT  I*  not  diMolT«d  by 
his  death,  bat  may  be  satiafied  out  of  his  propertj  in  the  hands  of  hii 
adminiBtrator. 

OoMMON-LAw  Lien,  ob  Onb  Cbbatxd  bt  Anoixrt  Statutb»  cannot  be  di- 
▼eated  or  impaired  by  mere  statutory  implication  of  vagae  and  nnoertain 
character.  A  sabseqnent  statute  to  have  this  effisot  must  be  coached  in 
positive  and  appropriate  language. 

The  opinion  contains  the  facts. 

Hawkins,  for  the  appellant. 

BameSy  for  the  appellee. 

By  Court,  Du  Pont,  C.  J.  The  record  before  ns  shows  that 
Messrs.  Crane,  Boylston,  &  Co.,  in  April,  1862,  obtained  a 
judgment  at  law  against  Williams  Daniel,  upon  which  judg- 
ment execution  was  issued  and  placed  in  the  hands  of  the 
sheriff  in  the  lifetime  of  the  defendant,  but  which  remained 
unezecnted  at  the  time  of  his  decease.  Afterwards,  letters  of 
administration  were  granted  to  the  appellee  upon  the  estate 
of  the  said  deceased.  On  the  23d  of  January,  1866,  the  said 
.  execution  was  levied  upon  twenty  bales  of  cotton  in  the  hands 
of  the  administrator  Jenkins,  who  thereupon  filed  his  bill  for 
injunction,  suggesting  the  insolvency  of  the  estate,  and  ob- 
tained an  order  to  enjoin  the  sale  thereof,  upon  the  ground 
that  the  said  claim  was  to  be  settled  pro  rata  with  the  other 
demands  against  the  estate.    There  was  also  an  agreement 

887 
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l)etween  the  parties  that  the  cotton  should  be  sold,  and  the 
money  paid  into  the  registry  of  the  court  to  abide  the  result 
of  this  appeal.  From  the  order  granting  the  injunction  this 
appeal  is  taken,  and  is  now  submitted  to  this  court  for  final 
adjudication. 

The  question  arising  in  this  case  grows  out  of  a  seeming 
discrepancy  in  the  phraseology  of  the  act  of  1828,  and  that  of  " 
the  subsequent  act  of  January  8,  1853,  prescribing  the  order 
in  which  the  debts  of  estates  are  to  be  paid.  In  the  act  of 
1828  (Thompson's  Dig.  206,  sec.  3)  it  is  provided  that  ''ex- 
ecutors and  administrators  shall  pay  the  debts  of  the  deceased 
in  the  following  order:  first,  the  necessary  funeral  expenses; 
next,  debts  due  for  board  and  lodging  during  the  last  sickness 
of  the  deceased;  next,  physicians'  and  surgeons'  bills  for 
medicines  and  attendance  during  the  last  sickness  of  the  de- 
ceased; next,  judgments  of  record  rendered  and  docketed  in 
this  state  during  the  lifetime  of  the  deceased,  and  all  debts  due 
to  this  state;  and  finally,  all  other  debts,  whether  by  specialty 
or  otherwise,  without  distinction  of  rank." 

The  subsequent  act  of  1853  (Pamph.  Laws  of  1852-53, 
p.  106,  sec.  4)  provides  "that  upon  the  final  settlement  of 
estates  under  the  provisions  of  this  act,  the  expenses  of  the 
administration  of  the  estate  shall  be  first  paid,  and  the  funeral 
expenses  of  the  deceased  shall  be  next  paid,  and  all  other 
claims  or  demands  allowed  against  such  estates  shall  be  paid 
pro  rata,^^ 

In  contrasting  these  two  acts,  it  will  be  seen  that,  while  the 
act  of  1828'  assigned  to  ''judgments  of  record  "  a  specified 
place  in  the  order  of  payment,  the  mention  of  them  is  en- 
tirely omitted  in  the  subsequent  act  of  1853,  and  it  is  hence 
inferred  and  insisted  upon  by  the  counsel  for  the  appellee 
that  this  omission  shows  a  clear  intention  of  the  legislature 
to  exclude  this  class  of  debts  from  the  list  of  preferred  claims, 
and  to  place  them  on  a  footing  with  simple  contract  debts.  In 
enforcing  this  view  of  the  case,  the  counsel  very  properly  called 
the  attention  of  the  court  to  the  familiar  rule  that  in  the 
construction  of  statutes  the  old  law  and  the  mischief  to  be 
remedied  was  to  be  considered.  The  court  recognizes  the  cor- . 
rectness  and  value  of  the  principle  invoked,  but  does  not  per- 
ceive either  the  necessity  of  its  application  in  the  interpretation 
of  the  statute  now  under  consideration,  or  the  benefit  to  accrue 
to  the  appellee  by  its  adoption  as  a  rule  of  construction.  In 
the  opinion  of  the  court,  if  there  was  any  mischief  contained 
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in  the  act  of  1828  which  it  was  designed  to  remedy  by  the 
enactment  of  the  statute  of  1853,  it  was  that  the  rule  of  the 
common  law  which  gave  to  *^  judgments  of  record  "  a  priority 
over  simple  contract  debts  had  been  altered  by  that  act,  and 
they  subordinated  and  postponed  to  "  debts  due  for  boarding 
and  lodging  during  the  last  sickness  of  the  deceased,  and 
physicians'  and  surgeons'  bills  for  medicines  and  attendance 
during  the  last  sickness  of  the  deceased/'  The  act  of  1853, 
in  omitting  to  mention  this  class  of  demands,  '^judgments  of 
record,"  in  the  order  of  payment,  did  nothing  more  than  to 
relieve  them  from  the  subordination  imposed  by  the  act  of 
1828,  and  thus  restore  them  to  the  rank  and  dignity  assigned 
by  the  rule  of  the  common  law.  For  it  is  a  well-established 
principle  that  a  common-law  right  cannot  be  taken  away  by 
mere  implication.  We  do  not  question  the  authority  of  the 
legislature  to  place  "judgments  of  record"  upon  a  footing 
with,  and  even  to  postpone  them  to,  the  payment  of  simple 
contract  debts,  but  then  to  do  so  they  must  couch  their  enact- 
ments in  appropriate  language.  In  the  act  of  1828  the  legisla- 
ture exercised  this  authority,  and  no  question  can  be  made  as 
to  their  intentions. 

But  should  we  be  in  error  as  to  the  effect  to  be  given  to  the 
act  of  1853,  there  is  one  view  of  the  case  which  is  decisive  of 
the  right  of  the  plaintiff  in  execution  to  maintain  his  priority 
of  payment.  By  the  statute  law  of  the  land,  from  the  organi- 
sation of  the  territorial  government  to  the  present  time,  "judg- 
ments "  were  given  a  lien  on  the  land  of  the  defendant  from 
their  rendition:  Vide  Thompson's  Dig.  352,  note  a.  It  was 
also  declared  by  the  act  of  1829  {vide  Thompson's  Dig.  21, 
sec.  2)  that  "  the  common  and  statute  laws  of  England,  which 
are  of  a  general  and  not  of  a  local  nature,  with  the  exception 
hereinafter  mentioned,  down  to  the  fourth  day  of  July,  1776, 
be  and  the  same  are  hereby  declared  to  be  of  force  in  this 
state,"  etc.  Amongst  the  British  statutes  thus  adopted  and 
made  a  part  of  our  law  is  that  of  29  Car.  II.,  c.  3,  sec.  16, 
which  limits  the  common-law  lien  on  the  defendant's  goods 
by  virtue  of  the  fieri  facicu  to  the  time  such  writ  shall  be  de- 
livered to  the  sheriff.  By  reference  to  the  facts  of  the  case,  it 
will  be  seen  that  the  judgment  was  obtained  and  the  fieri 
facias  issued  and  placed  in  the  hands  of  the  sheriff  during 
the  lifetime  of  the  intestate,  and  thus  a  lien  upon  both  his 
land  and  goods  had  attached,  and  remained  in  full  vigor  at 
the  time  of  his  death.     It  is  true  that  this  is  but  a  statutory 
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lien,  or  one  given  by  mere  operation  of  law;  but  in  the  ab- 
sence of  any  pomtive  statute  of  our  own  limiting  its  force  and 
effect,  we  know  of  no  good  reason  why  it  should  not  be 
esteemed  of  as  high  dignity  and  as  sacred  in  its  character  as 
a  conventional  lien,  or  one  given  by  the  contract  of  the  parties. 
We  are  fully  sustained  in  this  view  of  the  case  by  the  highest 
authority.  In  the  case  of  Rankin  v.  ScoU^  12  Wheat.  177, 8.  C, 
6  Con.  Rep.  504,  Chief  Justice  Marshall  says:  ^'  A  statutory 
lien  is  as  binding  as  a  mortgage,  and  has  the  same  capacity 
to  hold  lands,  so  long  as  the  statute  preserves  it  in  force."  In 
the  case  of  Andrews  v.  Doe  dem,  ex  WUkeSj  6  How.  (Miss.)  554 
[38  Am.  Dec.  450],  Chief  Justice  Sharkey  says:  ''There  can  be 
no  difference  in  principle  between  a  mortgage  and  a  statutory 
lien.  The  one  is  as  binding  as  the  other."  This  doctrine  is 
fully  recognized  and  sanctioned  by  this  court  in  the  case  of 
Moaely  v.  EdwardSj  2  Fla.  439.  It  will  thus  be  seen  that  at 
the  date  of  the  death  of  the  intestate,  the  plaintiffs  in  execu- 
tion, by  virtue  of  their  judgment  and  execution,  held  a  lien 
on  all  the  estate  of  the  decedent,  as  binding  as  though  tha» 
estate  had  been  mortgaged  to  him,  so  long  as  the  law  or  stat- 
ute creating  that  lien  should  continue  in  force.  The  question 
then  arises,  Is  there  anything  in  the  act  of  1853  which  would 
indicate  a  design  on  the  part  of  the  legislature  to  vacate,  im- 
pair, or  modify  that  lien?  It  is  insisted  by  the  counsel  for  the 
appellee  that  the  words  of  the  statute, ''  all  other  claims  and 
demands,"  have  that  effect,  and  are  sufficiently  comprehen- 
sive to  embrace  the  claim  now  contended  for.  But  if  this  be 
so,  will  not  the  words  equally  embrace  a  claim  secured  by 
mortgage? — and  yet  no  one  would  pretend  to  advance  such 
a  doctrine.  As  long  as  the  law  which  created  the  lien  is  con- 
tinued in  force,  in  the  words  of  Chief  Justice  Marshall  before 
cited,  "  a  statutory  lien  is  as  binding  as  a  mortgage."  It  is' 
not  pretended  that  there  is  in  the  statute  of  1853  any  positive 
words  vacating  or  impairing  this  lien,  but  the  conclusion  is 
arrived  at  by  a  mere  implication  of  too  vague  and  uncertain 
a  character  to  warrant  us  in  depriving  the  party  x)f  a  right  se- 
cured to  him  by  the  common  law  and  confirmed  by  a  statute 
of  ancient  date. 

If  the  legislature  designed  to  divest  this  class  of  claims  of 
their  long-established  lien  upon  the  estate  of  the  decedent,  they 
have  certainly  failed  of  their  purpose  in  the  enactment  now 
under  consideration.  To  do  so,  they  ought  to  have  used  more 
positive  terms,  and  not  left  their  intention  to  be  gathered  from 
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a  mere  omiBfiion,  or  at  best,  a  doubtful  interpretation.  Liena, 
whether  by  contract  of  the  parties  or  by  operation  of  law,  are 
of  too  sacred  a  character  to  be  divested  or  even  impaired  by 
vague  and  uncertain  implication.  Both  policy  and  morality 
require  that  they  should  be  sustained  whenever  it  may  be  done 
without  a  violation  of  positive  law. 

The  case  of  Dye  v.  Bartletty  7  How.  (Miss.)  224,  was  cited 
by  the  counsel  for  the  appellant,  but  not  having  had  access  to 
the  volume,  we  are  unable  to  determine  how  far  it  sustains  his 
case.  In  the  reference,  however,  which  we  find  in  WiUtama  v. 
Benedict,  8  How.  Ill,  it  would  seem  to  be  exactly  in  point,  and 
we  regret  that  we  have  not  been  able  to  examine  it. 

It  may  not  be  out  of  place  to  refer,  by  way  of  analogy,  to 
the  laws  of  the  United  States  giving  priority  to  the  govern- 
ment in  cases  of  insolvency.  So  far  as  we  have  had  access  to 
these  laws,  we  find  no  saving  clause  as  to  "prior  liens,"  and 
yet  in  the  adjudicated  cases  they  are  universally  recognized 
and  preserved:  Vide  TTtelusBon  v.  Smithy  2  Wheat.  896;  Marine 
Ins.  Co.  V.  Tucker ^  8  Cranch,  873;  Canard  v.  Atlantic  Ine.  Co.y 
1  Pet.  886. 

The  question  arising  out  of  this  record  being  one  that  must 
frequently  occur  in  the  administration  of  estates,  we  have  en- 
deavored to  give  it  a  patient  and  careful  investigation,  and  are 
inclined  to  the  opinion  that  in  the  enactment  of  1853  it  was 
not  so  much  the  design  of  the  legislature  to  interfere  with  the 
order  prescrilu'd  in  the  act  of  1828  for  the  payment  of  debts 
as  to  provide  a  more  n*ady  and  convenient  mode  for  the  settle 
ment  of  insolvent  (^stutep.  As,  however,  the  adjudication  of 
this  point  is  not  necoHnary  to  the  decision  of  the  case  before  us, 
we  would  not  be  understood  as  being  committed  to  the  opinion 
above  expressed. 

In  accordance  with  the  conclusion  arrived  at  in  the  fore- 
going opinion,  it  is  ordered,  adjudged,  and  decreed  that  the 
decree  of  the  chanoellor  be  reversed,  and  that  the  injunction 
heretofore  granted  in  this  case  be  annulled  and  set  aside,  and 
the  bill  be  dismissed;  and  this  court,  in  proceeding  to  render 
such  order  and  decree  as  should  have  been  rendered  in  the 
court  below,  doth  order,  adjudge,  and  decree  that  the  twenty 
bales  of  cotton  mentioned  in  complainant's  bill  of  complaint 
be  sold  in  accordance  with  the  terms  entered  into  between 
the  parties,  and  which  is  made  a  part  of  the  record  in  this 
suit,  and  that  the  proceeds  thereof  be  applied  first  to  the 
payment  of  the  appeUanVs  fi.  fa.^  with  all  costs  accruing 
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thereon,  and  the  surplas,  if  any,  to  be  paid  over  to  the  appel- 
lee as  administrator  on  the  estate  of  Williams  Daniel,  deceased, 
to  be  appropriated  in  due  course  of  administration. 

It  is  further  ordered  that  the  costs  of  this  appeal  be  paid  by 
the  appellee,  and  to  be  allowed  him  in  his  settlement  of  the 
estate. 


Execution  Lien,  Effeot  of  Death  of  Defendant  upon:  Dct&ia  v. 
Omoalt,  68  Am.  Deo.  182;  CoUier'n  AdnCr  y.  Windham,  62  Id.  767,  and  notes 
to  these  caaeft 

JuDOMENT  Lien  after  Death  of  Defendant.  —  A  judgment  obtained 
against  a  party  in  his  lifetime  creates  a  lien  against  all  the  real  property  held 
by  him  at  the  time  of  his  death,  and  is  not  dissolved  thereby,  Imt  may  be 
satisfied  ont  of  his  land  in  the  hands  of  his  heirs  or  devisees.  Upon  this  snii- 
ject  there  is  no  contrariety  of  opinion  in  the  books,  and  it  only  remains  to 
illnstrate  the  rule  by  the  cases  which  have  arisen.  The  law  is  clearly  au<) 
precisely  stated  in  Laidky  v.  Klmt,  8  W.  Va.  218-228,  where  it  is  said  that 
"  a  judgment  obtained  during  the  lifetime  of  an  intestate  is  a  lien  upon  hid 
lands  in  the  hands  of  his  heirs  for  the  payment  thereof  and  is  entitled  to 
priority  of  payment  out  of  the  proceeds  of  the  sale  over  a  simple  contract 
creditor,  who  acquired  no  lien  for  his  debt  upon  the  realty  during  the  lifetiuie 
of  the  debtor."  The  same  doctrine  is  substantially  held  in  Jones  v.  Jones,  I S 
Am.  Dec.  327^-331;  C<mbs  v.  Jordan,  22  Id.  236;  Buiion  v.  STniih,  13  Pet.  464; 
Auraud*s  Appeal,  34  Pa.  St.  151;  Jerkins  v.  Carter,  70  N.  0.  500;  Reynolds  v. 
Henderson,  7  111.  110.  Where  a  judgment  lien  is  created  against  a  defend- 
ant in  his  lifetime,  it  is  not  dissolved  by  his  death,  but  may  afterwards  be 
enforced  against  his  estate:  Miller  v.  WUUams  and  BuekUn,  30  Vt  389.  The 
death  of  a  joint  judgment  debtor  does  not  dissolve  the  judgment  lien  against 
the  lands  of  the  deceased,  and  if  he  is  the  principal  debtor,  his  lands  alone 
will  in  equity  be  subjected  to  the  satisfaction  of  the  lien,  and  such  Uen  is  a 
bar  to  an  action  by  the  judgment  creditor  to  obtain  satisfaction  out  of  the 
lands  of  the  survivor:  ExparU  Dixon,  1  Del.  Ch.  261;  S.  0.,  12  Aul  Dec  92. 
So  a  judgment  rendered  during  the  lifetime  of  defendant  may  be  enforced 
against  real  estate  on  which  it  is  a  lien  without  being  filed  as  a  claim  against 
the  estate  of  the  deceased  owner  of  the  land,  but  this  must  be  done  during 
the  life  of  the  judgment  Uen:  Daiois  v.  Shawhan,  34  Iowa»  91;  Boyd  v.  Collins, 
30  N.  W.  Rep.  574  (Iowa).  The  Uen  may,  however,  be  lost  through  laches: 
Union  Batik  v.  PoweUCs  Heirs,  52  Aul  Dec.  367;  or  delay:  Jones  v.  Detdion, 
91  Ind.  154. 

In  Pennsylvania,  prior  to  1834,  a  judgment  against  a  party  in  his  lifetime 
constituted  a  Uen  against  his  property  for  five  years,  whether  he  be  Uving  or 
dead,  but  if  not  revived  within  the  time  mentioned,  it  would  be  superseded 
by  a  younger  judgment  duly  revived:  Pennsylvania  etc  Bank  v.  Crevor,  2 
Rawle,  224.  But  under  a  statute  passed  in  1834,  it  is  clearly  established  by 
a  long  line  of  decisions  that  the  Uen  of  a  judgment  against  a  decedent  at  the 
time  of  his  death,  as  against  liis  heirs  or  devisees,  is  without  limit,  and  needs 
not  to  be  revived  within  the  time  mentioned  above  in  order  to  be  executed 
at  any  time  on  lands  still  held  by  them:  Shearer  ▼.  Brindey,  76  Fa.  St  300, 
and  cases  cited  305;  WelU  v.  Baird,  3  Id.  351;  Bindley's  Appeal,  69  Id.  295; 
Konigmaker  v.  Brown,  14  Id.  269;  MeCkmniek  v.  SuUeifberger,  2  Penn.  346, 
347:  and  such  Uen  is  entitled  to  priority  of  payment  over  the  general  eredi- 
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ton  of  the  judgment  de1>tor  who  had  not  obtained  jadgment  against  him  in 
hia  lifetime:  AurautTM  Appeal^  34  Pa.  St.  161.  So  a  judgment  lien  obtained 
against  a  father  in  hia  lifetime  attachea  to  landa  frandnlently  conToyed  bjr 
him  to  his  son,  either  before  or  after  the  entry  of  the  judgment,  althoogh  it 
is  not  revived  within  five  years  from  its  entry,  or  from  the  death  of  the 
father?  Jftaer  v.  Warner^  2  Qrant  Gas.  4i8.  The  lien  attaches  to  land  owned 
by  the  debtor  at  the  time  of  the  rendition  of  the  judgment,  and  binds  it 
though  he  has  aliened  it  since  the  judgment  was  rendered,  and  although  the 
statute  only  mentions  the  lien  of  judgments  on  the  land  of  defendant  at  tha 
time  of  his  death:  Nkholoi  v.  PAe/jM,  15  Pa.  St.  30.  But  the  lien  does  not 
attach  to  land  acquired  after  the  rendition  of  the  judgment:  Moorehead  v. 
McKkmtfft  9  Id.  26S.  Where  one  of  several  joint  d^endant's  dies,  the  judg- 
ment rendered  against  him  remains  a  lien  upon  his  lands,  but  his  personalty 
is  discharged  from  the  lien  by  his  death:  CommomoeaUh  v.  Miliar**  Adm*r$f  S 
Serg.  ft  R.  451.  A  docketed  judgment  is  a  lien  upon  the  lands  of  the  debtor, 
and  at  his  death  the  lands  descend  to  his  heirs,  subject  to  the  lien,  which  the 
heirs  have  a  right  to  have  satisfied  out  of  the  personal  property  of  the  de- 
ceased if  it  is  sufficient,  but  if  it  is  not,  the  land  may  be  sold  to  satisfy  the 
lien:  Mitrchison  v.  WUUamB,  71  N.  C.  135;  Jenkhu  v.  Carter,  70  Id.  500;  Man-^ 
ne^  V.  Hohneg,  87  Id.  428-431.  A  judgment  lien  created  in  the  lifetime  of 
the  deceased  debtor  continues  and  has  preference  over  a  debt  in  a  fiduciary 
opacity  as  administrator;  Alder9on'9  Hehn  v.  Benderwn  A  Co.,  5  W.  Va. 
188.  The  executor  or  administrator  may  be  compelled  to  satisfy  such  lien  in 
preference  to  an  ordinary  debt  or  specialty:  HdUngmoorth  v.  Patten* 9  AdvCx^ 
3  Ear.  ft  McH.  125-127.  Many  of  the  states  provide  by  express  statutory 
enactment  that  the  lien  of  a  judgment  created  in  the  lifetime  of  the  juilg- 
ment  debtor  shall  survive  his  death  and  be  enforceable  out  his  estate  as  a 
preferred  daim:  See  General  Laws  CoL  1877,  p.  524;  Dakota  Codes,  2d  ed.» 
1885,  p.  223;  Comp.  Laws  Kan.  1885,  p.  658;  Rev.  Code  Md.  1878,  p.  464;  1 
B.  S.  Mo.  1879,  p.  462;  and  see  also  MiUer  v.  Doan,  19  Mo.  660;  Qen.  Stats. 
Kev.  1885,  sec.  3240;  B.  S.  N.  J.  1709-1877,  p.  764;  1  Brightly's  Pnrd.  Dig. 
(Penn.)  1700-1883,  p.  526;  Va.  Code  1873,  p.  043. 
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Whxbb  Pbtvati  WBimra  n  Produced,  pursuant  to  notice,  by  the  adverse 
party,  claiming  an  interest  under  it,  it  forms  an  exception  to  the  general 
rule,  that  befwe  it  can  be  received  in  evidence  its  execution  must  \m 
proved  by  subscribing  witneaaes,  or  by  proof  of  their  handwriting  when 
they  cannot  be  produced,  or  by  proof  of  the  handwriting  of  the  maker 
when  there  are  no  subscribing  witnesses. 

Whsn  Pabtt  Pboducino  Peivatb  Writiko,  on  Nones  is  a  party  to  it^ 
or  claims  a  beneficial  interest  under  it,  this  dispenses  with  the  necessity 
of  giving  further  proof,  because  of  the  privity  of  interest,  and  not  because 
of  the  possession  of  the  instrument  by  the  party  against  whom  it  is  offered 
in  evidence. 

BaoiTAL  OF  Onr  Dxu>  nr  Akothib  is  evidence  of  the  fact  therein  recited, 
and  sopenedas  theneoeaaity  of  introducing  any  other  evidence  to  estab* 
lishit. 
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Whole  of  Statement  CoirrAnnNO  Apmtiwtow  is  to  be  reoeived  together; 
and  the  only  limitation  to  receiving  in  evidence  the  statements  or  ad- 
missions of  parties  to  the  sait  lb,  that  they  most  relate  to  the  subject- 
matter  thereof.  All  of  statement  heard  by  witness  relating  to  the 
■abjeot-matter  of  the  suit  must  be  given  to  the  JTiry.  The  witness  must 
state  all  he  heard;  and  having  done  this,  his  evidence  is  to  be  received 
for  what  it  is  worth. 

Where  WirNsas  Tebtjlfum  td  ADiOBSioir  made  by  a  party  to  the  snit^  bat 
says  "he  only  heard  a  part  of  the  conversation,"  the  court  will  not,  in 
the  absence  of  proof,  infer  that  there  was  further  conversation  relating 
to  the  subject-matter  of  the  suit,  but  will  allow  the  statement  of  the 
witness  to  go  to  the  jury. 

When  Pabt  or  Convebsation  is  Given  in  Evidbnob  against  a  party  as 
an  admission,  he  is  entitled  to  have  the  whole  conversation  repeated,  as 
well  that  which  is  for  him  as  that  which  is  against  him,  provided  it  re- 
lates to  the  subject-matter  of  the  suit. 

Admission  as  Evidenoe.  — What  Witnbss  Heabs  of  conversation  in  rela- 
tion to  the  subject-matter  of  the  suit  is  the  whole  of  the  conversation,  so 
far  as  his  testimony  is  concerned;  and  if  there  was  conversation  with 
other  persons  at  the  same  time,  in  relation  to  the  same  matter,  and  ex- 
planatory of  that  heard  and  that  not  heard,  it  is  incumbent  on  the  party 
objecting  to  show  what  it  was. 

Admissions  as  Evidence.  —  Whebb  Pabtt  Claims  Benetioial  Intebesi 
under  a  written  instrument  to  which  he  is  not  a  party,  not  having  signed 
it,  his  admissions  as  to  the  puipose  for  which  it  was  executed  is  evidenoe 
against  him,  and  may  be  used  in  a  suit  against  him  without  first  prov* 
ing  the  execution  of  the  instrument  by  those  who  have  signed  iti 

The  opinion  contains  the  facts. 

ITmpHns  and  McWhorter^  for  the  appellant. 
MrClellan  and  Barnes,  for  the  appellee. 

Hy  Court,  Douqlab,  J.  This  suit  was  brought  in  the  cir- 
cuit court  of  Santa  Rosa  County  by  Zachariah  WilliamB 
against  Samuel  C.  Keyser,  as  surviving  partner  of  the  mercan* 
tile  firm  of  Alexander  McVoy  &  Co.,  which  firm  was  com- 
posed, it  is  alleged,  of  Alexander  McVoy,  Roman  Mir,  and 
Samuel  C.  Keyser.  The  object  of  the  suit  is  to  recover  the 
flum  of  two  thousand  five  hundred  dollars,  which  the  plaintiff 
alleges  is  due  him  on  a  note  executed  by  Alexander  McVoy 
&  Co.  to  Samuel  Stewart,  and  by  Stewart  indorsed  to  the  plain- 
tiff. 

The  defendant  Keyser  pleads:  1.  That  at  the  time  of  the 
making  of  the  promissory  note  he  was  not  one  of  the  members 
of  the  firm  of  Alexander  McVoy  &  Co.;  and  2.  That  he  is  not 
the  surviving  partner  of  the  firm  of  Alexander  McVoy  &  Co. 

To  these  pleas  the  plaintiff  replied,  and  issue  was  joined. 

On  the  trial  of  the  cause  in  the  court  below,  the  plaintiff',  to 
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Bujiport  the  issue  joined,  called  as  a  witness  William  C.  Eey- 
ser,  upon  whom  a  subpoena  dtices  tecum  had  been  served,  com- 
manding him  to  produce  on  the  trial  a  certain  paper  writing 
then  in  his  possession  as  agent  of  the  defendant. 

On  being  sworn,  the  witness  testified  that  a  paper  writing, 
which  he  then  held  in  his  hand,  belonged  to  the  defendant, 
and  had  been  left  by  the  defendant,  among  other  papers,  with 
the  witness  for  safe-keeping. 

The  plaintiff's  attorney  then  informed  the  court  that  the 
paper  writing  in  the  possession  of  the  witness  was  a  deed  of 
indemnity  given  by  Alexander  McVoy,  M.  Puig,  and  Roman 
Mir  to  the  defendant  Keyser,  to  protect  and  save  him  harmless 
from  any  responsibility  or  liability  growing  out  of  his  connec- 
tion with  the  said  firms  of  Eeyser,  McVoy,  &  Ca,  A.  McVoy 
&  Co.,  or  either  of  them,  or  out  of  any  debts  due  by  the  said 
films  to  third  persons;  and  offered  to  read  it  to  the  jury  as  evi- 
dence without  further  proof  of  its  execution.  To  this  the  de- 
fendant objected,  which  objection  was  sustained  by  the  court. 

To  sustain  the  issue  joined,  the  plaintiff  then  offered  D.  H. 
Gholson  as  a  witness,  who  testified  that  he  heard  the  defend- 
ant, in  conversation  with  plaintiff's  attorney,  say  that  he  had 
a  writing  of  indemnity  against  this  note  (meaning  the  note 
sued  on),  and  that  he  (defendant)  would  show  it  to  plaintiff's 
attorney,  or  leave  it  with  William  J.  Keyser.  The  witness 
further  stated  that  he  had  heard  only  a  part  of  the  conversa- 
tion. The  defendant  objected  to  this  testimony,  on  the  ground 
that  the  witness  had  heard  only  a  part  of  the  conversation, 
which  objection  was  sustained  by  the  court. 

From  the  ruling  of  the  court  below  in  this  case  the  plaintiff 
appealed  to  this  court,  and  now  assigns  as  error:  1.  That  the 
court  erred  in  refusing  to  allow  the  instrument  of  writing  to 
indemnify  defendant  against  the  liability  that  might  arise 
from  his  connection  with  the  firms  of  A.  McVoy  &  Co.  and 
Keyser,  McVoy,  &  Co.  to  be  read  as  evidence  to  the  jury  as 
tending  to  prove  that  defendant  was  a  member  of  the  firm 
of  A.  McVoy  &  Co.;  2.  That  the  court  erred  in  excluding  the 
evidence  of  the  witness  Gholson  from  the  jury. 
'  In  considering  the  first  error  assigned,  it  becomes  necessary 
to  decide  what  proof  is  necessary  in  order  to  admit  private 
writings  to  go  in  evidence  to  the  jury.  The  general  rule  k, 
that  before  they  can  be  received  in  evidence  their  execution 
must  be  proved  by  the  subscribing  witnesses,  or  by  proof  of 
their  handwriting  when  they  cannot  be  produced,  or  by  proof 
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of  tho  handwriting  of  the  maker  of  the  instrument  when  there 
are  no  subscribing  witnesses 

An  exception  to  this  general  rule  on  the  subject  of  proving 
private  writings  is  said  to  be  where  the  paper  is  produced  by 
the  adverse  party,  pursuant  to  notice,  the  party  producing  it 
claiming  an  interest  under  it;  and  some  of  the  authorities  say 
that  the  interest  must  be  of  an  abiding  nature,  and  claimed  in 
the  same  cause. 

In  the  case  of  Lessees  of  Rhodes  v.  Selirij  4  Wash.  C.  C, 
decided  in  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Pennsylvania  and  New  Jersey,  Mr.  Justice  Washington, 
in  delivering  his  opinion,  says:  "  If  indeed  the  party  producing 
the  instrument  on  notice  be  a  party  to  it,  or  claims  a  bene- 
ficial interest  under  it,  these  facts  may  well  dispense  with  the 
necessity  of  giving  further  proof,  because  of  such  privity  of  in- 
terest, and  not  because  of  the  possession  of  the  instrument  by 
the  party  against  whom  it  is  offered  in  evidence." 

In  this  case,  the  paper  writing  or  deed  of  indemnity  was  in 
the  possession  of  William  J.  Keyser,  who  had  received  it  from 
the  defendant  for  safe-keeping.  It  was,  in  contemplation  of 
iuw,  in  the  control  of  the  defendant.  The  act  of  the  defendant 
in  leaving  the  paper  with  him  makes  William  J.  Keyser  the 
agent  of  the  defendant  for  the  safe-keeping  of  this  paper,  and 
the  notice  to  this  agent  to  produce  it  was  in  legal  effect  as 
valid  as  if  served  on  the  defendant  himself.  If  not  produced 
under  the  notice,  then  it  would  have  been  competent  for 
the  plaintiff  to  have  given  evidence  of  its  contents:  Sinclair 
V.  StevensoUy  1  Car.  &  P.  683. 

Was  the  defendant  a  party  to  the  deed  of  indemnity?  or  did 
he  claim  a  beneficial  interest  under  it?  The  defendant,  if  not 
a  party  to  the  writing  of  indemnity  by  affixing  his  signature 
thereto,  is  clearly  the  party  who  alone  claims  a  beneficial  in- 
terest under  it.  It  was  made  for  his  benefit  alone,  and  to  pro- 
tect and  save  him  harmless  against  any  liability  that  might 
arise  from  his  connection  with  the  mercantile  firms  named  in 
the  deed  of  indemnity.  It  most  certainly  was  not  made  for 
the  benefit  of  the  parties  who  signed  it,  for  they  could  by  no 
possibility  have  an  interest  in  his  exemption  from  liability  on 
account  of  his  connection  with  the  mercantile  firms  named  in 
the  deed,  and  it  was  against  their  interest  to  assume  the  legal 
obligation  to  protect  him  from  such  liabilities.  He  was  the 
only  person  who  had  a  beneficial  interest  in  this  paper.  He 
proves  by  the  care  he  took  of  it,  by  placing  it  in  the  hands  of 
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his  agent,  with  instructions  for  its  safe-keeping,  that  such  was 
his  own  understanding  as  to  his  interest  in  it.  This  act  on  his 
part  shows  his  interest  in  its  preservation,  his  knowledge  of  its 
contents,  and  his  acceptance  of  and  consent  to  the  beneficial 
provisions  for  his  protection. 

When  taken  in  connection  with  the  further  fact  that  the 
paper  was  produced  on  notice,  and  was  found  to  be  in  the  poe« 
session  of  the  agent  of  the  defendant,  it  brings  the  case  within 
the  rule  of  law  as  laid  down  by  Mr.  Justice  Washington  in 
the  case  of  Leasees  of  Rhodes  v.  Seliuj  supra^  and  excuses  the 
plaintiff  from  offering  proof  of  the  ezecntion  of  the  deed  of 
indemnity. 

If  the  suit  was  against  either  of  the  parties  who  signed  the 
written  instrument,  and  not  produced  on  notice  by  the  ad- 
verse party,  it  would  be  necessary,  before  it  could  be  received 
in  evidence,  to  prove  its  execution,  either  by  the  subscribing 
witnesses,  or  by  proof  of  their  handwriting,  or  by  proof  of  the 
handwriting  of  the  parties  who  signed  it.  But  the  deed  was 
in  the  possession  of  the  only  party  who  could  claim  a  1)ene- 
ficial  interest  under  it,  and  was  produced  on  notice,  and  we 
think  it  should  have  gone  to  the  jury  without  further  proof, 
to  be  considered  by  them  in  making  up  their  verdict  on  the 
issue  joined. 

It  is  objected  that  there  was  no  proof  offered  of  the  deed 
from  the  defendant,  Keyser,  to  McVoy,  Puig,  and  Mir,  and  of 
their  acceptance  of  the  same,  which  deed  was  the  consideration 
for  the  deed  of  indemnity  by  these  parties  to  the  defendant. 

The  paper  writing  executed  by  Alexander  McYoy,  M.  Puig, 
and  Roman  Mir,  purporting  to  be  a  deed  of  indemnity  to 
Samuel  C.  Keyser,  to  save-  him  harmless  against  any  claims 
or  demands  arising  out  of  the  copartnership  of  Keyser,  Mc- 
Voy, &  Co.  and  A.  McVoy  &  Co.,  recites:  that  the  said  Samuel 
C.  Keyser  had  by  deed,  bearing  even  date  with  the  deed  of 
indemnity,  sold  fdl  his  right,  title,  and  interest  in  said  firms, 
and  this  recital  is  evidence  of  the  facts  therein  recited,  and 
rendered  it  unnecessary  to  produce  and  prove  the  deed  from 
Keyser  to  those  parties. 

The  general  rule  of  law  is,  that  the  recital  of  one  deed  in 
another  is  evidence  of  the  fact  therein  recited,  and  supersedes 
the  necessity  of  introducing  any  other  evidence  to  establish  it: 
Carver  v.  Jackson^  4  Pet.  83;  Crane  v.  Morris^  6  Id.  611,  612; 
Jaekmm  v.  Harrington^  9  Cow.  86. . 

The  second  error  assigned  is,  that  the  court  below  erred  in 
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excluding  the  evidence  of  Gholson  from  the  consideration  of 
the  jury.  From  the  bill  of  exceptions  taken  on  the  trial,  it 
appears  that  the  witness  Gholson  was  recalled  by  consent  of 
the  judge,  and  when  placed  on  the  witness-stand  stated  that 
he  heard  the  defendant  say  he  had  a  writing  of  indemnity 
against  this  note  (meaning  the  note  sued  on),  and  that  he 
(defendant)  would  show  it  to  plaintiff's  attorney,  or  leave  it 
with  William  J.  Eeyser.  The  witness  stated  further  that  he 
heard  only  a  part  of  the  conversation. 

It  does  not  appear  from  the  bill  of  exceptions  that  the  wit- 
ness was  interrogated  as  to  the  fact  whether  there  was  any 
further  conversation,  and  if  it  related  to  the  subject-matter  of 
the  deed  of  indemnity;  indeed,  that  there  was  any  further 
conversation  can  only  be  inferred  from  the  statement  of  the 
witness,  '*  that  he  only  heard  a  part  of  the  conversation.'' 

On  the  subject  of  admissions,  it  may  be  laid  down  as  a  first 
inrinciple  that  the  whole  of  the  statement  containing  the  ad- 
mission  is  to  be  received  together:  1  Phill.  Ev.  340. 

In  Queen's  Case,  2  Brod.  &  B.  121,  Abbott,  C.  J.,  in  deliv- 
ering the  opinion  of  the  judges,  said:  "  The  conversations  of  a 
party  to  the  suit  relative  to  the  subject-matter  of  the  suit  are 
in  themselves  evidence  against  him  in  the  suit;  and  if  coun- 
sel chooses  to  ask  a  witness  as  to  anything  which  may  have 
been  said  by  an  adverse  party,  the  counsel  for  that  party  has 
a  right  to  lay  before  the  court  the  whole  that  was  said  by  his 
client  in  the  same  conversation,  not  only  so  much  as  may  ex- 
plain or  qualify  the  matter  introduced  by  the  previous  exami- 
nation, but  even  matter  not  properly  connected  with  the  part 
introduced  upon  the  previous  examination,  provided  only, 
that  it  relate  to  the  subject-matter  of  the  suit,  because  it 
would  not  be  just  to  take  part  of  a  conversation-as  evidence 
against  a  party  without  giving  to  the  party  at  the  same  time 
the  benefit  of  the  entire  residue  of  what  he  said  on  the  occa- 
sion." 

It  will  be  seen  from  these  authorities  that  the  whole  of  the 
statement  containing  the  admission  is  to  be  received,  and  the 
only  limitation  to  receiving  in  evidence  the  statements  or  ad- 
missions of  parties  to  the  suit  is,  that  they  must  relate  to  the 
subject-matter  of  the  suit.  The  true  interpretation  of  this 
rule  is,  that  all  of  the  statement  heard  by  the  witness  in  rela- 
tion to  the  subject-matter  of  the  suit  shall  be  given  to  the 
jury;  if  there  was  further  conversation,  not  heard  by  the  wit- 
ness, it  would  be  impossible  for  him  to  say  that  it  was  in  re- 
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lation  to  the  subject-matter  of  the  suit,  and  unless  it  was,  it 
€OuM  not  be  received.  The  witness  must  state  all  he  heard, 
and  having  done  this,  his  evidence  is  to  be  received  for  what  it 
is  worth.  It  is  the  whole  of  the  statement  so  far  as  his  knowl- 
edge extends. 

If  a  witness  testifies  to  an  admission  made  by  a  party  to  a 
salt,  but  says  "  he  only  heard  a  part  of  the  conversation,"  the 
court  will  not,  in  the  absence  of  proof,  infer  that  there  was  a 
further  conversation  relating  to  the  subject-matter  of  the  suit, 
but  will  allow  the  statement  of  the  witness  to  go  to  the  jury,  to 
be  considered  by  them  in  making  up  their  verdict. 

In  the  case  under  consideration,  we  are  unable  to  see,  from 
the  bill  of  exceptions,  that  there  was  any  other  or  further 
statement  made  by  the  defendant,  at  the  time  mentioned  by 
the  witness  Gholson,  that  related  to  the  subject-matter  of  the 
suit.  He  says  he  heard  only  a  part  of  the  conversation.  If 
there  was  further  conversation,  which  does  not  clearly  appear, 
we  are  left  to  conjecture  as  to  its  purport  and  character,  and 
have  no  evidence  that  it  related  to  the  subject-matter  involved 
in  this  suit. 

The  well-established  legal  rule  on  the  subject  of  admissions 
18,  if  a  part  of  a  conversation  is  given  in  evidence  against  a 
party  as  an  admission,  he  is  entitled  to  have  the  whole  con- 
versation repeated,  as  well  that  which  makes  for  him  as  that 
which  is  against  him,  provided  it  relates  to  the  subject-matter 
of  the  suit. 

This  rule  proceeds  upon  the  supposition  that  there  may  be 
other  conversation  heard  by  the  witness,  which  he  has  not 
disclosed;  and  also  as  a  direction  to  the  court  before  whom 
the  cause  is  tried  that  the  whole  of  the  conversation  that  re- 
lates to  the  subject-matter  of  the  suit  shall  go  to  the  jury. 

What  the  witness  hears  of  a  conversation  in  relation  to  the 
subject-matter  of  a  suit  is  the  whole  of  the  conversation,  so  far 
as  his  testimony  is  concerned;  and  if  there  was  a  conversa- 
tion with  other  persons  at  the  same  time  in  relation  to  the 
subject-matter  of  the  suit,  and  explanatory  of  that  heard  by 
the  witness  and  not  heard  by  the  witness,  it  is  incumbent  on 
the  party  objecting  to  show  what  it  was. 

In  the  present  case,  what  the  witness  heard  was  the  whole 
of  the  conversation,  so  far  as  his  testimony  is  concerned;  and 
if  there  was  a  farther  conversation,  it  is  incumbent  on  the  de- 
fendant to  establish  its  character;  and  this  may  be  received 
in  explanation  of  the  testimony  of  the  witness. 
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So  far  as  can  be  seen  from  the  record,  the  whole  of  the  con- 
versation was  given  in  evidence;  for  if  the  witness  Gholson 
did  not  hear  any  more  of  the  conversation,  he  could  not  de- 
pose there  was  any  in  relation  to  the  subject-matter  of  the  suit, 
and  any  other  would  be  inadmissible  as  evidence. 

In  the  case  of  CoUett  v.  Lord  Keithj  4  Esp.  212,  it  was  held 
that  testimony  given  in  court,  admitting  a  particular  fact, 
may  be  used  as  an  admission  of  the  fact,  though  the  person 
examined  was  prevented  from  entering  into  an  explanation  of 
the  circumstances  under  which  the  fact  took  place,  because  it 
was  irrelevant  to  the  matter  in  issue  upon  the  former  occasion. 
Where  a  person  claims  a  beneficial  interest  under  a  written 
instrument  to  which  he  is  not  a  party,  not  having  signed  it, 
his  admissions  as  to  the  purpose  for  which  it  was  executed  is 
evidence  against  him,  and  may  be  used  in  a  suit  against  him 
without  first  proving  its  execution  by  those  who  have  signed  it. 
If  the  object  of  the  examination  of  Gholson  had  been  to  prove 
the  contents  of  the  paper  writing,  his  testimony  could  not  be 
received,  for  the  contents  of  every  written  paper  are,  according 
to  the  ordinary  and  well-established  rules  of  evidence,  to  be 
proved  by  the  paper  itself,  and  that  alone,  if  the  paper  be  in 
existence:  2  Brod.  &  B.  287. 

The  bill  of  exceptions  show  that  Gholson  was  examined  to 
prove  by  the  admissions  of  the  defendant  the  existence  of  the 
deed  of  indemnity,  and  that  the  defendant  claimed  a  benefi- 
cial interest  under  it.  What  that  interest  is  must  be  estab- 
lished by  the  deed  itself  when  the  question  arises.  The  object 
for  which  his  testimony  was  offered  is  proper  and  legal,  and 
his  evidence  should  have  been  received  by  the  court  as  tend- 
ing to  prove  the  issue  joined. 

Upon  the  principles  laid  down  in  this  opinion,  we  think  the 
exclusion  of  the  deed  of  indemnity  from  going  to  the  jury 
without  proof  of  its  execution,  and  the  exclusion  of  the  evi* 
dence  of  the  witness  Gholson  as  to  what  he  heard  the  defend- 
ant say  in  relation  to  said  deed  of  indemnity,  was  erroneous, 
and  consequently  the  plaintiff  should  have  another  oppor- 
tunity of  submitting  that  evidence  to  the  consideration  of  a 
jury. 

The  judgment  of  the  court  below  is  reversed  with  costs,  and 
the  cause  remanded  to  the  court  below  to  be  piooeeded  in  in 
accordance  with  this  qpinion,  and  with  instructioiui  to  award 
a  venire  facias  de  novo. 
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NxoBBBTTT  OF  PiooF  OF  Ejlwutjov  OF  PUTAn  Wbroto  to  admit  it  in 
eiridenoe:  Stamper  t.  Orffbt^  60  Am.  Dm.  028;  iNfer  t.  Snoddp^  60  Id.  740, 
mnd  note  744. 

Racrr AL  of  Ovb  Dud  nr  Ahothsb  ii  cwncliniy  tgainst  the  parties  and 
those  claiming  nndar  them:  FkOSp^M  Beir§  t.  Porter,  86  Am.  Deo.  44& 

^  ABMnaiON 8  of  Pabtt  Qtvek  nr  Evidsvgi  mnst  be  in  foil.  Hie  whole 
dedaration  must  go  to  the  jnry:  Mattodte  r,  Li/mam^  46  Am.  Dec.  138;  JTor- 
Hwm  T.  Lami^,  13  Id.  283;  Fkid  t.  ffUehoock,  28  Id.  288;  Prinitip  r.  MUtMl, 
63  Id.  258;  and  the  whole  admission  nmst  be  taken  together:  Ciark  r,  SmUh, 
25  Id.  47;  Jftm^ordr,  Whtine^,  80 Id.  6a 

Qppoaira  Pastt  n  Ertitlid  to  Wholb  of  Dmlaratior  of  which  part 
lias  been  given  in  eridenoe  against  him:  Gordon  r,  Frtekm,  26  Am.  Dec.  76^ 
and  note;  Nelaom  r,  Iwrmm,  60  Id.  442;  and  note  449;  Botm  t.  WMed,  88  Id. 
337,  and  extended  note  342-345;  Bowk  r.  Stonotireet^  61  Id.  818. 

DnCLARATIONS  AOAIN8T  iHTXBm  AMM  AjmOSEBlMt  MuOMomd  T.  WlrsWi^ 

78  Am.  Deo.  495,  and  note  498L 
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Awopmaarr  or  Gvabbiah  or  OinLPiiBif  Who  Bmnm  nr  Axaaam  9uam 
n  Void,  m  they  were  not  within  the  jorudietion  of  the  oonrt.  Hm 
validity  of  the  judgment  may  be  qnestioned  in  any  ooort  or  prboeeding 
in  which  it  is  attempted  to  be  osed. 

EziouTOB,  AB  Such,  has  No  Bights  as  Qvaxdiax,  nor  hM  he  any  author- 
ity over  the  minor  duldren  of  his  testator. 

OOUBT     MAT     EZXBOZU     ITB     DlSCKETlOV    AS    TO    WHOSB    CUSIODT    GhILD 

SHOULD  BB  GiVBN  nvTO  when  ih«  child  is  broiight  before  it  on  kabem 
corptu,  and  a  reviewing  court  will  only  interfere  in  ease  of  a  flsgraal 
abase  of  this  disoretion. 

The  opinion  states  the  case. 

Bethijmey  for  the  plaintiff  in  error. 

Ramsey^  for  the  defendants  in  error. 

By  Court,  Walkeb,  J.  This  writ  of  habea$  carpus  was  sued 
out  by  the  paternal  half-brother  to  recover  possession  of  two 
children  from  the  custody  of  their  maternal  grandmother. 
The  petitioner  rests  his  claim,  as  wc  understand,  on  three 
grounds:  1.  That  he  was  appointed  by  the  ])robate  court  of 
Chambers  County,  Alabama,  guardian  of  their  persons  aad 
property;  2.  That  he  was  appointed  by  the  father  of  the 
children  executor  of  his  will,  and  as  such,  on  the  death  of 
their  mother,  the  testamentary  guardian,  he  would  be  entitled 
to  the  custody  of  the  children;  3.  That  he  is  one  of  the  next 
of  kin.  The  court  below  refused  his  application,  and  that  de- 
cision is  brought  up  for  review. 


June.  1866.]  Boyd  v.  Glass.  253 

If  a  court  have  jurisdiction  of  a  question,  and  acts  upon 
it,  that  action,  until  set  aside,  is  conclusive.    But  the  question 
of  jurisdiction  is  always  open  to  investigation;  and  if  upon 
such  investigation  it  be  found  that  the  court  had  no  jurisdic- 
tion of  the  person  or  subject-matter,  then  all  proceedings  had 
are  nullities.    In  the  leading  case  of  Towns  v.  Springer^  9  Ga. 
130,  this  court  decides  that  "  a  judgment  rendered  by  a  court 
without  jurisdiction  is  a  mere  nullity,  and  may  be  so  held 
wherever  and  whenever  and  in  whatever  way  it  is  sought  to 
be  used  as  a  valid  judgment."    In  delivering  the  opinion,  the 
eonrt  says  (page  132):  "It  [the  judgment  then  in  question]  is 
a  nullity,  because  the  court  which  rendered  it  had  no  jurisdic- 
tion over  the  sheriff  upon  a  rule  founded  on  an  execution  re- 
turnable to  the  inferior  court.    If  a  nullity,  it  is  available  to 
the  party  procuring  it  for  no  purpose.    The  assailability  of  a 
judgment  of  a  comrt  of  competent  jurisdiction  is  one  thing; 
of  a  judgment  of  a  court  not  having  jurisdiction,  for  want  of 
jurisdiction,  is  a  very  different  thing.    In  the  latter  case,  the 
judgment  may  be  impeached  wherever  and  whenever  it  is 
sought  to  be  used  as  a  valid  judgment,  no  matter  in  what  way 
it  is  proposed  to  be  used.    To  make  a  judgmeA  in  personam 
valid,  the  court  which  renders  it  must  have  jurisdiction  of  the 
subject-matter  and  of  the  person  against  whom  it  is  rendered." 
Again,  in  Lessee  of  Oriffith  v.  Wrighty  18  Ga.  176,  the  court  says: 
*^A  judgment  of  the  court  of  ordinary  granting  adininintra- 
tion  may  be  impeached  by  extraneous  evidince  ft^howing  the 
case  to  have  been  such  that  the  court  had  no  )K>wor  to  grant 
the  administration."    In  Orier  v.  McLendon^  7  Id.  .*>G4,  a  case 
in  its  facts  very  similar  to  the  one  at  bar,  Judge  Warner,  de- 
livering the  opinion  of  the  court,  says:  ^'In  order  to  have  given 
the  court  of  ordinary  of  Troup  County  jurisdiction  to  appoint 
a  guardian  for  Susan  McLendon,  she  must  either  have  been 
within  the  limits  of  the  county  at  the  time  of  the  appoint- 
ment, or  bad  property  within  the  limits  of  the  county.    If  she 
resided  in  the  state  of  Alabama  at  the  time  of  the  appoint- 
ment of  the  guardian  for  her  by  the  court  of  ordinary  of 
Troup,  and  had  no  property  situated  within  the  limits  of  the 
county,  then  the  court  had  no  jurisdiction  either  to  appoint 
a  guardian  for  her  person  or  hei  property.     Although  she 
may  have  resided  in  Alabama  at  the  time  of  the  appointment 
of  the  guardiani  yet,  if  she  had  property  in  the  county  of 
Tnmp^  the  oouri  of  ordinary  of  that  county  bad  jurisdiotioii 
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to  appoint  a  guardian  to  manage  and  control  soch  property/' 
I  am  not  aware  that  this  doctrine  has  been  questioned  in  any 
subsequent  case.  The  same  principle  is  maintained  in  Bu- 
chanan y.  Ruckevy  1  Camp.  63;  2  Smith's  liCad.  Gas.  449.  Vat- 
tel's  Law  of  Nations,  b.  2,  c.  7,  sec.  84,  says:  ^'It  belongs  to  the 
domestic  judge  to  nominate  tutors  and  guardians  for  minors 
and  idiots."  See  also  Story's  Conflict  of  Laws,  sec.  640,  and 
note  2  to  sec.  479.  Our  statute,  Cobb's  N.  D.  286,  says:  ''  Let- 
ters of  guardianship  shall  only  be  granted  by  the  court  of  or- 
dinary of  the  county  where  the  minor  or  ward  resided  at  the 
time  application  for  letters  of  guardianship  is  made,  if  said 
minor  or  ward  reside  in  this  state."  Code,  sec.  1767,  contains 
a  similar  provision. 

In  the  case  at  bar,  the  mother  of  the  children  was  by  their 
father's  will  appointed  guardian  of  these  children,  and  lived 
with  them  at  the  residence  of  her  late  husband  until  about  a 
year  preceding  the  trial,  when  they  removed  to  Harris  County. 
This  made  that  the  county  of  the  minors'  residence,  as  de- 
cided in  Darden  v.  Wyatt^  15  Ga.  414.  They  resided  in  Har- 
ris County  at  the  time  of  the  death  of  their  mother,  some  two 
months  befoA  the  trial,  and  continued  to  reside  there  up  to 
the  time  of  suing  the  habeas  corpus.  The  court  of  probate  of 
Chambers  County,  Alabama,  then,  on  the  eighteenth  day  of 
October,  1862,  when  it  granted  letters  of  guardianship  of  the 
persons  of  these  minors,  had  no  jurisdiction,  and  consequently, 
said  letters  being  a  nullity,  the  nlaintiff  can  take  nothing 
thereby. 

No  authority  was  produced,  nor  do  we  know  of  any,  which 
gives  to  an  executor,  as  such,  a  right  to  the  custody  of  the 
minor  children  of  his  testator.    We  think  such  is  not  the  law. 

Section  3925  of  the  code  authorizes  the  court,  on  hearing 
all  the  facts,  to  exercise  its  discretion  as  to  whose  custody  a 
child  shall  be  given.  This  was  the  law  previously:  In  re 
AlitcheU,  R.  M.  Charlt.  489.  In  a  case  of  this  sort,  '*  it  must 
be  a  flagrant  abuse  of  that  discretion  which  will  authorize  a 
reviewing  court  to  interfere":  Lindsey  v.  Lindseyj  14  Ga.  657. 
In  this  case  we  find  no  flagrant  abuse  of  discretion  by  the 
court  below;  indeed,  we  rather  think,  under  the  facts  and 
circumstances,  the  decision  was  right;  at  any  rate,  there  was 
no  such  abuse  of  discretion  as  to  require  the  interference  of 
this  court  We  are  satisfied  the  children  will  be  well  cared 
for  by  their  grandmother,  and  their  interests  probably  quite 
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as  well  protected  as  if  they  bad  been  deliyered  oyer  to  the 
custody  of  the  plaintiff. 
Judgment  affirmed. 

OOUBIS  EVSRTWHXBB»  ON  HABliS  OOKTUS  PBOOEnXDroS  TO  OvTAIM  Cut- 

TOST  ov  Intakt,  will  take  care  not  to  commit  tiioh  child  to  improper  or  on- 
■afe  costody;  and  will  look  with  an  eye  eingle  to  the  intereete  of  the  minor: 
Tajflor  ▼.  Jeter,  81  Am.  Deo.  202,  and  note.  The  prindpal  oaae  ia  dted  to 
this  point  in  Pc^im  t.  Payne,  39  Ga.  175. 

ixnxsDixsnos  of  State  Coubtb  otxr  KoN-BnuDnm:  See  Lamjoff  r,  Albee, 
64  Am.  Deo.  630;  SwerY,  Coffin,  48  Id.  687;  note  to  Flkd  Rkier SUamboai Co. 
T.  Fetter,  48  Id.  272;  Pkdpe  t.  Brewer,  67  Id.  66;  Mofymmx  t.  Se^immr,  76 
Id.  602;  SiurgU  t.  Fa^,  79  Id.  440,  and  notes  to  these 
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IM  Gbomxa.  866.] 

Whxbb  PATimm  batb  bkxv  Mads  upon  PBomssoRT  Noti  nr  GonriD- 
KBATB  MoNKT,  and  a  credit  therefor  indorsed  upon  the  note  by  the 
holder,  who  was  of  lawful  age,  and  not  the  victim  of  frand,  the  sums  so 
indorsed  will  be  allowed  as  payments  on  the  note. 

Whkre  Patioekts  wers  Mads  duriko  Civil  War  on  PBOMiiwoRr  Koti 
nr  Gboboia,  this  ia  not  prima  /aek  evidence  that  the  payments  were 
made  in  conf edente  money. 

Cabis  PnrDnro  bxiors  Umitxd  Statxs  District  Court  vor  Distriot  of 
Gboroia  were  by  act  of  the  confederate  Congress,  after  the  secession  ol 
Georgia  from  the  Union,  transferred  to  the  district  oonrt  of  the  Confed- 
erate States.  The  decision  of  a  case  so  transferred  by  the  confederate 
court  ia  conclosive  until  set  aside  or  reversed. 

Parol  Evidkncb  is  Ibadmissiblr  to  Add  Additional  Stipulation  to 
WRirrsN  Contract.  All  oral  negotiations  between  parties  to  a  written 
contract,  which  either  preceded  or  accompanied  its  ezecntion,  are  pre- 
snmod  to  have  been  merged  in  it. 

Judomknts  of  Courts  of  Confbdbratb  States. — An  instraotion  that 
where  the  confederate  court  had  jurisdiction  of  a  case,  the  subject-ma^ 
ter,  and  the  parties,  any  defense  pleaded  and  passed  upon  in  that  case 
was  conclusive  upon  the  parties,  and  could  not  again  be  set  up  as  a  de- 
fense to  an  action  between  the  same  parties,  was  held  correct. 

Whbrb  Grantor  Rbservbs  ''Likn"  upon  Certain  Slaybs  as  Sbouritt 
fob  Patmbnt  of  their  purchase  price,  this  does  not  amoant  to  a  mort- 

MOBTGAOB  IS  MbBB  SbCURITT,  AND  TlTLB  RbmAINS  IN  MORTOAOOB. 

Action  upon  a  promisBory  note  due  January  1,  1862,  upon 
which  was  indorsed  several  sums  during  the  year  1863.  The 
note  had  been  given  among  a  number  of  others  in  payment 
for  a  plantation  and  a  large  number  of  negroes.  Defendant 
defended  upon  varioos  grounds,  which  it  is  unnecessaiy  to 
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state.  The  opinion  states  the  points  made  clearly  enough, 
except  the  second  instruction  given  by  the  court  below,  which 
was  as  follows:  "That  the  confederate  court  had  jurisdiction 
of  the  case,  the  subject  matter,  and  the  parties  embraced  in 
the  exemplified  record,  and  that  any  defense  pleaded  and 
passed  upon  in  that  case  by  the  court  or  jury  was  conclusive 
on  the  defendant,  Bass;  and  such  matter  so  passed  upon  could 
v>ot  again  be  set  up  as  a  defense  in  the  case  at  bar." 

E.  A.  &  J,  T,  Nisbetj  and  Lochrane^  for  Freeman. 
HiU  cmd  Bailey y  for  Bass. 

By  Court,  Walkeb,  J.  The  first  error  alleged  by  Freeman 
is  the  admission  in  evidence  of  the  bill  filed  by  him  against 
3ass.  The  object  of  its  introduction  is  not  very  apparent,  but, 
.  <erhaps,  as  a  part  of  the  history  of  the  whole  transaction,  it 
k^as  not  very  objectionable. 

His  second  complaint  is,  that  the  court  charged  "that 
credits  upon  the  notes  were  not  subject  to  be  opened  and  re- 
duced by  reason  that  the  payments  may  have  been  made  in 
confederate  treasury  notes."  The  entries  of  the  credits  upon 
the  notes  seem  to  have  been  made  by  Freeman  with  a  fiill 
knowledge  of  what  he  was  doing;  no  fraud  was  practiced  upon 
him;  we  presume  he  was  twenty-one  years  of  age,  and  had  a 
right  to  satisfy  the  note  in  whole  or  in  part,  if  he  saw  proper  to 
do  so,  without  receiving  anything.  He  could,  if  he  had  wished 
to  do  so,  have  surrendered  up  the  note  to  Bass  without  any 
consideration,  and  if  so,  he  certainly  was  competent  to  contract 
to  receive  payment  in  anything  he  and  his  debtor  might  agree 
upon.  We  think  the  court  correctly  instructed  the  jury  on 
this  point. 

In  this  connection,  it  is  proper  to  state  that  Bass  had  a  right 
to  complain  of  the  admissibility  of  the  evidence  to  prove  that 
the  dates  of  the  credits  were  prima  facie  evidence  that  such 
payments  were  made  in  confederate  notes;  but  the  instructions 
on  this  point  to  the  jury  prevented  this  evidence  from  doing 
him  any  harm,  the  jury  having  allowed  the  entire  amount  of 
the  credita 

One  of  the  notes  given  for  a  portion  of  the  purchase-money 
of  the  plantation,  negroes,  etc.,  and  of  which  the  note  here  in 
controversy  forms  a  part,  was  sued  in  the  district  court  of  the 
United  States  at  Savannah,  and  the  defendant  fiied  various 
pleas  thereto.  After  the  passage  of  the  ordinance  of  seoessioii 
and  adoption  of  the  constitution  of  the  Confederate  States,  ih« 
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case  was  transferred  to  the  district  court  of  the  Ckmfederate 
States.  Defendant  appeared  and  both  demurred  and  pleaded 
to  the  jurisdiction  of  the  court,  on  the  ground  that  Freeman, 
as  shown  by  the  pleadings,  was  a  citizen  of  Texas,  one  of  the 
Confederate  States,  and  under  the  Confederate  States  constitu- 
tion could  not  sue  in  that  court.  The  demurrer  and  plea  were 
overruled,  and  defendant  then  filed  to  that  case  all  the  grounds 
of  defense  which  he  pleads  to  this  action.  The  defendant^ 
when  the  court  decided  to  sustain  the  action,  submitted  to  its 
decision  the  determination  of  his  yarious  grounds  of  defense. 
Evidence  was  introduced,  the  issues  passed  upon,  the  judg- 
ment rendered,  and  defendant  satisfied  the  judgment  so 
recovered  against  him.  The  question  here  is.  What  efiect 
shall  be  given  to  this  judgment?  The  jurisdiction  of  a  court 
rendering  a  judgment  is  always  open  to  inquiry.  If  a  court 
have  jurisdiction  of  the  person  and  subject-matter,  its  judg- 
ments, until  set  aside,  are  conclusive.  It  may  proceed  irregu- 
larly, it  may  mistake  the  law,  still,  so  long  as  it  acts  within 
its  own  jurisdiction,  its  judgments  will  be  binding.  Had  the 
court  jurisdiction?  The  objection  made  to  the  jurisdiction  is, 
that  by  an  ordinance  of  the  convention  of  the  people  of  (Georgia, 
this  case,  with  all  others  of  a  similar  character,  was  transferred 
to  the  district  '^  courts  of  the  independent  state  of  Georgia,^' 
and  that  no  provision  was  made  for  any  transfer  of  such  cases 
to  the  district  courts  of  the  Confederate  States.  No  point  is 
made  uxx>n  the  failure  of  the  Confederacy.  I  quote  from  the 
argument  of  our  brother  Hill :  "  Did  the  confederate  court  have 
jurisdiction?  We  say  not.  The  iact  that  the  court  assumed 
jurisdiction,  and  decided  itself  to  have  it,  amounts  to  nothing 
unless  the  court  in  fact  had  it.  The  suit  was  properly  pending 
in  the  federal  court  on  the  nineteenth  day  of  January,  1861, 
and  that  court  up  to  that  time  had  jurisdiction  of  the  case. 
The  convention  of  that  date,  in  Georgia,  abolished  that  court, 
and  established  in  lieu  thereof  a  state  federal  court,  and  re- 
moved the  civil  and  criminal  cases  then  pending  in  the  federal 
court  to  the  newly  created  state  tribunal.  How,  then,  did  the 
confederate  court  at  Savannah  get  jurisdiction  of  this  case? 
It  is  incumbent  on  the  counsel  for  the  defendant  in  error  to 
show  the  mode  by  which  it  was  done.  It  was  a  court  of 
limited,  not  general,  jurisdiction;  and  the  onus  probandi  is  on 
him  who  asserts  the  jurisdiction  to  show  it. 

*^  Let  not  the  court  misunderstand  us.    We  claim  no  advan- 
tage in  this  regard  by  reason  of  the  result  of  the  Confederacy. 

AM.  Dia  Vol.  LXXXIX-17 
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The  pleas  in  this  case  were  filed  in  1862,  and  we  claim  now  what 
we  should  have  claimed  had  the  case  been  tried  then.  Counsel 
for  plaintiff  may  claim  jurisdiction  by  reason  of  the  judicial 
act  of  the  confederate  Congress  under  the  constitution.  It  is 
true  that  that  act  did  provide  that  where  the  states  had  failed 
to  take  cognizance  of  the  cases  pending  in  the  federal  courts, 
and  provide  for  their  trial  in  the  state  courts,  that  in  such 
case,  the  court  established  under  that  act  should  take  juris- 
diction. The  cases  in  Georgia  were  within  the  express  excep- 
tion of  the  act;  and  the  act,  as  to  that  provision  in  such  cases 
as  had  not  acted,  was  unconstitutional.'' 

I  have  made  this  long  quotation  because  it  clearly  states 
the  question  before  us,  and  will  make  what  I  wish  to  say  the 
more  easily  understood.  It  is  true  that  by  an  ordinance  of 
the  convention  of  Georgia,  passed  on  the  29th  of  January, 
1861,  all  causes,  civil  and  criminal,  then  pending  in  the  circuit 
courts  of  the  United  States  in  and  for  Georgia,  were  trans- 
ferred to,  and  all  cases  in  the  said  district  courts  were  con- 
tinued in,  the  district  courts  of  the  state  of  Georgia  thereby 
established:  Journal  of  Convention,  1861,  p.  385.  By  another 
ordinance  of  the  same  convention  (page  893),  'Hhe  constitution 
for  the  permanent  federal  government  of  the  Confederate 
States  "  was  adopted  and  ratified.  Now,  while  it  is  true  that 
provision  was  made  for  organizing  a  state  district  court,  yet, 
in  point  of  fact,  no  such  court  was  ever  created.  The  gover- 
nor, who  was  by  the  ordinance  authorized  to  appoint  a  dis- 
trict judge,  supposing,  doubtless,  that  a  court  would  shortly 
be  organized  by  the  Confederate  States  Congress  to  take  the 
place  of  the  district  court  of  the  United  States,  declined  to 
appoint  such  judge;  and  as  a  consequence,  the  Confederate 
States  district  courts,  according  to  the  act  of  Congress,  Stat- 
utes at  Large  Confederate  States,  page  84,  approved  the  16th 
of  March,  1861,  had  jurisdiction  of  the  cases  pending  in  the 
district  courts  of  the  United  States  in  Georgia,  as  well  as  in 
the  other  states  of  the  Confederacy.  Georgia  had,  in  fact, 
made  no  disposition  of  any  of  the  causes  pending  in  the 
United  States  courts  for  Georgia,  and  never  did  create  any 
tribunal  for  their  adjudication.  Her  action  in  reference  to 
the  matter  was  inchoate  merely,  and  not  complete;  hence  the 
case  was  properly  before  the  Confederate  States  court  for  de- 
cision. This  court  having  jurisdiction  of  the  case,  then,  it  is 
not  denied  that  its  judgment  is  conclusive.  It  follows,  then, 
that  the  court  below  committed  no  error  in  admitting  the 
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transcript  from  the  record  of  the  district  court  G.  S.  A.,  at 
Savannah.  Nor  do  we  see  any  error  in  rejecting  the  evidence 
showing  the  value  of  the  services  of  counsel  for  Bass  in  thai 
case.  .Indeed,  this  claim  was  predicated  upon  the  idea  that 
the  record  should  be  ruled  out;  and  if  the  record  was  prop- 
erly admitted,  this  evidence  was  rightfully  repelled. 

During  the  progress  of  the  trial,  Bass  proposed  to  prove  by 
the  witness  McElroy  certain  stipulations  not  embraced  in  the 
written  contract.  This  was  objected  to,  and  the  evidence  re- 
pelled, on  the  ground,  as  we  understand  it,  that  parol  evidence 
is  inadmissible  to  ingraft  an  additional  stipulation  upon  a  con- 
tract evidenced  by  writing.  In  Logan  v.  Bond,  13  Ga.  198^ 
this  court  says:  "The  uniform  decisions  of  this  court  have 
been  that  all  oral  negotiations  between  the  parties  to  a  written 
contract,  which  cither  preceded  or  accompanied  the  execution 
of  the  instrument,  are  to  be  regarded  as  merged-  in  it,  and  that 
the  writing  is  to  be  treated  as  the  exclusive  medium  of  ascer- 
taining the  agreement  to  which  the  contractors  bound  them- 
selves." And  in  Wynn,  Shannon^  &  Co,  v.  Cox,  5  Id.  376,  the 
court  uses  this  language:  "  It  is  neither  more  nor  less  than  an 
attempt  to  add  to  a  written  instrument  by  parol  evidence  a 
stipulation  which  it  is  insisted  was  entered  into  at  the  time» 
but  which  the  parties  did  not  see  fit  to  have  incorporated.  We 
are  satisfied  that  this  cannot  be  done  without  infringing  one  of 
the  soundest  and  most  wholesome  rules  which  courts  of  justice 
have  devised  for  the  security  of  private  property," — citing 
numerous  authorities.  And  the  opinion  continues:  *' These 
authorities  establish  not  only  the  general  proposition  that  all 
previous  negotiations  resting  in  parol,  but  those  also  which 
were  had  at  the  time  are  merged  and  extinguished  by  the 
writing;  and  that,  allowing  that  the  instrument  does  not  con- 
tain the  whole  contract,  oral  proof  is  inadmissible  to  supply 
the  deficiency,  unless  it  was  occasioned  by  some  fraud  prac- 
ticed by  the  vendor,  or  by  some  mistake  or  surprise  on  his 
part."  These  authorities  seem  to  sustain  the  decision  of  the 
court  below. 

There  is  another  ground,  however,  upon  which,  even  if 
the  court  erred  in  repelling  the  evidence  at  the  time  it  was 
offered,  would  have  required  him  to  have  withdrawn  it  in  a 
subsequent  portion  of  the  trial  had  it  been  admitted;  or  at 
any  rate,  would  have  required  him  to  have  instructed  the 
jury  that  it  could  not  avail  the  defendant  anything.  The 
record  of  the  proceedings  of  the  court  at  Savannah  showed 
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ibat  the  same  defense  had  been  passed  npon,  and  was  there- 
fore re8  (idjudicata.  We  think,  therefore,  the  court  did  right 
in  rejecting  McEboy's  answer  to  the  sixteenth  interrogatory. 

We  are  unable  to  see  any  error  in  the  rejection  of  Judge 
Nisbet's  testimony,  offered  for  the  purpose  of  showing  that 
Bass  proposed  to  cancel  the  trade  on  certain  terms.  There 
was  no  allegation  of  fraud  or  other  ground  upon  which  Bass 
had  a  right  to  demand  a  rescission  of  the  contract;  and  if  not, 
we  can  consider  the  offer  in  no  other  light  than  that  of  a  prop- 
osition to  resell  to  Freeman,  which  he  had  a  right  to  accept  or 
reject,  as  he  should  see  proper. 

From  what  has  already  been  said  upon  the  subject  of  the 
admissibility  and  effect  of  the  record  of  the  judgment  in 
the  district  court  at  Savannah,  and  the  rejection  of  McElroy's 
testimony,  it  will  be  seen  that  we  approve  of  the  charge  of 
the  court  numbered  2. 

By  the  contract,  Freeman  conveyed  the  negroes  to  Bass; 
the  title  vested  in  him;  but  by  the  second  paper,  the  bond  for 
titles,  and  which  was  assented  to  by  Bass,  and  therefore  bind- 
ing  on  him.  Freeman  reserved  a  lien  upon  the  ne^oes  for  the 
payment  of  the  purchase-money.  Counsel  for  Bass  insists 
that  the  reservation  of  this  "lien"  by  Freeman  was  a  mort- 
gage from  Bass  to  him  of  the  negroes,  and  by  the  statutes  of 
Arkansas,  where  Ihis  contract  was  made,  the  mortgagee  has 
the  legal  title.  Jt  is  a  sufficient  reply  that  these  papers  do 
not  make  a  mortgage  according  to  the  common  law.  The 
ancient  way  of  making  a  mortgage  was  by  a  charter  of  feoff- 
ment, on  condition  that  if  the  feoffor  or  his  heirs  paid  the 
sum  borrowed  to  the  feoffee  or  his  heirs  at  a  day  appointed, 
he  should  re-enter  and  repossess;  and  sometimes  the  condi- 
tion was  contained  in  the  charter  of  feoffment,  and  sometimes 
it  was  "defeasanced"  by  a  distinct  instrument:  2  Thomas's 
Co.  Lit.  84,  35,  and  note  s.  Here  there  was  no  "  feoffment " 
to  Freeman;  he  simply  reserved  a  "lien"  upon  the  property 
which  was  conveyed  to  Bass  with  this  encumbrance  upon  it; 
nothing  more,  nothing  less.  But  we  not  understand  that  by 
the  laws  of  Arkansas  a  mortgage  conveys  a  legal  title  to  ^be 
mortgagee.  Those  laws,  as  we  understand  them,  like  ours, 
consider  a  mortgage  as  a  mere  security,  an  encumbrance 
created  by  the  mortgagor  upon  the  property  while  the  title 
remains  in  him.  We  think,  then,  the  court  committed  no 
error  in  holding  that  this  "  lien  "  was  a  mere  security. 

In  the  cases  of  Hand  v.  Armstrong^  84  Oa.  232,  and  JBom  v. 
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Ware^  84  Id.  886,  we  have  given  otir  views  ajMrn  the  qaestioiui 
made  by  the  charge  of  the  court  nnmbered  4.  In  these  oases 
we  laid  down  the  same  doctrines  as  those  contained  in  the 
charge  under  consideration,  together  with  our  reasons  there- 
for, and  deem  it  unnecessary  to  repeat  them  here. 
Judgment  affirmed. 

PaBOL    EvXDAfrCI    OF   FunOUa   OB    CoBTKMFOBAVBOCB    An»»BMMM.r«    0 

nor  ADMiaazBiA  to  vazy  or  eo&tradict  the  temia  of  a  written  oontract^  im 
the  absence  of  accident,  fraud,  or  muitake:  Oelpebe  t.  Blake,  S3  Am.  Deo. 
418,  and  note.  Where  parties  rednce  their  oontract  to  writing,  such  writing 
is  preeonied  to  contain  the  entire  contract,  as  a  general  rale,  and  it  cannol 
be  shown  by  parol  that  other  things  were  agreed  on  at  the  same  time:  Sdkm 
T.  DooUtOe,  86  Id.  757. 

JuDOimns  ow  GoNnDXRATS  OouaTS.  — Mnch  and  able  discussion  baa 
been  had  in  the  snpreme  conrt  of  the  United  States  as  to  the  valae  and  valid* 
ity  of  the  acta  of  the  different  departmenta  of  the  late  Soathem  Confederacy. 
(hie  of  the  earliest  cases  in  which  this  question  came  before  this  court  waa 
TexasY.  WhUe,  7  WalL  700.  In  this  case,  the  court  discussed  at  length  and 
with  profound  learning  the  relation  of  the  several  states  to  the  Union,  and 
the  effect  which  their  attempted  accession  had  upon  their  McUus,  In  the 
course  of  this  discussion,  at  page  733,  the  court  said:  ''  It  is  not  necessary  ta 
attempt  any  exact  definitions  within  which  the  acta  of  such  a  state  govern* 
ment  must  be  treated  as  valid  or  invalid.  It  may  be  said,  perhi^s,  with 
sufficient  accuracy,  that  acts  necessary  to  peace  and  good  order  among  citi* 
MDs — such,  for  example,  aa  acta  sanctioning  and  protecting  marriage  and  the 
domestic  relations,  governing  the  course  of  descents,  regulating  the  convey- 
ance and  transfer  of  property,  real  and  personal,  and  providing  remedies  for 
injuriea  to  persons  and  estate,  and  other  similar  acts  which  would  be  valid 
if  emanating  from  a  lawful  government — must  be  regarded  in  general  as  valid 
when  proceeding  from  an  actual  though  unlawful  government;  and  that  acta 
in  furUierance  or  support  of  rebellion  against  the  United  States,  or  intended 
to  defeat  the  just  rights  of  citizens,  and  other  acts  of  like  nature,  must  ia 
general  be  regarded  aa  invalid  and  void."  This  dklmm  has  been  adopted  by 
tiie  court  as  the  true  rule,  controlling  the  validity  and  force  of  judgmenta 
rendered  by  the  courts  of  the  states  comprising  the  so-called  Southern  Con* 
federacy.  So  far  as  such  judgments  did  not  impair  or  tend  to  impair  the 
ittpremacy  of  the  national  authority,  or  the  just  rights  of  the  citixena  under 
the  cooatitation,  they  are  in  general  to  be  treated  as  valid  and  binding.  Bat 
if  such  judgmenta  tended  to  give  aid  or  comfort  to  the  rebellion,  or  tended 
in  any  degree  to  embarrass  the  government  of  the  United  States,  they  were 
void.  In  Horn  v.  Loekhart,  17  WalL  570,  the  validity  of  a  judgment  of  one  of 
the  confederate  courts,  approving  an  account  of  an  executory  was  called  in 
question.  He  had  purchased  bonds  of  the  Confederacy  with  trust  funds,  and 
the  purbhaae  had  been  ratified  by  the  confederate  court.  In  discussing  thia 
question,  the  court  say  that  they  admit  the  validity  of  judgments  of  such 
courts  in  matters  relating  to  civil  government  when  their  tendency  ia  not  to 
impair  the  rn^t^^l  supremacy  or  the  lighta  of  citiaena.  *'  The  existence  of  a 
state  of  inaurreotion  and  war  did  not  loosen  tne  bonds  of  society,  or  de 
away  with  dvil  government  or  the  regular  administration  of  the  laws.  Or- 
te  waa  to  be  pfoaervod,  police  regnlationa  maintained,  crime  prosecuted 
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f>rop6rt7  protected,  contracts  enf oroed,  marriages  oelebrated,  estates  settled, 
and  the  transfer  and  descent  of  property  regulated  predselj  as  in  time  of 
l^oace.  No  one  that  we  are  aware  of  seriously  questions  the  ralidity  of  Jndi* 
cial  or  legislative  acts  in  the  insnrrectionary  states  touching  these  and  kin- 
«ired  subjects,  where  they  were  not  hostUe  in  tiieir  purpose  or  mode  of 
enforcement  to  the  anthority  of  the  national  government,  and  did  not  impair 
the  rights  of  citizens  under  the  constitution.  The  validity  of  the  action  of 
the  probate  court  of  Alabama  in  the  present  case,  in  the  settlement  of  the 
accounts  of  the  executor,  we  do  not  question,  except  so  far  as  it  approves  the 
investment  of  funds  received  by  him  in  confederate  bonds,  and  directs  pay- 
ment to  the  legatees  of  their  distributive  shares  in  those  bonds.  Its  action 
in  this  respect  was  an  absolute  nullity,  and  can  afford  no  protection  to  the 
executor  in  the  courts  of  the  United  States." 

This  case  arose  in  the  circuit  court  for  the  soathem  district  of  Alaliama, 
wliere  Judge  Bradley,  in  deciding  the  case,  said:  "As  a  general  rule,  in  my 
judgment,  all  transactions,  judgments,  and  decrees  which  took  place  in  con- 
formity with  existing  laws  in  the  Confederate  States,  between  citizens  thereof 
during  the  late  war,  except  such  as  were  directly  in  aid  of  the  Bebellion, 
ought  to  stand  good.  The  exception,  namely,  of  such  transactions  as  were 
directly  in  aid  of  the  Rebellion,  is  a  political  necessity,  required  by  the  dignity 
of  the  United  States  government,  and  by  every  principle  of  fidelity  to  the 
constitution  and  laws  of  our  conmion  country  ":  LoMari  v.  ^om,  1  Woods, 
61:3-636.  TothesameeflfoctisiS'prottv.  e7m(0di9<ates,2OWalL469;  WiUkam 
V.  Brt^fy,  96  U.  S.  176;  Kttdum  v.  ^tcdUey,  99  Id.  188.  As  a  legitimate 
oonsequenoe  of  this  doctrine,  the  courts  in  Hkkanfian  v.  «/biMS,  9  WalL  197, 
enstain  an  action  for  damages  against  the  judge  and  officers  of  a  confederate 
court  for  causing  the  arrest,  imprisonment,  and  prosecution  of  the  pUdntifl 
for  an  offense  against  their  law,  which  oonsisted  in  aiding  the  troops  of  the 
United  States. 

In  Alabama,  the  validity  of  the  judgments  ol  conf  edsrato  courts  has  come 
f  roquentiy  under  consideration.  The  courts  were  at  first  inclined  to  deny 
them  any  validity  whatever:  Ray  v.  Thompmn^  43  Ala.  434.  In  this  case  the 
court  say  that  it  is  still  an  open  question  in  that  state  whether  the  ri^^tfnl 
government  since  its  restoration  could  validiiy  such  judgments  by  legislative 
enactment.  They  were  received  with  equal  disfavor  in  Martin  v.  Hewett,  44 
Id.  418,  and  Nobie  v.  Cullom,  44  Id.  654,  except  that  Chief  Justice  Peck,  in 
arguing  the  case  in  his  opinion,  announced  the  following  dictum^  which  was 
adopted  in  the  latter.  He  said:  '*  We  thus  see  the  rebel  government  in  this 
state  held  and  declared  the  government  of  the  United  States,  and  the  govern- 
ments of  the  loyal  states  to  be  foreign  governments,  and  the  people  thereof 
to  be  alien  enemies;  consequentiy,  applying  the  rule  thus  laid  down  for  its 
own  government,  no  just  complaint  can  be  made  for  treating  it,  and  all  the 
other  rebel  governments  in  confederacy  witii  it,  as  foreign  governments,  snd 
the  judgment  of  their  courts  as  foreign  judgments,  though  we  do  not  hold 
them  in  any  proper  sense  to  be  foreign  governments,  or  their  judgments  for- 
eign judgments."  This  dictum  was  afterwards  adopted  by  the  court  as  con- 
trolling, and  upon  its  anthority  confederate  judgments  were  subsequentiy 
regarded  as  foreign  judgments,  prhna/ade  evidence,  but  impeachable;  M<mi§ 
V.  TuOm,  46  Ala.  621,  649,  650;  OHffinY.  R^lamd,  45  Id.  688;  BUAy.  Avery. 
45  Id.  691;  MeSwean  v.  Famlh,  46  Id.  610;  see  also  Barclay  v.  Plant,  50  Id. 
509.  The  constitution  adopted  by  the  state  of  Arkansas  after  the  dose  oi 
the  war  annulled  the  eiSbct  of  judgments  rendered  by  its  courts  during  its 
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confederate  career:  Tho7np9on  y.  MaMn^  26  Ark.  697;  Petm  t.  TaXUton,  26 
Id.  545;  Timnu  ▼.  (Tracf,  26  Id.  598. 

In  Ohio,  the  coort  deny  the  operation  of  a  judgment  of  an  Arkanaaa  court 
rendered  daring  the  war,  upon  a  service  had  before  its  commencement,  against 
a  resident  of  Ohio.  The  court  say:  "The  result  of  the  reUtion  existing  be- 
tween the  people  of  Arkansas  and  the  people  of  Ohio  is  that  this  judgment, 
rendered  in  time  of  war  against  a  resident  and  citisen  of  Ohio^  cannot  have 
any  force  in  Ohio.  It  ought  not  to  have  any  force,  becaose  the  defendant 
could  not  lawfully  defend  in  Arkansas.  To  allow  a  judgment  to  stand  under 
such  circumstances  would  violate  the  fundamental  principle  that  every  de- 
fendant must  have  his  day  in  court.  For  although  defendant  was  served 
with  process,  and  appeared  before  the  war,  yet  no  man  can  be  said  to  have 
his  day  in  court  who  has  not  the  opportunity  to  continue  in  court  till  the 
trial  and  judgment:  PennewU  v.  KeUoggp  1  Cin,  Rep.  17.  The  same  reasons 
caused  the  circuit  court  to  refuse  to  recognize  a  judgment  of  a  court  of 
Georgia,  rendered  daring  the  war,  decreeing  partition  of  land,  one  of  the 
joint  owners  of  which  resided  in  one  of  the  loyal  states:  O^fet*  v.  I^errUl,  8 
Am.  Law  B^.  100;  to  the  same  effect  is  lAvinffBton  v.  Jordat^  10  Id.  53. 


Jaokson  V.  Johnson. 

TM  OaoBoiA,  611.1 
ADMOfisnLATOB  Appoimtbd  HI  Alabama  oannot  vm  Suvd  nr  Qiobou 
CoxTBT,  while  temporarily  within  its  jumdiotion,  by  distribateee  residing 
in  the  latter  state,  for  mismsnageoMnt  and  waste  of  the  funds  of  the 
estate. 

Thb  opinion  states  the  case. 
Dougherty f  for  the  plaintiff  in  error. 
Bighanij  for  the  defendants  in  error. 

hy  Court,  Harris,  J.  The  defendants  in  error  began  suit, 
in  April,  1866,  by  bill  in  equity,  against  plaintiff  in  error,  in 
Troup  superior  court.  They  averred  in  their  bill  that  Heze- 
kiah  Erwin,  of  Chambers  County,  Alabama,  died  in  1868, 
possessed  of  a  large  real  and  personal  estate,  of  the  value  of 
seventy-five  thousand  dollars,  in  that  state;  that  they  are 
citizens  of  Georgia,  and  are  the  heirs  at  law  of  said  Erwin. 
They  further  allege  that  the  said  Wyche  L.  Jackson,  on  the 
18th  of  March,  1859,  was,  by  a  judgment  of  the  probate  court 
of  Chambers  County,  Alabama,  appointed  the  admi^strator  of 
the  estate  of  said  Erwin,  and  gave  bond  in  the  sum  of  one  hun- 
dred and  fifty  thousand  dollars  for  the  faithful  execution  of 
said  trust  (the  said  Jackson  is  alleged  to  be  '*  now  of  said 
county  of  Troup");  and  further,  that  he  possessed  himself  as 
such  administrator,  partly  in  the  county  of  Troup,  and  partly 
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in  Chambers  Cotintyi  Alabama,  of  all  the  property  of  said 
Hezekiah,  real,  personal,  and  mixed,  but  that  they  are  unable 
to  state  specifically  the  kind,  or  to  describe  it  or  its  value,  and 
pray  that  said  administrator  may  particularly  set  forth  and 
describe  the  same.  Complainants  allege  general  mismanage- 
ment; compounding  of  debts  against  the  estate  at  figures 
merely  nominal,  and  crediting  himself  in  his  accounts  with 
the  full  amount  of  the  claim;  and  the  loss  of  debts  due  said 
estate  by  his  delay  to  sue,  so  that  they  became  worthless,  etc.; 
and  they  pray  that  the  said  administrator  may  set  forth  his 
inventories  and  appraisement  bills  and  sale  bills,  and  all  other 
items  going  to  show  his  indebtedness  to  complainants,  and 
that  he  may  be  held  to  strict  proof  of  all  the  statements  set 
up  in  his  answer  by  way  of  discharging  himself;  that  he  may, 
at  said  superior  court  in  Troup  County,  be  required  to  appear 
and  answer  complainants'  just  demands;  and  that  the  court 
may  require  a  full,  fair,  and  complete  settlement  to  be  made 
between  complainants  and  said  Jackson,  and  that  he  be  re- 
quired to  pay  over  to  each  of  complainants  his  or  her  share 
of  said  estate. 

The  bill  is  entitled,  '^  for  account  and  settlement." 

By  entry  of  the  sherifif,  it  appears  that  Wyche  L.  Jackson 
was  served  in  West  Point,  (Georgia,  with  a  copy  of  the  bill,  on 
the  23d  of  April,  1866. 

To  this  bill  Jackson  filed  a  demurrer,  plea  to  the  jurisdic- 
tion, and  an  answer. 

The  demurrer  submitted  that  by  the  bill  the  complainants 
showed  that  Troup  superior  court  had  no  jurisdiction  of  the 
subject-matter  of  complainants,  nor  of  the  defendant,  in  the 
capacity  in  which  he  was  complained  of;  and  that  by  their 
own  statement,  complainants  are  not  entitled  to  the  relief 
asked;  and  generally,  that  there  is  no  equity  in  the  bill;  and 
concluded  with  a  prayer  that  the  bill  be  dismissed. 

The  plea  alleged  that  defendant  is  a  citizen  of  Alabama, 
and  resides  there;  that  the  estate  of  Hezekiah  Erwin  is  being 
administered  in  Alabama  as  speedily  as  possible;  that  large 
suits  (stating  them)  are  pending  against  defendant  as  ad- 
ministrator there;  that  no  further  distribution  among  the 
heirs  can  be  made  until  said  suits  are  determined;  and  that 
the  sum  in  hand,  about  three  thousand  dollars,  will  be  utterly 
insufficient  to  pay  the  debts  sued  if  established,  etc.;  all  of 
which  is  pleaded  in  bar  to  the  discoveiy  and  relief  prayed. 

The  plea  is  sworn  to. 
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The  question  made  by  the  record,  whether  Jackson,  admin- 
istrator with  an  Alabama  commission  of  real  and  persona] 
property  within  said  state,  was  amenable  to  such  a  suit  as 
that  instituted  against  him  in  Georgia,  could  well  have  been 
determined  upon  the  demurrer;  for  the  bill  set  forth  every 
material  fact  necessary  to  its  adjudication.  The  case,  how- 
ever, by  an  arrangement  of  counsel,  was  argued  below  upon 
the  demurrer  and  plea  together.  They  were  overruled;  and 
that  decision  is  brought  before  this  tribunal  for  review. 

We  think  the  learned  judge  erred  in  not  sustaining  the  de- 
murrer and  plea. 

There  are  unquestionably  decided  cases,  commencing  with 
DowddU^B  Ceutf,  6  Coke,  those  reported  in  4  {^Swearingen  v. 
PendUUmj  4  Serg.  &  R.  889]  and  8  Serg.  &  R.,  and  especially 
that  of  McNamara  v.  Dwyer^  7  Paige,  239  [32  Am.  Dec.  627], 
which  go  far  to  sustain  the  decision  made  by  him.  This  class 
of  cases,  with  the  exception  of  the  case  in  Paige,  when  exam- 
ined, will  be  found  to  rest  on  the  naked  resolution  of  the  case 
in  Coke,  and  which  was  made  upon  an  issue  found  upon  the 
pleadings,  rather  than  upon  a  course  of  reasoniDg  in  which 
the  powers  of  an  executor  or  administrator,  his  liabilities  to 
account  to  the  appointing  power,  and  the  insuperable  difficul- 
ties which  would  spring  from  the  exercise  of  jurisdiction  over 
ihem  by  a  foreign  tribunal,  were  considered. 

The  Pennsylvania  cases  do  little  more  than  repeat  the  reso- 
lution of  DowddU^B  CaBe^  gupra^  and  furnish  us  with  as  little 
argument. 

The  case  of  McNamara  v.  Dwyetj  7  Paige,  239  [32  Am.  Dec. 
627],  appears  to  have  been  decided  by  Chancellor  Walworth 
upon  reasons  arising  ab  ineonventienti;  among  others,  such  as 
this:  that  an  executor  not  being  required  to  give  security,  he 
might  remove  to  another  state  witli  tiie  property,  and  that 
there  would  be  no  possibility  of  compelling  him  to  an  account 
by  a  resort  to  the  tribunals  of  the  state  where  the  will  was 
admitted  to  probate.  It  is  remarkable  that  bis  decision  is 
not  based  upon  any  stated  adjudicated  case.  After  mention- 
ing the  opinion  of  Justice  Story  in  his  greatest  work  (Conflict 
of  Laws,  sees.  422,  513,  514),  that  a  foreign  administrator 
could  not  be  sued  elsewhere  than  in  the  courts  of  the  state 
granting  administration,  he  adds  that  he  had  looked  through 
the  cases  referred  to  by  Justice  Story,  but  that  he  did  not  find 
one  where  it  had  been  directly  decided. 

Now,  whatever  may  be  the  value  of  this  opinion  of  the  chan- 
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cellor, — and  we  are  ready  to  admit  that  we  are  impressed  with 
the  pertinency  and  force  of  some  of  the  inconveniences  enu- 
merated which  might  ensue  from  refusing  jurisdiction  over  a 
foreign  executor, — we  are  constrained  to  think  that  the  case  of 
McNamara  cannot  be  sustained  upon  either  principle  or  au- 
thority. The  argument  seems  to  be  a  petUio  prindpii.  The 
decision  is  adverse  to  that  of  Doolittle  v.  Lewisy  7  Johns.  Cb. 
45  [11  Am.  Dec.  381],  wherein  his  great  predecessor,  Chan- 
cellor Kent,  held:  "  That  a  party  cannot  sue  or  defend  as  ex- 
ecutor or  administrator  under  the  authority  of  a  foreign  court 
of  probates.  Our  courts  recognize  no  foreign  administrator 
within  our  limits.  He  can  act  here  only  when  clothed  with 
authority  by  our  law.  Nothing  is  clearer  than  that  adminis- 
tration cannot  extend  beyond  the  territorial  limits  of  the  state 
granting  it." 

As  Dowdale^s  Case  has  not  been  followed  in  England,  and 
has  been  denied  in  America  by  our  most  distinguished  com- 
mentators on  municipal  and  international  jurisprudence,  and 
for  the  reasons  assigned,  we  put  it  out  of  our  path.  No  other 
common-law  authority  has  been  cited  by  counsel  for  com- 
plainants; nor  have  we,  in  a  careful  search,  been  able  to  find 
a  case  sustaining  the  right  claimed  for  the  courts  of  Greorgia, 
—  that  of  compelling  here  by  suit  a  foreign  administrator  to 
account  and  make  final  settlement  with  creditors  and  the 
heirs  of  his  intestate. 

The  question,  then,  appears  to  he  res  integra;  and  as  such 
we  are  free,  in  the  absence  of  positive  law  or  direct  adjudica- 
tion, to  give  it  such  decision  as  will  most  certainly  carry  into 
eHect  acknowledged  principles  of  the  common  law,  relieve  our 
courtB  of  troublesome  and  vexatious  litigation,  and  promote 
the  harmony  and  intercourse  of  states.  In  thus  considering 
it,  we  arc  not  unmindful  of  the  case  of  Sanford  v.  Thompaon^ 
18  Ga.  654.  That  case  was,  shortly,  as  follows:  Sanford,  ad- 
ministrator in  Georgia  of  Walker,  who  died  intestate  in  Ala- 
bama, was  sued  by  the  judgment  creditors  of  Alabama,  as 
alBO  by  the  heirs  at  law.  Administration  had  been  granted 
in  Alabama  on  Walker's  estate.  Sanford,  harassed  by  suits, 
and  fearing  he  might  be  involved  in  difficulty  by  paying  over 
the  estate  of  Walker  in  his  hands,  filed  a  bill  for  instruction. 
The  circuit  judge  sustained  the  demurrer  taken  to  it,  and 
that  decision  was  brought  to  the  supreme  court  for  review, 
and  was  reversed.  Judge  Benning,  in  the  course  of  his  opin- 
ion, remarked:  ^'The  domicile  of  the  intestate  and  of  all  the 
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claimants  upon  the  assets  was,  it  will  be  remembered,  in 
Alabama;  no  citizen  of  Greorgia  had  any  right  or  interest  in* 
volved  in  the  case."  This  decision  is  referred  to,  not  as  fur- 
nishing a  distinct  adjudication  on  the  direct  question  under 
consideration,  but  to  express  our  approbation  of  the  instruc- 
tion given  to  the  (Georgia  administrator,  viz.,  that  he  should 
pay  over  the  assets  in  his  hands  to  the  administrator  of 
Walker  in  Alabama,  thus  remitting  the  litigation  to  its 
proper  forum, — the  domicile  of  the  intestate. 

There  is  a  breadth  and  liberality  of  view  running  through 
the  opinion  of  this  eminent  judge  which  evinces  that  his 
mind  is  deeply  imbued  with  the  learning  and  spirit  of  those 
continental  and  American  publicists  who  have  for  the  last 
half-century  been  employed  in  systematizing  a  code  of  inter- 
national comity;  but  that  spirit  is  at  variance  with  the  quota- 
tion we  have  just  made  from  his  opinion.  If  the  judge  meant 
to  make  the  fact  of  the  residence  or  citizenship  of  the  cred- 
itors and  heirs  of  Walker  the  controlling  reason  for  his  judg- 
ment, we  cannot  concur  in  the  reason,  whilst  we  most  readily 
approve  the  judgment.  Citizenship  or  residence  on  the  soil 
of  Georgia,  it  is  apprehended,  furnishes  no  legal  or  proper 
reason  for  the  exercise  of  jurisdiction  in  behalf  of  plaintiffs. 
The  citizen  of  Pennsylvania,  or  of  any  other  state,  the  alien  of 
a  friendly  nation,  are  each  and  all  equally  entitled  to  sue  in 
our  courts  as  our  own  citizens  may.  The  jurisdiction  claimed 
or  exercised  for  a  Georgian  is  the  right  of  the  others  equally. 
There  is  not  and  cannot  of  necessity  be  any  discrimination 
in  such  rights  and  privileges.  If  this  be  true,  the  fact  that 
no  Georgia  citizen  was  a  plaintiff  in  that  case  could  not  have 
been  a  sound  or  satisfactory  reason  for  the  judgment.  Upon 
principle,  the  Alabama  creditor  or  heir  had  as  much  right  to 
a  decision  by  a  Georgia  court  in  that  case  as  a  Georgia  citizen 
could  have  had.  The  true  ground  upon  which  that  judgment 
was  placed,  or  ought  to  have  been,  was,  that  the  assets  of 
Walker  collected  in  Georgia  would  have  to  be  distributed  by 
the  laws  of  Alabama,  and  hence  they  were  to  be  remitted  there 
for  such  purpose. 

The  effect  of  the  decision  in  Sanford  v.  Thompson^  18  Gki.  554, 
is  to  make  administrations  of  estates  in  states  other  than  that  of 
the  domicile  ancillary  to  that  of  the  domicile.  A  step  or  two  yet 
beyond  this,  as  the  allowance  of  the  administrator  of  the  dom« 
icile  to  administer  under  his  foreign  letters  property  here,  if 
the  security  on  his  bond  is  ample  enough,  would,  it  is  thought, 
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remove  diffioolties  perpetually  recurring.  But  this  can  be  done 
only  by  wise  and  liberal  legislation.  The  time  is  near  at  hand 
when  its  utility  will  lead  to  it.  If  it  be  tme  that  personal 
property  has  no  ritus^  no  locality,  and  is  governed  wherever 
existing  by  the  law  of  the  domicile,  no  satisfactory  reason  can 
be  rendered  why  this  principle  should  be  checked  in  its  full 
operation  by  statutes  restricting  the  powers  of  an  administra- 
tor to  the  limits  of  the  state  granting  administration.  We  are 
aware  that  Chancellor  Kent  expressed  the  opinion  that  a  pay* 
ment  by  a  debtor  of  an  intestate  of  another  state  to  the  ad- 
ministrator of  the  domicile  was  a  complete  protection  to  such 
debtor  against  a  demand  made  by  the  administrator  of  the 
state  in  which  the  debtor  resided.  This  opinion  is  a  neces- 
sary coroUary  from  the  doctrine  that  choses  in  action  have  no 
locality.  It  were  much  to  be  desired  that  all  judges  had 
boldness  and  independence,  like  this  great  jurist,  to  pursue 
principle  wherever  it  leads.  The  anomalies  which  exist  are 
to  be  removed  only  by  salutary  legislation. 

In  the  case  before  us,  it  was  agreed  that  there  was  no  prop- 
erty, either  real  or  personal,  of  Erwin  in  Georgia.  How,  then, 
could  an  effectual  decree  be  made  by  our  courts?  Jackson, 
as  a  foreign  administrator,  is  not,  as  such,  recognized  here; 
without  such  recognition,  what  lawful  act  can  he  do?  He 
owes  no  allegiance  as  administrator  to  this  jurisdiction. 
How,  as  there  is  no  property  here  to  be  sequestered  or  sold  or 
divided  under  a  decree  if  obtained  here,  is  that  decree  to  be 
enforced?  The  decree  would  have  no  extraterritorial  force;  it 
cannot  operate  in  Alabama.  Will  not  a  decree  here  be  sim- 
ply hrutum  Jvlmen^  unless  it  may  be  enforced  by  the  impris- 
onment of  the  foreign  administrator?  Will  any  court  stultify 
itself  by  granting  an  attachment  for  contempt  in  disobejdng  a 
decree  against  him  as  administrator  directing  him  to  divide 
and  deliver  over  property  in  kind,  when  by  existing  laws  and 
the  unvarying  decisions  of  all  courts  no  foreign  administrator 
can  be  recc^nized?  Can  it  be  that  a  hope  is  indulged  that 
when  a  decree  shaU  have  been  gotten  here  that  the  adminis- 
trator will,  to  avoid  imprisonment,  clandestinely  withdraw 
the  assets  of  the  estate  from  Alabama  to  satisfy  it?  Will 
his  securities  in  Alabama  supinely  permit  him  to  withdraw 
them  from  the  jurisdiction  to  which  they  belong,  and  suffer 
them  to  be  distributed  under  a  Georgia  decree  instead  of  an 
Alabama  decree,  by  which  last  only  can  they  be  protected  in 
their  securityship?    But  suppose  the  whole  process  and  powers 
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of  a  Georgia  court  shall  baTe  been  exerted  to  give  effect  to  its 
decree  without  enccess,  and  complainants  should  be  driven  to 
a  suit  in  Alabama  npon  the  decree  obtained  here,  can  any 
man  indulge  the  expectation  that  an  Alabama  court  will 
allow  such  a  judgment  to  shut  out  the  defenses  and  resistance 
which  her  administrator  made  here  to  it?  If  opened  up,  can 
any  one  be  so  credulous  as  to  think  that  the  comity  of  states 
(which  has  been  so  utterly  disregarded  by  our  courts)  will 
induce  her  tribunals  to  lend  their  aid  to  give  effect  to  a  decree 
thus  obtained, — a  decree  infiinging  her  laws,  and  compelling 
her  officer  to  account  elsewhere  than  to  herself. 

If  these  ideas  are  pondered  and  pursued,  they  cannot  but 
awaken  a  deep  solicitude  as  to  the  consequences  which  are 
likely  to  ensue  from  the  disregard  of  that  comity,  which  when 
analyzed  will  be  found  to  be  nothing  but  the  expansion  of 
familiar  common-law  principles  to  meet  the  exigencies  of  com- 
merce and  intercourse,  and  are  as  such  already  incorporated 
into  the  jurisprudence  of  nearly  all  the  states.  There  are  many 
other  subjects  than  that  of  foreign  administrations  requiring 
the  like  application  of  these  common-law  principles  in  a  spirit 
of  liberality  and  confidence  to  prevent  conflict,  as  marriage  and 
divorces  in  foreign  states,  willF,  legitimacy,  succession,  foreign 
contracts,  etc.  Whilst  we  are  sensible  that  many  questions 
springing  out  of  these  subjects  are  yet  vexed,  and  have  not 
been  reduced  to  any  uniform  rule  demanding  our  obedience  or 
commanding  our  assent,  we  are  strongly  persuaded  that  most 
of  them  admit  of  easy  and  just  resolution,  if  the  courts  of  the 
several  states  would  exhibit  in  their  decisions  more  confidence 
in  the  justice  and  impartiality  of  the  laws  of  each  other,  as  well 
as  in  their  honest  administration.  Comity  is  reciprocity.  It 
cannot  be  that  the  laws  of  the  several  states  of  the  Union  dif- 
fer  so  materially  now  in  policy  or  in  the  nature  of  their  insti- 
tutions as  to  require  the  application  of  that  unquestionable 
defensive  right  of  every  sovereignty,  —  that  of  protecting  its 
citizens  against  the  operation  of  the  laws  or  doctrines  of 
another  state  incompatible  with  their  safety  or  injurious  to 
their  interest.  Will  it  not  be  in  time  to  call  into  action  this 
dormant  energy  of  restraint  or  prohibition  when  a  case  of  pal- 
pable wrong  has  been  done  or  is  sought  to  be  done  to  its  citi- 
zens by  the  allowance  of  the  laws  of  another  Btate  operation 
within  its  limits? 

Resuming  the  thread  of  this  opinion  a  little  more  closely, 
from  which  we  were  led  aside  to  express  some  general  views. 
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we  feel  that  some  comment  is  called  upon  many  of  the  Ameri- 
can cases  which  have  directly  or  incidentally  adjudicated 
points  involving  a  conflict  of  laws,  especially  as  in  them  ap- 
parent contradictions  meet  the  eye  of  every  one  who  has  gone 
Ihrough  them  with  caie.  We  do  not  purpose  taking  up  case 
by  case,  or  indeed  any  one  of  them,  with  a  view  to  illustrate 
our  remark.  These  contradictions,  we  are  inclined  to  think, 
have  arisen  rather  from  a  misapplication  of  established  prin- 
ciples than  by  decisions  on  wrong  principles.  Thus  we  find 
the  entire  class  of  cases  referred  to  fully  recognizing  the  fol- 
lowing  general  doctrines  of  law:  — 

That  every  state  possesses  exclusive  sovereignty  and  juris- 
diction within  its  territory;  that  the  laws  of  every  state  affect 
and  bind  directly  property,  whether  real  or  personal,  within 
its  territorial  limits;  that  no  state  can  by  its  laws  control 
property  or  persons  out  of  its  territory;  that  the  obligatory 
character  and  force  of  the  laws  of  any  state  within  the  limits 
of  another  state  depend  upon  the  law's  jurisprudence  and 
polity  of  the  latter,  and  its  express  or  tacit  consent;  that  a 
state  may  entirely  prohibit  the  operation  of  the  laws  of  another 
within  its  own  territory,  may  modify  their  effect,  or  give  full 
operation  to  their  provisions;  that  no  state  can  be  called  on  to 
sacrifice  her  own  interests  in  favor  of  another,  or  to  enforce 
doctrines  incompatible  with  her  happiness,  her  safety,  or  vio- 
lative of  her  sense  of  justice. 

These  are  to  be  enforced  by  each  state  for  itself;  but  not  in 
such  a  mode  as  to  make  inoperative,  or  conflicting  with  other, 
principles  of  law  of  equal  obligation;  as,  for  instance,  that  the 
descent  and  distribution  of  real  property  is  to  be  disposed  of 
according  to  the  les  rei  sitx;  and  that  personal  property,  with- 
out reference  to  the  locality  in  which  it  may  happen  to  be, 
upon  a  man  dying  intestate,  in  its  descent  and  distribution 
will  be  governed  by  the  lex  domicilii;  that  a  foreign  executor, 
administrator,  or  guardian  cannot,  as  such,  either  sue  or  be 
sued  without  the  jurisdiction  from  which  they  derive  their 
authority. 

May  the  confusion  which  clouds  these  decisions  be  attrib- 
uted to  the  omission  tc  observe  this  cardinal  rule, — that  the 
laws  of  every  state,  in  force  within  its  own  limits,  ought  to 
have  the  same  force  everywhere,  so  far  as  they  do  not  preju- 
dice the  rights  of  other  states  or  of  their  citizens? 

Looking  to  the  case  before  us,  we  are  at  a  loss  to  discover 
npon  what  principle  it  was  begun  or  retained  if  it  was  not  oo 
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the  ground  that  complainants  were  citizens  of  Georgia,  and 
that  it  was  the  duty  of  our  courts  to  take  care  of  their  inter- 
ests as  such.  We  have,  in  commenting  on  the  case  of  San- 
ford  V.  Thompsonj  18  Ga.  554,  already  expressed  our  dissent 
to  any  doctrine  which  makes  a  discrimination  among  suitors; 
for  if  there  be  jurisdiction  over  a  subject,  the  right  of  suit  be- 
longs equally  to  all.  Nothing  could  be  or  ought  to  be  more 
ofiTensive  to  other  states  than  such  a  selfish  policy.  Let  the 
states  of  the  federal  Union  adopt,  severally,  each  for  itself 
such  a  rule  of  conduct,  and  it  will  be  palpable  that  there  could 
be  no  Bucl)jhing  as  comity;  on  the  contrary,  perpetual  discord 
and  irritating  jealousies.  If  begun  or  retained  upon  the  score 
of  the  inconvenience  to  which  our  citizens  would  be  subjected 
by  compelling  them  to  resort  for  the  maintenance  of  their 
rights  to  foreign  tribunals,  unless  the  foreign  administrator 
was  held  amenable  here,  it  seems  to  be  an  appropriate  an- 
swer to  reply,  Is  it  not  to  be  found  in  all  things?  Can  any 
large  or  just  rule  be  carried  out  without  individual  cases  of 
hardship  resulting?  Should  such  inconvenience  as  that  men- 
tioned prevent  the  application  of  a  rule  of  undoubted  utility? 

If  the  common-law  rules  herein  stated  are  sound,  may  it 
not  be  pertinently  asked,  Why  should  a  court  in  Georgia  un- 
dertake to  adjudicate  a  case  involving  all  these  principles, 
when  at  the  same  time  it  is  conceded  that  the  entire  estate  of 
Erwin  is  in  Alabama  in  the  course  of  administration?  It  is 
to  be  presumed  that  the  vouchers  of  this  administrator  are  on 
file  in  the  probate  court  of  Alabama;  that  his  accounts  have 
been  rendered  there,  revised  and  scrutinized,  under  exceptions 
to  them  by  creditors  or  heirs,  and  been  passed  upon  by  a 
judicial  officer.  Why  should  such  administrator  be  put  to 
the  trouble  and  expense  of  procuring  exemplifications  of  those 
accounts  and  vouchers  to  answer  a  suit  in  a  remote  jurisdic- 
tion,— in  another  state, — where  new  forms  of  procedure  ob- 
tain, perhaps  new  rules  of  evidence  applied?  Why  should  the 
labor  of  acquainting  themselves  with  the  jurisprudence  of  an- 
other state  be  unnecessarily  imposed  on  the  bench  and  bar,  so 
as  to  fit  them  for  the  duties  of  expounding  and  applying  those 
laws?  Nor  will  the  labor  stop  with  learning  the  laws  of  one 
foreign  state  so  as  to  meet  a  pending  case;  other  cases  under 
other  state  laws  may  arise;  and  those  laws,  too,  must  be 
learned.  The  acquisition  of  so  many  systems  of  law  cannot 
be  made  by  any  intellect,  however  capacious. 

The  absurdity  of  the  claim  of  jurisdiction  over  a  foreign 
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administrator  to  compel  an  accoimt  and  settlement  may  be 
more  fully  shown  thus:  we  will  suppose  that,  as  well  as  in  Qeor- 
gia,  creditors'  heirs  of  an  intestate  of  Alabama  are  citizens  of 
South  Carolina,  North  Carolina,  Virginia,  Maryland,  Pennsyl- 
vania, and  New  York;  that  by  some  agency  they  shall  severally 
learn  that  the  Alabama  administrator  designs  to  visit  New 
York  to  purchase  a  stock  of  goods.  The  administrator,  as  he 
touches  the  soil  of  Georgia  at  some  railroad  station,  is  arrested 
by  the  heir  in  Greorgia,  by  gnia  timet  or  ne  exeat;  the  admin- 
istrator gives  bond,  and  is  released,  and  proceeds  on  his  route; 
when  he  reaches  Charleston,  he  is  arrested  by  a  creditor  under 
similar  process;  he  gives  bond  again,  is  released,  and  resumes 
his  journey;  at  Weldon,  Richmond,  Baltimore,  Philadelphia, 
and  New  York  a  creditor  or  heir  of  his  intestate  is  found 
eager  to  secure  his  claim;  at  each  of  these  points  he  undergoes 
jirrest,  as  he  had  before  in  (Georgia  and  South  Carolina,  and  to 
tree  himself  from  imprisonment,  he  is  compelled  to  give  bond, 
kf  he  can,  if  not,  to  be  incarcerated.  Thus  the  Alabama  ad* 
ministrator  has  to  run  the  gauntlet  of  seven  conflicting  judi- 
i^iaries,  each  asserting  full  power  to  compel  him  to  account 
and  pay  over.  Is  it  not  apparent  that  if  any  one  of  these 
seven  states  where  suit  has  been  begun  has  the  jurisdiction 
claimed,  the  other  six  have  it  also?  Such  a  state  of  things 
might  occur;  but  whether  it  does  or  not,  it  exhibits  the  naked 
deformity  of  the  assertion  of  jurisdiction  by  seven  states  at 
ihe  same  moment  against  the  administrator  of  Alabama,  who 
i  s  accountable  to  these  suitors  only  in  the  courts  of  the  state 
from  which  he  derives  his  powers.  Let  us  suppose,  further, 
each  of  the  seven  suits  carried  to  judgment,  and  each  dis- 
similar, which  of  them  is  he  to  obey? 

Who  would  become  an  administrator  if  thus  liable  to  suits? 
Who  would  be  rash  enough  to  become  the  security  of  an  ad- 
ministrator if  he  is  to  be  affected  by  each  of  these  judg- 
ments? 

Now,  whilst  the  comity  of  states,  founded  upon  the  com- 
mon-law principles  mentioned  in  this  opinion,  demands  a 
disclaimer  of  a  jurisdiction  in  the  courts  of  Georgia  to  com- 
pel the  Alabama  administrator  of  Erwin  to  an  account  and 
distribution  here  of  the  estate  in  his  hands,  we  would  not 
be  understood  as  denying  that  in  some  peculiar  cases  our 
courts  might  not  lend  their  aid  in  compelling  a  foreign  ad- 
ministrator, executor,  or  guardian  who  had  absconded,  or  re- 
moved the  trust  property  illegally  without  its  appropriate 
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jnrisdictiony  or  was  palpably  converting  that  property  to 
own  use,  or  doing  anything  clearly  in  violation  of  his  trust, 
and  to  the  prejudice  of  creditors  and  heirs,  on  the  soil  of  Geor- 
gia, to  give  security,  or  arrest  the  injury  likely  to  be  done,  in 
such  form  and  by  such  means  as  will  best  comport  with  the 
limited  power  exercised, — a  power  to  be  employed  with  great 
caution,  upon  a  well-supported  case,  and  solely  as  ancillary  to 
the  decrees  and  judgments  of  the  state  from  which  he  holds 
his  commission. 

To  this  extent  they  may  exercise  jurisdiction,  but  not  beyond. 

We  conclude  by  saying  that  we  believe  both  principle  and 
authority  fully  establish  the  doctrine  that  a  foreign  adminis* 
trator,  executor,  or  guardian  who  brings  or  transmits  prop- 
erty here  which  he  has  received  by  foreign  commission,  or  if 
he  is  personally  present,  are  not,  either  in  their  representative 
capacity  or  personally,  liable  to  a  suit  here  at  the  instance  of 
either  creditor,  heir,  legatee,  or  ward;  nor  is  such  property 
liable  here  to  their  claims;  but  all  of  them  must  resort  for 
satisfaction  to  the  original  forum  of  their  appointment. 

We  therefore  reverse  the  judgment  below,  and  order  the 
bill  of  complainants  to  be  dismissed. 


«< 


'Caubb  of  AonoN  AOMJosm  Ezboutob  ob  ABmnsnuioB  may  ariM 
oat  of  the  acts  or  default  of  the  testator  or  of  the  inteetate,  or  they  may 
haye  their  origm  in  eome  claim  to  a  part  in  the  distribation  of  the  estate. 
But  it  ia  the  genenJ  role  that  no  action  can  be  maintained  against  any  ezeea* 
tor  or  administrator  in  his  official  capacity  in  the  ooorts  of  any  other  state 
or  oonntry  than  that  from  which  he  derives  his  anthority  to  act  in  virtne  of 
the  probate  and  letters  testamentary  or  the  letters  of  administration  there 
granted  to  him":  8  Wait's  Actions  and  Defenses,  249,  citing  the  principal 
case;  also  VermO^  r,  Beatty,  6  Barb.  420;  Smith  ▼.  WM,  I  Id.  231;  Leonard 
T.  Pvimtm,  61 K.  H.  247;  &  C,  12  Am.  Rep.  106;  Stofy's  Confliet  of  Law% 
sec  613. 

Thb  fbihgifal  OAsa  wab  viansQxnsBKD  ahd  quALsroD  in  Lai$  t.  ffardei, 
67  CSa.  459-4G7.  It  is  also  cited  oiyiiCMfo  in  JBfe  r.  ifM^onMiy,  73  Id.  346^ 
and  Oamtilen  T.  CMm»  38  Id.  76»  Oa 
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Imaan,  — Wbere  one  has  rendered  himaelf  liable  for  the  hire  of  alaTei  lor  a 
number  of  yeera,  it  will  be  changed  as  payable  annually,  and  interest 
will  be  allowed  on  it  as  it  came  dne. 

The  sixth  item  of  the  will  mentioned  in  the  opinion  reads 
as  follows:  ''  I  will  and  bequeath  to  my  daughter  Catharine 
Hoyle,  and  to  the  children  of  her  body,  a  negro  woman  named 
Polly,  with  said  Polly's  offsprings."  The  court  below  charged 
that  this  created  a  joint  estate  in  Catharine  and  her  children; 
also,  that  the  statute  of  limitations  only  commenced  to  run 
against  the  plaintiff  from  the  time  of  the  discovery  of  any  fraud 
or  concealment  of  which  he  had  been  the  victim;  also,  that  if 
the  jury  found  any  hire  to  be  due,  they  might  allow  interest 
upon  it  at  seven  per  cent  per  annum  from  the  time  it  became 
due,  and  that  it  was  due  from  the  expiration  of  each  year. 

Candler  and  Calhov/ny  for  the  plaintiffs  in  error. 
Hammond  and  Son^  ar^  Bleckley^  for  the  defendant  in  error. 

The  Court.  Under  the  sixth  item  of  Peter  Fite's  will,  Cath- 
arine Hoyle  and  her  children  took  a  joint  estate;  no  estate- 
tail  was  created  thereby:  Jackson  v.  Coggin^  29  Ga.  403. 

The  code,  section  2872,  says:  ''If  the  defendant  or  those 
under  whom  he  claims  has  been  guilty  of  a  firaud  by  which 
the  plaintiff  has  been  debarred  or  deterred  from  his  action,  the 
period  of  limitation  shall  run  only  from  the  time  of  the  dis- 
covery of  the  fraud";  and  see  also  section  2647|  where  similar 
language  is  used.  Here  aU  the  defendant's  held  under  Adam 
Hoyle;  he  was  the  executor  of  Peter  Fite's  will;  it  was  his 
duty  to  administer  the  estate  according  to  the  terms  of  the 
will;  he  should  have  paid  to  Mrs.  Jones  what  was  due  her 
under  that  will;  he  was  her  trustee,  and  bound  to  act  in  good 
faith.  Instead  of  doing  this,  he  set  up  title  to  this  property  in 
himself;  never  informed  his  children  of  their  rights  under  the 
will;  and  complainant  never  learned  until  a  short  time  before 
instituting  proceedings  in  this  case  that  the  will  gave  anything 
to  Catharine  Hoyle's  children.  This  concealment  on  the  part 
of  Adam  Hoyle,  however  good  his  intentions  may  have  been, 
is  in  law  a  fraud,  and  such  as  will  prevent  the  running  of  the 
statute  in  his  favor,  or  those  claiming  under  him,  against  his 
cestui  qtie  trust.  This  view  disposes  of  several  questions  made 
in  this  case.  It  is  unnecessary  to  decide  anything  as  to  the 
disability  of  Mrs.  Jones  to  sue,  for  under  the  view  which  we 
take  of  the  case,  if  she  had  never  married,  and  were  in  life  at 
this  time,  she  would  have  a  right  to  maintain  thia  bill;  het 
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right  to  recover  depends,  not  on  the  disability  to  sue,  but  on 
the  fraudulent  concealment  by  this  trustee  from  his  cestui  que 
trust  of  a  knowledge  of  her  rights.  It  was  his  duty  to  inform 
her  and  assert  her  rights;  instead  of  which,  he  concealed  from 
her  a  knowledge  of  the  fact  that  she  had  any  rights  at  all, ' 
and  appropriated  to  his  own  use  the  property  to  which  she 
was  entitled  under  the  will  of  her  grandfiather:  See  WeUbom 
Y.  Rogersy  24  Ga.  579-681. 

We  think  the  court  properly  instructed  the  jury  that  com- 
plainant was  entitled  to  interest  on  the  hire,  to  be  calculated 
on  the  amount  of  the  hire  due  at  the  end  of  each  year.  In 
Hvff  v.  McDwvdd,  22  Ga.  131  [68  Am.  Dec.  487],  the  court 
decides  that  if  one  joint  tenant  or  tenant  in  common  receives 
and  uses  more  than  his  share  of  the  joint  effects,  he  is  liable 
to  account  for  at  least  as  much  as  the  legal  interest  on  the 
amount  so  received.  In  Robinson  v.  Bank  of  Darien,  18  Id. 
107,  Lumpkin,  J.,  says:  ''The  right  of  the  creditors  to  the 
rents  which  accrued  on  the  real  estate  during  the  period  the 
lands  were  controlled  by  the  Central  Bank  would  seem  to  ua 
to  be  indisputable  upon  the  plainest  principles  of  justice. 
And  that  interest  should  be  paid  on  the  proceeds  of  the  real 
estate  sold  in  Georgia,  and  upon  the  annual  rents  from  the 
times  these  sums  were  respectfully  received,  would  seem  to 
follow  as  a  necessary  consequence."  See  also  Doonan  v. 
Mitchelly  26  Id.  479.  Certainly  the  rule  that  hire  is  payable 
annually  is  one  of  which  defendant's  cannot  complain;  and 
when  due  and  unpaid,  it  should  bear  interest.  This  is  equi- 
table and  just. 

The  view  which  we  have  taken  renders  it  unnecessary  to 
say  an3rthing  upon  the  charge  of  the  court  below  upon  the 
effects  of  emancipation  in  this  case,  except  that  we  see  no 
error  of  which  the  defendants  can  complain.  It  certainly  was 
as  favorable  to  them  as  they  could  legally  require. 

Judgment  affirmed. 

Word  '*  Chu.dbkn  "  nx  Will  ia  generally  a  word  of  purchaM,  and  not 
of  limitation:  Carr  ▼.  SstiU,  63  Am.  Dec.  548,  and  note. 

Statutk  of  LnoTATiomi  does  not  Protict  Dbjkndant  who  has  con- 
cealed the  plaintiff's  canse  of  action.  This  has  aniformly  been  held  by  the 
equity  conrts  of  both  England  and  America.  The  fraudulent  concealment 
from  plaintiff  of  his  cause  of  action  by  the  defendant,  or  the  fraudulent  con- 
cealment of  the  subject-matter  of  litigation  by  the  defendant^  so  that  no 
effectual  suit  could  be  prosecuted  for  redress,  wiU  prevent  the  statute  from 
barring  the  plaintiff's  right  of  reooTcry,  both  at  law  and  in  equity:  Mumon 
▼.  HaBoweH  84  Am.  Deo.  682,  and  note. 


S76  McIntosh  v.  Hambleton.  [Georgiai 

MoIntosh  V.  Hambleton. 

(85  GIOBOIA,  M.] 

BmADnnBMBi  uimxB  Will  do  hot  Ck>NnEB  upoh  TmAim  iqb  Lm 
Airr  Otbxb  oh  Oreateb  Ebtatb  than  they  took  by  the  will  by  agree- 
ing in  writing  that  the  latter  might  receive  the  property  without  any 
reetriotion  by  the  executory  and  without  giving  any  bond  for  its  forth- 
eoming  and  deliTeiy  npon  the  termination  of  the  life  estate. 

Patmsnt  07  LsoACiES  BXioRB  Debt8  IicFBOFER.  —  Administrator  most 
pay  the  debts  of  the  estate  before  he  turns  over  to  the  legatees  their 
share  of  the  property.  Payment  to  heirs  without  having  paid  the  debts 
is  illegal,  contrary  to  the  oath  of  office  of  the  administrator,  and  the 
cause  of  frequent  and  expensive  litigation. 

Debts  must  bx  Paid  bxiobx  Legacies.  —  Administrator  is  not  liable  for 
property  of  an  estate  lost  or  destroyed  without  any  fault  on  his  part; 
but  where  he  pays  legacies  while  there  are  debts  yet  unpaid,  retaining 
negroes  and  other  property  in  his  posseisBion  sufficient  in  his  judgment 
to  pay  the  debts,  if  this  property,  through  the  emancipation  of  the 
slaves,  proves  insufficient^  he  will  be  personally  liable  for  the  deficiency. 

John  Hambleton  left  a  will  bequeathing  to  his  wife  and 
such  of  his  male  children  as  should  die  without  children  a 
life  estate  in  his  property,  remainder  to  his  children  other 
than  those  specified.  The  remaindermen  under  the  will  after- 
wards executed  a  writing  under  seal  which  provided  that 
they  did  all  consent  and  agree,  and  fully  authorize  and  em* 
power  the  executors  of  the  will  of  John  Hambleton,  to  turn 
over  to  the  tenants  for  life  all  and  every  of  the  property,  both 
real  and  personal,  to  each,  every,  and  all  of  said  life  tenants, 
to  each  the  share  given  under  the  will.  The  remaining  UiCta 
appear  from  the  opinion. 

Seward  and  Wrighty  for  the  plaintiff  in  error. 
Melntyrey  for  the  defendants  in  error. 

By  Court,  HARBiSy  J.  It  has  been  earnestly  argued  that 
the  agreement  made  by  the  remaindermen  under  the  will  of 
Hambleton,  that  the  tenant  for  life  might  receive  and  use  the 
property  without  any  restrictions  by  the  executor,  and  with- 
out giving  bond  for  its  forthcoming  and  delivery  upon  the 
termination  of  the  life  estate,  was  an  assignment  of  title  by 
remaindermen  to  such  life  tenant. 

We  do  not  so  regard  this  covenant. 

The  tenant  for  life  acquired  by  it  no  greater  or  other  estate 
than  that  given  by  the  will. 

Whilst  we  recognise  as  sound  law  the  principle  that  an  ad- 
ministrator's not  liable  to  account  for  property  of  an  estate 
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lost  or  destroyed  without  any  fknlt  on  his  part,  he  must  see 
to  it  that  he  administers  the  estate  according  to  law,  by  pay- 
ing, after  the  expenses  of  the  administration^  the  debts  due  by 
the  estate  before  he  tnrns  over  to  the  legatees  or  heirs  their 
shares  of  property.  Payment  to  heirs  without  having  paid 
the  debts  is  illegal,  contrary  to  the  oath  of  office  of  adminis- 
trator, and  is  very  frequently  the  cause  of  trouble,  expense, 
and  tedious  litigation,  all  of  which  can  easily  be  avoided  by 
simply  obeying  the  law. 

The  administrator  with  the  will  annexed,  it  appears,  within 
the  twelve  months  after  his  qualification  as  administraOr, 
paid  to  the  sole  heir  at  law  a  portion  of  the  estate,  retaimng, 
as  he  supposed,  in  his  possession  sufficient  negro  and  other 
property  to  pay  the  debt  or  claim  in  this  case,  of  which  he 
had  due  notice. 

And  now  he  seeks  to  escape  liability  to  pay  said  claim  by 
a  plea  of  plene  adminiHravitj  wherein  he  alleges  the  negio 
property  had  become  valueless  by  the  result  of  the  recent  civil 
war. 

His  liability  to  pay  out  of  his  own  estate  is  the  penalty  for 
not  conforming  to  law.  Had  he  paid  the  creditor  of  the  estate, 
the  loss  by  the  valuelessness  of  negro  property  would  have 
fallen  on  the  heir.  Having  paid  the  heir  what  she  was  not 
entitled  then  to  receive,  the  administrator's  redress,  if  he  has 
any,  must  be  by  suit  to  compel  her  to  refund.  If  compelled 
to  refund  the  amount  paid  irregularly,  in  this  way  only  the 
administrator  and  his  securities  may  be  saved  harmless. 

Let  the  judgment  below  be  affirmed. 


ExscuTOB  Who  Pats  LuflAonw  without  Tasjdxq  RxFUKDiiro  Bonim^ 
bat  retains  fimdB  in  his  hands  to  pay  the  debts  of  the  estate,  which  fimd% 
tbrongh  depredatioii  in  value  or  otherwise,  prove  insufficient  for  that  pur- 
pose, whereby  he  is  forced  to  use  his  own  money  to  pay  sach  debts,  cannot 
as  of  coarse  come  into  equity  and  have  the  legatees  refund  the  amount  so 
advanced.  He  should  have  kept  regular  aoooants,  and  have  taken  care  to 
have  retained  a  sufficient  amount  to  pay  such  debts.  There  are,  however* 
peculiar  circumstanoes  which  will  entitle  ezeoutors  so  situated  to  relief.  For 
an  illustratioD,  see  this  omoi  Akaocmier  r»  Foatf  02  Am.  Deo.  211|  see  tbt 
note  to  this 
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Gay  v.  Mitchell. 

[S5  OSOBOIA,  in.] 

Onb  Who  Emtebs  upon  Lands  or  Anothxr  ab  "SqaATOSB/'  Dwolaim.- 
iNo  TiTLS,  may  be  considered  aa  tenant  at  will  ol  the  trae  owner,  and 
will  remain  snch  tenant,  and  his  holding  be  not  adverse,  nntil  something 
happens  which  notifies  the  true  owner  that  he  ceases  to  hold  as  tenant^ 
and  claims  title.  This  something  must  be  more  than  a  private  attorn- 
ment of  the  tenant  to  another  claimant  of  the  land. 

The  opinion  presents  the  point. 

TToody  for  the  plaintiff  in  error. 
Douglass^  for  the  defendant  in  error* 

By  Court,  Walker,  J.  As  early  as  the  case  of  English  y. 
Register^  7  Ga.  389,  this  court  decided  that  when  the  tenant 
in  poBsession  disclaims  having  any  title  to  the  premises,  the 
presumption  of  law  is  that  he  holds  the  possession  in  subordi- 
nation to  the  title  of  the  true  owner.  In  delivering  the  opin- 
ion, Judge  Lumpkin,  page  391,  says:  ^'The  legal  principles 
which  I  assert  and  maintain  are:  1.  That  he  who  has  a  per- 
fect legal  paper  title  to  the  land  is  presumed  in  law  to  be 
seised  and  possessed  thereof;  2.  That  such  seisin  and  posses- 
sion is  co-extensive  with  the  right  specified  in  such  paper  title, 
and  continues  in  such  true  owner  of  the  land,  until  he  is  dis- 
seised or  ousted  from  such  possession  by  the  actual  possession 
in  another,  under  color  of  title  or  a  claim  of  right;  3.  That 
the  statute  of  limitations  does  not  commence  to  run  against 
the  true  owner  of  land,  who  is  presumed  in  law  to  be  in  the 
possession  thereof,  until  he  is  disseised  and  ousted  of  such 
possession  by  the  actual  possession  of  another,  who  enters 
upon  the  land  under  color  of  title  hostile  in  its  inception  to 
the  title  of  the  true  owner;  or  when  one  enters  upon  the  land 
and  takes  actual  possession  thereof,  without  paper  title,  under 
a  claim  of  right."  This  has  been,  ever  since,  the  doctrine  of 
this  court.  In  Lawson  v.  Cunningham,  21  Ga.  454,  this  court 
decides  that  ''  a  possession  that  in  its  commencement  is  not 
adverse  becomes  adverse  only  when  the  holder,  changing  his 
mind,  intends  it  to  become  adverse,  and  knowledge  of  such 
his  change  of  mind  comes  to  the  true  owner."  In  Stamper  v. 
Oriffin,  20  Id.  312  [65  Am.  Dec.  628],  the  point  decided  by  the 
court  is  stated  in  these  words:  ^^  He  who  has  the  title  to  land 
is  to  be  deemed  to  be  in  the  seisin  and  possession  of  it,  and  to 
fx>ntinue  so  until  ousted  thereof  by  an  actual  pnnnntwrinn  in 
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Bnother,  nnder  a  claim  of  right.  The  possession  of  one  who 
enters,  disclaiming  title,  is  to  be  considered  as  a  possession 
by  the  consent  of  him  who  has  the  title;  nor  will  a  continu- 
ance  of  this  possession  avail  to  mature  a  title  under  the 
statute  of  limitations,  until  the  character  of  the  possession 
has  been  changed,  either  by  a  declaration  to  that  effect  com- 
municated to  him  who  hail  the  title,  or  by  the  exercise  of  acts 
of  ownership  inconsistent  with  a  tenancy  by  the  consent  of 
him  who  has  the.title.''  In  delivering  the  opinion  of  the  court, 
page  824,  Judge  Benning  says:  '^  Therefore,  we  think  that  if 
Booty  entered  as  a  ^squatter,' — entered  disclaiming  title, — 
he  was  to  be  considered  as  holding  the  possession  as  tenant  at 
will  to  the  true  owner,  and  as  remaining  such  tenant  until 
something  happened  which  might  serve  to  notify  the  true 
owner  that  Booty  had  ceased  to  hold  as  such  tenant,  and  was 
holding  adversely  to  him.  What  this  something  would  have 
to  be  we  do  not  undertake  to  specify.  We  think,  however,  it 
would  have  to  be  somewhat  more  than  a  private  attornment  of 
the  tenant  to  another  claimant  of  the  land."  From  these 
authorities,  it  follows  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial;  and  instead  of  giving  to  the  jury  the 
charge  as  set  out  in  the  eighth  ground  of  the  motion,  he 
should  have  charged:  That  if  Curry  went  into  posseBsion  of 
the  premises  in  dispute  as  a  mere  *^  squatter,"  disclaiming 
title,  and  sold  his  claim  to  Richard  Qay,  and  Gay  to  Daniel 
Kirkland,  that  Eirkland's  possession  would  be  in  subordina- 
tion to  the  title  of  the  true  owner,  and  not  hostile  thereto. 
And  that  in  order  to  make  such  possession  adverse,  something 
must  be  shown  to  have  happened  which  might  serve  to  notify 
the  true  owner  that  Kirkland  ceased  to  hold  as  his  tenant,  and 
was  holding  adversely  to  him;  and  the  mere  private  attorn- 
ment to  some  one  also  claiming  the  land  without  any  legal 
title  thereto  would  not  be  sufficient  to  change  the  possession 
from  a  subordinate  to  an  adversary  character. 
Judgment  reversed. 


AvyxBn  Potnsannr.  —Upon  tliit  point,  see  tiio  oum  of  Detm  t.  Browi^ 
87  Am.  Dea  K6,  tnd KnowUtm r.  SnM,SSld.  162,  and  the  ouos  ooUeotad 
In  tlia  notes  to  the  wiM. 
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StBICKEB   &    Go.   V.   TiNEHAM. 

(86  OlOBOIA,  17S.J 
CtaMTEACn    iNmiOD  TO  BAYS  EmDCT   AND  BB  EXBOOTSD  DT  ThD  StaTB 

must  oonf orm  to  the  Uwb  of  thi«  itate.  Although  the  oontnet  may  be 
▼alid  where  made,  if  it  contrayenes  the  policy  of  our  lawi,  it  will  not  be 
enforced. 
Abbxghmbht  of  Gborgia  Pbopbett  bt  RaaiDorT  of  TaxmmuMM,  Vaud 
BT  Laws  or  Lattbr  Stat^  but  eontiazy  tothe  law  of  Georgia  becanee 
of  preference!,  is  void. 

FOWKB   TO    RbVOBM    InSTRUMXIITB    IB    BZBROIBBD    BT    CJOUKTS    OF    EqUITT 

WITH  Great  OAunoir,  and  never  unless  a  proper  case  is  made  by  the 
pleadings.  Where  complainant  has  made  an  illegal  assignment^  and 
seeks  to  be  relieved  from  the  oonseqnenoes  of  it»  the  court  cannot  make 
a  new  and  valid  assignrnfait  for  him»  and  oonsequently  cannot  grant  him 
the  relief  he  prays. 

TiNKHAM,  a  citizen  of  TenneBsee,  made  an  assignment  of  his 
property,  mostly  situated  in  Qeorgia,  and  directed  his  assignee 
to  pay,  first,  the  wages  of  the  employees  of  his  store,  all  bor- 
rowed moneys,  and  confidential  debts;  secondly,  to  pay  his 
other  creditors.  After  being  notified  of  this  assignment,  some 
of  the  non-preferred  creditors  caused  attachments  to  be  levied 
upon  some  of  the  assigned  property.  Tinkham  then  filed  this 
bill,  alleging  the  facts  outlined  in  the  opinion;  also,  that  the 
assignment  was  made  in  Tennessee  by  a  lawyer  who  was  not 
familiar  with  the  law  of  (Georgia;  also,  that  if  the  property 
was  sold  under  the  attachments,  it  would  greatly  damage  the 
other  creditors  and  ruin  himself.  He  prayed,  among  other 
things,  for  a  reformation  of  the  assignment  to  make  it  conform 
to  the  law  of  Oeorgia. 

Hopkins  and  Bleekleyy  for  plaintiffs  in  error. 

Sprayberry  and  Lester^  for  defendant  in  error. 

By  Court,  Walkeb,  J.  It  is  admitted  by  counsel  for  Tink- 
ham that  the  words  of  the  assignment  to  Horle  would  make 
the  instrument  obnoxious  to  the  provisions  of  the  code,  section 
1954,  if  the  instrument  had  been  executed  in  (Georgia.  But  it 
is  insisted  that  the  assignment,  according  to  the  laws  of  Ten- 
nessee, where  it  was  executed,  is  legal  and  valid;  and  being 
valid  there,  is  valid  everywhere.  We  admit  the  general  rule 
that  the  lex  loci  governs  in  determining  upon  the  validity  of  a 
contract,  etc.,  but  the  rule  is  not  without  exception.  Section 
9  of  the  code  sa^s:  '^  The  validity,  form,  and  effects  of  all  writ- 
ings or  contracts  are  determined  by  the  laws  of  the  ])lace 
where  executed.    When  such  writing  or  contract  is  intended 
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to  have  effect  in  this  statOi  it  must  be  executed  in  conformity 
Co  the  laws  of  this  state.'' 

This  assignment  ^'  is  intended  to  have  effect  in  this  state," 
and  to  make  it  valid,  it  should  have  been  executed  in  con- 
Sormity  to  our  laws;  and  not  having  been  executed  in  such 
terms  as  to  be  valid  according  to  our  statuteSy  we  hold  that  it 
ifi  void. 

We  could  not  enforce  a  contract  valid  where  made  if  it  ''is 
ef  such  a  character  as  contravenes  the  policy  of  our  law '': 
Code,  sec.  2702;  Henehfdd  v.  Dexel,  12  Oa.  586. 

It  was  insisted  that  a  court  of  equity  will  reform  an  instru- 
ment so  as  to  make  it  conform  to  the  intention  of  the  parties. 
It  is  true  that  under  certain  circumstances  equity  will  reform 
an  instrument  (Code,  sec.  3047),  though  this  power  is  exer- 
cised with  caution  (sec.  3050) ;  but  it  will  not  do  so  until  a 
proper  case  is  made  by  the  pleadings.  Here  Tinkham  says, 
''  that  with  an  honest  intention  to  do  the  very  best  he  could 
with  all  his  creditors,  to  treat  them  all  justly  and  equitably, 
and  to  turn  over  to  them  for  their  own  use  and  benefit  all  his 
property,  he  executed  said  assignment,"  etc.  There  is  no  al- 
legation of  any  mistake  made  by  the  draughtsman  in  framing 
the  assignment,  nor  that  the  assignor  intended  that  all  of  his 
creditors  should  participate  equally  in  the  property  assigned, 
nor  does  he  allege  what  he  considers  just  and  equitable  treat- 
ment of  bin  creditors.  We  are  left  to  presume  that  he  thought 
certain  ones  should  be  preferred  to  the  partial  exclusion  of  all 
the  others. 

He  prays  for  a  reformation  of  the  assignment  so  as  to  make 
it  conform  to  the  laws  of  G^rgia.  In  other  words,  that  inas- 
much as  the  assignment  which  he  attempted  to  make  is  a 
mere  nullity,  he  prays  that  a  court  of  equity  may  make  one 
for  him.  Courts  do  not  make  contracts  for  parties,  but  en- 
force such  legal  contracts  as  parties  make  when  called  on  so  to 
do.  Under  any  view  which  we  can  take  of  this  case,  we  can 
see  no  equity  in  it,  and  think  the  court  should  have  sustained 
the  demurrer  and  dismissed  the  bill. 

Judgment  reversed.  

law  OF  Plioi  whbbx  OosTBAor  n  TO  BB  Pebiobmxd  ooatrdb  ita  va- 
lidity: Twng  T.  Harria^  61  Am.  Deo.  170;  Jordan  ▼.  ThomUm,  44  Id.  646> 
BaoBter  y.  WiOe^^Zl  Id.  623;  Speed  ▼.  May,  55  Id.  540;  Orane*  r.  Roy,  33  Id. 
568;  Chapman  ▼.  Robertwn,  31  Id.  264.  Law  of  the  place  where  a  contnot 
is  to  be  performed  goveme  in  determining  the  righta  of  the  paities  to  a  coa- 
teact  entered  into  in  one  oonntiy  to  be  performed  in  another:  Hanimm  v. 
J^lmnif,  36  Id.  364.    See  Ci^  ^aniq/*  ^ewJ^oem  y.  PerlsM,  86  Id.  832. 
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CouBTB  oj  Equitt  bavb  Unqubstionaiiub  Powkb  to  Reform  Wbitikh 
Instrumsnts,  and  make  them  conform  to  the  intention  of  the  parties:  Zel- 
ietmlorfer  v.  DeljpHty,  65  Am.  Dec.  137.  Bat  it  most  be  clearly  shown  that 
by  reason  of  the  mistake  the  parties  did  not  effect  what  they  intended: 
/icardaley  y.  KtUgJU,  33  Id.  193.  To  sustain  a  bill  to  reform  a  deed  npon  the 
ground  of  mistake,  the  proof  that  it  does  not  conform  to  the  oral  oohtract^  as 
uiidorstood  by  the  parties,  most  be  entirely  exact  and  satisfactory:  Sawder 
V.  Jlovey,  81  Id.  669.  Where  a  party  fails  to  give  a  preference  to  certain 
creditors  in  a  deed  of  assignment,  by  mistake,  a  conrt  of  equity  wiU  not  re* 
form  his  deed  to  make  it  effectuate  his  intention:  Andenon  y.  Tydings,  63  Id. 
708.  The  yalidity  of  the  assignment  passed  upon  in  the  principal  case  cam« 
again  before  the  court,  and  was  again  declared  yoid,  in  Mcuon  y.  Sirieberf  37 
Gk.  262.  The  principal  case  is  cited  to  the  point  that  such  an  assignment  it 
void,  in  MiUer  r,  Kemaghanf  66  Id.  165. 


Lively  v.  Paschal. 

[85  OnOBSIA,  21&1 

DowKB  IS  Fayorkd  bt  Law,  bot  whbrx  Wife,  iob  Fair  avd  Ass* 
QUATB  CoNsiDiRATiOH,  RmjNQUiBHSB  HXB  RioHT,  shc  will  not  be  per* 
mitted  to  repudiate  her  contract  after  her  husband's  death,  withont 
restoring  the  consideration  received  by  her,  together  with  interest  from 
the  time  of  its  receipt. 

The  opinion  etates  the  case. 

McKirdey,  for  the  plaintiff  in  error. 

Lawaon^  for  the  defendant  in  error. 

By  Court,  Harris,  J.  The  many  and  strong  cases  cited 
iind  read  by  counsel  for  plaintiff  in  error  illustrate  unmis- 
takably the  leaning  of  courts  in  behalf  of  widows  in  claims  to 
dower.  We  are  not  willing  to  add  another,  at  least  this  case, 
to  the  long  catalogue  which  evinces  so  palpably  the  weakness 
of  even  the  bench  when  a  woman  is  a  suitor.  She  is  in  a 
court  of  equity;  the  fundamental  maxim  upon  which  it  gives 
relief  is,  that  the  party  who  asks  equity  must  do  equity.  Act- 
ing on  this  rule,  we  must  discard  and  throw  out  of  this  case 
all  of  these  arbitrary  technicalities  which  stand  in  the  way  of 
administering  substantial  justice.  What  though  at  common 
law  a  contract  cannot  be  made  between  husband  and  wife; 
what  though  the  written  contract  here  on  the  part  of  com- 
plainant releasing  all  claim  to  dower  in  lands  thereafter  to  be 
acquired  by  the  husband  could  not  be  enforced  by  its  princi- 
ples and  forms  of  procedure, — yet,  when  it  is  made  to  appear 
to  a  court  of  equity,  as  is  done  here,  that  a  very  large  and 
more  than  an  adequate  oonaideration  was  paid  oomplainant 
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bj  her  then  huBband,  Harwelli  out  of  his  property,  for  such 
release,  and  that,  so  £Eur  as  he  was  concerned,  the  contract  was 
completely  executed  before  the  civil  war  begon,  we  cannot 
permit  her,  now  that  the  negro  property  which  she  received, 
controlled,  and  enjoyed  long  before  that  war  begun  or  was 
dreamed  of  has  been  swept  away  and  utterly  lost  to  her  by 
that  war,  to  repudiate  her  contract  with  her  husband,  Har- 
well, tendering  no  equivalent  in  value  to  that  of  the  property 
she  had  possession  of  through  her  trustee;  such  tender,  with 
interest  upon  the  value  of  the  property  from  the  time  received, 
would  seem  to  be  an  indispensable  preliminary  to  the  relief 
sought.  Without  doing  equity,  we  cannot  recognise  any  claim 
of  dower  in  and  to  land  acquired  by  Harwell  subsequent  to 
the  contract  she  made  with  him,  and  which  the  testimony 
shows  she  was  so  indefatigable  in  procuring  to  be  made,  and 
under  the  advice  of  counsel  of  her  own  selection. 

The  court  of  equity  below,  as  appears  by  the  facts  in  the 
record,  declined  to  give  Mrs.  Lively,  formerly  Mrs.  Harwell, 
its  assistance  in  subjecting  the  land  purchased  by  Paschal 
from  Harwell's  executor  to  her  claim  of  dower. 

We  think  the  judge  did  rights  and  Ihereftm  aflirm  the  judg« 
meni  below. 


GASES 


8UPBEME    COXJET 
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Smith  v.  Pbioel 

[89  ItUXOIS*  98l1 

Ai  BBTWKBH  Vumoa  AVi>  VnrDB,  FBun-rBBss  Aim  Obh  amxhtal  Smnm- 
BRBTy  thongh  grown  for  nonery  purposes,  are  annexed  to  and  form  part 
of  the  freehold^  and  pass  by  a  sale  of  the  land;  but  the  role  would  proba- 
bly be  otherwise  as  between  landlord  and  tenant. 

TiHDOB  CANNOT  Vabt  Wbhten  Ck>NTRAOT  o J  Saui  Of  Lanp  by  evidenoe 
of  a  oontemporaneons  verbal  agreement  tiiat  fruit-trees  and  ornamental 
shnbbery  growing  upon  said  land  for  norsezy  purposes  should  be  re- 
served from  and  not  pass  by  such  sale. 

IvjUNcnoN  Libs  to  Bkstbain  Vxndor  vmm  Rbmoyzno  from  the  land 
sold  trees  and  shmbbety  affixed  thereta 

Bill  in  chancery.    The  opinion  states  the  feusts. 

WtUard  and  Ooodnow^  for  the  plaintiff  in  error. 

H.  K,  S.  G*Mdvenyy  for  the  defendant  in  error. 

By  Conrty  Lawbencb,  J.  This  was  a  bill  in  chancery  filed 
by  Smith,  plaintiff  in  error,  to  enjoin  Price,  the  defendant  in 
error,  from  removing  certain  fruit-trees  growing  in  a  nnrsery, 
and  certain  ornamental  shrubbery,  from  a  tract  of  land  sold 
by  the  latter  to  the  former.  Price  answered  (the  oath  to  his 
answer  having  been  waived),  and  on  the  coming  in  of  the  an- 
swer, a  motion  was  made  to  dissolve  the  injunction.  A  repli- 
cation was  filed,  and  the  case  seems  to  have  been  irregularly 
set  down  for  final  hearing  at  the  same  time  with  hearing  the 
motion  to  dissolve,  and  to  have  been  finally  disposed  of  upon 
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(he  pleadings,  and  the  affidavits  filed  for  and  against  the  mo- 
tion. As  no  exception  was  taken  to  this  proceeding,  it  was 
probably  had  by  consent.  The  court  rendered  a  decree  mak- 
ing the  injunction  perpetual  as  to  a  part  of  the  trees,  and  dis- 
Bolving  it  as  to  a  part;  and  from  this  decree  the  complainant 
I»06ecutes  a  writ  of  error. 

The  defendant  admits  a  sale  of  the  land  by  himself  to  the 
complainant,  and  that  the  latter  went  into  possession  under 
the  contract  of  purchase,  but  insists  that  one  of  the  terms  of 
the  sale  was  a  verbal  reservation  of  the  nursery-trees  and 
some  other  ornamental  shrubbery.  The  proof  made  in  the 
affidavits  upon  this  point  is  uncertain  and  contradictory. 

While  fruit-trees  and  ornamental  shrubbery  grown  upon 
premises  leased  for  nursery  purposes  would  probably  he  held 
to  be  personal  property  as  between  the  landlord  and  tenant, 
yet  there  is  neither  authority  nor  reason  for  saying  that  as 
between  vendor  and  vendee  siich  trees  and  shrubbery  would 
not  pass  with  a  sale  of  the  land.  They  are  annexed  to  and  a 
part  of  the  freehold.  As  between  vendor  and  vendee,  even 
annual  crops  pass  with  the  land  where  possession  is  given: 
BiM  V.  0ri9wold,  19  111.  631.  Under  the  contract  of  sale  and 
the  delivery  of  possession  by  Price  to  Smith,  the  latter  became 
the  owner  of  the  trees  as  well  as  of  the  soil,  and  it  would  be 
a  violation  of  the  most  familiar  rules  of  evidence  to  receive 
proof  of  a  verbal  arrangement  contemporaneous  with  the  writ- 
ten contract  and  impairing  its  legal  effect.  The  parties  in 
executing  the  written  instrument  deliberately  made  it  the  ex- 
clusive evidence  of  the  terms  of  their  agreement.  This  instru- 
ment shows  a  sale  of  the  land  in  such  terms  as  to  pass  the 
trees.  No  reservation  is  made,  and  to  permit  the  vendor  now 
to  show  that  there  was  a  verbal  agreement  for  their  reserva- 
tion would  be  to  permit  him  to  prove  a  verbal  contract  incon- 
sistent with  the  legal  im{)ort  of  that  executed  by  the  parties 
under  their  hands  and  seals.  This  the  law  forbids.  We  find 
nothing  in  the  case  to  make  it  an  exception  to  this  familiar 
principle,  and  it  is  therefore  unnecessary  to  advert  to  the  evi- 
dence in  detail.  As  the  record  shows  that  Price  had  actually 
removed  a  part  of  the  shrubbery,  and  claimed  the  right  to 
move  much  more,  it  was  a  proper  case  for  an  injunction,  and 
the  decree  will  be  reversed  and  the  cause  remanded,  with 
instructions  to  the  court  to  proceed  in  conformity  wiUi  this 
opinion. 

Decree  reversed. 
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Growths  Whioh  abs  PnuDnriAL  ob  au  Natural  Pboducttb  of  th« 
•oil  are  part  of  the  realty,  and  pass  by  a  lale  of  it,  onlen  reaeEred:  See  the 
note  to  NorrU  ▼.  WaUoUj  65  Am.  Deo.  163»  and  see  the  principal  caee  cited 
to  this  effect  in  Powell  r.  Rich,  41  IlL  400,  Ring  r.  BOUngt,  61  Id.  477,  and 
Othom  y.  Robe,  67  Id.  109. 

Parol  Evidincs  is  iHADMissniLB  to  Vast  ob  CJobtbadict  Wbitrh 
Contract,  in  absence  of  fraud,  accident^  or  mistake:  See  Oelpek$  y.  BUKk% 
83  Am.  Dec  418,  and  cases  cited  in  note  422,  and  Pwrkitom  v.  Iforik  IILR.R. 
Co.,  46  DL  80(^  dting  the  principal  case  to  this  point. 


OOEGAN   V.    FeBW, 

rS9  IlLIKOIS,  SL] 
[KBTBVlfXNT   IB   PBOMISSORT    KOTE   AND   ASSIOKABLB  AS    SUOH  which  is  in 

the  following  words,  viz.:  "$500.  Waverly,  December  6^  1861.  On  or 
before  the  20th  of  next  May  I  promise  to  pay  C.  P.  Christian,  or  his 
order,  five  hundred,  for  value  received  of  him,"  etc. 

Check  Mark  or  Dollar  Sign  in  Margin  of  Promissort  Kot^  though 
not  evidence  to  contradict  what  is  clearly  written  in  the  note,  may  be 
resorted  to  for  the  purpose  of  explaining  an  uncertainty  as  to  the  sum 
intended  to  be  written  in  the  body  of  the  instrument.  Thus  the  words 
"  five  hundred,**  written  in  the  body  of  a  promissory  note,  may  by  refer- 
ence to  the  dollar  mark  in  the  margin  be  shown  to  mean  five  hundred 
dollars. 

Makbr  of  Note  is  Comfetbnt  Wmnns,  as  bbtwben  Assignor  avd 
Assignee  of  a  promissory  note,  for  all  purposes  except  to  impeach  its 
validity  or  to  prove  its  payment;  his  interest  is  equally  balanced  between 
the  parties.  Thus  where  an  assignee  seeks  to  recover  against  his  assignor 
upon  the  ground  that  the  maker  was  insolvent*  and  a  suit  against  him 
would  have  been  unavailing,  the  fact  of  his  insolvency  may  be  proved  by 
the  maker  himself. 

Witness  need  not  be  Impeached  bt  Eyidenob  of  Bad  Character  to 
justify  jury  in  refusing  to  give  credit  to  his  testimony;  they  may  take 
into  consideration  his  relationship  to  the  parties,  his  manner  and  appear* 
ance  on  the  stand,  and  his  evident  bias  in  favor  of  one  of  the  parties. 

Deliyert  is  not  Essential,  as  between  Parties,  to  Complete  Sale  of 
personal  property  and  the  passing  of  a  title  when  nothing  remains  to  h% 
done  but  for  the  purchaser  to  take  possession;  but  as  to  creditors  and 
subsequent  Jxma  fide  purchasers,  a  deliveiy  is  indispensable  to  complete 
the  sale. 

While  Sale  of  Personal  Property  will  be  Prbsumbd  to  have  been 
Made  in  Good  Faith,  where  all  the  elements  of  a  valid  sale  exist*  such 
would  not  be  the  presumption  when,  in  proving  what  is  claimed  to  be  a 
sale,  some  essential  requirement  is  wanting.  Thus  where  a  sale  of  per- 
sonal property  is  made  without  a  delivery  of  possession  to  the  purchaser, 
as  to  creditors  and  subsequent  bona  fide  purchasers,  soch  a  sale  is  pre- 
sumed to  have  been  made  in  bad  faith. 

Ih  Action  by  Assignee  agaivst  AasioNOR  of  Kora^  plaintifP  shonld  not 
recover  more  than  he  could  hav«  odUeoted  from  the  maker  had  he  been 
solvent. 
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IfsAsina  OF  Rboovsbt*  whxrb  Amaavam  of  Von,  Deawivo  Iimnnr 
•t  ten  per  oent»  rednoee  his  debt  to  a  judgmeat  agvunat  the  maker,  and 
fuling  to  make  the  money,  aaee  his  aasigxior,  is  not  the  laoe  of  the  note 
with  ten  per  oent  interest^  bnt  only  the  amoont  of  the  judgment  with 
statntovy  interest  £r^m  the  time  it  was  rendered,  and  the  assignee's  oosts 
in  obtaining  that  judgment. 


Assumpsit  against  assignor  of  promissory  note,  which  was 
in  the  following  words:  ''$500.  Waverly,  December  6,  1861. 
On  or  before  the  20th  of  next  May  I  promise  to  pay  C.  P. 
Christian,  or  his  order,  five  hundred,  for  value  received  of  him 
(with  ten  per  cent  after  due),"  etc.  Plaintiff  averred  as  his 
reason  for  not  bringing  suit  against  the  maker  that  he  was  in- 
solvent, so  that  the  note  could  not  have  been  collected  of  hira 
in  due  course  of  law.  The  remaining  facts  sufficiently  appear 
in  the  opinion,  except  that  the  first  instruction  mentioned  in 
the  opinion  was  to  the  effect  that  if  the  testimony  of  a  witness 
is  fair,  not  unreasonable,  and  consistent  with  itself,  and  the 
witness  has  not  been  impeached  by  any  of  the  modes  rec(^- 
nized  by  the  law,  a  jury  has  no  right  to  disregard  the  testimony 
of  such  witness. 

George  W.  TFaU,  for  the  appellant. 
B.  B.  Smithy  for  the  appellee. 

By  Court,  Walker,  C.  J.  It  is  insisted  that  the  mstnunent 
read  in  evidence  is  not  a  promissory  note,  and  consequently 
was  not  assignable,  and  was  therefore  inadmissible  in  evidence 
to  fix  the  amount  of  the  recovery.  It  fails  to  state  in  the  body 
of  the  instrument  whether  it  is  for  five  hundred  dollars,  or  for 
that  number  of  commodities.  The  check  mark,  however,  m 
the  margin  is  for  '^$500,"  but  in  the  body  it  is  written  ''five 
hundred,"  without  the  addition  of  the  word  "dollars,"  or  other 
articles.  The  check  mark,  being  placed  in  the  margin  by  the 
parties  themselves  at  the  time  the  instrument  is  made,  be- 
comes a  part  of  it;  and.  being  a  part  of  the  note,  it  may  be 
resorted  to  as  a  means  of  explaining  anything  doubtful  in 
reference  to  the  sum  named  in  the  body  of  the  note.  Whilst 
it  cannot  be  used  to  contradict  what  is  .clearly  and  plainly 
written,  still,  if  from  any  cause  there  is  uncertainty  as  to  the 
sum  intended,  it  may  be  resorted  to  for  the  purpose  of  explain- 
ing or  removing  that  doubt:  Riley  v.  DiekenSj  19  111.  29.  The 
check  mark,  then,  in  this  case,  showed  that  the  sum  intended 
in  the  body  of  this  note  was  five  hundred  dollars. 

Again:  the  maker  in  this  case  oonfessed  a  judgment  in  favor 
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of  plainti£f  below,  for  five  hundred  dollars  and  interest.  It  thus 
appears  that  such  was  the  real  amount  of  the  note,  and  that 
appellee  so  understood  it  at  the  time.  It  appears  that  the 
maker  understood  that  as  the  sum,  and  appellee  so  received 
the  judgment  without  objection;  and  the  check  mark  so  fixed 
the  sum,  and  we  can  see  no  reason  to  reject  it  as  the  true 
amount,  or  to  hold  that  it  was  not  assignable  as  a  promissory 
note.  And  being  a  note,  it  was  properly  admitted  to  fix  th^ 
amount  for  which  appellant,  if  at  all,  was  liable  on  his  assign- 
ment. There  was  therefore  no  error  in  permitting  the  note 
and  indorsement  to  be  read  in  evidence. 

As  between  the  assignor  and  the  assignee,  for  all  purposes 
except  to  impeach  the  validity  of  the  note,  or  to  prove  its  pay* 
ment,  we  can  see  no  sufficient  reason  why  the  maker  is  not  a 
competent  witness.  His  interest  as  between  them  is  equally 
balanced.  If  his  evidence  fixed  the  liability  of  the  assignor, 
he  becomes  liable  to  him  for  the  payment  of  the  note,  whilst 
if  it  exonerates  the  assignor,  he  remains  liable  to  the  assignee 
for  its  payment;  and  his  liability  would  be  as  great  to  the  one 
a8  to  the  other,  and  is  therefore  equally  balanced.  Hence 
there  was  no  error  in  permitting  the  maker  of  the  note  in  this 
case  to  testify. 

AVhcre  appellee  averred  the  insolvency  of  the  maker,  and 
that  a  suit  against  him  would  have  been  unavailing,  it  de- 
volved u{)on  him  to  prove  the  fact  as  averred.  And  we  are  of 
the  opinion  that  it  was  competent  to  prove  the  fact  by  the 
maker  of  the  note.  And  in  proving  the  fact,  we  see  no  objec- 
tion to  asking  him  whether  he  was  the  owner  of  real  estate  as 
well  as  personal  property. 

It  is  also  insisted  that  appellee's  first  instruction  stated  the 
law  incorrectly,  and  was  calculated  to  mislead  the  jury  in 
finding  their  verdict.  A  witness  is  usually  impeached  by 
proving  by  other  witnesses  that  his  character  for  truth  and 
veracity  among  his  neighbors  is  so  bad  that  he  is  unworthy  of 
belief.  Such  is  generally  understood  to  be  the  mode  of  im- 
peaching a  witness.  Yet  a  witness,  from  his  relationship  to 
the  parties,  his  manner  and  appearance  on  the  stand,  his  evi- 
dent bias  in  favor  of  one  of  the  parties,  might  warrant  the 
jury  in  the  eonclusion  that  he  was  unworthy  of  belief.  This 
instruction,  unless  it  asserts  that  a  witness  may  be  impeached 
by  these  difierent  means,  would  not  announoe  a  correct  rule  of 
law*  And  we  think  that  unless  qualified,  the  jury  would 
understand  that  it  required  an  impeachment  by  Om  evidence 
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of  bad  charactflt)  and  it  would  have  been  better  to  have  been 
modified  before  it  waa  given,  by  informing  them  bow  a  wit* 
nees  may  be  impeached;  still  it  waa  in  the  power  of  the  other 
party  to  have  removed  the  objection  by  asking  a  properly 
drawn  instruction. 

Appellee's  third  instruction  was  incorrect,  in  fiuling  to  in- 
form the  jory  what  is  required,  as  between  the  purchaser  of 
personal  property  and  an  execution  creditor,  to  constitute  a 
bona  fide  sale.  As  between  the  parties,  a  delivery  is  not  es* 
sential  to  a  complete  sale  and  the  passing  of  the  title,  where 
nothlTig,  by  the  agreement  of  the  parties,  remains  to  be  done 
but  for  the  purchaser  to  take  possession.  But  as  to  creditors 
and  subsequent  bona  fide  purchasers,  the  rule  is  different,  as  a 
delivery  is  indispensable  to  complete  the  sale.  Before  appellee 
could  recover  of  appellant  on  the  assignment,  he  was  bound  to 
prove  that  the  maker  of  the  note  had  no  property  subject  to 
sale  on  execution  after  he  could  have  obtained  a  judgment. 
In  this  case  it  was  insisted,  and  it  was  a  question  for  the  jury 
to  determine  that  in  the  sales  of  personal  property  to  which 
Woods  testified,  the  possession  was  never  delivered  to  the  pur- 
chaser, and  yet  this  instruction  fails  to  inform  the  jury  that  a 
delivery  of  possession  was  necessary.  This  was,  however,  ob- 
viated by  the  instructions  given  for  appellant,  which  state  the 
law  correctly. 

The  instruction,  however,  asserts  that  any  sale  is  presumed 
to  have  been  made  in  good  faith,  and  it  devolved  upon  the 
party  denying  its  validity  to  show  bad  faith.  This  may  be 
true  where  all  the  requirements  of  a  valid  sale  seem  to  have 
been  observed,  but  is  not  where,  in  proving  what  is  claimed  to 
be  a  sale,  some  essential  requirement  is  wanting.  A  sale  of 
property,  we  have  seen,  without  a  delivery  of  possession  is 
valid  as  between  the  parties,  but  is  void  as  to  creditors  and 
purchasers.  And  yet  this  instruction  informs  the  jury  that 
such  a  sale  is  presumed  to  have  been  made  in  good  faith, 
when  the  law  says  that  it  will  be  presumed  to  have  been  in 
bad  faith.  This  instruction,  in  case  there  was  no  delivery, 
would  still  require  appellant  to  introduce  other  evidence  of 
bad  faith;  we  are  therefore  of  the  opinion  that  it  was  calcu- 
lated to  mislead  the  jury,  and  should  not  have  been  given. 

It  is  insisted  that  the  jury  erred  in  allowing  ten  per  cent 
interest  on  the  face  of  the  note  from  the  time  of  its  maturity 
until  the  recovery  was  had.  The  contract  of  assignment  is, 
that  if  the  note  cannot  be  collected  by  due  diligence,  or  if 
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such  diligence  would  be  unavailing,  the  assignor  will  refund 
the  assignee  his  money.  And  as  he  acquires  the  legal  title  to 
the  note,  and  all  legal  interest  which  had  then  or  might  after- 
ward accrue,  his  damage  for  a  breach  of  the  contract  is  the 
sum  which  appears  to  be  due  on  the  note,  with  all  accrued  in- 
terest, together  with  costs  paid  in  prosecuting  the  maker  to 
insolvency.  But  when  the  assignee  has  reduced  the  note  to  a 
judgment,  and  he  recovers  the  sum  which  appeared  to  be  due 
when  he  purchased  it,  then  the  judgment  and  the  accruing 
interest,  and  the  assignee's  costs,  if  unpaid,  become  the  true 
measure  of  damages.  The  assignee,  had  he  collected  the 
judgment,  would  only  have  received  it  with  interest,  and  if  the 
assignor  pays  the  assignee,  he  has  a  right  to  use  the  judgment 
to  collect  the  money.  Nor  do  we  see  that  the  assignee  can  or 
should  collect  more  from  the  assignor  than  he  could  from  the 
maker,  where  no  defense  has  been  successfully  interposed  by 
the  latter. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 

Imtbrist  Which  DnQUixzms  WmffiSB:  See  SndOk  y.  Mmoorih,  71  Am. 
Dea  31  Oy  aad  the  note  thereto  821,  822;  citing  oases  showing  ^Hien  Interest 
disqualifies  parties  to  negotiable  instnunents. 

Impkaohmekt  of  Witnb8SB8»  Gxnsballt:  See  the  extended  note  to  AUen 
▼.  atcUet  73  Am,  Dec.  762,  and  other  notes  and  eases  in  this  series  cited 
therein. 

Salb  without  Dilivert  is  Valid  as  aoainbt  Vindor:  CkUl  v.  Orap,  76 
Am.  Dec  141,  and  note. 

Thi  PiOKGiPAL  CASE  IB  GmcD  in  CJUcogo  and  Bock  Island  R,  R.Co.y,  Mo- 
Keatit  40  IlL  222;  to  the  point  tiiat  where  a  jury  has  misapprehended  the  law 
or  facts,  or  both,  the  Terdict  will  be  set  aside. 
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Act  of  Lboiblaturs  Authorizino  Privatx  Wat  to  be  Establuhbb 
OVER  Land  against  the  owner's  objection  is  in  violation  of  a  constitn- 
tional  provision  declaring  that  no  person  shall  be  "  disseised  of  his  free- 
hold "  or  "  deprived  of  bis  property  **  "  bnt  by  the  judgment  of  his  peers 
<ff  the  law  of  the  land. "  Lands  cannot  be  taken  against  the  owner's  oon- 
■ent  except  for  public  nse^  and  then  only  npon  oompensation  being  first 
inadfti 

Writ  of  error.    The  opinion  states  the  foots. 
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Stuart  J  Edwards^  and  Brown^  for  the  plaintiff  in  error. 
N.  M.  BraadtoeU,  for  the  defendant  in  error. 

By  Coort,  Walker,  J.  This  record  presents  the  question 
whether  the  act  authorizing  a  private  way,  to  be  established 
over  land  of  an  owner  against  his  objections,  is  constitutional. 
The  provision  is  found  in  the  ninety-third  section  of  the  act 
of  18G1  (Sess.  Laws,  263).  The  provision  of  our  constitution 
supposed  to  be  violated  by  this  enactment  is  the  eighth  sec- 
tion of  article  13,  and  is  this:  '*  No  person  shall  be  imprisoned 
or  disseised  of  his  freehold,  liberties,  or  privileges,  or  outlawed 
or  exiled,  or  in  any  manner  deprived  of  his  life,  liberty,  or 
property,  but  by  the  judgment  of  his  peers  or  the  law  of  the 
land."  Does  the  establishment  of  such  a  way  over  a  man's 
land  disseise  him  of  "  his  freehold  "  or  deprive  him  of  "  his 
property,"  as  provided  in  this  enactment,  without  the  judgment 
of  his  peers  or  contrary  to  the  law  of  the  land? 

This  is  not  a  question  of  first  impression  in  the  courts  of  this 
country,  it  having  arisen  and  been  judicially  determined  in 
several  of  our  sister  states.  In  the  case  of  Dickey  v.  Tenniaon^ 
27  Mo.  373,  it  was  held  that  private  property  cannot  be  consti- 
tutionally condemned  and  appropriated  by  the  legislature  to 
private  uses.  And  it  was  likewise  held  that  an  act.  authoriz- 
ing the  location  of  a  neighborhood  road,  which  was  in  fact  but 
a  private  way,  was  unconstitutional,  and  the  acts  performed 
under  it  were  void.  The  court  say:  "Our  constitution  pro- 
vides that  no  private  property  ought  to  be  taken  or  applied  tor 
public  use  without  just  compensation.  Whilst  this  provision 
recognized  the  right  of  eminent  domain  in  the  state  for  publia 
use,  there  is  nothing  which  sanctions  the  doctrine  that  the 
property  of  individuals  may  be  taken  for  private  use,  with  or 
without  compensation;  such  a  right  would  be  hostile  to  the 

existence  of  private  property Hence  commentators  on 

our  form  of  government,  whilst  they  acknowledge  the  right  of 
eminent  domain  in  the  state  for  the  public  use  in  its  broadest 
terms,  are  unanimous  in  the  opinion  that  private  property 
cannot  be  taken  for  private  use." 

In  the  case  of  Clack  v.  WhitCy  2  Swan,  640,  the  court  say: 
"  Now,  the  statute  confers  power  upon  the  county  court  to  grant 
a  right  of  way  against  the  will  of  the  person  who  owns  the 
land.  It  takes  from  him  in  invitum  a  part  of  his  private  es- 
tate, and  gives  it  to  another  as  a  private  right  for  such  indem- 
nity  as  a  jury  may  assess.    Now,  we  deny  that  any  such 
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power  exists  under  the  constitution  of  the  state.  The  right  to 
private  property  is  under  the  protection  of  the  constitution, 
and  is  to  be  held  as  sacred  and  inviolable.  The  legislature 
has  no  power  to  take  or  invade  it  for  any  mere  private  pur- 
pose, or  to  transfer  it  from  one  person  to  another  against  the 
will  of  the  owner,  whether  indemnity  be  provided  for  it  or  not. 
The  will  of  the  owner  is  in  this  respect  stronger  than  the  legis- 
lative power;  and  if  he  refuses  to  grant  the  private  way,  we 
are  not  aware  of  any  power  by  which  he  may  be  enforced  to 
grant  it." 

In  the  case  of  Sadler  v.  Langham^  84  Ala.  811,  the  court  feay: 
^  The  legislature  cannot,  either  with  or  without  compensation, 
take  private  property  for  private  use."  And  the  court  held 
that  the  establishment  of  a  private  way  over  the  land  of  an- 
other, under  the  statute  prescribing  the  mode,  conferred  no 
rights,  as  the  law  was  unconstitutional  and  void.  And  after 
the  statute  had  been  in  force  for  upward  of  twenty-five  years, 
in  the  case  of  Jloye  v.  Swan,  5  Md.  237,  the  court  lay  down 
the  rule  that  the  state  may  take  private  property  for  publio 
use,  but  is  powerless  to  take  one  man's  land  and  give  it  to  aa- 
other;  that  it  cannot  do  so  any  more  than  a  citizen  can  grant 
what  he  does  not  own. 

In  the  case  «jf  Matter  of  Albany  Street  in  the  City  of  New 
York,  11  Wend.  I'»0  [25  Am.  Dec.  618],  the  court  held  that 
the  city  could  take  no  more  of  a  lot  than  was  necessary  for  a 
street.  That  an  act  authorizing  them  to  condemn  and  appro- 
priate the  lot  was  unconstitutional  and  void  when  such  lands 
are  taken  without  the  consent  of  the  owner.  In  the  case  of 
People  V.  White,  11  Barb.  26,  the  court  say:  "The  taking  ci 
private  property,  then,  -can  only  be  justified  when  it  is  taken 
for  public  use,  and  on  payment  of  just  compensation.  It  is 
only  by  virtue  of  this  principle,  and  under  this  restriction,  that 
land  is  taken  for  public  roads,  turnpikes,  railways,  etc.  All 
are  placed  on  the  same  footing,  and  are  subject  to  the  same 
limitations.  The  right  acquired  is  a  mere  easement,  or  servi- 
tude, as  it  is  called  in  the  civil  law, — a  right  to  use, —  and 
when  the  use  is  abandoned  the  title  reverts  to  the  former  owner. 
If  the  state  may  retain  this  land,  compulborily  taken,  after  it 
has  been  abandoned  for  the  purposes  of  a  canal,  it  may  sell  it 
to  some  other  citizen.  This  could  not  be  justified  under  a  p  r- 
mission  to  take  private  property  for  public  use.  It  would  be 
taking  the  property  of  one  citizen  and  transferring  it  to  another. 
In  other  words,  it  would  be  taking  private  property  for  private 
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or  indmdual  use;  and  it  would  be  a  plain  Tiolation  of  the 
oonstitutional  provision  in  question,  and  a  gioss  outrage  upon 
the  rights  of  the  citizen." 

It  will  be  observed  that  this  question  was  decided  under  the 
provision  in  the  constitution  of  New  York,  which  declares  that 
private  property  shall  not  be  taken  for  public  use  without  just 
compensation.  The  court  say  that  the  provision  was  recog- 
nized in  this  country  long  before  it  was  incorporated  in  their 
constitution.  The  court  say  it  was  unwritten  constitutional 
law.  This  decision  was  preceded  by  the  decision  in  the  case 
of  Taylor  v.  Porter,  4  Hill,  140  [40  Am.  Dec.  274],  where  Mr. 
Justice  Bronson  delivered  the  opinion  of  the  court.  It  was 
there  held  that  a  statute  authorizing  a  private  road  to  be  laid 
out  over  the  lands  of  a  person  without  his  consent  is  uncon* 
stitutional  and  void.       ^ 

The  supreme  court  of  Missouri,  in  Snyder  v.  Warfnrd,  11  Ma 
613  [49  Am.  Dec.  94],  held  that  the  statute  which  authorizes 
the  condemnation  of  a  private  right  of  way  was  not  unconsti* 
tutional.  The  court  say  that  this  is  not  a  right  of  property, 
bnt  merely  an  easement,  which  does  not  conflict  in  the  slightest 
degree  with  the  proprietorship  of  the  owner.  And  it  was  upon 
this  distinction  that  the  validity  of  the  law  was  upheld.  This 
case  would  seem  to  conflict  with  that  of  Dickey  v.  Tennison^  27 
Mo.  373.  But  this  latter  case  does  not  refer  to  the  former, 
and  it  was  probably  not  designed  to  overrule  that  case,  as  the 
court  lay  much  stress  upon  the  fact  that  the  way  was  author- 
ized by  a  special  law  authorizing  the  person  desiring  the  way 
to  make  out  the  report  to  the  county  court,  who  were  to  appoint 
commissioners,  who  were  to  be  paid  by  him,  and  were  to  pay 
all  damages.  But  the  court  held  that  the  fact  that  no  notice 
of  the  assessment  of  damages  was  given  rendered  the  whole 
proceeding  void. 

In  the  case  of  MeCauley  v.  Dunlap,  4  B.  Mon.  57,  the  court 
held  that  to  grant  a  private  way  without  compensation  for 
damages  was  unconstitutionaL  But  the  court  remanded  the 
cause  for  further  proceedings,  with  directions  for  a  further  trial. 

These,  so  far  as  we  have  had  time  for  examination,  are  the 
cases  in  which  the  principle  has  been  applied  under  constitu*- 
tional  provisions,  if  not  similar,  substantiall}'  the  same  as 
those  contained  in  ours.  And  they  seem  to  fiilly  sustain  the 
objection  that  the  law  is  unconstitutional,  and  that  the  legis- 
lature is  powerless  to  afford  the  means  by  which  a  person  can 
procure  the  right  of  way  over  another  person's  lands  without 
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his  consent.  His  right  seems  to  be  supreme,  except  where  it 
is  needed  for  public  use,  and  then  he  must  be  compensated 
before  it  can  be  taken. 

Nor  can  there  be  the  slightest  pretense  in  this  case  that  this 
way  was,  in  any  just  sense,  for  public  use.  It  was  alone  for 
individual  or  private  use.  From  these  decisions,  the  doctrine 
seems  to  be  too  well  and  firmly  established,  whatever  may 
have  been  our  preconceived  opinions,  to  be  now  shaken.  And 
to  hold  that  the  legislature  might  exercise  this  power  would 
doubtless  open  the  way  to  other  and  more  serious  encroach- 
ments upon  the  right  of  property,  which  was  designed  to  be 
secured  by  this  most  salutary  provision.  In  the  light  of  these 
authorities,  we  feel  compelled  to  hold  this  provision  of  the  law 
unconstitutional.  And  the  judgment  of  the  court  below  must 
be  reversed.  # 

Lawrence,  J.,  dissented. 
Judgment  reversed. 


Pbivatb  Pbopxbtt  can  bb  Takxn  AaAOta  WiUi  aw  Owma  lor  paUit 

use  only,  and  not  until  compensation  made  therefor:  State  y.  OraseB,  81  Am. 
Dec.  639,  and  note.  The  principal  case  ia  cited  in  Crear  ▼.  Oroufy,  40  HL 
176;  Winkler  y.  Winkler,  40  Id.  186;  and  JRandolph  v.  CkmmiBaionm,  8  Bradw. 
130,  to  the  point  that  a  legislatiye  act  anthoriang  a  priyate  way  to  be  estab- 
lished oyer  land  of  a  priyate  owner,  and  against  his  oonsent^  is  wnoonstito* 
tionaL 
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DeUVXBT  IB  HOT  ABSOLUTBLT  £aBIHTIAL»  AS  BBTWXBI  PlBXHfl^  tO  » 

plete  sale  of  personal  property;  and  this  though  the  property  is  nol 
cumbrous  and  may  be  easily  deliyered. 

Delivxbt  is  SurncDCMT  to  Pass  Tttls  ukbsb  Sale,  iriiereby  one  party 
purchases  four  ricks  of  hay  at  a  stipulated  price  per  ton,  the  same  to  be 
baled  and  weighed  by  himself,  if  he  actually  bales  a  smaU  portion  of  the 
hay  therefrom,  and  takes  it  into  his  possession;  and  this  though  he  then 
refuses  to  take  more  of  the  hay,  alleging  that  it  is  unsound  and  unfit  te 
be  baled. 

IIkbx  SvFFBiasioa  ov  Fiofis  wnx  not  Aloks  Covstitoti  Fkaud  such  as 
wiU  ayoid  a  contract;  there  must  be  something  more  than  a  failure  te 
communicate  facts  within  the  knowledge  of  the  yendor;  there  must  be  a 
concealment,  as  by  withholding  information  when  asked  for,  or  by  using 
some  deyioe  to  mislead,  inyolying  act  and  intention.  Thus  in  a  sale  of 
hay,  where  the  seller  was  silenti  and  used  no  artifice  to  induce  the  pur- 
chaser to  buy,  and  the  hay  was  then  In  rioks^  and  proper  diligence  woold 
haye  enabled  him  to  detect  the  unsound  condition,  it  was  held  that  the 
•ale  was  not  frandulent. 


* 

Jan.  1866.]  Kohl  v.  Ldtdlet.  295 

Gatxat  EauroB,  is  Bxtle  cr  Saub  wmna  thirb  n  Nutbbb  Fbaub  nob 
SxpBBSS  Wabbautt,  and  the  pforohaaer  Im jb  on  impeotUin,  or  with  aa 
opportunity  to  inspect. 

f  MFLno  WAmLAHTOs  IN  Salxs  Gineballt,  diacoMed. 

Action  to  recover  the  price  of  hay  sold.  The  opinion  statef 
the  facte. 

Siutirt^  Edwardsj  and  Brawn^  for  the  plaintiff  in  error. 

John  E.  Rosette^  for  the  defendants  in  error. 

By  Court,  Bbeese,  J.  This  was  an  action  originally  com- 
menced before  a  justice  of  the  peace,  and  taken  by  appeal  to 
the  circuit  court  of  Sangamon  County.  The  suit  was  brought 
to  recover  for  hay  sold  by  plaintiff  in  error  to  the  defendants. 

The  cause  was  submitted  to  the  court  for  trial  without  the 
intervention  of  a  jury.  On  the  trial  of  the  cause,  the  plaintiff, 
to  maintain  the  issue  on  his  part,  introduced  as  a  witness 
Nicholas  Our,  who  testified  that,  as  agent  for  defendants,  who 
were  partners,  he  was  sent  by  them  to  purchase  the  hay  of  the 
plaintiff;  that  he  went  to  the  plaintiff  on  the  farm  where  the 
hay  was;  that  he  saw  the  hay  in  ricks,  and  told  the  plaintiff 
that  he  came  to  purchase  the  hay  for  the  defendants;  that 
plaintiff  told  him  he  cotild  have  the  hay  for  five  dollars  per 
ton;  witness  said  that  was  too  high;  plaintiff  then  said  that 
if  he  would  take  it  in  the  rick,  he  could  have  it  for  $4.50  per 
ton;  that  he  then  purchased  four  ricks,  containing  from  twenty 
to  twenty-two  tons,  at  $4.50  per  ton, — the  hay  to  be  baled  and 
weighed  by  the  defendants;  the  defendants  afterward  sent 
their  men  and  baled  seven  bales  of  the  hay  from  one  of  the 
ricks,  each  bale  weighing  450  pounds;  that  the  men  refused  to 
bale  any  more,  alleging  to  witness,  but  not  in  presence  of  the 
plaintiff,  that  the  hay  was  unsound,  and  not  fit  for  baling; 
the  defendants  offered  to  pay  plaintiff  for  the  hay  baled,  and 
refused  to  pay  for  the  balance;  that  he  could  not  say  the  hay 
was  unsound,  as  he  had  not  examined  it;  he  bought  some  hay 
of  the  plaintiff,  raised  in  the  same  field  and  in  ricks  thereon, 
and  made  no  complaints  about  it;  that  the  hay  was  good  for 
feeding  sheep,  which  was  what  the  defendants  wanted  it  for; 
the  hay  had  remained  on  the  place  from  which  the  plaintiff 
had  removed;  that  in  buying  the  hay  he,  witness,  supposed  the 
hay  was  good,  but  nothing  was  said  by  plaintiff  on  that  subject 

This  was  all  the  evidence  for  the  plaintiff. 

The  defendants  then  introduced  one  Taylor,  who  testified 
that  he  had  purchased  the  farm  on  which  plaintiff  raised  the 
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hay  in  eoniionamy^  and  the  ricks  of  which  were  etanding  at 
the  time  of  hie  purchase;  that  he  saw  the  hay  after  it  was 
cut,  and  before  it  was  stacked;  that  it  was  badly  cured;  waa 
not  merchantable  hay;  that  it  lay  upon  the  ground,  partly  m 
windrow  and  part  in  swath,  till  it  was  badly  injured;  and  on 
cross-examination  stated  the  hay  was  not  fit  for  horses,  but 
would  do  to  carry  stock  through  the  winter.  This  was  all  the 
evidence  in  the  cause.  The  court  found  for  the  defendants; 
the  plaintiff  moved  for  a  new  trial,  which  motion  the  court 
Qverruled,  and  the  plaintiff  at  the  time  excepted,  and  brings 
the  cause  here  by  writ  of  error  to  reverse  the  judgment 

The  plaintiff  in  error  insists:  1.  That  the  sale  of  the  hay 
as  between  the  parties  was  complete;  2.  There  was  neither 
fraud  nor  warranty  on  the  part  oi  the  plaintiff;  3.  If  the  con- 
tract should  be  treated  as  executory,  it  was  broken  on  the  part 
of  the  defendants  without  fault  of  the  plaintiff,  and  he  was 
entitled,  if  to  nothing  more,  at  least  to  nominal  damages,  and 
a  judgment  for  costs;  and  that  for  the  hay  actually  baled  and 
thus  appropriated  by  the  defendants,  the  plaintiff  was  clearly 
entitled  to  compensation,  and  although  they  offered  to  pay  for 
this,  they  did  not  make  and  keep  good  the  tenders  as  required 
by  law. 

The  defendants  controvert  these  propositions,  and  insist  that 
the  tendency  of  all  the  modem  authorities  is  to  enlarge  the 
responsibility  of  the  seller,  or  to  construe  every  affirmation 
made  by  him  to  be  a  warranty,  and  frequently  to  imply  a  war- 
ranty on  his  part  from  facts  and  circumstances  wherever  they 
were  relied  on  by  the  buyer.  He  insists  that  upon  a  sale  of 
chattels,  a  warranty  is  implied:  1.  That  the  seller  has  a  valid 
title;  %  That  the  subject-matter  is  merchantable;  3.  That  it 
is  reasonably  fit  for  the  use  for  which  it  is  sold  (bought) ; 
4.  That  it  has  no  latent  defects  known  to  and  concealed  by 
the  seller;  and  5.  That  it  corresponds  to  the  sample,  if  sold  by 
sample. 

The  facts  are  few  and  simple,  and  the  question  presented  by 
them,  we  think,  has  been  settled  by  several  decisions  of  this 
court,  rendering  it  unnecessary  for  us  to  go  over  the  whole 
ground  this  controversy  is  supposed  to  occupy. 

As  to  the  first  point  made  by  plaintiff:  was  the  sale  com- 
plete between  the  parties?  As  a  general  principle,  there  must 
be  a  delivery  of  the  article  to  complete  the  sale,  but  between 
the  parties  it  is  not  indispensable  or  essential.  Bven  where  the 
property  is  not  cumbrous,  and  may  be  readily  delivered,  aptoal 
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is  not  necessary  to  yeet  the  title  in  the  porchaaer: 
Wade  v.  Moffettj  21  III.  110  [74  Am.  Dec.  79],  and  cases  there 
cited,  where  this  doctrine  is  folly  examined;  Hotoard  v.  Balh 
€oeh,  21  Id.  259;  UdwU  v.  LMy,  27  Id.  438.  Nothing  remained 
to  be  done  by  the  vendor,  for  the  hay  was  to  be  baled  and 
weighed  by  the  defendants.  All  they  had  to  do  was  to  bale 
it,  weigh  it,  and  pay  the  stipulated  price.  The  baling  was  for 
the  convenience  of  liandling,  and  the  weighing  to  determine 
how  much  money  the  plaintiff  should  have  at  $4.50  per  ton. 
In  the  case  of  CPKeeJe  v.  Kellogg^  15  Id.  347,  this  court  said: 
^^  Where  anything  remains  to  be  done  to  complete  the  contract, 
such  as  ascertaining  the  quantity  or  the  delivery  of  possession, 
the  title  4oes  not  pass  till  the  contract  is  thus  completed,  while 
the  title  may  pass  where  the  contract  is  completed  although 
something  may  remain  to  be  done  under  the  contract  in  order 
to  ascertain  the  amount  to  be  paid  by  the  purchaser.  In  such 
a  case,  if  the  possession  is  delivered  under  the  contract,  and 
such  is  the  intention  of  the  parties,  the  title  may  pass  although 
the  quantity  is  subsequently  to  be  ascertained":  Id.  352.  And 
again,  the  court  say  the  parties  certainly  had  a  right  to  make 
an  agreement,  and  to  do  acts  which  would  pass  the  title,  leav- 
ing the  quantity  to  be  subsequently  determined.  And  by  way 
of  illustration,  a  case  is  supposed  of  one  selling  a  quantity  of 
grain  in  a  warehouse,  to  be  shipped  to  a  distant  place  by  the 
purchaser,  the  quantity  to  be  then  determined;  no  doubt  the 
title  would  pass  so  soon  as  the  grain  should  be  put  on  board 
the  purchaser's  boat,  although  the  quantity  was  still  to  be  as- 
certained. So  here  the  hay  was  put  in  the  possession  of  the 
men  employed  by  the  defendants  to  bale  it,  who  actually  did 
bale  from  one  of  the  ricks  seven  bales,  each  bale  weighing  450 
pounds.  If  delivery  was  essential,  here  was  a  delivery  con- 
sistent with  the  nature  of  the  article  sold.  Like  the  sale  of  a 
standing  crop  or  a  crib  of  com,  the  law  does  not  require  the 
purchaser  to  take  manual  possessicm,  not  of  the  growing  crop 
until  it  is  time  to  harvest  it,  and  not  of  the  crib  of  com  be- 
cause it  is  cumbrous,  and  an  actual  immediate  removal  is  not 
possible;  that  between  the  parties,  even  though  the  article 
may  be  readily  delivered,  as  in  Moffett's  case,  delivery  is  not 
necessary. 

In  the  case  of  May  v.  Tattman^  20  Dl.  443,  it  was  held  an 
actual  removal  of  an  entire  mass  of  a  cumbrous  article  is  not 
necessary  to  constitute  a  delivery  and  change  of  possession; 
m  where  one  party  is  to  deliver  another  three  hundred  bushels 
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of  com,  and  points  to  a  crib  in  which  it  is,  which  is  accepted, 
and  two  wagon-loads  are  taken  out  of  it,  this  constitutes  a 
good  transfer  of  title.  Here  the  defendants  purchased  four 
ricks  of  hay,  supposed  to  contain  twenty  or  twenty-two  tons, 
at  a  stipulated  price  per  ton,  to  be  baled  and  weighed  by  the 
purchasers,  who  actually  baled  seven  bales  from  one  of  the 
ricks,  and  took  it  into  their  possession,  offering  to  pay  for  it, 
but  refusing  to  take  any  more,  alleging  it  was  unsound  and 
unfit  to  be  baled.  Here  was  all  the  delivery  of  which  the 
article  was  susceptible. 

The  next  question  is,  Was  there  any  fraud  or  warranty  on 
the  part  of  the  plaintiff? 

The  defendants  contend  there  was  fraud  in  the  sale,  be- 
cause  the  hay  was  unsound  when  the  plaintiff  stacked  it,  and 
he  concealed  that  fact  from  the  defendants'  agent,  and  that 
he  so  spoke  and  acted  as  to  mislead  and  deceive  the  defend- 
ants when  the  contract  was  made.  There  is  no  proof  what- 
ever that  the  plaintiff  said  or  did  anything  in  the  least 
calculated  to  mislead  or  deceive  the  defendants.  They  did 
not  in  person  make  the  contract.  It  was  made  by  their  agent, 
and  he  testifies  to  no  act  or  word  having  such  tendency. 
He  complained  that  five  dollars  per  ton  was  too  much  for  the 
bay,  when  the  plaintiff  agreed  if  he  would  take  it  in  the  rick 
he  could  have  it  for  $4.60  a  ton.  This  was  all  that  was  said, 
whereupon  the  defendants'  agent  purchased,  as  he  says,  four 
ricks,  the  hay  to  be  baled  and  weighed  by  the  defendants. 

As  to  the  unsoundness  of  the  hay,  and  the  concealment  of 
that  fact  from  the  agent  by  the  seller,  is  that  such  a  fraud  as 
will  vitiate  the  sale? 

The  defendants  insist  that  it  is  in  all  cases  where  both  par- 
ties have  not  an  equal  access  to  the  means  of  information, 
citing  2  Kent's  Com.  482;  and  further,  he  insists  that  the  con- 
cealment of  any  latent  defect,  which  could  not  have  been  dis- 
covered by  the  vendee  through  the  exercise  of  proper  diligence, 
will  avoid  the  contract,  citing  numerous  cases. 

How  far  a  person  is  bound,  when  dealing  with  another,  to 
communicate  facts  wholly  within  his  own  knowledge,  is  a 
question  about  which  the  ablest  jurists  differ.  Testing  it  by 
the  code  of  moral  ethics,  there  can  be  no  doubt  about  it;  nor 
is  there  any  doubt  when  tested  by  the  rules  of  the  civil  law; 
both  codes  would  require  a  communication  by  the  vendor  of 
every  material  fact  within  his  knowledge,  and  unknown  to 
the  purchaser,  which  might  have  an  influence  in  making  the 
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contract.  Otherwise  the  parties  would  not  stand  on  equal 
ground,  the  vendor  having  a  decided  advantage  over  the  pur- 
chaser. But  this  rigid  principle  has  not  been  adopted  into 
the  common  law.  The  doctrine  in  2  Kent's  Com.  490,  is  said 
to  be,  where  one  party  possesses  a  knowledge  of  facts  which, 
from  the  situation  of  the  property,  the  other  cannot  know,  a 
suppression  of  such  facts  would  render  a  contract  invalid. 

To  make  the  mere  suppression  of  a  fact  such  a  fraud  as  will 
justify  a  court  in  declaring  the  contract  void,  we  believe  the 
more  modem  and  more  correct  doctrine  to  be,  there  must  be 
something  more  than  a  failure  to  communicate  facts  within 
the  knowledge  of  the  party  selling,  —  there  must  be  conceal- 
ment; and  that  may  consist  in  withholding  the  information 
when  it  is  asked  for,  or  by  making  use  of  some  device  to  mis- 
lead, thus  involving  act  and  intention.  Thus  Parsons,  in  his 
able  treatise  on  the  law  of  contracts,  the  most  modem  work 
on  that  subject  to  which  we  have  access,  says:  ''  If  the  seller 
knows  of  a  defect  in  his  goods  which  the  buyer  does  not  know, 
and  if  he  had  known  would  not  have  bought  the  goods,  and 
the  seller  is  silent,  and  only  silent,  his  silence  is  nevertheless 
a  moral  fraud,  and  ought,  perhaps,  on  moral  grounds,  to  avoid 
the  contract.  But  this  moral  fraud  has  not  yet  grown  into  a 
legal  fraud.  In  cases  of  this  kind,  there  may  be  circum- 
stances which  cause  this  moral  fraud  to  be  a  legal  fraud,  and 
give  the  buyer  his  action  on  the  implied  warranty,  or  on  the 
deceit. 

'^And  if  the  seller  be  not  silent,  but  produce  the  sale  by 
means  of  false  representations,  then  the  rule  of  caveat  emptor 
does  not  apply,  and  the  seller  is  answerable  for  his  fraud. 
But  the  weight  of  authority  requires  that  this  should  be  active 
fraud.  The  common  law  does  not  oblige  a  seller  to  disclose 
all  that  he  knows  which  lessens  the  value  of  the  property  he 
would  sell.  He  may  be  silent,  leaving  the  purchaser  to  in- 
quire and  examine  for  himself,  or  to  require  a  warranty.  He 
may  be  silent  and  be  safe;  but  if  he  be  more  than  silent,  if 
by  acts,  and  certainly  if  by  words,  he  leads  the  buyer  astray, 
inducing  him  to  suppose  that  he  buys  with  warranty,  or  other- 
wise preventing  his  examination  or  inquiry,  this  becomes  a 
fraud,  of  which  the  law  will  take  cognizance.  The  distinc- 
tion seems  to  be,  and  it  is,  grounded  upon  the  apparent  neces- 
sity of  leaving  men  to  take  some  care  of  themselves  in  their 
business  transactions.    The  seller  may  let  the  buyer  cheat 
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himself  nd  Kbitun^  but  must  not  actively  assist  him  in  cheat- 
ing himself":  1  Parsons  on  Contracts,  461. 

Here  the  seller  was  silent;  he  made  no  representations  of 
any  kind  as  to  the  quality  of  the  hay,  and  used  no  artifice  to 
induce  the  defendants'  agent  to  buy.  The  hay  was  there  in 
ricks,  and  it  was  quite  easy  for  the  purchaser  to  satisfy  him- 
self as  to  its  quality  by  pulling  a  few  handfuls  from  the  ricks. 
Damaged  hay,  as  every  one  knows,  can  be  very  readily  de- 
tected by  the  color  and  smell.  It  was  in  the  power  of  the 
purchaser  to  test  in  this  way  every  one  of  the  ricks.  It  was 
his  own  folly  that  he  did  not  do  so.  It  was  lawful  for  the 
seller  to  suffer  the  buyer  to  cheat  himself  ad  libitum^  so  that 
the  seller  does  not  actively  assist  him  therein.  Proper  dili- 
gence would  have  enabled  the  buyer  to  detect  the  unsound 
condition  of  the  hay.  The  charge  of  fraud  is  in  no  wise  estab- 
lished. 

As  to  the  implied  warranty  that  the  hay  was  merchantable, 
on  this  topic  the  books  show  great  diversity  of  opinion.  The 
doctrine  of  the  civil  law  undoubtedly  is,  that  there  is  an  im- 
plied warranty  that  the  article  sold  is  what  it  appears  to  be, 
and  is  sold  as  sound  and  of  a  merchantable  quality.  The 
maxim  in  that  code  is,  A  sound  price  warrants  a  sound  com- 
modity; the  seller  taking  the  risk  of  all  defects  which  are  not 
disclosed  at  the  time  of  the  sale.  Before  Lord  Mansfield's 
time,  that  was  understood  to  be  the  rule  of  the  common  law 
also.  Ever  since  his  opinion  in  1778,  in  the  case  of  Stuart  v. 
Wilkins,  Doug.  20,  the  rule  is  recognized  which  he  there  laid 
down,  that  the  vendor  of  property  was  not  responsible  for  any 
defects,  unless  he  was  guilty  of  a  fraud,  or  had  made  an  ex- 
press warranty. 

Blackstone  in  his  Commentaries  so  states  the  rule  (2  Bla. 
Com.  451),  and  with  but  slight  and  occasional  departure,  has 
been  followed  by  all  the  conmion-law  courts  of  England  and 
of  this  country.  This  doctrine  was  fully  examined  by  this 
court  in  the  case  of  Mimer  v.  Orangery  4  Gilm.  69,  and  fully 
recognized. 

Yet,  like  most  general  rules,  it  also  has  its  exceptions,  as  in 
the  case  of  goods  sold  by  sample;  there  the  law  implies  a 
warranty  that  the  bulk  is  of  a  quality  as  good  as  the  sample; 
and  in  executory  contracts  for  the  sale  of  personal  property, 
the  law  implies,  as  a  part  of  the  contract,  in  the  absence  of 
any  express  stipulation  to  that  effect,  that  the  property  shall 
be  of  a  fair,  merchantable  quality  and  condition,  and  fit  for 
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Hhe  uses  for  which  it  is  purchased,  And  the  rule  is  the  same 
where  the  purchase  is  made  without  sample,  or  without  an 
opportunity  for  inspection.  In  such  cases,  it  would  be  unjust 
to  say,  Let  the  buyer  take  care,  when  he  has  no  opportunity  of 
looking  at  the  article.  If,  however,  there  is  no  fraud,  and  he 
takes  the  article  on  inspection,  or  with  an  opportunity  to  in* 
spect  it,  he  has  no  right  to  complain.  The  maxim  of  caveat 
emptor  is  then  properly  applicable  to  him:  Misner  y.  Oranger^ 
4  Gilm.  74. 

In  the  case  of  articles  manufactured  by  the  seller,  this  court 
held,  in  Arehdale  v.  Moore^  19  111.  565,  there  is  an  implied  war- 
ranty that  they  are  manufactured  in  a  workmanlike  manner; 
but  in  the  case  of  a  mere  vendor  of  the  article,  if  there  is 
neither  fraud  nor  an  express  warranty,  the  purchaser  buys  at 
his  peril.  And  again,  in  Nichoh  v.  Ouibor^  20  Id.  285,  it  was 
said  the  purchaser  of  an  article  not  warranted  as  to  quality 
must  take  the  hazard  of  his  bargain.  In  this  case  the  article 
sold  was  a  plow. 

The  case  of  Baheock  v.  Trice,  18  111.  420  [68  Am.  Dec.  660], 
is  relied  on  by  defendants'  counsel  as  sustaining  him  in  the 
position  he  takes  of  an  implied  warranty  that  the  hay  was 
merchantable.  That  case  goes  far  to  sustain  him,  for  the 
court  distinctly  say  that  the  acceptance  of  the  com  under  an 
executory  contract,  with  opportunity  of  inspection  at  the  time 
of  delivery  without  complaint,  affords  but  a  mere  presumption 
that  it  was  of  the  quality  contemplated  by  the  parties,  and 
does  not  preclude  the  buyer  from  showing  and  setting  up  the 
actual  defect  in  quality  and  condition. 

If  it  be  held  in  the  case  before  us  that  the  parties  were  con- 
tracting about  an  article  of  merchantable  quality,  that  is  to 
say,  marketable  anywhere  as  a  sound  article  of  merchandise, 
the  case  cited  would  tend  to  defeat  a  recovery;  for  although 
the  buyer  accepted  the  hay  and  baled  one  of  the  ricks,  yet  he 
is  at  liberty  to  show  the  actual  defect  in  its  quality  and  con- 
dition as  an  excuse  for  declining  to  take  the  rest,  whicli  he 
did  show  by  the  testimony  of  Taylor. 

But  if  it  be  taken  in  a  more  restricted  meaning,  that  the 
article  was  merchantable  and  fit  for  the  use  for  which  it  was 
bought,  as  it  should  be,  then  the  plaintiff  ought  to  recover; 
for  the  proof  is,  it  was  bought  for  the  purpose  of  feeding  to 
sheep,  and  that  it  was  fit  for  that  purpose,  and  would  do  to 
carry  stock  through  the  winter.  It  was  not  merchantable  hay 
fit  for  horses,  but  was  merchantable  for  the  purpose  for  which 
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it  was  bought.  Suppose  the  com  in  Babcock's  case  had  been- 
purchased  for  distilling,  and  it  had  been  proved  it  was  fit  for 
that,  the  judgment  would  have  been  the  other  way. 

The  case  of  Fish  v.  Rosenberryy  22  111.  288,  refers  to  the  case 
of  Misner  v.  Orangery  4  Gilm.  69,  above  cited  upon  one  branch 
of  it.  The  contract  was  to  deliver  wheat  then  in  the  stack  in 
the  fall  of  the  same  year  in  which  it  was  harvested.  The  de- 
livery was  delayed  until  the  following  summer;  and  when 
offered  to  the  purchaser  he  objected  to  receiving  it,  as  it  was 
damp  and  unmerchantable,  and  not  such  wheat  as  he  had 
contracted  to  purchase.  The  court  conclude  on  this  point  by 
saying,  when  in  the  stack  there  was  an  implied  warranty  that 
the  wheat  was  merchantable.  There  was  no  proof  in  that  case 
that  the  wheat  was  purchased  for  any  other  than  the  use  to 
which  it  is  so  universally  applied.  It  is  converted  into  flour, 
of  which  is  made  ''  the  staff  of  life,"  and  for  that  purpose 
must  be  sound  and  merchantable,  not  damp  and  musty. 
Had  the  proof  been  it  was  not  intended  for  flour,  but,  damp 
and  musty  as  it  was,  it  was  fit  for  the  uses  for  which  it  was 
purchased,  the  plaintiff  would  have  recovered. 

We  think  on  the  evidence  and  on  authority  there  was  a  fair 
sale  of  this  hay  in  the  ricks  as  they  stood,  for  a  stipulated 
price  per  ton,  and  for  which  the  defendants  must  pay  the 
plaintiff  the  price  per  ton  as  agreed. 

The  data  for  arriving  at  the  weight  is  furnished  approxi- 
mately by  the  plaintiff's  witness,  Nicholas  Our. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

Salb  wrrHOUT  Dklivkbt  n  Valid  as  aoainst  Vsvdob:  See  Cktrgan  t. 
Frew,  ante,  p.  286;  and  see  the  principal  case  cited  to  this  effect  in  Merrksk» 
T.  Dam,  65  HL  322;  SpexM  t.  ScoU,  66  Id.  109;  and  this  may  be  so  even 
thongh  something  is  yet  to  be  done  by  one  of  the  parties:  CaUaghan  ▼.  Myer9^ 
89  Id.  570;  Lingham  v.  Eggleston,  27  Mich.  329.  Ihe  question  whether  the 
sale  is  complete  is  for  the  jury:  Merrick$  v.  Dcasia,  65  lU.  322;  Speelxl  ▼.  Scoti^ 
66  Id.  109,  citing  the  principal  case. 

Cavsat  Emptor  is  Rulb  ot  Salis  m  Absbncb  or  Feavb  ob  Wab- 
RANTT:  See  Hadley  t.  ClUnUm  Co.  /.  Co,,  82  Am.  Dec  454^  and  note  465;  nm 
warranty  it  implied  of  defects  which  ooold  be  ascertained  by  proper  ezanuBa- 
tion:  HoMcm  v.  Bum,  45  lU.  498;  Ktnmr  t.  Ha/rdmg,  86  Id.  268^  citing  the 
principal 
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Roficx  OT  Atpuoatioh  ov  ApxnnsTRATOB  lOB  Lkavs  to  Sbui  hAin^ 
which  states  that  he  will  present  a  petition  "at  the  next  term  of  the 
Shelby  circuit  ooort  to  be  holden  at  the  oonrt-honse  in  Shelbyrille,  oo^" 
etc,  and  is  published  in  a  Shelby  County  newspaper,  is  soffident,  thoa^ 
the  notice  did  not  spedfy  in  what  oonnty  or  state  the  court  was  to  be 
held  at  which  application  was  to  be  made. 

Dbrct  in  Publicatior  ov  Abionibtratob's  NoncB  or  Afplioatioh  worn 
Lbatb  to  Skll  Land,  in  not  stating  the  first  and  last  days  of  the  publica- 
tion, is  cured  by  a  recital  in  the  decree  that  "it  appears  to  the  court 
that  notice  aoccvding  to  law  was  giren  of  the  pendency  of  this  cause  **{ 
such  a  recital  raises  a  presumption  that  the  court  reoeiTcd  other  eridenoe 
than  the  certificate  of  the  date  of  the  publication. 

When  Coubt  Okcb  Obtains  Jubisdiotion  by  Notiob  and  Pbtition  for 
leave  to  administrator  to  sell  land,  it  matters  not  what  errors  may  inter- 
Tene;  the  title  of  the  purchaser  is  protected  under  the  decree,  and  this 
rule  applies  as  well  in  a  case  where  the  sale  under  the  decree  is  attacked 
collaterally  by  bill  in  chanceiy  as  in  direct  proceedings  to  rcTerae  the 


Bill  in  Chanckbt  Filed  to  Sxt  aswm  ADiONiarniATOB's  Salb  should  not 
be  regarded  as  collateral  to  the  proceeding  in  which  the  application  for 
leave  to  sell  is  filed,  so  far  as  it  relates  to  the  parties  to  that  suit,  but  as 
to  purchasers  whose  title  derived  from  the  sale  is  sought  to  bo  divested, 
it  is  as  purely  collateral  as  an  action  of  ejectment. 

BraCTMBNT    WILL     FUBNISH    AmFLB     ReMJEDT    TO    OnB    ClADUNQ     TiTLB 

against  a  party  in  possession  under  an  alleged  defective  administrator's 
sale,  if  no  conveyance  to  the  latter  has  ever  been  executed,  and  it  is  not 
necessary  to  resort  to  chancery  to  set  aside  such  sale. 
ir  IS  not  Essential  to  Validitt  ot  Admikistbatob's  Salb  of  land  thai 
he  should  make  a  report  thereof  to  the  court. 

Bill  in  chancery.    The  opinion  states  the  facts. 

Henry  and  Read^  for  the  plaintiffs  in  error. 

Stuarij  Edfoardsj  and  Brown^  for  the  defendants  in  error. 

By  Court,  Lawrence,  J.  This  was  a  bill  in  chancery 
brought  by  the  plaintiffs  in  error  to  the  March  term,  1863,  of 
the  Shelby  circuit  court,  to  set  aside  a  sale  of  real  estate  made 
under  a  decree  of  the  same  court  rendered  at  the  May  term, 
1842,  authorizing  the  administrator  of  John  B.  Smith  to  sell 
certain  real  estate  for  the  payment  of  debts.  The  defendants 
answered,  setting  up  their  various  titles  under  the  sale,  and 
on  the  hearing,  the  circuit  court  dismissed  the  bill. 

The  only  objection  to  the  proceedings  which  goes  to  the 
jurisdiction  of  the  court  is  based  upon  the  alleged  insuffi- 
ciency of  the  administrator's  notice.  That  is  in  the  following 
form: — 
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"Notice  IB  hereby  given  to  William  Smith  and  Sarah 
Smithy  heirs  at  law  of  John  B.  Smith,  deceased,  that  I  will 
present  a  petition  at  the  next  term  of  the  Shelby  circuit  courts 
to  be  holden  at  the  court-house  in  ShelbyviUe,  on  the  fourth 
Monday  in  the  month  of  May  next,  to  the  judge  of  said  court, 
for  the  sale  of  the  whole  or  as  much  of  the  real  estate  of  said 
John  B.  Smith,  deceased,  as  will  be  sufficient  to  satisfy  the 
debts  against  said  estate,  at  which  time  and  place  you  and  all 
persons  interested  are  requested  to  attend,  and  show  cause,  if 
any  can,  why  said  real  estate  should  not  be  sold  for  the  pur- 
poses aforesaid. 

"A.  Thornton,  for  Petitioner. 

"Wm.  Bonb, 
"Adm'r  of  John  B.  Smitii,  deoeaeedl 

"March  16,  1842." 

"  I  hereby  certify  that  the  above  notice  to  the  heirs  at  law 
of  John  B.  Smith,  deceased,  was  published  six  successive 
weeks  prior  to  the  May  term  d  Shelby  circuit  court  for  1842, 
in  the  Shelbyville  Herald.  J.  C.  Duncan,  Publisher." 

It  is  objected  to  this  notice  that  it  does  not  specify  in  what 
county  or  state  the  court  was  to  be  held  at  which  application 
was  to  be  made.  It  does  specify  *'  the  Shelby  circuit  court 
to  be  holden  at  the  court-house  in  Shelbyville."  The  notice 
was  inserted  in  a  newspaper  published  in  Shelby  County,  and 
the  language  of  the  advertisement  was  a  sufficient  designa^ 
tion  of  the  county,  and  one  which  no  human  being  who  read 
it  could  have  misunderstood.  So  also  as  to  the  absence  from 
the  notice  of  the  name  of  the  state.  No  person  who  read  the 
notice  in  a  paper  published  in  Shelby  County  could  have 
doubted  for  one  moment  that  ^^  the  Shelby  circuit  court  to  be 
holden  in  the  court-house  at  Shelbyville"  referred  to  Shelby 
County  in  the  state  of  Illinois.  A  notice  with  this  same  al- 
leged defect  was  held  sufficient  in  Oihson  v.  Rolij  27  111.  92,  and 
in  Goudy  v.  Hall^  86  Id.  813.  Titles  of  purchasers  in  good 
faith  should  never  be  overturned  upon  this  species  of  captious 
criticism. 

It  is  further  objected  that  the  certificate  of  publication  is 
defective  in  not  stating  the  first  and  last  days  of  the  publica- 
tion. The  decree  of  the  court,  however,  recites  as  follows: 
'^  It  appearing  to  the  court  that  notice  according  to  law  was 
given  of  the  pendency  of  this  cause";  and  this  recital  cures 
the  defect  of  the  certificate.    This  was  so  held  in  Beddick  v. 
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Stale  Bankj  27  HL  145,  even  on  a  writ  of  error.  See  also 
Timmerman  v.  PhdpSj  27  Id.  496,  and  Banb  v.  Banks,  81  Id. 
162.  Although  the  certificate  of  the  printer  may  have  been 
insufficient,  yet  we  must  presume  fiom  thib  recital  that  the 
court  received  other  evidence  of  the  date  of  publication. 

This  disposes  of  all  objections  taken  to  the  jurisdiction  of 
the  court,  and  thereby  disposes  of  the  case.  Various  other 
objections  are  made  to  the  proceedings,  but  it  is  unnecessary 
to  consider  them,  for  at  most  they  were  but  errors,  and  cannot 
be  urged  against  the  title  of  these  defendants.  The  case  of 
Stow  V.  Kimballj  28  111.  108,  was  twice  argued,  and  very  fully 
considered  by  the  court,  and  the  rule  is  there  laid  down  in 
the  most  emphatic  language  in  regard  to  administrator's 
sales,  that  when  the  court  has  once  obtained  jurisdiction  by 
the  notice  and  petition,  then  it  matters  not  what  errors  may  in- 
tervene, the  title  of  the  purchaser  is  protected  under  the  decree. 
The  court  say:  '*  If  the  court  acted  without  proof,  or  even  if  it 
were  affirmatively  shown  that  there  were  no  debts  to  be  paid 
out  of  the  proceeds  of  the  real  estate,  still,  we  could  not  for 
that  reason  treat  the  decree  as  void.''  The  same  principle 
was  laid  down  in  the  case  of  Oondy  v.  Hally  36  Id.  813,  in 
which  we  held  that  the  reversal  of  a  decree  authorizing  the 
administrator  to  sell  would  not  divest  the  title  of  the  pur- 
chaser. 

The  case  of  Hoyd  v.  MaUme,  23  111.  43,  is  cited  by  the  com* 
plainant's  counsel  as  a  case  in  point  But  that  was  a  bill  in 
chancery  filed  by  infants  to  set  aside  a  guardian's  sale,  not 
merely  for  errors  in  the  proceedings,  but  on  the  ground  of 
fraud.  The  fatheMn-law  of  the  infants  who  brought  the  bill 
gave  notice  at  the  sale  that  it  would  be  resisted  in  behalf  of 
the  infants.  The  property  was  bought  by  one  of  the  defend- 
ants in  the  bill  for  himself  and  the  other  defendant,  and 
both  were  present  at  the  sale  and  cognizant  of  the  notice  then 
given.  The  bill  was  brought  to  set  aside  the  sale  soon  after 
it  occurred.  The  language  of  the  court  at  the  opening  of  the 
opinion  clearly  shows  in  what  light  it  regarded  the  case.  It 
is  as  follows:  "The  bill  charges  that  the  application  for  the 
sale  of  the  lands,  and  all  the  proceedings  anterior  thereto,  by 
the  guardian,  were  collusive  and  designed  to  injure  the  in- 
fants and  to  deprive  them  of  their  inheritance,  and  that  no 
necessity  existed  for  converting  their  land  into  money  for  their 
support  and  education,  and  that  the  guardian  was  actuated  in 
procuring  the  order  of  sale  and  selling  the  land  by  improper 
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motives  to  injure  them."  At  the  concliudon  the  court  further 
Bay:  ''The  whole  proceediDgs  from  first  to  Ia49t  seem  to  be  a 
contrivance  to  get  this  land  for  sinister  purposes."  Although 
the  opinion  dwelld  upon  those  defects  in  the  record  which  are 
merely  errors,  yet  it  is  evident  that  the  court  regarded  the 
whole  proceeding  as  tainted  with  fraud,  and  that  tiie  defend- 
ants, having  received  notice  at  the  sale,  could  not  claim  to  be 
innocent  purchasers,  and  it  is  upon  this  ground  that  the  de- 
cision is  sustainable  and  in  harmony  with  the  ruling  of  the 
court  in  other  cases. 

It  is  urged  by  the  counisel  for  the  plaintiff  in  error  that  this 
proceeding  is  not  collateral.  Perhaps  it  should  not  be  so  re- 
garded so  far  as  relates  to  the  parties  to  the  former  bill;  but 
as  to  the  defendants  in  this  proceeding,  whose  title  derived 
from  the  sale  is  sought  to  be  divested,  it  is  as  purely  collateral 
as  an  action  of  ejectment. 

It  is  further  urged  that  it  does  not  appear  in  the  record  that 
the  administrator  made  a  conveyance  to  the  defendants.  The 
bill  proceeds  against  them  as  purchasers,  and  prays  that  the 
sale  to  them  be  set  aside.  It  contains  no  allegation  that  a  deed 
was  not  made  to  them,  and  does  not  make  that  a  ground  for 
relief.  If  no  conveyance  was  made,  it  was  unnecessary  to  come 
into  chancery  as  against  them.  The  action  of  ejectment  would 
have  furnished  an  ample  remedy.  This  position  is  inconsis- 
tent with  the  whole  frame  and  design  of  the  bill.  It  is  also 
objected  that  the  report  of  the  administrator  shows  a  sale  of 
different  lands  from  those  named  in  the  decree.  The  case  of 
Stow  V.  KimhaM,  28  111.  108,  already  quoted,  decides  that  a  re- 
port was  not  necessary  to  the  validity  of  the  sale.  The  bill 
proceeds  upon  the  ground  that  the  lands  actually  sold  were 
those  described  in  the  decree. 

The  decision  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


Nonoi  OT  ADMotwnLArosL'n  Salb  ov  Lahd^  wiffieiflmry  and  «ffiBot  d  ia> 
Bofficienoy:  See  Oibmm  v.  BoO,  83  Am.  Deo.  181;  Oibbi  t.  Sham^  84  Id.  787, 
uidnote. 
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iLUlfOXB,  271J 
IL4¥T.»nAT>  COMPAHT  WhIGH,   IN    PUBSUANOI  OV  CONTRACr  WITH  AlfOTmar 

CoMPAmr,  ia  allowed  to  nm  its  traina  oTor  the  track  of  the  latter  ia  lia- 
ble as  a  matter  of  public  policy  for  injuries  to  stock  caused  by  its  traia^ 
though  resulting  solely  from  the  failure  of  the  company  owning  the  track 
to  fence  it  as  required  by  law.  But  in  such  case  the  company  owning 
the  road  is  also  liable,  the  injury  being  the  result  of  its  neglect  of  duty. 

Action  against  a  railroad  company  for  damages  for  killing 
a  horse.     The  opinion  states  the  facts. 

M.  Hay,  for  the  plaintiffs  in  error. 

Brier  and  Birch,  for  the  defendant  in  error. 

By  Court,  Breese,  J.  On  the  11th  of  March,  1857,  tha 
following  agreement  was  made:  — 

'^  This  agreement,  made  at  Chicago  on  the  eleventh  day  of 
March,  in  the  year  1857,  between  the  Peoria  and  Oquawka 
Railroad  Company  of  the  first  part,  and  the  Illinois  Central 
Railroad  Company  of  the  second  part,  witnesseth:  — 

"  The  first  party  agrees  to  permit  the  second  party  to  use  so 
much  of  its  track  as  lies  between  the  intersection  of  the  two 
lines  of  railroad  near  Panola,  and  the  intersection  of  the  lines 
of  the  two  railroads  near  Onarga,  for  the  passage  of  its  freight 
trains,  and  to  supply  the  necessary  water  for  such  freight  trains 
during  such  passage.  The  first  party  agrees  to  keep  its  track 
between  these  points  in  good  repair,  and  to  maintain  the  neces* 
sary  supply  of  water.  The  times  of  running  said  freight 
trains  shall  be  regulated  by  the  first  party's  time-table,  andl 
the  first  party  agrees  to  adjust  its  time-table  in  such  manner 
as  to  afford  all  due  and  convenient  facility  to  all  such  freight 
trains  as  the  second  party  shall  send  upon  such  line.  Tho 
first  party  consents  that  the  second  party  may  uae,  without 
compensation,  so  much  of  the  first  party's  railroad  as  lies  be- 
tween the  second  party's  main  line  and  the  junction  with  the 
Chicago,  Alton,  and  St.  Louis  railroad;  for  the  use  of  the  re* 
mainder  of  the  first-described  section  of  the  first  party's  road,, 
the  second  party  agrees  to  pay  to  the  first  party  one  half  of 
all  the  money  which  the  second  party  may  receive  for  th& 
transportation  of  freight  upon  the  first  party's  railroad,  or  any 
part  thereof,  between  the  second  party's  main  line  and  its 
branch.  For  the  purposes  of  this  agreement,  it  is  understood 
between  the  parties  that  the  distance  between  the  Chicago^ 
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Alton,  and  St.  Louis  railroad  and  the  Chicago  branch  of  the 
Illinois  Central  sh^ll  be  computed  the  same  distance  as  be- 
tween the  main  line  and  the  branch  of  the  second  party's 
road.  The  price  of  transportation  to  be  fixed  by  the  second 
party  at  the  same  rate  which  may  be  charged  by  the  party 
of  the  second  part  for  the  transportation  of  freight  of  like  de* 
scription  upon  the  second  party's  railroad;  but  the  first  party 
reserves  to  itself  the  right  to  transact  all  local  business  upon 
its  own  line  of  railroad,  and  the  parties  hereby  agree  that  the 
same  is  not  embraced  within  the  scope  and  spirit  of  this 
agreement. 

^^The  second  party  shall  keep  its  accounts  of  said  transpor- 
tation open  at  reasonable  times  to  the  inspection  of  the  first 
party  or  to  its  lessees,  and  shall  make  monthly  payments  of 
the  first  party's  share  of  said  earnings  at  the  second  party's 
office  at  Chicago,  either  to  the  trustees  of  mortgage  upon  said 
section  of  said  railroad,  or  to  whomsoever  may  be  thereto  law- 
fully entitled. 

*'  The  second  party  hereby  guarantees  that  it  will  annually 
pay  under  the  above  arrangement,  during  the  whole  of  said 
term  of  twenty-five  years,  a  sum  of  not  less  than  fifty  thou- 
sand dollars,  and  the  first  party  consents  that  the  second  party 
may  retain  all  which  it  ni^ay  receive  for  transportation  on  the 
first  party's  railroad  beyond  the  sum  of  seventy-five  thousand 
dollars  per  annum.  In  case  the  track  shall  become  broken  or 
in  disrepair,  the  first  party  shall  immediately  repair  the  same 
on  notice,  and  maintain  it  in  good  running  order;  if  repairs 
become  necessary  before  notice  can  be  given,  the  first  party 
shall  repay  to  said  second  party  such  reasonable  expenses  as 
it  shall  incur,  either  for  repairs  or  the  supply  of  water,  or  any 
other  necessary  purpose. 

^^  The  second  party  shall  supply  the  fuel  required  for  its  own 
trains,  and  shall  have  the  right  to  use  the  stations  and  station 
accommodations  of  first  party's  for  the  trains  which  second 
party  is  entitled  to  run  over  said  first-mentioned  section  of 
first  party's  road.  This  contract  shall  become  binding  at  the 
time  when  the  track  between  the  two  points  shall  be  open  for 
use,  and  shall  coutinue  for  the  period  of  twenty-five  years  from 
said  time.  And  whereas,  the  parties  intend  that  the  sum  which 
the  second  party  hereby  agrees  to  pay  as  rent  for  its  use  of  the 
above-described  section  of  the  first  party's  railroad  shall  be 
applied  first  to  pay  the  interest  and  provide  the  sinking  fund  of 
five  hundred  (numbered  from  one  to  five  hundred,  inclusive) 
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of  the  750  bonds  of  one  thousand  dollars  eachy  secured  by  a 
deed  of  trust  of  said  sections,  of  which  William  H.  Osborn  and 
I.  Newton  Perkins  are  trustees;  the  balance  of  said  rent  to  be 
applied  toward  paying  the  interest  and  providing  the  sinking 
fund  of  the  balance  of  said  bonds  to  which  deed  reference  may 
be  had  for  a  specification  of  the  exact  conditions  and  limita- 
tions of  said  trust.  It  is  therefore  further  agreed  that  it  shall 
be  the  privilege  of  the  second  party  to  require  that  this  con- 
tract, and  all  the  terms  and  conditions  thereof,  shall  remain 
ill  force  after  the  expiration  of  the  twenty-five  years  until  all 
and  each  of  said  bonds  shall  be  paid. 

''And  whereas,  Messrs.  Creegor,  Secor,  &  Co.,  being  contrac- 
tors for  the  construction  of  the  above-described  section  of  said 
party's  railroad,  have  acquired  certain  interests  and  privileges 
therein.  Now,  these  presents  witness  that  the  said  Creegor, 
Secor,  &  Co.  become  parties  to  this  agreement,  and  give  their 
assent  to  the  same,  ai>d  likewise  to  the  making  and  delivery  of 
the  above-named  proposed  bond  and  mortgage,  so  that  this 
agreement  and  each  provision  thereof  may  be  carried  into  full 
effect  after  the  true  intent  of  the  parties. 

'*It  is  hereby  expressly  understood  and  agreed  that  nothing 
herein  shall  b^  construed  as  conferring  upon  the  second  party 
the  right  or  privilege  of  transporting  upon  the  first  party's  rail- 
road any  freight  the  point  of  delivery  of  which  is  west  of  the 
junction  of  said  first  party's  road  and  second  party's  main  line 
of  road.  In  case  this  agreement  from  any  cause  fail  to  give 
authority  to  the  second  party  to  use  any  portion  as  it  above 
guarantees,  then  the  second  party  shall  be  required  to  pay  to 
the  first  party  only  a  just  proportion  of  its  receipts  for  trans- 
portation upon  such  portion  of  the  first  party's  railroad  as  it 
may  rightfully  use  by  force  of  this  agreement. 

-  "The  Pboria  and  Oquawka  R.  R.  Co., 

t^^^^-J  "By  N.  B.  CuBTis,  President 

"Cbeegob,  Secob,  &  Co. 
"Chas.  a.  Secob.  }  By  Samuel  Oilican, 
"  Jas.  F.  Secob.    )  their  attorney  in  fact 
"Saml.  Oilman. 
"W.  H.  Cbeeoob, 
"Thos.  C.  Fields. 

"The  Illinois  Centbal  R.  R.  Co., 
[ill.  a  r.  b.  seal. J        «  g^  ^  jj  q^^^^  President" 

The  plaintiff  below,  having  had  a  horse  killed  by  the  traia 
of  the  niinoiB  Central  Railroad  Company,  running  on  this 
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road  under  this  agreement,  brought  his  action  against  that 
company  for  damages.  The  declaration  was  in  case  under  the 
ijitatute  imposing  liabilities  on  railroad  companies  for  killing 
stock,  when  the  roads  are  not  fenced  as  the  statute  requires. 

The  defendant  pleaded  not  guilty,  and  gave  notice  of  the 
above  agreement,  which  was  put  in  evidence. 

A  trial  was  had  by  the  court,  by  consent,  without  a  jury, 
and  a  finding  for  the  plaintiff  below  for  $140,  being  the  proved 
value  of  the  horse. 

A  motion  was  made  for  a  new  trial,  which  was  overruled, 
and  a  judgment  entered  against  the  railroad  company  for  $140 
and  costs. 

To  reverse  this  judgment  the  railroad  company  bring  the 
case  here  by  writ  of  error,  and  assign  for  error  this  finding  of 
the  court,  and  in  refusing  a  new  trial. 

The  case  was  fully  made  out  by  the  testimony,  and  the  only 
question  made  here  is.  Which  railroad  company  is  liable  for 
this  injury? 

It  was  admitted  by  the  plaintiff  below  on  the  trial  that  at 
the  time  his  horse  was  killed,  the  Peoria  and  Oquawka  Rail- 
road Company,  under  the  name  of  the  Logansport,  Peoria,  and 
Burlington  Railroad  Company,  was  in  the  full  possession,  use, 
and  occupation  of  this  railroad,  by  running  daily  two  trains 
of  passenger-cars  and  locomotives  and  divers  freight  trains  on 
the  road,  and  had  full  control  and  management  of  the  road, 
except  as  modified  by  the  above  agreement. 

The  road  was  never  fenced,  and  had  been  used  by  the 
Illinois  Central  more  than  three  years  prior  to  the  injury  com- 
plained of. 

That  it  was  the  duty  of  the  Peoria  and  Oquawka  company 
to  fence  the  road,  they  being  the  owners  of  it,  cannot,  in  view 
of  the  various  decisions  of  this  court  on  that  point,  be  denied. 

It  is  insisted  by  the  plaintiffs  in  error  that  they  had  but  a 
mere  license  to  run  their  trains  over  the  track,  and  no  author- 
ity to  enter  upon  or  fence  the  sides  of  the  track,  and  no  obliga- 
tion rested  upon  them  so  to  do;  and  there  being  no  obligation, 
there  could  arise  no  liability.  In  support  of  this  view,  counsel 
refer  to  the  cases  of  Whitney  v.  Atlantic  and  St,  Latorence  R,  R. 
Co.,  44  Me.  362,  and  Wyman  v.  Penobscot  and  Kennebec  R,  R. 
Co,,  46  Id.  162. 

These  cases  fully  sustain  the  position  taken  by  the  counsel| 
and  the  opinions  are  by  a  most  able  court,  and  we  have  fully 
considered  them,  but  cannot  concur  in  the  conclusions  to 
which  that  court  arrived. 
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A  case  is  reported  in  16  Barb.  315,  Parker  v.  Rensselaer  and 
Saratoga  Railway^  in  ivhich  it  was  held,  where  this  railway 
company  was  running  upon  the  Saratoga  and  Schenectady 
Railway  by  virtue  of  a  contract,  and  the  plaintiff's  cow  was 
killed  through  a  defect  of  cattle-guards,  which  it  was  the  duty 
of  the  last-mentioned  road  to  maintain,  that  the  defendants 
were  not  liable,  the  neglect  being  attributable  to  the  Saratoga 
and  Schenectady  road. 

In  a  note  to  this  case  by  Chief  Justice  Redfield,  in  his  trea- 
tise on  railways,  he  says  perhaps  the  only  question  in  regard 
to  the  soundness  of  this  decision  is,  whether  both  companies 
are  not  chargeable  with  negligence,  the  one  for  suffering  the 
road  to  be  used,  and  the  other  for  using  it,  in  that  condition: 
Redfield  on  Railways,  420. 

In  the  case  before  us,  admitting  it  was  the  duty  of  the  first 
party  to  the  agreement  to  fence  this  road,  [that]  they  would  be 
liable  for  this  injury  had  they  been  sued,  there  can  be  no  ques- 
tion. By  the  agreement,  the  second  party,  the  plaintiffs  in  error, 
undertook  to  use  this  road,  defective  as  it  was,  and  controlled 
the  running  of  their  trains  upon  it.  The  demands  of  public 
policy  require  that  they  should,  be  responsible  for  all  injury 
resulting  from  the  use  by  them  of  the  road  while  in  such  a 
defective  condition.  They  knew  when  they  made  the  agree- 
ment the  road  was  not  secure  by  fences  against  these  acci- 
dents, and  they  took  it  knowing  the  risk. 

The  law  requiring  railroad  companies  to  fence  their  roads 
was  enacted  for  the  public  good;  but  if  the  doctrine  contended 
for  by  the  plaintiffs  in  error  should  prevail,  it  might  not  be 
productive  of  good.  A  company  not  responsible  in  damages 
might  lease  their  entire  road  unfenced  to  another  company 
perfectly  responsible,  but  who  could  claim  immunity  for  the 
destruction  of  property  by  their  trains  from  the  fact  that  they 
were  not  the  owners  of  the  road.  Pro  hac  vice^  they  must  be 
deemed  the  owners,  and  they  controlled  the  powers  that  did 
the  injury. 

The  view  taken  by  the  supreme  court  of  Vermont  in  the 
case  of  Clement  v.  Canfield,  28  Vt.  302,  is  in  accordance  with 
the  view  we  have  presented,  and  meets  our  approval.  Justice 
and  the  public  good  alike  demand  that  a  responsible  party 
using  the  unfenced  road  of  another  company  shall  be  liable 
for  nil  damages  resulting  from  the  use  of  its  own  motive  power 
upon  it.    The  judgment  must  be  affirmed. 

Judgment  affirmed. 


812  Dixon  v.  Niccolls.  [Illinois, 

LlABILITT  OT  RaILBOAD  (jOVTAJSY  lOB  TORIS  OV  LaBBEB  ol  QM  of  its  roflul 

or  trmck:  See  note  to  Ohio  eU.  R  R  Co,  y.  Dunbar,  71  Am.  Bea  295-298;  and 
•ee  Fletcher  y.  BoOon  and  Maine  B,  R,,  79  Id.  695.  Where  railroad  companj 
lets  use  of  its  road,  both  parties  knowing  of  defects  in  the  road,  and  an  injury 
zesnlts  from  snch  defects,  both  companies  will  be  liable:  ^ofriotne  y.  Southtm^ 
Pae.  22.  A  Cb.,  54  CaL  654;  Peoria  is  R  L  R  R  Co.  y.  Lane,  83  HL  448; 
WeH  y.  8L  Lome,  F.,  di  T.  H.  R  R  Co.,  73  Id.  646;  PUidmrgh,  SL  IxmU, 
dfCRR.  Co.  y. OamflbeU, 86 Id.  444;  Toledo etcRRy. BmMd, 40 Id.  145» 
all  citing  the  principal 
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Whilx  upon  Salb  OT  Leased  or  Rbmted  Land  Reht  mat  be  BxsEByBD, 

if  no  reseryation  be  made,  a  conyeyance  in  fee  passes  the  accming  rent 

to  the  grantee. 
Whxbb  Rxlatiok  OT  Landlord  and  Tenant  does  not  Bziar,  but  Land 
*  IS  Let  on  Shares,  grain  which  has  been  seyered  from  the  realty,  bat 

which  remains  stacked  thereon,  and  is  still  ondiyided,  does  not  pass  by* 

deed  of  the  land  without  reseryation. 
Rent  of  Land  Which  is  not  to  Beoomb  Due  until  after  Death  of 

Lessor  is  a  chattel  real,  which  descends  to  the  heir  as  a  part  of  the  in* 

heritaaoe,  and  does  not  go  to  the  executor  or  administrator. 
Rbnt  of  Land  will  not  Bbooue  Dub  until  Expiration  of  Term,  in  the 

absence  of  proof  of  a  special  custom  as  to  the  time  when  it  becomes  due, 

or  of  any  contract  concerning  such  time. 
Relation  of  Landlord  and  Tenant  mat  Exist  although  rent  is  to  be 

paid  by  a  portion  of  the  crop  to  be  raised  by  the  tenant;  in  such  case  the 

parties  are  not  tenants  in  common  of  the  crop  raised.    But  whether  the 

relation  is  that  of  landlord  and  tenant,  or  that  of  co-tenants  in  the  crop^ 

depends  upon  the  intention  of  the  parties. 
When  Rent  is  Patablb  in  Share  of  Crop  to  be  Raised  bt  Tenant, 

he  continues  to  be  the  exclusiye  owner  of  the  crop  until  the  stipulated 

rent  is  set  off  to  the  landlord. 
OouBTi  Take  Judicial  Notice  of  Faotb  of  Untartino  Occurrence,  bat 

not  of  the  yidssitudes  of  dimate  or  of  the  seasons.    So  courts  will  not 

take  judicial  notice  of  the  time  when  crops  of  wheat,  oats,  and  barley 

mature,  because  the  time  for  those  crops  to  mature  yaries  greatly  in  the 

different  parts  of  the  state^  and  eyen  in  different  t^ots  in  the  same 

locality. 

Debt.    The  opinion  states  the  fiEtcts. 

W,  H.  Hanna^  for  the  plaintiff  in  error. 

R.  E.  WiUiams  and  M.  W.  Packard^  for  the  defendants  in 
error. 

By  Court,  Bbeesb,  J.    This  was  an  action  of  debt  brought 
in  the  circuit  court  of  McLean  County  by  Nonral  Dixon,  for 
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the  use  of  John  Brodrick,  against  John  Niccolls  and  William 
8.  Niccolls,  on  a  replevin  bond. 

The  declaration  is  in  the  nsnal  form,  demanding  twelve 
hundred  dollars,  the  penalty  of  the  bond,  as  the  debt,  and 
claiming  damages  to  the  amoant  of  twelve  hundred  dollars. 
The  breach  was,  that  the  defendant  did  not  prosecute  his  suit 
with  effect,  and  did  not  return  the  property,  although  a  return 
was  awarded  by  the  court. 

To  the  declaration  the  defendants  pleaded  nil  debetj  and  an 

agreement  was  entered  into  that  all  matters  that  could  be 

specially  pleaded  might  be  given  in  evidence  under  this  plea. 

The  cause  was  submitted  to  the  court  for  trial  without  a 

jury  on  the  following  agreed  state  of  facts: — 

That  John  H.  Knoop,  of  Miami  County,  Ohio,  was  for  several 
years  before  and  up  to  and  until  the  first  day  of  October,  1864, 
the  owner  in  fee  of  the  east  half,  and  the  northwest  quarter,  the 
east  half  of  the  southwest  quarter,  and  the  northwest  quarter 
of  the  southwest  quarter  of  section  82,  town  24,  range  3  east,  of 
the  third  principal  meridian. 

That  on  the  first  day  of  October,  1864,  Knoop  conveyed  the 
premises  to  the  defendant  John  Niccolls  by  a  general  war- 
ranty deed,  without  any  reservation  whatever  in  the  deed, 
which  deed  contained  full  covenants  of  title,  seisin,  and 
against  encumbrances. 

That  when  the  premises  were  conveyed  by  Knoop  to  Nic- 
colls, John  Brodrick  was  the  tenant  of  Knoop  upon  a  portion 
of  the  premises  for  the  rent  year  commencing  March  1,  1864, 
and  ending  March  1, 1865,  the  rent  to  be  one  third  of  the  crop, 
payable  in  kind,  the  small-grain  rent  (wheat,  oats,  and  bar- 
ley) to  be  delivered  to  the  landlord  in  the  half-bushel  at  the 
thrashing-machine  as  soon  as  thrashed. 

That  Brodrick  had  been  the  tenant  of  Knoop  upon  the  same 
premises  for  several  years  previous,  and  immediately  preced- 
ing the  time  of  their  conveyance  by  Knoop  to  Niccolls. 

That  at  the  date  of  the  conveyance  by  Knoop  to  Niccolls, 
the  small  grain  to  be  paid  as  rent  from  Brodrick  to  his  land- 
lord, together  with  Brodrick's  own  portion  of  the  crop,  was 
cut  and  stacked  together  (being  undivided)  upon  the  prem- 
ises, but  was  not  yet  thrashed. 

That  about  the  twenty-fourth  day  of  October,  1864,  Brodrick 
commenced  to  thrash  the  small  grain,  and  defendant  John 
Niccolls  sent  his  agent  to  demand  or  receive  from  Brodrick 
the  rent  portion  (one  third)  of  the  small  grain;  that  his  agent 
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did  make  such  demand,  and  Brodrick  refused  to  give  up  the 
rent;  and  thereupon,  on  the  twenty-fifth  day  of  October,  1864, 
defendant  Niccolls  commenced  his  action  of  replevin  agaittst 
Brodrick  for  the  rent  portion  of  small  grain  in  kind,  '^to  wit, 
about  five  hundred  bushels  of  oats,  one  hundred  bushels  of 
barley,  and  three  hundred  bushels  of  wheat,  being  one  third  of 
the  small  grain  (to  wit,  the  rent  in  kind,  present  season) 
raised  by  Brodrick  upon  section  32,  town  24,  range  3  east,  in 
McLean  County,  Illinois,"  filed  his  affidavit,  and  sued  out  his 
writ  of  replevin,  and  executed  a  replevin  bond  to  Norval 
Dixon,  sheriff,  with  William  S.  Niccolls  as  security,  in  the  pe- 
nal sum  of  twelve  hundred  dollars,  the  bond  being  in  the  usual 
form ;  that  immediately  upon  the  execution  of  the  bond  defend- 
ant John  Niccolls,  by  his  agent,  went  with  the  sheriff  and 
the  writ  to  Brodrick,  and  Brodrick  did  then  and  there  deliver 
over  to  the  sheriff,  \lpon  his  demand  by  virtue  of  the  writ,  his 
one  third  or  the  rent  in  kind  of  small  grain,  which  was  by  the 
sheriff  delivered  over  to  the  agent  of  the  defendant  John  Nic- 
colls; that  the  rent  portion  of  small  grain  so  replevied  was 
worth  the  sum  of  $850. 

That  upon  the  trial  of  the  action  of  replevin,  John  Niccolls 
(plaintiff  in  the  suit)  dismissed  his  suit,  and  the  merits  of  the 
suit  were  not  passed  upon  or  decided  by  the  court;  but  judg- 
ment was  rendered  for  costs,  and  a  writ  of  retomo  awarded  as 
by  the  declaration  is  set  forth. 

That  the  present  action  of  debt  is  brought  upon  the  replevin 
bond  above  referred  to,  and  that  the  property  ordered  to  be 
returned  by  the  writ  of  retorfU)  habendo  in  the  action  of  replevin 
is  the  same  property  delivered  to  the  agent  of  John  Niccolls 
by  the  sheriff,  as  above  set  forth,  and  is  the  rent  ix>rtion  in 
kind  of  the  small  grain  grown  in  the  year  1864  by  Brodrick 
upon  a  portion  of  the  same  premises  conveyed  by  Knoop  to 
Niccolls. 

Defendants  admit  the  execution  of  the  bond,  and  that  such 
proceedings  were  had  by  the  court  in  the  action  of  replevin  as 
by  the  declaration  is  set  forth;  that  plaintiff  in  replevin  dis- 
missed his  suit;  that  the  court  rendered  judgment  for  costs 
against  plaintiff,  and  ordered  return  of  the  property;  that  de- 
mand was  made  for  return  of  the  property  upon  said  writ  of 
retomo,  but  that  the  defendant  John  Niccolls  refused  to  de« 
liver  up  the  property  so  ordered  to  be  returned;  and  defendants 
admit  all  the  material  allegations  in  the  plaintiff's  declara- 
tion, except  that  an  action  had  accrued,  or  that  defendants  aro 
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indebted  to  plaintiff;  but  set  up  the  foregoing  &ct8,  which 
were  not  considered  by  the  court  in  the  action  of  replevin  as 
a  complete  defense  to  this  action. 

On  these  facts,  the  court  found  for  the  plaintiff  twelve  hun- 
dred dollars  debt  and  one  cent  damages,  and  that  the  debt  be 
discharged  by  the  payment  of  these  damages. 

A  motion  for  a  new  trial  was  duly  entered  and  overruled, 
and  a  bill  of  exceptions  signed,  and  the  cause  brought  here  by 
writ  of  error  to  reverse  the  judgment.  The  plaintiff  in  error 
assigns  the  following  errors:  That  the  court  erred  in  assessing 
the  plaintiff's  damages  at  one  cent  only;  in  not  assessing  his 
damages  at  $850,  the  full  value  of  the  property  replevied;  in 
overruling  the  motion  for  a  new  trial. 

The  precise  question  presented  by  the  record,  and  the  only 
one  argued  by  counsel,  the  determination  of  which  decides  the 
case,  is,  To  whom  did  the  right  to  the  small  grain  belong  on 
the  sale  by  Enoop  to  Niccolls  of  the  land  on  which  it  was 
grown?  The  plaintiff  in  error  contends  that  the  grain,  being 
cut  and  stacked,  was  severed  from  the  realty,  became  personal 
property,  and  so  remained  at  the  time  the  deed  was  made,  and 
therefore  did  not  pass  by  the  deed. 

The  defendants  in  error  insist  that  it  was  accruing  rent,  and 
passed  to  the  vendee  by  the  deed,  as  settled  by  this  court  in 
the  case  of  Crosby  v.  Loopj  13  111.  625. 

The  proper  solution  of  the  question  depends  upon  the  rela- 
tion subsisting  between  Brodrick  and  Enoop,  the  owner  of  the 
land,  at  the  time  he  sold  and  conveyed  it  to  Niccolls. 

If  the  relation  of  landlord  and  tenant  existed,  then  the  rent 
followed  the  reversion.  If  Enoop  and  Brodrick  were  tenants 
in  common  of  the  crop,  then  it  did  not  pass  by  the  deed. 

In  the  agreed  state  of  the  facts  it  is  conceded  (item  3)  that 
when  the  premises  were  conveyed  by  Enoop,  Brodrick  was  the 
tenant  of  Enoop  upon  a  portion  of  the  premises  for  the  rent, 
the  year  commencing  March  1,  1864,  and  ending  March  1, 
1865,  the  rent  to  be  one  third  of  the  crop,  payable  in  kind,  the 
small-grain  rent,  wheat,  oats,  and  barley,  to  be  delivered  to 
the  landlord  in  the  half-bushel  at  the  thrashing-machine  as 
soon  as  thrashed. 

The  facts  agreed  farther  show  that  the  grain  had  not  been 
thrashed  when  the  deed  was  made.  It  was  not  due  by  the 
terms  of  the  agreement  until  it  was  thrashed  and  measured  in 
the  half-bushel.  When  the  deed  was  made  this  had  not  been 
done,  consequently  it  was  rent  not  then  due. 
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It  would  seem,  bj  the  admission  of  plaintiff  in  error  that 
Brodrick  was  the  tenant  of  Knoop  at  a  stipulated  rent,  and 
was  in  the  exclusive  possession  of  the  land,  that  he  has  given 
up  his  whole  case.  The  law  is  well  settled  where  a  lessor 
makes  an  unqualified  grant  of  leased  land,  the  rent  passes  to 
the  grantee  as  an  incident  of  the  reversion.  By  Knoop's  deed 
to  NiccoUs  no  reservation  was  made  of  any  kind.  A  party 
selling  leased  or  rented  land  may  reserve  the  rent;  so  he  may 
sell  the  rent,  retaining  the  reversion.  If  he  makes  no  reservar 
tion  of  rent,  and  conveys  the  fee,  the  accruing  rent  goes  to  the 
grantee  of  the  fee.  This  doctrine  is  fully  recognized  in  the 
case  of  Crosby  v.  Loop^  13  111.  625,  and  it  is  not  now  open  to 
question. 

But  the  plaintiff  in  error  contends  that  the  facts  show  a 
mere  letting  of  the  land  to  Brodrick  by  Knoop  on  shares,  thus 
making  them  tenants  in  common  of  the  crop.  A  number  of 
cases  are  referred  to  in  support  of  this  position.  If  the  facta 
made  such  a  case,  there  would  be  no  need  of  authority  to  sup- 
port it,  but  they  do  not.  The  fact  is  conceded  that  Brodrick 
was  tenant  of  Knoop,  and  the  "rent"  was  to  be  one  third  of 
the  crop;  that  he  had  exclusive  possession  of  the  farm,  and 
had  for  a  number  of  years  previous,  Knoop  residing  in  Ohio. 
The  leasing  was  from  March  1,  1864,  to  March  1,  1865.  As 
was  said  by  this  court  in  Allwood  v.  Ruchmarij  21  111.  200, 
there  may  be  a  leasing  of  land  from  year  to  year,  or  for  a  sin- 
gle year,  when  the  relation  of  landlord  and  tenant  may  exist, 
although  the  rent  is  to  be  paid  by  a  portion  of  the  crop,  in 
which  case  the  parties  are  not  tenants  in  common  of  the  crop 
raised,  but  the  title  to  the  whole  is  in  the  tenant  until  the  rent 
stipulated  is  paid. 

But  in  all  cases,  whether  it  is  simply  raising  a  crop  on  joint 
account  or  a  tenancy,  the  rent  payable  in  kind,  depends  upon 
the  intention  of  the  parties. 

In  this  case  there  can  be  no  misconception  on  that  point 
The  exclusive  possession  of  the  farm  for  a  series  of  years  by 
Brodrick,  a  rent  agreed  upon,  and  the  non-residence  of  Knoop, 
the  owner,  all  conspire  to  show  the  relation  of  landlord  and 
tenant,  and  thereby  constituting  Brodrick  the  exclusive  owner 
of  the  crop  until  the  stipulated  rent  was  set  apart  or  paid  to 
the  landlord.  It  is  not  like  any  one  of  the  cases  cited  by  the 
plaintiff  in  error.  In  all  of  them  facts  are  disclosed  going  to 
show  the  intention  that  there  should  exist  a  joint  ownership 
in  the  crop  to  be  raised,  and  not  a  tenancy  at  a  stipulated  rent. 
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The  plaintiff  in  error  farther  contends,  if,  in  a  legal  sense,  the 
share  of  the  crop  Knoop  was  to  receive  is  to  be  regarded  as 
rent,  still,  by  the  terms  of  the  contract  between  him  and  Brod- 
rick,  the  rent  was  due  at  the  time  the  deed  was  made,  and 
therefore  did  not  pass  by  the  deed  to  NiccoUs.    He  argues  that 
as  by  the  agreement  Brodrick  was  to  deliver  the  small  grain 
in  the  half-bushel  as  soon  as  thrashed,  and  as  there  was  no 
time  specified  when  it  should  be  thrashed,  the  law  would  hold 
that  it  should  be  thrashed  and  delivered  in  a  reasonable  time; 
and  he  further  insists  that  the  court  will  judicially  take  notice 
of  the  time  when  such  crops  matured,  on  the  principle  that 
whatever  ought  to  be  generally  known  within  the  limits  of  its 
jurisdiction,  of  that  the  court  will  judicially  take  notice.     We 
do  not  think  the  doctrine  of  judicial  notice  has  been  carried 
quite  to  the  extent  claimed  by  the  plaintiff  in  error.     It  can- 
not be  so  extended,  because  the  time  for  those  crops  of  wheat, 
oats^  and  barley  to  mature  varies  greatly  in  the  different  ju- 
dicial divisions  of  this  state.     In  the  county  where  this  cause 
was  tried,  and  that  in  which  this  opinion  is  written,  the  time 
at  which  these  crops  mature  is  very  different.     Even  in  the 
same  locality  there  is  a  difference.     Of  facts  of  unvar3ring 
occurrence  courts  must  take  judicial  notice,  but  not  of  the 
vicissitudes  of  climate  or  of  the  seasons.     These,  like  other 
facts,  if  relied  on  as  important,  must  be  proved  by  the  party 
seeking  an  advantage  therefrom. 

If  the  plaintiff  relied  on  the  fact  that  sufficient  time  had 
elapsed  within  which  to  thrash  and  measure  the  grain,  he 
should  have  proved  it.  We  believe  opinions  differ  on  the  point. 
Some  good  farmers  contend  that  small  grain  should  not  be 
stacked,  but  thrashed  from  the  shock,  while  others  insist  it 
should  be  stacked,  and  remain  there  a  month  or  more  before 
thrashing,  while  others  suppose  the  best  economy  is  to  post- 
pone that  operation  until  the  winter  season,  when  farmers  have 
the  most  leisure.  Brodrick  was  thrashing  the  grain  on  the 
24th  of  October,  when  NiccoUs  demanded  his  share  of  it  as 
rent,  he  having  purchased  the  premises  on  the  first  day  of 
that  month.  We  cannot  say  the  time  chosen  by  Brodrick  to 
thrash  the  grain  was  not  in  a  reasonable  and  proper  time  after 
the  crop  matured,  not  knowing  when  it  did  in  that  latitude  in 
fact  mature. 

There  is  no  special  custom  shown  here  when  the  rent  was 
due,  nor  was  there  any  contract  about  the  time;  consequently, 
on  general  principles,  the  rent  was  not  due  until  the  expiration 
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of  the  term,  and  that  was  on  the  Ist  of  March,  1865;  and  be- 
fore the  expiration  of  the  term,  Knoop  sold  the  land  to  Niccolls, 
without  any  reservation.  Suppose,  instead  of  selling  the  land, 
Knoop  had  died,  to  whom  would  this  rent  have  gone?  Rent 
is  a  chattel  real,  and  would  have  gone  to  the  heirs,  and  not  to 
the  executor  or  administrator:  Crosby  v.  Loopy  13  111.  625,  and 
Orcen  v.  Masne,  13  Id.  363;  Foltz  v.  Prouse,  17  Id.  487.  The 
proposition  is  too  plain  and  too  well  settled  by  authority  for 
argument,  that  when  leased  land  is  sold  without  any  reserva- 
tion of  rent,  the  rent  attends  the  reversion  or  fee  in  every  case 
when  the  relation  of  landlord  and  tenant  exists.  And  where 
the  rent  is  to  be  paid  in  kind,  the  tenant  remains  the  exclusive 
owner  of  the  crop  until  the  stipulated  rent  is  set  off  to  the 
landlord. 

Among  the  number  of  cases  referred  to  in  support  of  this 
position  by  the  counsel  for  the  defendants  in  error,  in  addition 
to  the  case  of  Crosby  v.  Loop^  supra^  decided  by  this  court,  is  the 
case  of  Stewart  v.  Doughty,  9  Johns.  107,  a  case  on  all  fours 
with  this  case,  and  well  considered,  in  which  the  same  doc- 
trine is  held.     In  fact,  we  can  find  no  case  in  opposition  to  it. 

As  admitted  by  the  defendants'  counsel,  the  case  of  MouU 
ton  V.  Robinson^  27  N.  H.  550,  cited  by  plaintiff,  bears  more 
strongly  against  the  opinion  we  have  expressed  than  any  other 
case  we  have  been  able  to  find;  but  when  the  reason  for  the 
decision  in  that  case  is  understood,  it  will  be  found  to  be  inap- 
plicable to  the  relation  of  landlord  and  tenant  as  it  exists  under 
our  law.  The  court  say  the  landlord  relies  on  the  crops  as  a 
security  for  the  rent,  and  if  they  are  all  to  be  deemed  the  prop- 
erty of  the  tenant  until  a  division  is  made,  they  might  be  taken 
for  the  debts  of  the  tenant,  and  the  landlord's  claim  defeated, 
and  they  would  not  presume  that  the  landlord  intended  thus 
to  jeopard  his  interest  by  suffering  the  tenant  to  be  sole  owner 
until  a  division.  Here  the  case  is  put  on  the  ground  of  inten- 
tion, and  that  is  the  true  ground,  but  the  reasoning  can  have 
no  application  in  this  state,  protected  as  landlords  are  by  the 
statute  giving  them  a  lien  on  all  the  crops  grown  on  the  de- 
mised premises:  Scates's  Comp.  717.  And  as  further  protec- 
tion to  landlords,  the  right  to  distrain  for  the  rent  in  arrear  is 
extended  six  months  after  the  expiration  of  the  term,  whether 
the  rent  be  reserved  in  money,  in  specific  articles  of  property, 
or  in  any  part  of  the  product  of  the  demised  premises:  Scates's 
Comp.  718. 

The  relation  of  landlord  and  tenant  being  establialied,  and 
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the  stipulated  rent  not  due,  from  all  that  appears,  until  the 
first  day  of  March,  1865,  the  sale  of  the  premises  by  Enoop 
on  the  Ist  of  October,  1864,  without  any  reservation  of  the 
rent,  passed  the  rent  to  NiccoUs,  his  grantee. 

The  fact  that  this  suit  is  brought  for  the  use  of  Brodrick, 
for  the  share  of  his  landlord,  and  which  was  all  that  Niccolls 
replevied,  goes  to  show  that  he  considered  the  grain  his,  other- 
'wise  the  suit  would  have  been  brought  for  the  use  of  Knoop. 
On  the  theory  that  he  and  Brodrick  were  tenants  in  common 
of  the  crop,  and  Brodrick  had  received  his  share,  why  should 
a  suit  for  Knoop^s  share  be  brought  for  the  use  of  Brodrick? 
This,  as  well  argued  by  defendants'  counsel,  shows  conclu- 
sively that  Broderick  did  not  consider  the  crop  as  joint  prop- 
erty, but  that  the  whole  of  it  belonged  to  him  as  the  tenant 
who  raised  it,  and  as  tenant  he  sues  for  it.    The  case  of  Alwood 
V.  Ruchman^  21  111.  200,  before  cited,  is  conclusive  on  the 
point.     The  plaintiff  in  replevin,  having  got  by  means  of  the 
writ  that  to  which  he  was  entitled,  being  the  rent,  and  nothing 
more,  had  no  motive  to  promote  the  replevin  suit,  and  suffered 
a  nonsuit.     This  suit  is  brought  on  the  replevin  bond,  aver- 
ring a  uon-retum  of  the  property.    The  merits  of  the  case 
being  now  first  disclosed,  it  is  manifest  the  court  decided  right 
in  giving  nominal  damages  only,  and  by  the  payment  of  which 
the  debt  would  be  discharged.    We  perceive  no  error  in  the 
record,  and  therefore  affirm  the  judgment. 
Judgment  affirmed. 

Rights  or  Pariixs  undxr  Aobxxicsivt  to  Lit  on  Shares:  See  Bemai 
T.  HowinmBy  79  Am.  Dec  147,  and  note.  The  principal  case  is  died  to  the 
point  that  -where  lajid  is  let  on  shares,  the  title  to  the  whole  crop  will  remain 
in  the  tenant  nntil  diyision  made  and  possession  given  to  the  owner  of  the 
land:  SargeiU  v.  Omrrier,  66  HI.  245;  Creel  ▼.  Kirtham,  47  Id.  347.  In  the 
latter  case  it  i«  also  cited,  ai  pages  346,  349,  to  the  point  that  a  crop  when 
severed  beoomea  personalty,  and  does  not  pass  by  deed. 


St.  Louis,  Alton,  and  Terbb  Haute  Railroad 

Company  v.  Linder, 

[19  ILUKOIS,  488.J 

Raii.boai>  Cokpant  FAiLnrG  to  Fxnob  rrs  Tsagk  ab  Rbquirid  bt  Law 
or  erecting  an  insufficient  fence,  or  failing  to  mMnt^jn  a  fenoci  is  liabla 
far  all  damages  resulting  from  such  omission  of  duty,  and  this  without 
any  reference  to  the  manner  in  which  its  engines  may  have  been  0011^ 
trolled. 
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Wherb  Bailboab  GoicPAirT  is  not  Bounb  to  Fenob,  but  the  duty  reate 
upon  others,  the  company  will  not  be  liable  for  injuries  by  its  trains  to 
stock  straying  along  the  track,  nnless  the  injury  is  imputable  to  its  gross 
nogligenoe. 

Whxrv  Several  Sxxr  tor  Injury  to  Propbrtt  alleged  to  belong  to  them 
jointly,  they  can  reoover  only  for  damage  to  such  property  as  th^  prove 
belonged  to  them  in  a  joint  capacity. 

Action  against  a  railroad  company  for  damages  for  injuries 
to  cattle  caused  by  defendant's  train  running  over  them.  The 
£Eu;ts  sufficiently  appear  in  the  opinion. 

WUey  and  Parker,  for  the  plaintiff  in  erroiv 
Henry,  Read,  and  Steele,  for  the  defendants  in  error. 

By  Court,  Walker,  C.  J.  The  evidence  in  this  case  tends 
to  show  that  one  of  the  animals  in  controversy  broke  through 
the  bars  of  a  field  in  which  he  was  inclosed,  and  got  upon  the 
road  of  the  company.  Also  that  other  stock  got  upon  the  road 
at  different  times  and  places,  but  whether  at  such  places  in 
every  instance  as  the  road  was  required  to  fence  does  not  ap> 
pear;  but  it  does  appear  that  some  of  the  animals  did  get  upon 
the  road  where  it  was  not  fenced,  or  required  to  be  fenced  but 
had  not  been.  Defendant  in  error  asked  the  court  to  give  this 
instruction:  — 

''That  if  they  believe  from  the  evidence  that  the  defend- 
ants' servants,  while  operating  the  defendants'  railroad,  killed 
the  stock  in  controversy,  and  that  the  stock  was  killed  beyond 
the  limits  of  any  city,  town,  or  village,  and  within  five  miles 
of  a  settlement,  and  not  at  a  crossing  of  a  public  road  or  high- 
way, and  not  on  the  road  running  through  land  where  the 
plaintiffs  had  already  erected  fences  or  agreed  with  the  com- 
pany so  to  do,  but  were  killed  where  the  defendants  had  not 
fenced  their  railroad,  and  where  the  defendants  were  bound 
by  law  to  fence  their  ]^ad,  then  they  will  find  for  plaintiffs, 
and  assess  their  damage  at  the  value  of  the  stock  shown  by 
the  evidence  to  have  been  killed  at  such  places  by  the  defend- 
ants' locomotives  or  trains." 

It  is  insisted  that  the  stock  may  have  got  upon  the  road  at 
a  place  where  the  company  were  not  bound  to  fence,  and 
strayed  on  the  road  to  a  point  where  the  company  were  bound 
to  fence,  or  they  may  have  got  upon  the  road  through  fences 
that  other  persons  had  made  and  were  bound  to  maintain,  and 
if  so,  the  company  should  only  be  held  liable  for  gross  negli- 
gence.   The  company  are  liable  for  stock  killed  by  their  trains 
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when  ihey  have  got  upon  the  road  where  the  company  are  re- 
quired, but  have  failed,  to  fence;  so  if  they  have  erected  an 
insufficient  fence,  or  failed  to  maintain  a  fence,  and  this  with« 
oat  any  reference  to  the  manner  in  which  they  may  have  con- 
trolled their  engines.  It  is  also  true,  if  stock  enters  where 
others  are  bound  to  erect  and  maintain  fences,  and  are  killed 
at  that  or  another  place,  the  company  are  only  liable  for  gross 
negligence.  But  we  do  not  see  that  this  instruction  refers  to 
such  an  entry  upon  the  road,  and  could  not  have  misled  the 
jury,  and  was  properly  given. 

Plaintiffs  in  error  asked,  but  the  court  refused  to  give,  this 
instruction : — 

"  If  the  stock  got  on  the  track  at  a  point  where  the  road 
was  sufficiently  fenced,  or  where  the  company  was  not  bound 
to  fence,  but  was  killed  at  a  point  where  the  company  was  re- 
quired to  fence  but  had  not  done  so,  still  they  must  find  for 
flie  defendants,  in  the  absence  of  proof  of  gross  negligence  on 
the  part  of  defendants." 

We  can  see  no  objection  to  this  instruction.  The  design  of 
the  statute  was  to  require  and  compel  railroad  companies  to 
fence  their  tracks  so  as  to  prevent  animals  from  getting  upon 
them,  thus  affording  safety  and  protection  to  the  traveling 
public  as  well  as  to  the  owners  of  stock;  and  for  a  violation  of 
that  duty  they  are  required  to  pay  a  fine,  and  declared  to  be 
liable  to  all  damages  resulting  firom  such  failure.  Failing  to 
perform  that  duty  renders  them  liable  for  damages  occasioned 
by  such  an  omission  of  duty,  however  careful  in  other  respects, 
but  we  cannot  say  that  cattle  getting  through  a  fence  and  upon 
a  road,  and  straying  on  the  road  until  it  comes  to  a  point 
where  the  company  are  bound  to  fence,  and  are  there  killed, 
that  the  injury  has  any  the  slightest  connection  with  a  failure 
to  fence  at  the  place  where  the  animal  was  killed.  Such  injury 
is  not  occasioned  by  a  failure  to  fence.  This  instruction  was 
therefore  improperly  refused,  as  the  evidence  tended  to  show 
that  an  oz,  proved  to  have  been  killed,  broke  through  a  fence 
and  got  upon  the  road,  and  was  killed  at  another  place  on  the 
road,  where  the  company  were  required  to  fence.  If  the  jury 
under  this  instruction  believed  that  the  animal  was  thus 
killed,  they  could  not  have  found  the  company  liable,  unless 
they  had  also  found  that  it  had  been  guilty  of  gross  negligence 
in  killing  the  animal. 

The  court  below  erred  in  not  giving  the  seventh  instruction 
asked  by  plaintiffs  in  error.    It  is  perfectly  obvious  that  a 
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man  must  have  a  general  or  a  special  ownership  in  the  prop- 
erty before  he  can  recover  for  injury  it  has  sustained.  If  any 
portion  of  the  property  belonged  to  other  persons  than  plain- 
tiffs below,  or  if  any  portion  of  it  belonged  to  either  of  them 
individually,  they  could  not  recover  for  it.  They  sued  for 
property  belonging  to  them  jointly,  and  can  only  recover  for 
such  property  as  they  prove  so  belonged  to  them,  and  was  in- 
jured by  the  company,  as  averred  in  their  declaration. 

For  these  errors,  the  judgment  of  the  court  below  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 

LiABnjTT  or  Railroad  CoKPAinxs  iob  Injuries  Resultuto  ntoac  Nb- 
OLEOT  TO  Fenoi:  See  Thayer  ▼.  Si.  Louis  A  T.  H.  R,  R.  Co.,  85  Am.  Dec  409, 
and  note.  In  Toledo,  P,,  A  W.  R'y  Co.  v.  Daret,  51  111.  366,  the  principal  caai' 
is  cited,  and  it  is  held  that  it  is  not  enoagh,  in  an  action  for  damages  for  killinj^ 
stock,  to  allege  that  the  road  was  not  fenced  at  the  place  where  the  injury 
occurred,  for  it  does  not  thereby  appear  bnt  that  the  stock  may  have  gone  on 
the  track  at  another  place  where  the  foad  was  fenced. 


Blair  v.  Chamblin. 

[89  ILUKOIS,  52LJ 

If  JuDomNT  Crbditob,  in  ENDSAVOHiNa  TO  Repkkm  tbox  Pbior  Eze* 
ounoN  Sale,  pays  the  redemption  money  and  procores  the  levy  to  be 
indorsed  npon  his  execution  before  the  expiration  of  the  year  allowed 
to  the  debtor  in  which  to  redeem,  this  is  an  irregularity;  but  if  the  salt* 
under  such  levy  should  not  be  made  until  aftw  the  expiration  of  the 
year,  the  debtor  not  having  redeemed,  and  the  prior  purchaser  acquiesces, 
waives  the  irregularity  of  the  premature  redemption  and  levy,  and  re- 
ceives the  redemption  money,  the  redemption  cannot  be  attacked  for 
irregularity  by  the  judgment  debtor. 

RiQHTB  or  Purchaser  at  Execution  Sale  bt  Judoment  Creditor,  who 
has  redeemed  from  a  prior  sale  on  execution,  relate  back  to  the  time 
when  the  lien  under  the  proceedings  from  which  the  redemption  was 
made  first  attached. 

Purchaser  under  Judgment  and  Execution,  Fiuno  ma  Bill  in  Chan- 
OERY  to  Redeem  from  a  prior  trust  deed,  will  not  be  required  also  to 
redeem  from  an  absolute  deed  held  by  the  same  party,  which  was  given 
to  secure  other  indebtedness  than  that  secured  by  the  trust  deed,  if  the 
absolute  deed  was  not  recorded  until  after  the  lien  under  which  the  exe* 
oution  purchaser  claims  attached,  although  made  prior  to  that  time.  If, 
however,  the  purchaser  wishes  to  have  the  absolute  deed  canceled,  lie 
must  pay  all  the  debts  secured  by  it. 

Penalties  for  Non-ferformance  ot  Contract  will  Gbnseallt  be  Re- 
lieved AGAINST  in  chancery  where  full  compensation  can  bo 
given  for  the  non-performance  of  the  contract 
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which  is  a  prior  lien,  cannot  ask  relief  from  a  penalty  provided  by  such 
trust  deed. 
Wherb  Pubghasba  at  ExicunoN  Sale  Sought  to  Redeem  from  prior  deed 
of  trostt  the  holder  of  which  also  held  an  abeolate  deed,  which,  how- 
ever waa  recorded  sabseqnent  to  the  judgment  nnder  which  said  pur- 
ehaaer  claimed,  and  the  grantee  nnder  such  deeds  had  gone  into  possession 
and  made  valuable  improvements,  which  he  was  regarded  as  having  done 
in  good  faith,  under  the  belief  that  he  owned  the  land,  it  was  held  that 
the  redemptioner  must  pay  the  value  of  permanent  improvements  at  the 
date  of  the  redemption  made  by  such  grantee  prior  to  the  filing  of  th# 
bin,  and  also  all  taxes  paid  by  him,  with  interest  from  the  date  of  pay- 
ment. 

Bill  in  chancery.    The  opinion  states  the  factB. 

David  A,  Smith,  for  the  appellants. 
WiUiam  H,  Hemdon,  for  the  appeUee. 

By  Court,  Lawrence,  J.  This  is  a  bill  brought  by  the  ap- 
pellants, as  purchasers  under  judgment  and  execution,  to 
redeem  from  a  prior  deed  of  trust.  The  material  facts,  so  far 
as  they  affect  the  opinion  of  the  court,  are  as  follows:  — 

On  the  12th  of  January,  1858,  one  Tunison  executed  to  one 
Wright  his  note  for  $1,250,  falling  due  in  one  year,  bearing 
ten  per  cent  interest  from  date,  and  ending  with  these  wordsr 
"And  if  this  note  is  not  paid  at  maturity,  the  whole  amoimt 
then  to  draw  twenty-five  per  cent  per  annum  thereafter  a» 
damages  for  delay."  Tunison  also  executed  to  Wright  a  deed 
of  trust  upon  720  acres  of  land  in  Mason  County,  to  secure 
the  payment  of  this  note,  which  was  recorded  February  6^ 
1858,  and  was  the  oldest  lien  upon  the  land. 

At  the  April  term,  1859,  of  the  Alton  City  court,  one  Barry 
recovered  a  judgment  against  Tunison  for  $926.63,  upon  which 
execution  was  issued  to  the  sheriff  of  Mason  County,  and  by 
him  levied  on  the  same  land,  and  a  certificate  of  levy  duly 
filed  in  the  recorder's  office  at  ten  o'clock,  a.  m.,  on  the  8d  of 
June,  1859. 

On  the  same  day,  but  a  few  hours  later,  Chamblin,  the  ap- 
pellee, filed  for  record  an  absolute  deed  from  Tunison  and  wife 
to  himself,  bearing  date  May  80,  1859,  and  being  for  a  nomi- 
nal connideration  of  one  dollar.  This  deed  was  given  to  se- 
cure a  general  indebtedness  from  Tunison  to  Chamblin,  which, 
by  an  award  made  between  them  on  the  IGth  of  July,  1860,  waa 
determined  to  be  $1,552.48.  On  the  29th  of  August,  1859, 
Chamblin  bought  of  Wright  the  above-mentioned  note  from 
Tunison  to  him  secured  by  the  deed  of  trust. 
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On  the  25th  of  June,  1859,  the  land  was  sold  under  the 
Barry  execution,  and  bid  in  by  him  for  the  amount  of  his 
judgment. 

At  the  October  term,  1859,  of  the  Madison  circuit  court, 
Blair,  Ballinger,  &  Co.,  appellants,  recovered  judgment  against 
Tunison  for  $751.89,  and  on  the  9th  of  June,  1860,  redeemed 
from  the  Barry  sale,  and  on  the  Ist  of  August,  1860,  sold 
under  their  own  execution.  They  were  the  purchasers  at  this 
sale,  and  the  sheriff  made  them  a  deed. 

They  then  filed  their  bill  in  the  Mason  circuit  court  against 
Chamblin  as  owner  of  the  Wright  note  and  deed  of  trust,  to 
redeem  said  deed. 

Chamblin  answers,  setting  up  a  large  indebtedness  finom 
Tunison  to  himself,  independently  of  the  Wright  note,  and 
setting  up  the  absolute  deed  as  security  for  the  general  in- 
debtedness. 

Tunison  was  party  defendant  to  the  original  bill,  but  dying 
pending  the  proceedings,  his  wife  voluntarily  came  in  and  had 
herself  made  defendant  as  his  administratrix.  She  also  filed 
a  cross-bill,  claiming  the  right  to  redeem  as  dowress. 

What  we  have  said  presents  the  facts  and  pleadings  so  far 
as  they  are  important  to  the  decision  of  the  case.  The  circuit 
court  decreed  the  complainants  to  j)ay  tlie  Wright  note  and 
twenty-five  per  cent  interest,  and  also  the  debt  secured  by  the 
absolute  deed,  from  which  decree  they  appealed. 

It  is  urged  by  the  counsel  for  the  appellee  that  the  appellants 
proceeded  so  irregularly  in  redeeming  as  judgment  creditors 
from  the  Barry  sale  that  they  acquired  no  title  under  the 
sheriff's  deed,  and  hence  have  no  right  of  redemption  from  the 
Wright  deed  of  trust.  The  irregularity  consisted  in  levying 
their  execution  and  paying  the  redemption  money  to  the  sheriff 
before  the  expiration  o^  a  year  from  the  day  of  sale.  The  sub- 
sequent proceedings  seem  to  have  been  regular,  as  the  sale  was 
made  on  the  1st  of  August,  and  the  year  had  expired  on  the 
25th  of  June. 

Unquestionably,  Tunison,  the  judgment  debtor,  or  rather 
Chamblin,  his  grantee,  had  the  right  within  the  year  to  dis- 
regard the  steps  taken  by  the  appellants  with  a  view  to  redemp- 
tion, and  himself  to  redeem.  Had  he  done  this  the  appellants 
could  not  have  consummated  their  redemption.  This  he  did 
not  choose  to  do,  but  allowed  the  title  acquired  by  Barry  at 
the  sale  under  his  execution  to  ripen  either  in  Barry  or  in 
Blair,  as  the  redeeming  creditor;  and  so  far  as  Chamblin  was 
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concerned,  it  did  not  matter  to  which  of  them  the  sheriff  shoald 
make  his  deed.  Chamblin's  rights  were  gone  by  his  failure  to 
redeem  within  the  year,  except  such  rights  as  he  might  hold 
paramount  to  the  judgment. 

Whether  the  irregularities  of  Blair  in  redeeming  would  have 
enabled  Barry  to  treat  the  redemption  as  invalid,  and  insist 
ux)on  a  deed  to  himself,  it  is  needless  to  decide.  There  is 
nothing  in  the  record  before  us  to  indicate  that  Barry  did  not 
acquiesce  in  Blair's  proceedings,  and  receive  the  redemption 
money.  The  sheriff  deeded  to  Blair,  and  it  is  not  intimated 
in  the  record  or  arguments  of  counsel  that  any  opposition  was 
made  by  Barry.  We  must  presume,  then,  that  he  acquiesced 
in  the  redemption,  and  waived  whatever  irregularities  had 
intervened.  He  at  least  does  not  complain,  and  he  is  the  only 
person  who  has  the  right  to  do  so.  The  moment  the  year 
expired  the  irregularities  became,  as  to  Chamblin,  res  inter 
alios.  Blair,  with  the  consent  of  Barry,  is  now  substituted  to 
all  the  rights  of  the  latter,  and  has  precisely  the  same  stand- 
ing in  court  for  the  purposes  of  this  bill  that  Bany  would  have 
had. 

Against  this  view  of  the  validity  of  Blair's  redemption, 
counsel  have  cited  the  cases  of  Merry  v.  Bostirich,  13  111.  398 
[54  Am.  Dec.  434],  and  Watson  v.  Reissig,  24  Id.  281  [76  Am« 
Dec.  746].  The  principle  established  by  those  cases  is,  that 
the  judgment  debtor's  right  of  redemption  within  the  year 
cannot  be  levied  on  and  sold  under  execution,  since  to  permit 
this  would  destroy  his  right  to  redeem,  which  is  intended  to  be 
personal  and  exclusive  in  him  during  the  twelve  months.  In 
sustaining  the  redemption  by  Blair,  we  do  not  depart  from 
the  authority  of  those  cases,  for  the  sale  under  his  execution 
was  not  made  until  after  the  expiration  of  the  year.  The  only 
irregularities  consisted  in  pajdng  the  redemption  money  to  the 
sheriff,  and  causing  him  to  indorse  the  levy  on  the  execution 
within  the  year,  but  the  sale  was  not  made  until  thirty-five 
days  after  the  expiration  of  the  year,  and  therefore  occurred 
precisely  as  it  might  have  done  if  the  levy  had  been  made 
and  the  redemption  money  paid  on  the  first  day  after  its 
expiration.  For  the  purposes  of  the  sale,  the  parties  treated 
the  redemption  and  levy  as  having  been  made  after  the  year 
had  closed.  We  are  not  prepared  to  admit  that  the  mere  fact 
that  the  money  was  paid  to  the  sheriff  and  the  levy  indorsed 
by  him  prematurely,  when  for  the  purposes  of  advertisement 
and  sale  they  were  treated  as  not  having  occurred  until  the 
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year  had  expired,  woald  be  such  an  irregularity  as  would  en- 
title even  the  purchaser  from  whom  redemption  is  made  to  resipt 
fiuch  redemption  as  void.  It  might  be  contended  with  much 
force  that  the  redeeming  creditor  who  had  paid  his  money  pre- 
maturely might  at  the  end  of  the  year  go  to  the  sheriff,  with- 
<lraw  his  deposit,  and  at  the  same  moment  redeposit  the  money 
with  the  sheriff,  and  cause  him  to  strike  from  the  execution 
the  premature  levy,  and  at  once  write  out  a  new  levy.  Yet 
if  this  form  would  cure  the  irregularity  of  the  levy,  why  not  at 
once  hold  that  the  redemption  money  prematurely  deposited 
with  the  sheriff  is  to  be  considered  as  taking  effect  as  a  re- 
demption at  the  earliest  moment  when  it  could  become  opera- 
tive, if  the  redeeming  creditor  and  the  sheriff  themselves  have 
thus  treated  it  in  their  subsequent  proceedings? 

However  this  question  may  be  decided  in  a  contest  between 
the  redeeming  judgment  creditor  and  the  purchaser  whose 
purchase  is  redeemed,  —  and  in  regard  to  it  we  express  no 
opinion, — we  entertain  no  doubt  that  if  the  latter  acquiesces, 
waives  the  irregularities,  and  receives  the  redemption  money, 
the  judgment  debtor  cannot  challenge  the  redemption.  As  we 
have  already  said,  his  rights  are  gone  when  he  allows  a  year 
to  elapse  without  offering  to  redeem,  and  whether  the  sheriff 
conveys  to  the  first  purchaser  or  to  the  redeeming  creditor  is 
£L  matter  in  no  wise  affecting  the  judgment  debtor.  His  title 
has  passed  to  one  of  them;  and  if  they  have  no  contest,  and 
the  first  purchaser  has  consented,  by  accepting  the  redemption 
money,  that  the  redeeming  creditor  shall  be  substituted  to  his 
rights  and  receive  the  sheriff's  deed,  the  judgment  debtor  can- 
not be  permitted  to  question  the  propriety  of  his  proceeding. 
We  have  said  more  upon  this  subject  than  we  should  have 
<leemed  necessary  but  for  the  apparent  confidence  with  which 
counsel  have  urged  the  point. 

The  next  question  is  as  to  the  terms  upon  which  Blair  shall 
he  permitted  to  redeem  from  the  deed  of  trust  now  held  by 
Ohamblin.  The  appellee  contends  that  the  indebtedness 
<iue  from  Tunison  to  Chamblin,  independently  of  the  Wright 
note,  and  which  the  absolute  deed,  recorded  subsequently  to 
the  record  of  the  Barry  levy,  was  doubtless  given  to  secure, 
should  be  paid  by  the  appellants  before  they  are  permitted  to 
redeem  the  deed  of  trust.  We  are  unable  to  perceive  upon 
what  principle  this  claim  can  be  sustained.  The  appellants 
now  own  the  land  by  a  title  which  relates  back  to  the  filing 
for  record  of  Barry's  certificate  of  levy,  and  which  is  therefore 
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paramount  to  any  rights  the  appellee  can  claim  under  his 
absolute  deed.  If  the  appellants  seek  to  have  that  deed  can- 
celed, they  must,  of  course,  pay  all  the  debts  secured  by  it  be- 
fore this  prayer  can  be  granted.  But  they  only  ask  to  redeem 
from  the  deed  of  trust,  on  the  ground  that  it  is  an  encum- 
brance older  than  their  own  title.  The  absolute  and  junior 
deed  they  leave  in  force  for  whatever  it  may  be  worth,  and 
this,  under  the  operation  of  our  registry  laws,  they  have  the 
right  to  do. 

How  much,  then,  must  Blair  pay  to  redeem  from  the  deed 
of  trust?  The  note  secured  by  it  drew  twenty-five  per  cent 
after  its  maturity  at  one  year  from  its  date.  The  appellant 
contends  that  in  redeeming  this  debt  the  interest  should  be 
computed  at  only  ten  per  cent,  instead  of  according  to  the 
terms  of  the  note.  He  admits  that  the  contract  is  not  usuri- 
ousy  but  insists  that  the  twenty-five  per  cent  is  to  be  regarded 
as  one  of  those  penalties  from  which  a  court  of  chancery  will 
relieve. 

The  cases  in  which  courts  of  chancery  have  relieved  from 
penalties  have  generally  arisen  under  contracts  in  which  the 
performance  of  some  collateral  act,  like  the  conveyance  of 
land,  has  been  sought  to  be  secured  by  an  agreement  that  in 
the  event  of  non-performance  a  stipulated  sum  of  money  should 
be  paid.  In  such  cases  relief  will  be  granted  against  an  un- 
reasonable penalty,  where  full  compensation  can  be  otherwise 
given  for  the  non-performance  of  the  contract.  But  in  the 
exercise  of  a  power  of  this  character,  every  case  must  neces- 
sarily depend  upon  its  own  equities,  and  while  the  general 
principle  is  settled  as  above  staked,  a  court  of  chancery  may 
still  withhold  its  aid,  and  leave  the  parties  to  their  legal  rights, 
if  the  peculiar  circumstances  of  the  case  before  it  are  not  such' 
as  to  call  for  its  interposition  on  equitable  grounds.  In  the 
case  before  uq,  we  may  concede  that  the  provision  for  the  pay- 
ment of  twenty-five  per  cent  may  be  regarded  as  in  the  nature 
of  a  penalty;  and  yet,  as  this  case  stands,  we  do  not  consider 
Blair  entitled  to  insist  that  Ghamblin  shall  accept  less  than 
the  sum  due  by  the  terms  and  letter  of  his  contract.  For  this 
is  not  a  case  in  which  an  oppressed  debtor  is  seeking  relief 
against  an  unconscionable  contract  extorted  from  him  by  his 
creditor.  Tunison,  the  maker  of  this  note,  is  not  complaining, 
nor  is  Wright,  the  payee,  defending.  It  is  a  race  between  two 
creditors  of  an  insolvent  man,  each  seeking  to  avail  himself 
of  all  his  legal  rights.    Blair  having  been  substituted  to  the 
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rights  of  Barry,  and  Barry  having  filed  for  record  his  oertiflcaie 
of  levy  a  few  hours  before  the  filing  of  Chamblin's  absolute 
deed,  Blair's  title  cuts  off  that  deed,  though  made  before  hia 
levy.  There  is  certainly  no  natural  equity  in  thus  preferring 
the  junior  to  the  senior  lien,  and  it  is  done  only  through  our 
registry  laws.  Blair  has,  however,  a  perfect  right  to  assert  tho 
priority  which  the  law  gives  him,  although  he  thereby  de* 
prives  Chamblin  of  all  security  for  the  payment  of  so  much  of 
Tunison's  debt  as  was  protected  by  the  absolute  deed. 

But  Chamblin's  deed  of  trust  is  older,  both  in  date  and 
record,  than  the  levy  under  which  Blair  claims.  He  bought 
this  of  Wright  after  Tunison  had  conveyed  to  him,  and  was 
obliged  to  buy  it  in  order  to  protect  his  own  lien,  the  deed  of 
trust  having  matured.  He  paid  for  it  the  full  amount  due  on 
its  face,  as  the  witnesses  state,  in  gold.  It  drew  twenty-five 
per  cent  per  annum  after  its  maturity,  as  damages,  and  this 
contract,  it  is  admitted,  was  not  usurious  nor  illegal.  Now, 
in  a  case  where  Blair  avails  himself  of  his  legal  right,  under 
the  registry  law,  to  cut  off  a  lien  older  in  date  than  his  own, 
and  thereby  deprive  Chamblin  of  all  security  for  more  than 
half  of  his  debt,  we  do  not  perceive  why  Chamblin  should  not 
be  permitted  to  stand  in  turn  upon  his  legal  rights  in  regard 
to  the  deed  of  trust,  and  insist  that  he  should  not  be  required 
to  surrender  it  without  full  payment  of  what  is  due  by  the 
strict  terms  of  a  contract  confessedly  legal.  Blair  insists  that 
he  stands  in  Tunison's  shoes  and  is  clothed  with  all  his  rights. 
But  he  would  not  be  willing  to  push  this  argument,  in  all  its 
aspects,  to  its  legitimate  conclusion,  since  Chamblin  could  not 
be  compelled  to  yield  the  land  to  Tunison,  as  he  must  to 
Blair,  until  the  absolute  deed,  as  well  as  the  deed  of  trust,  had 
been  redeemed.  Blair  would  not  be  willing  to  take  this  bur- 
den upon  himself,  even  for  the  sake  of  relief  from  all  interest 
on  the  deed  of  trust  above  ten  per  cent.  As  already  said,  we 
regard  the  case  as  merely  a  contest  between  creditors,  in 
which  each  is  at  liberty  to  stand  upon  his  legal  rights,  and 
seize  whatever  tabula  in  naufragio  may  come  in  his  way. 
Blair's  relation  to  this  deed  of  trust  is  that  of  a  volunteer; 
and  while  he  has  a  clear  right  to  redeem  it,  we  do  not  think 
the  case  of  such  a  character  as  to  justify  a  oourt  of  chancery 
in  requiring  Chamblin  to  accept  less  than  the  amount  due  by 
the  terms  of  his  contract. 

The  only  remaining  question  presented  by  this  record  re» 
lates  to  the  improvements  made  by  the  appellee  upon  the 
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land.  At  the  time  Tanison  made  the  absolute  deed  to  the 
appellee,  he  was  largely  indebted  to  the  latter,  apart  from 
the  Wright  note.  The  presumption  from  the  record  is,  that 
at  that  time  it  was  not  expected  by  either  party  that  Tunison 
would  redeem  the  land.  The  appellee  took  possession  and 
made  valuable  improvements.  It  is  difficult  to  avoid  the  con- 
duaion  that  he  did  this  in  good  faith,  under  the  belief  that  he 
owned  the  land;  and  this  would  bring  the  case  within  the  rule 
laid  down  in  McConnell  v.  Hohbvsh^  11  111.  70.  Certain  it  is 
that  these  improvements  were  made  under  such  a  title  as  is 
contemplated  by  our  ejectment  statute;  and  as  against  this  re- 
deeming creditor,  the  equity  is  certainly  as  strong  as  it  would 
be  against  the  owner  of  a  paramount  title  evicting  in  an  action 
of  ejectment. 

In  redeeming,  the  value  of  the  permanent  improvements  at 
<he  date  of  the  redemption,  so  far  as  they  were  made  by 
Chamblin  prior  to  the  filing  of  the  bill  herein,  and  also  all 
taxes  paid  by  Chamblin,  with  interest  from  the  date  of  pay- 
ment, must  be  refunded  to  him. 

There  is  nothing  in  the  record  showing  the  peroeption  by 
the  appellee  of  rents  and  profits,  nor  is  any  question  raised  in 
regard  to  them. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  conformity  with  this  opin- 
ioii. 

Decree  reversed. 


BsDnooNO  Jubokhit  Chxditob  is  Sxjbbooatkd  to  rights  of  the  pur- 
rfiiirr  from  whom  he  redeems:  Lamb  v.  Richards,  43  IlL  315;  and  the  latter 
may  complain  of  irregularities  in  the  redemption;  bat  if  he  waives  snoh 
irregularities  by  accepting  the  redemption  money,  other  parties  not  injured 
cannot  complain:  Money  v.  WesUoUt  40  Id.  163;  ^mney  v.  KnoebO,  47  Id.  421, 
all  citing  the  principal  case. 

Bsuxr  nr  Equttt  vrom  PK!?ALTm  mxi>  FoBnrruBBS:  See  note  to  Smith 
v.  Maarmer^  68  Am.  Deo.  85.  Tlie  principal  case  is  cited,  and  it  is  held  thai 
mch  a  penalty  as  is  shown  by  the  facts  thereof  will  not  be  relieved  agaiastt 
Docra^  ▼.  Bwh,  78  111.  54;  WoOxr  v.  AU,  83  Id.  230. 
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dnring  the  time  that  ihey  contiiiae  to  be  bo  held;  and  during  sach  tuns 
they  are  in  the  same  utnation,  with  reference  to  a  judgment  lien,  at 
though  no  judgment  existed  against  the  owner.  But  when  ezemptioii 
as  a  homestead  shall  from  any  cause  cease  to  exist,  and  the  premises  be- 
come liable  to  levy  and  sale,  then  the  first  levy  thereafter  will  bind  tiie 
property,  whether  the  writ  be  issued  upon  a  senior  or  »  judor  Judg- 
ment. 

Ejbctkbnt.    The  opinion  states  the  taciB. 

E.  S.  SmitK  for  the  plaintiff  in  error. 
Church  and  Kerr^  for  the  defendant  in  error. 

67  Court,  Walkbb,  C.  J.  This  record  presents  the  ques- 
tion whether  the  ordinary  lien  of  a  judgment  attaches  to  the 
lot  of  ground  owned  and  occupied  as  a  homestead  by  a  debtor 
who  is  protected  by  the  act  creating  the  exemption.  The  act 
declares  that  it  shall  be  exempt  from  levy  and  forced  sale 
under  any  process  or  order  from  any  court  of  law  or  equity 
in  this  state,  occupied  as  a  residence  and  owned  by  the  debtor, 
being  a  householder  and  having  a  family,  to  the  value  of  one 
thousand  dollars.  It  also  provides  that  such  exemption  shall 
continue  after  the  death  of  such  householder  for  the  benefit 
of  the  widow  and  family,  some  one  of  them  continuing  to 
occupy  such  homestead  until  the  youngest  child  arrives  at 
twenty-one  years  of  age,  and  until  the  death  of  the  widow. 
It  likewise  provides  that  a  release  or  waiver  of  such  exemp- 
tion shall  not  be  valid  unless  it  shall  be  in  writing,  sub- 
scribed by  the  householder,  and  acknowledged  as  conveyances 
of  real  estate  are  required  by  law  to  be  acknowledged.  And 
the  amendatory  act  of  1857  declares  that  the  wife,  if  he  have 
one,  shall  join  in  the  waiver  or  release  to  render  it  effectual. 

It  is  agreed  that  Edward  B.  Conklin  was  on  the  second  day 
of  December,  1857,  the  owner  of  the  premises  in  controversy 
in  fee-simple;  that  on  that  day  plaintiff  in  error  and  others 
recovered  a  judgment  against  him  in  the  McHenry  circint 
court  for  the  sum  of  $746.11;  that  within  one  year  an  execu- 
tion was  issued  upon  the  judgment  and  was  returned  unsatis- 
fied; that  on  the  sixth  day  of  July,  1861,  an  alias  fi,  fa.  was 
issued,  and  the  premises  were  levied  upon,  which  were  sold  on 
the  thirty-first  day  of  that  month,  and  purchased  by  plaintiff 
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in  error,  and  a  deed  was  afterward  executed  to  him  by  the 
Bheriff.  It  alBo  appears  that  when  this  judgment  was  ren- 
dered  Conklin  was  a  married  man,  having  a  wife  and  family, 
who  resided  upon  the  premises  and  occupied  them  as  a  home- 
stead, and  that  the  property  was  worth  less  than  three  thousand 
dollars. 

It  is  also  agreed  that  on  the  twentieth  day  of  October,  1860, 
one  Ira  D.  Whipple  recovered  a  judgment  against  Conklin  in 
the  same  court  for  $810,  and  on  the  tenth  day  of  December, 
1860,  an  execution  was  issued  upon  this  judgment,  and  placed 
in  the  hands  of  the  sheriff,  who  on  that  day  levied  upon  the 
property;  and  on  the  same  day  Conklin  and  wife  executed 
and  delivered  a  release  and  waiver  of  their  right  to  claim  the 
homestead  to  Whipple,  and  the  same  was  sold  and  a  deed 
given  by  the  sheriff  to  plaintiff  in  execution.  That  at  the 
date  of  the  release  and  sale,  Conklin  and  family  were  occu- 
pying the  premises  as  a  homestead.  Afterward,  Whipple 
conveyed  the  premises  to  defendant  in  error,  who  was  in  pos- 
session when  this  suit  was  commenced.  It  is  likewise  agreed 
that  neither  debt  was  contracted  for  the  purchase  nor  for  im- 
provements or  repairs  on  the  property,  and  that  they  were 
contracted  after  the  fourth  day  of  July,  1851. 

A  lien  may  be  defined  to  be  a  charge  on  property  for  the 
pa3niient  of  a  debt  or  duty,  and  for  which  it  may  be  sold  in 
discharge  of  the  lien.  Can  it  be  said  that  the  homestead  is 
charged  with  the  debt,  and  it  may  be  sold  to  discharge  the 
lien,  when  the  statute  has  declared  that  it  shall  neither  be 
levied  upon  nor  sold  while  it  is  thus  occupied?  It  is  ex- 
empted from  such  a  sale,  which  repels  the  idea  that  it  is 
charged  with  the  debt.  It  is  true  that  it  may  be  levied  upon 
and  sold  when  it  ceases  to  be  a  homestead  within  the  meaning 
of  the  act,  and  so  may  personal  property  after  the  execution 
has  come  to  the  hands  of  the  officer,  but  no  lien  can  exist  on 
the  latter  description  of  property  until  it  is  created  by  the 
delivery  of  the  writ  to  the  officer  to  execute. 

At  the  common  law,  the  lien  on  personal  property  was  cre- 
ated in  the  same  manner,  but  it  related  back  to  the  test  of 
the  writ.  But  to  prevent  hardship  and  injustice,  the  act  of 
29  Car.  II.,  c.  8,  sec.  16-,  provided  that  a  fieri  facias  or  other 
writ  of  execution  should  bind  the  property  of  the  goods  of 
the  defendant  only  from  the  time  the  writ  should  be  deliv- 
ered to  the  officer  to  be  executed.  But  the  lien  neither  at  the 
oommon  law  nor  under  the  statute  was  created  by  the  right 
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to  subject  property  to  sale  in  eatisfiEictioii  of  the  debt,  but  by 
the  delivery  of  the  writ. 

The  statute  has  authorized  execution  to  issue  upon  a  judg- 
ment of  the  circuit  court  to  any  county  in  the  state,  and  when 
80  issued,  the  debtor's  lands  may  be  levied  upon  and  sold,  yet 
the  judgment  creates  no  lien  beyond  the  limits  of  the  county 
where  the  judgment  is  rendered.  Until  the  execution  is  re- 
ceived by  the  officer,  a  lien  does  not  attach  to  the  lands  in  the 
hands  of  the  debtor,  nor  as  to  bona  fide  creditors  and  pur- 
chasers until  the  officer  has  made  and  filed  a  certificate  of 
levy  with  the  recorder,  as  required  by  the  twenty-fifth  section 
of  the  chapter  regulating  judgments  and  executions. 

At  common  law,  a  judgment  created  no  lien  on  real  estatei 
nor  could  it  be  sold  on  execution.  But  as  trade  became  de- 
veloped, and  was  fostered  by  the  government,  it  was  found 
necessary  to  subject  it  to  the  payment  of  debts.  The  first  en- 
actment having  that  object  was  the  statute  of  2  Westminsteri 
adopted  13  Edw.  I.,  c.  18,  which  was  usually  called  the  stat- 
ute de  mercatoribvs.  It  authorized  the  judgment  creditor  to 
sue  out  the  writ  of  elegitj  by  which  the  sheriff  was  required  to 
have  all  of  the  debtor's  goods  liable  to  execution  appraised 
and  delivered  to  the  creditor  in  satisfaction  of  his  debt,  and  if 
insufficient  for  the  purpose,  to  deliver  to  him  a  moiety  of  his 
freehold  estate  until  he  should  have  execution  of  his  judgments 
The  court,  in  analogy  to  a  fieri  JadaSy  held  that  this  writ 
created  a  lien  on  the  real  estate  of  the  debtor  from  the  test  of 
the  writ.  Thus  it  will  be  seen  that  it  was  the  writ,  and  not 
the  judgment,  which  created  the  lien.  It  is  true  that  the  writ 
under  the  ancient  English  practice  bore  test  of  the  date  of  the 
judgment,  but  still  it  was  the  writ,  and  not  the  judgment,  which 
created  a  lien  on  the  debtor's  property.  Then  if  the  analogies 
of  the  law  are  to  be  observed,  real  estate  not  liable  to  a  judg- 
ment lien  or  sale  on  execution  until  the  happening  of  a  par^ 
ticular  contingency  would,  like  the  lien  under  the  statute  of  2 
Westminster,  become  such  only  upon  the  delivery  of  the  writ. 

In  the  case  of  Qreen  v.  Marksj  25  111.  221,  this  court  held 
that  the  judgment  lien  did  not  attach  to  the  homestead;  that 
its  exemption  from  levy  and  sale  placed  it  beyond  the  opera- 
tion of  a  hen.  It  was  also  held  that  while  it  remained  ex- 
empt it  was  in  the  same  situation  as  though  the  judgment 
had  never  existed.  The  question  then  presents  itself.  When 
does  a  lien  attach?  If  the  analogies  of  the  law  are  followed, 
it,  like  personal  property,  or  luuUb  in  a  different  county  from 
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that  in  which  the  jndgment  is  recovered,  becomes  bound  bj 
the  delivery  of  the  writ  to  the  officer  to  execute  after  the  ex- 
emption has  ceased,  and  this  without  reference  to  the  dates  of 
the  judgments.  Land  lying  in  a  different  county  from  that  in 
which  a  judgment  is  obtained,  like  the  homestead,  is  not  af- 
fected by  a  lien;  yet  before  the  statute  required  a  certificate  of 
levy,  the  levy  by  the  officer  created  a  lien  without  reference 
to  the  date  of  other  judgments  similarly  situated.  So  with 
the  homestead  after  the  exemption  has  from  any  cause  ceased 
to  exist,  and  it  has  become  liable  to  levy  and  sale,  the  first 
levy  by  the  officer  will  bind  the  property,  whether  the  writ  is 
issued  on  a  senior  or  junior  judgment. 

Then  this  property,  being  neither  subject  to  a  lien,  a  levy, 
or  a  sale,  while  occupied  as  a  homestead,  when  it  ceased  to  be 
protected  by  the  statute,  it  became  liable  to  levy  and  sale 
nnder  the  first  execution  issued  and  levied.  When  the  judg- 
ment debtor  and  his  wife  released  the  benefit  of  the  homestead 
act  by  deed  to  the  plaintiff  in  the  junior  judgment,  the  act 
then  no  further  exempted  it  from  levy  and  sale.  It  thereby 
became  liable  to  the  execution  on  that  judgment;  and  that  exe- 
cution being  in  existence  when  the  release  was  executed,  and 
followed  by  a  levy  and  sale,  all  of  the  judgment  debtor's  title 
passed  to  the  purchaser.  Nor  was  it  a  subject  to  be  defeated 
by  a  sale  under  the  senior  judgment,  nor  did  the  sale  under 
it  affect  the  title  acquired  under  the  sale  on  the  execu- 
tion issued  in  favor  of  the  plaintiff  in  the  junior  judgment. 
Defendant  in  error  having  acquired  title  under  that  sale,  plain- 
tiff in  error  could  only  recover  upon  paramount  title  derived 
from  some  other  source.  Having  obtained  no  title  by  his  pur- 
chase under  his  execution,  he  thereby  acquired  no  right  to 
recover. 

It  was,  however,  insisted  that  the  removal  of  Gonklin  to  Iowa 
was  such  an  abandonment  as  rendered  the  premises  liable  to 
sale  under  the  prior  judgment.  This  is  true;  but  there  being 
no  lien,  and  the  creditor  being  prohibited  by  the  statute  from 
levying  or  selling  the  property  while  it  was  occupied  as  a 
homestead,  and  the  execution  on  the  junior  judgment  being 
first  issued  and  levied  aft;er  it  became  liable  to  sale,  the  senior 
jndgment  became  thereby  postponed,  and  the  execution  on 
the  junior  judgment  became  preferred.  The  homestead  act 
provides  that  in  case  the  homestead  is  worth  more  than  one 
thousand  dollars,  and  is  not  susceptible  of  division,  it  may  be 
■dd,  and  that  sum  paid  to  the  judgment  debtor,  and  that  the 
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money  shall  be  exempt  from  execution  for  one  year.  Suppose, 
in  such  a  case,  the  debtor  after  receiving  the  money  should 
remove  to  a  different  state, — would  any  one  suppose  that  it 
would  change  the  right  to  hold  the  money  exempt  from  exe- 
cution? The  statute  has  made  no  such  exception  or  restric- 
tion. It  is  not  even  like  the  act  exempting  personal  property 
from  execution  and  attachment,  as  in  that  case  such  property 
is  only  exempt  while  the  party  is  residing  in  the  state,  or  in 
removing  from  one  county  to  another  in  the  state. 

In  this  case  there  is  nothing  appearing  from  which  it  may 
be  inferred  that  the  debt  of  the  plaintiff  in  the  junior  judg- 
ment was  not  just  and  fairly  owing;  and  it  does  appear  that 
he  paid  the  debtor  a  consideration  to  release  the  homestead 
right  in  favor  of  his  execution.  In  this  we  perceive  nothing 
inequitable  or  unjust.  On  the  contrary,  if  the  land,  under  the 
circumstances,  was  held  liable  to  the  prior  judgment,  the  cred- 
itor in  the  junior  judgment  would  be  compelled  to  lose  his 
money  thus  advanced,  while  the  creditor  in  the  prior  judg- 
ment would  reap  all  of  the  benefits  resulting  from  the  release 
to  the  creditor  under  the  junior  judgment. 

Again,  there  seems  to  be  no  question  of  the  right  of  the 
debtor  coming  within  the  provisions  of  the  act  to  hold  the 
homestead  right,  as  contradistinguished  from  the  land  itself^ 
free  from  all  lien.  And  that  right  is  co-extensive  with  prem- 
ises occupied  as  a  homestead  to  the  value  of  one  thousand 
dollars.  To  this  right  to  hold  and  occupy  to  that  extent  no 
lien  can  attach,  as  the  statute  has  conferred  the  right,  and  de- 
clared that  the  land  shall  be  exempt  from  levy  and  forced 
sale  so  long  as  it  is  thus  occupied.  That  the  statute  designed 
the  premises,  to  the  extent  of  one  thousand  dollars,  to  be  free 
from  the  operation  of  the  lien,  is  manifest  from  the  fact  that 
the  excess  over  and  above  the  value  of  that  sum  may  be  levied 
and  sold  in  the  mode  pointed  out  by  the  act;  and  if  not  sus- 
ceptible of  division,  then  the  entire  premises  may  be  sold  upon 
the  creditor's  paying  one  thousand  dollars  to  the  debtor,  which 
is  declared  to  be  exempt  for  one  year.  If  the  right  to  occupy, 
or  the  land  itself,  had  been  intended  to  be  subject  to  the  lien 
of  the  judgment)  why  not  authorize  a  sale  subject  to  the  right 
of  the  debtor  to  occupy  it  as  a  homestead? 

If  the  judgment  creditor  may  extinguish  the  right  for  the 
purpose  of  subjecting  the  excess  to  his  execution,  why  may  not 
the  occupant  release  and  transfer  the  right  to  a  judgment  cred- 
itor?   He  has  the  right  t^  occupy  it  so  long  as  he  is  the  head 
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of  a  family;  and  on  his  death,  his  family  may  occupy  it  until 
the  death  of  his  widow,  or  until  his  youngest  child  shall  arrive 
at  the  age  of  twenty-one  years.  He  may  thus  hold  the  creditor 
at  arm's-length,  and  effectually  prevent  him  from  rendering 
his  debt  of  any  practical  use.  If  a  lien  was  given,  we  can  see 
no  benefit  that  could  thereby  result  to  the  debtor,  as  the  home- 
stead right  would  prevent  it  from  being  rendered  available. 
Then,  in  either  view  of  the  case,  we  have  seen  that  the  priority 
of  a  judgment  gives  no  right  to  sell  the  land  so  as  to  defeat 
the  sale  under  the  junior  judgment. 

For  these  reasons,  we  are  of  the  opinion  that  the  judgment 
of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 

JUDOMXNT    LdBHS,    WHXTHXR   AHD    WHBM    ATTACH   TO    HOIOBTIADS:  8m 

Fobom  y.  CarU^  80  Am.  Dec.  429,  and  note.  In  XHinoiB,  it  is  nniformly  held 
that  the  lien  of  a  judgment  does  not  attach  to  property  held  as  a  homestead, 
and  that  the  homestead  owner  may,  by  deed  executed  by  himself  and  wife  in 
conformity  with  the  statute,  transfer  the  premises,  discharged  from  any  en- 
cnmbrance  arising  from  a  prior  judgment:  Brown  v.  Coon,  36  HI.  248;  Fia^- 
baekY.  Lane,  36 Id. 438;  ifcDona^v.  CVcmciaZ;  43 Id.  237;  Wiggin$  y,  Okatux^ 
54 Id.  178;  HartweUY.  McDwuM,  ^Q Id.  296;  l£at€oHhY.  Trarii,  74 Id.  80^ 
all  citing  the  principa)  case. 


Bergen  v.  Biggs. 

[40  iLUXfOIS,  6L] 

Apfkllatb  Coubt  Hiiji  No  PowsB  TO  AuxND  Rbgords  ov  Coubt  Bslow, 

or  to  make  any  order  in  regard  to  their  amendment. 

Wbit  of  Cebtiorabi  mat  be  Awarded  Commakdino  Olebk  to  Send  uf 
Complete  Tramsobift  of  the  record,  if  after  the  transcript  comes  to 
the  appellate  court  either  party  suggests,  upon  affidavit,  that  the  clerk 
has  not  certified  a  complete  record. 

Court  Below  has  Ample  Power  to  Amend  its  Reoobds,  upon  proper 
application  and  notice,  and  if  its  records  are  incorrect  in  any  respect^ 
application  for  their  correction  should  be  made  to  that  court. 

Pabtt  mat  Bbino  up  Tbanscbift  or  Cobrected  Record  aftvr  its  Cob- 
BEcnoN  Below;  or  upon  the  failure  of  the  clerk  to  furnish  him  with  a 
copy  of  such  record,  he  may  have  a  writ  of  certiorari,  requiring  the  clerk 
to  certify  the  corrected  record  to  the  appellate  court. 

Where  It  Satisvactobilt  Appeabs  to  Appellate  Coubt  that  Ebbor 
HAS  Intbbvsnbd  in  making  up  the  record  below,  and  that  the  party  ag- 
grieved thereby  has  not  had  an  opportunity  since  its  discovery  to  apply 
to  that  court  for  its  correction,  and  that  justice  requires  that  he  should 
have  such  opportunity,  the  cause  will  be  continued  in  order  to  give  him 
an  opportunity  to  apply  to  the  court  below  to  have  its  record  amended. 
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Motion  by  eoimsel  for  the  plaintiffs  in  error  for  leave  to 
amend  the  record,  the  bill  of  exceptions  not  having  been 
sealed  by  the  jndge  of  the  court  below;  or  to  permit  the  jndge 
of  the  lower  court  to  amend  the  bill  of  exceptions  by  adding 
his  seal  to  his  signature  thereto. 

Fro8tj  for  the  plaintiffs  in  error. 

The  GouBT.  This  court,  as  a  court  for  the  correction  of 
errors,  can  only  award  a  writ  of  certiorari  to  the  keeper  of  the 
records. 

To  commence  a  suit  in  this  court  by  writ  of  error,  first,  the 
writ  of  error  issues,  commanding  the  clerk  of  the  court  below 
to  transmit  to  this  court  a  transcript  of  the  record  in  the 
cause;  and  second,  a  scire  facias  sunmioning  the  party  to  ap- 
pear. After  the  transcript  of  the  record  comes  to  this  court, 
if  either  party  suggests,  upon  affidavit,  that  the  clerk  has  not 
certified  a  complete  record,  a  writ  of  certiorari  can  be  awarded, 
commanding  the  clerk  to  send  up  a  complete  transcript  of  the 
record. 

This  court  has  no  power  to  amend  the  records  of  the  court 
below,  or  to  make  any  order  in  regard  to  ^heir  amendment. 
The  court  below,  upon  proper  application  and  notice,  has 
ample  power  to  amend  its  records,  and  if  the  record  there  is 
incorrect  in  any  respect,  the  party  should  apply  to  that  court 
for  its  correction.  After  the  record  is  corrected  below,  the 
party  may  bring  up  a  transcript  of  the  corrected  record;  or 
upon  the  failure  of  the  clerk  below  to  furnish  him  with  a 
copy  of  such  record,  he  may  have  a  writ  of  certiorariy  requir- 
ing the  clerk  to  certify  the  corrected  record  to  this  court.  If 
it  satisfactorily  appears  to  this  court  that  an  error  has  inter- 
vened in  making  up  the  record  below,  and  that  the  party  ag- 
grieved thereby  has  not  since  its  discovery  had  an  opportunity 
to  apply  to  that  court  for  its  correction,  and  that  justice  re- 
quires he  should  have  such  opportunity,  we  will  continue  the 
cause  in  order  to  give  him  an  opportunity  to  apply  to  the  comrt 
below  to  have  its  record  amended.  But  in  no  case  will  this 
court  order  an  amendment  of  the  record  of  the  court  below, 
or  of  the  transcript  of  that  record  filed  in  this  court. 

Motion  denied. 

Subsequently,  the  parties,  by  stipulation,  aided  the  omission 
of  the  seal  from  the  bill  of  exceptions. 
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CxBnoRikBi  TO  Oonmcn  ahd  Oaaaaci  Danoawm  TttAjnaam  8m 
AmdUorY.  romirv/,  83  Aiil  Dea  368^  and  note  877;  Aate  ▼.  Jitid;  28  Id.  67% 
and  note  578,  ooUecting  prior  cjases. 

PowKB  OF  Oouvra  TO  Amehd  thdb  Rboords:  8ee  FrM  r,  Frink  90 
Am.  Dec  189^  and  cuaea  cited  in  tbe  note  182;  JBmerp  r.  Beny,  60  Id.  02% 
and  note  628. 

OoMFLAnrr  ganhot  bs  Amendkd  nr  SopBXia  Oovbt  ao  aa  to  make  il 
eocreepond  with  the  yerdict;  bnt  the  diatriot  oonrt  in  »  propar  oaae  may,  ba> 
fore  judgment,  direct  the  oomplaint  to  be  ao  amended;  Hooper  ▼.  WoBo,  Fargo^ 
4  Obi,  86  Am.  Dec.  212;  and  aee  the  oaaea  dted  in  tiia  note  880. 


FeOPLB   ex   BEL.    YOSBUBGH  V.   JaMESON. 

[40  iLLUfOIS,  98.] 

AmLuam  Coubt  has  Jubisdiotion  to  Oramt  Mahdamui  to  oompel  * 
jndge  of  an  inferior  oonrt  to  aign  a  bill  of  exoeptiona. 

AmLLATB    COUBT,   nOK  ApPUGATIOK  lOB    MAWDAinm  TO  COMRL  JUDGl 

or  LowxB  Ck>intT  to  aicn  amended  bill  of  exoeptiooa,  will  not  look  into 
affidavita  presented  touching  the  facta  in  diapute,  and  will  refuse  the 
writ  when  the  judge  states  in  hia  return  that  he  haa  already  signed  a 
bin  of  exceptions,  which  he  belieTea  to  contain  »  correct  atatement  in 
relation  to  the  disputed  matter. 
Ir  B  ExoLinDmB  Pboyinct  ov  Tbxal  Judob  to  DmBMDni  CoxaaonnEBi 
of  bill  of  ezceptiooa  which  he  ia  requested  to  aign,  and  ha  should  aign 
aneh  a  one  as  he  belieTea  to  be  oorrect^  and  none  other. 

PsnnQN  to  this  court  £6r  a  writ  of  mandatMM  on  the  rela- 
tion of  John  S.  Voshurgh  agaioHt  John  A.  Jameson,  one  of  the 
judges  of  the  superior  court  of  Chicago,  to  compel  him  to  sign 
an  amended  bill  of  exceptions.  The  facts  were,  that  on  the 
trial  of  a  cause  in  which  Voshurgh  was  ]>laintiir,  and  the  Great 
Eastern  Railway  Company  was  defendant,  before  Judge  Jame- 
son, one  Wallbaum  testified  as  a  witness.  \'erdict  and  judg- 
ment were  against  Voshurgh,  and  he  thereupon  prepared  a 
bill  of  exceptions,  which  the  judge  signed.  Afterwards,  Vos* 
burghf  becoming  dissatisfied  with  the  recital  of  Wallbaum's 
testimony  as  contained  in  this  bill  of  exceptions,  prepared  an 
amended  bill,  setting  out  this  testimony  difierently,  and  pre- 
sented it  to  the  judge  for  his  signature.  This  he  refused,  and 
Vosbur^  thereupon  applied  to  the  supreme  court  for  a  writ  of 
mandamw  to  compel  him  to  sign  the  amended  bill  of  excep* 
tions.  In  his  return,  the  judge  stated  his  reasons  for  refusing 
to  sign  the  amended  bill  of  exceptions,  which  were,  that  the 
statement  of  Wallbaum's  testimony,  as  contained  in  the  origi- 
nal bill  of  exeq;>tions  which  he  had  signed,  was  correct,  and 
that  contained  in  the  amended  bill  was  incorrecti  as  he  was 

Am.  nacL  v«*^i.  liXTXTX— O 
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convinced  by  hearing  read  the  notes  of  the  stenographic  re- 
porter, in  whom  he  had  full  confidence.  And  he  had  also 
examined  the  witness  Wallbaum,  as  to  the  testimony  given 
by  him,  and  his  recollection  of  his  testimony  conformed  with 
the  statement  of  the  original  bill.  Attached  to  the  return 
were  also  the  affidavits  of  the  defendant's  attorneys  and  of 
the  stenographic  reporter. 

Garrison  and  Blanchard,  for  the  relator. 

Robert  Jonea  and  Oeorge  Gardner^  for  the  respondent. 

The  Court.  While  we  fully  recognize  the  jurisdiction  of 
this  court  to  grant  a  writ  of  mandamus  to  compel  a  judge  of  an 
Inferior  court  to  sign  a  bill  of  exceptions,  yet  this  is  clearly 
not  a  case  in  which  that  jurisdiction  can  be  properly  invoked 
or  exercised. 

The  return  of  the  judge  of  the  superior  court  states  ex- 
plicitly that  he  has  already  signed  the  bill  of  exceptions  which 
he  believes  to  contain  a  correct  statement  in  relation  to  the 
disputed  matter,  and  that  the  amended  bill,  which  it  is  sought 
to  compel  him  to  sign  and  seal  by  this  proceeding,  does  not 
state  the  facts  as  they  occurred  on  the  trial,  and  therefore  he 
had  refused  to  sign  it. 

We  cannot  look  into  the  affidavits  which  have  been  pre- 
sented touching  the  facts  in  dispute,  as  it  is  the  exclusive 
province  of  the  judge  to  determine  the  correctness  of  a  bill  of 
exceptions  which  he  is  requested  to  sign.  As  was  said  in  the 
case  of  People  v.  Pearson,  2  Scam.  206  [33  Am.  Dec.  445],  "the 
law  makes  him,  and  properly  so,  the  judge  of  the  propriety 
and  accuracy  of  the  act  he  is  called  upon  to  solemnly  verify 
the  truth  of,  so  that  it  shall  become  a  part  of  the  record  in  the 
cause;  it  is  not  for  other  parties  to  determine  the  truth." 

This  case  is  fully  met  by  the  case  of  Ex  parte  Bradstreet^  4 
Pet.  102,  in  which  Chief  Justice  Marshall  says:  '^This  is  not  a 
case  in  which  a  judge  has  refused  to  sign  a  bill  of  exceptions. 
The  judge  has  signed  such  a  bill  as  he  thinks  correct.  If  the 
court  had  granted  a  rule  on  the  district  judge  to  sign  a  bill  of 
exceptions,  the  judge  would  have  returned  that  he  had  per- 
formed that  duty.  But  the  object  of  the  rule  is  to  oblige  the 
judge  to  sign  a  particular  bill  of  exceptions,  which  has  been 
offered  to  him.  The  court  granted  the  rule  to  show  cause,  and 
the  judge  has  shown  cause  by  saying  that  he  has  done  all  that 
can  be  required  from  him;  and  the  bill  offered  to  him  is  not 
such  a  bill  as  he  can  sign.     Nothing  is  more  manifest  than 
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that  the  court  cannot  order  him  to  sign  such  a  bill  of  excep- 
tions. The  person  who  ofiTers  a  bill  of  exceptions  ought  to  pre- 
sent such  a  one  as  the  judge  can  sign.  The  course  to  be 
pursued  is  either  to  endeavor  to  draw  up  a  bill  by  agreement 
which  the  judge  can  sign,  or  to-  prepare  a  bill  to  which  there 
will  bo  no  objections,  and  present  it  to  the  judge." 

This  court,  in  People  v.  Pearson^  supra,  cite  that  case  approv- 
ingly, and  proceed  to  say:  '*The  principles,  however,  settled 
in  this  case  seem  to  be  that  a  mandamus  will  be  allowed  to 
cause  a  judge  to  sign  a  bill  of  exceptions,  but  that  the  judge 
must  determine  its  accuracy,  and  whether  it  correctly  recites 
the  points  made  and  opinions  excepted  to;  that  he  must  sign 
such  a  one  as  he  believes  to  be  correct,  and  none  other;  that 
he  cannot  refuse  to  sign  a  bill  altogether,  but  must  sign  one  if 
required  in  a  case  where  there  have  been  exceptions  taken, 
provided  it  is  applied  for  at  the  proper  time." 

And  the  court  further  say:  ''In  looking  into  the  present 
case,  it  appears  the  judge  has  signed  a  bill  of  exceptions,  but 
the  party  complains  that  he  has  not  inserted  certain  portions 
of  the  deposition  of  the  witness,  which  he  excluded  from  1)e- 
ing  read  on  the  trial,  and  to  which  order  of  the  judge,  exclud- 
ing those  portions,  he  took  the  exceptions Now,  had  the 

judge  offered  explanation  of  a  satisfactory  character  why  he 
could  not  sign  the  bill  presented,  with  the  excluded  portion 
of  the  deposition,  nothing  would  have  been  more  certain  than 
that  this  court  would  not  compel  him  to  sign  a  bill  which  he 
could  not,  in  his  judgment,  properly  do  in  the  correct  and 
faithful  discharge  of  his  duties.  Had  he  made  a  return  to 
the  writ  and  given  this  explanation,  as  in  the  case  referred  to 
in  the  supreme  court  of  the  United  States  of  Judge  Concklin, 
we  should  have  said  he  had  done  all  that  can  be  required  of 
him." 

We  fully  approve  the  rule  laid  down  in  those  cases,  and 
must  regard  them  as  decisive  of  this  application. 

Mandamus  refused. 


Makdamus  mat  Issttb  ntoM  Afpkllatb  Court  to  Compbl  Jin*oi  ov 
Lower  Court  to  sign,  seal,  aud  approve  a  bill  of  exceptions,  for  these  are 
p»iTitgt«yiiLl  acts  i>ropurly  enforceable  by  this  writ:  People  ▼.  Pearaon,  38  Am. 
Dec.  445;  contra^  hrrxel  v.  Man,  40  Id.  573,  note  575;  but  it  is  the  province 
of  the  trial  judge  to  tletermine  the  accuracy  of  a  bill  of  exceptions,  and  the 
supreme  conrt  will  not  compel  him  to  sign  and  allow  a  i)ai'ticular  bill  of  ex- 
ceptions which  he  could  not  in  his  judgment  properly  do  in  the  oorrect  and 
hifchful  discharge  of  his  duties:  People  v.  Pearaon^  ntpra.    The  principal 
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h  cited  to  the  pont  that  where  a  jndge  has  settled,  sigiied,  and  sealed  a  bfll 
of  ezceptiona,  axHl  alleges  in  his  retnm  to  aa  altematiye  writ  that  sach  bill 
oofntains  the  truth,  an  appellate  court  wQl  not,  by  a  peremptory  writ  of  man- 
date, compel  him  to  amend  the  same,  either  by  striking  out  something  which 
has  been  inserted,  or  by  inserting  something  which  has  been  omitted:  JeBeif 
T.  Roheru,  M  Ind.  7.  And  in  People  v.  WUUama,  91  HL  91,  it  is  held,  dting 
the  principal  case,  that  the  supreme  court  will  not  by  mandanuu  compel  a 
circuit  judge  to  sign  a  particular  certificate  of  evidence  as  presented  to  him; 
and  that  he  must  determine  its  accuracy  before  signing  it,  and  will  not  be 
required  to  sign  one  that  he  does  not  believe  to  be  oorrect. 


WOODWOBTH   V.    HuNTOON. 

{40  ILUVOXS.  ISL] 

Irdobsbb  of  Nsootiablb  iNSTHtrMSNT  Paot  Dub  takes  it  as  it  was  held  by 
his  assignor,  and  if  the  latter  was  a  bona  Jide  purchaser  for  value  with- 
out notice  before  maturity,  the  former  will  take  it  freed  from  all  equi* 
ties. 

IVDOBSSMEKT  OF  NoTB  BEiOBB  Matubity  Raijsis  presumption  that  the 
indorsee  took  it  without  notice,  and  in  the  due  course  of  business. 

BuKDXN  OF  Proof,  wbxoe  Note  has  bexn  Inbobsed  befotus  Matubttt, 
is  upon  the  party  contesting  the  good  faith  of  the  transaction,  to  show 
that  the  iodonee  had  notice  of  equities  between  the  original  parties  to 
the  note^  or  of  such  circumstances  as  would  lead  to  notice  at  the  time  d 
the  indorsement. 

Vaot  that  Indobsee  m  Stbtsb  of  Payee  is  not  of  itself  sufficient  to  chazgt 
her  with  notice  of  a  ticfense  to  the  note. 

Defense  of  Umu&y  to  N<ii'b  Oiven  fob  Usubious  CknrsiDXBAXXOR  n  Our 
off  by  on  iudtirsienicat  tliercof  before  maturity  to  a  bona  Jide  pur- 
chaser without  notice. 

Payment  uf  Usrur  nv  Maker  of  Note  to  Bona  Fidx  Indobsee  thereof 
before  maturity  is  reganlc<l  as  an  involuntary  payment,  since  his  defense 
of  usury  is  cut  off,  and  he  uiuy  recover  it  back  from  the  payee  of  the 
note  by  a  aoit  iu  equity;  and  it  seems  that  the  maker  has  a  remedy  aA 
law. 

Bill  in  equity  by  ErasmoB  and  Alvin  Woodworth,  against 
James  H.  Hantoon,  Edward  D.  Huntoon,  Mary  P.  Huntoon, 
and  Josiah  Stevens,  alleging  that  the  complainants  borrowed 
money  from  James  H.  Huntoon,  and  agreed  to  pay  a  usurious 
interest  therefor,  to  wit,  twenty-four  per  cent  per  annum;  that 
ihey  made  and  delivered  their  promissory  note  therefor,  pay* 
able  two  years  after  date,  with  interest  at  ten  per  cent  per 
annum,  the  usurious  interest  being  included  as  prindpaL 
This  note  was  secured  by  a  trust  deed  executed  by  the  com* 
plainants  to  Edward  D.  Huntoon.  That  before  the  maturil/ 
of  the  note,  James  Huntoon,  the  payee,  in  order  to  deprive  tht 
complainants  of  their  right  to  set  up  the  defense  of  usury,  in« 
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dorsed  and  transferred  the  note  to  Mary  P.  Hnntoon,  or  pre- 
tended to  do  80,  but  the  possession  and  control  of  the  same 
still  remained  in  James,  and  it  was  to  all  intents  and  purposes 
the  note  of  James;  and  that  at  the  time  of  the  indorsement 
Mary  P.  Huntoon  knew  the  purpose  of  it,  and  that  it  was 
merely  colorable  and  fraudulent.  After  maturity,  James  and 
Mary  Huntoon  sold  and  indorsed  the  note  to  Josiah  Stevens. 
And  the  complainants  therefore  insisted  that  as  the  transfer 
to  Mary  Huntoon  was  fraudulent  and  with  knowledge  on  her 
part,  and  the  transfer  to  Stevens  was  after  maturity,  they 
could  make  the  same  defense  to  the  note  in  the  hands  of  the 
latter  as  they  could  in  the  hands  of  the  payee,  James  Huntoon. 
Complainants  further  alleged  that  they  had  tendered  to  Stevens 
the  amount  due  on  the  note,  with  lawful  interest,  and  that  Una 
tender  was  refused.  That  Stevens  refuses  to  make  any  de* 
duction  on  account  of  the  usury  contained  in  the  note,  and 
threatens  to  collect  the  whole  amount  thereof,  and  to  sell  the 
premises  conveyed  by  the  trust  deed,  notice  of  the  sale  having 
been  already  given  to  the  trustee.  The  prayer  was  for  an  an- 
swer, for  an  account,  and  that  the  sum  found  due,  being  paid 
as  the  court  shall  direct,  the  note  and  trust  deed  be  canceled 
and  discharged  of  record;  and  for  an  injunction  and  for  gen- 
eral relief.  James  H.  Huntoon  answered  concerning  his  in- 
dorsement of  the  note,  that  it  was  bona  fide  tor  a  valuable 
consideration  paid  by  Mary  P.  Huntoon,  to  wit,  the  amount  of 
the  principal  and  interest  then  due  upon  the  note,  and  that 
neither  the  custody,  control,  nor  possession  of  the  note  remained 
with  him  after  the  transfer;  and  Mary  P.  Huntoon  was  a  bona 
fide  holder  and  owner  thereof,  and  had  no  notice  of  usury  or 
any  other  defense  to  the  note;  and  the  transfer  was  not  fraudu- 
lent, nor  made  for  the  purpose  of  depriving  the  complainants 
of  any  defense  whatever.  The  cause  was  heard  upon  the  bill, 
answers,  and  replications,  and  a  decree  rendered,  which  found 
that  Mary  P.  Huntoon  was  a  bona  fide  purchaser  for  value 
without  notice  before  maturity,  and  was  such  a  holder  at  the 
time  she  sold  the  note  to  Stevens;  and  the  decree  dissolved 
the  injunction  and  dismissed  the  bill.  The  complainants  ap- 
pealed, and  presented  the  questions:  1.  Whether  Mary  P.  Hun- 
toon had  notice  of  the  usury  alleged  in  the  note  at  the  time  of 
its  assignment;  and  if  not,  what  position  her  assignee,  Stevens^ 
occupied  with  reference  to  that  defense;  2.  Whether  the 
maker  of  a  note  in  which  there  is  usury  can  recover  back  the 
usury  in  equity,  when  his  defense  to  the  note  at  law  has  been 


842  WooDWOBTH  V.  HuNTooN.  [Illinoia^ 

cut  off  by  its  indorsement  before  maturity  to  a  bona  fide 
holder. 

B.  F.  ParkSy  and  Lela/nd  and  Blanehard^  for  the  appellants. 
Wheaton  and  Brown,  for  the  appellees. 

By  Court,  Walker,  C.  J.  A  careful  examination  of  all 
the  evidence  in  this  record  fails  to  show  that  Stevens  was  not 
a  bona  fide  purchaser  of  the  note  without  notice  of  the  defense 
of  usury.  Brown,  who  made  the  purchase  as  his  agent,  testi- 
fies that  he  had  no  knowledge  that  the  uote  was  tainted  with 
usury.  He  also  testifies  that  appellant  Alvin  Woodworth 
solicited  him  to  purchase  the  note,  and  assured  him  it  was  all 
right.  But  the  instrument  being  negotiable  and  past  due,  he 
took  it  precisely  as  it  was  held  by  his  assignor.  If  Mary  P. 
Huntoon  held  it  free  from  the  defense  of  usury,  he  by  his 
purchase  succeeded  to  her  rights.  A  note  tainted  with  fraud 
or  other  infirmity  passing  into  the  hands  of  an  innocent  pur- 
chaser, not  chargeable  with  notice,  and  for  a  valuable  consid- 
eration, he  acquires  it  purged  of  the  defense,  and  any  other 
person  acquiring  it  of  him  succeeds  to  his  rights  in  the  same 
condition  he  held  them.  A  defense  to  the  instrument  in  the 
hands  of  the  original  holder  having  been  thus  cut  off  is  not 
revived  by  the  note  being  again  transferred. 

The  assignment  of  this  note  to  Mary  P.  Huntoon  was  before 
its  maturity.  This  raises  the  presumption  until  it  is  rebutted 
that  she  received  it  without  notice,  and  in  the  due  course  of 
business.  It  then  devolves  upon  the  party  contesting  the  good 
faith  of  the  transaction  to  show  that  she  had  notice  of  the 
usury,  or  of  such  circumstances  as  would  lead  to  notice,  at  the 
time  she  purchased. 

In  this  we  think  the  evidence  fails.  It  is  denied  by  the  an- 
swers of  the  payees.  The  principal  circumstance  relied  upon 
to  prove  notice  is,  that  she  is  sister  of  one  of  the  payees.  This 
of  itself  is  not  sufficient  to  impeach  the  transaction.  Persons 
occupying  that  relation  may  and  frequently  do  sell  to  and 
buy  property  of  each  other  on  precisely  the  same  terms  as 
they  do  of  strangers.  This  fact,  in  connection  with  other  cir- 
cumstances, may  be  taken  into  consideration  to  determine 
whether  the  transaction  was  real  or  only  colorable.  There  is 
nothing  to  show  that  she  was  not  possessed  of  ample  means  to 
enable  her  to  purchase  notes,  and  if  disposed  to  do  so,  it  is 
natural  that  she  should  as  readily  purchase  of  a  brother  as  of 
a  stranger. 


April,  1865.]         Woodworth  v.  Humtoon.  843 

The  usury  is  admitted  by  the  payee  in  his  answer,  and  in- 
asmuch as  it  cannot  be  interposed  as  a  defense  to  or  relied 
upon  for  a  decree  against  that  amount  of  the  note,  can  a  de- 
cree be  rendered  against  the  payee  for  the  usury?  Had  he 
continued  to  hold  the  note,  there  can  be  no  doubt  that  the 
amount  of  the  usury  reserve  might  be  deducted,  and  a  decree 
rendered  for  the  balance.  He  has  by  the  sale  of  the  note  pre- 
vented the  defense  to  the  note, — has  obtained  money  which  in 
equity  and  good  conscience  he  has  no  right  to  retain,  and 
which  the  law  forbids  him  to  receive.  It  is  true  that  he  has 
not  received  it  from  the  makers,  but  firom  third  persons.  It 
was  not  paid  by  the  makers,  and  its  payment  by  a  third  per- 
son does  not  estop  them  from  insisting  upon  having  it  re- 
funded. He  has  received  this  amount,  which  was  not  owing 
him  under  the  law,  and  has  compelled  the  makers  to  pay  that 
sum  to  the  present  holder.  Suppose  the  note  had  been  free 
from  taint  of  usury,  and  the  makers  had  paid  this  sum,  and  it 
had  not  been  credited,  and  the  note  sold  before  maturity, — 
would  any  doubt  his  liability  to  the  makers?  And  in  principle 
the  two  cases  are  the  same;  one  is  equally  a  defense  as  the  other, 
and  in  each  it  would  be  the  wrongful  act  of  the  payee  which 
deprives  the  makers  of  their  defense  to  the  note.  Courts  of 
equity  will,  as  a  part  of  their  inherent  jurisdiction,  lend  their 
aid  to  recover  back  usury  paid  by  the  borrower  beyond  legal 
interest:  Story's  Eq.,  sec.  302.  It  is  said  in  Fonblanque's 
Equity,  245,  that  "  in  usurious  contracts  there  is  no  doubt  but 
equity  will  give  relief  to  the  borrower  in  case  where  the  law 
will  not  reach  him,  as  it  is  unjust  for  the  lender  to  hold  such 
exorbitant  gains,  and  the  borrower  can  never  be  considered 
particeps  criminis,  but  rather  deserving  compassion  than  pun- 
ishment." Before  equity  adopted  this  rule,  it  had  been  held 
by  the  English  courts  of  law  that  usury  actually  paid  could 
not  be  recovered  back  by  the  borrower:  Tomkins  v.  Bemety  1 
Balk.  22.  And  it  seems  that  equity  assumed  jurisdiction  be- 
cause the  borrower  had  no  adequate  remedy  at  law.  But  in 
more  modem  times,  the  ancient  rule  of  the  common-law  courts 
has  been  relaxed,  and  it  may  now  be  recovered  in  the  English 
courts  by  an  action  for  money  had  and  received:  Browning  v. 
Morrisj  Cowp.  792;  Jaquea  v.  Golighily,  2  W.  Black.  1073;  Ast- 
ley  V.  Beynoldaj  Strange,  916. 

On  the  one  hand,  courts  of  equity  will  not  relieve  the  debtor 
by  declaring  the  contract  void,  and  thus  aid  him  in  perpetrat- 
ing a  fraud,  but  will  require  him  to  do  equity  by  paying  the 
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principal  with  legal  interest;  on  the  other,  it  will  not  aid  the 
usurer  in  perpetrating  a  fraud  by  enforcing  his  illegal  and  un- 
conscionable bargain.  But  to  prevent  fraud,  it  will  decree  the 
repayment  of  the  usury  received  from  the  debtor,  and  only 
permit  the  creditor  to  have  his  money  with  legal  interest.  It 
mil  not  lend  itself  to  aid  either  party  in  committing  a  fraud, 
but  will  require  both  parties  to  do  equity;  even  if  a  court  of 
equity  would  not  entertain  a  bill  for  the  recovery  of  usury 
already  paid,  it  will  interpose  to  prevent  its  collection,  or  to 
compel  an  assignor  to  pay  the  usury  to  the  makers  of  the  note 
wnere  the  assignment  has  cut  off  the  defense.  It  will  prevent 
such  fraud.  In  this  case,  Huntoon  should  not  be  permitted, 
by  transferring  the  note  before  its  maturity  to  an  innocent 
holder,  to  consummate  his  fraudulent  purposes,  and  thus  ac- 
quire and  hold  money  which  the  law  has  said  he  shall  not 
have.  The  payment  of  the  usury  by  Mary  P.  Huntoon  when 
she  purchased  the  note  may  be  treated  as  money  paid  for  the 
use  of  the  makers.  And  in  this  case  equity  will  require  him 
to  pay  the  usury  over  and  above  legal  interest  to  the  makers 
of  the  note.  This  relief  may  be  granted  under  the  general 
prayer,  not  being  inconsistent  with  the  special  prayer  for 
relief. 

The  court  below  should  have  rendered  such  a  decree.  The 
decree  which  was  rendered  being  erroneous,  it  most  be  re- 
versed and  the  cause  remanded. 

Brebse,  J.,  dissented. 


A  rehearing  WBS  granted  in  this  CMe,  and  Walker,  C.  J.,  delivered  the  opinion 
ofthecoort  He  said:  "In  granting  relief  against  nsoryoollected,  as  the  reoocd 
shows  it  was  in  this  case,  we  wonld  not  in  the  least  modify  the  former  decisiana 
of  this  ooart»  bat  place  it  apon  the  ground  that  the  payment  was  not  volnn- 
tary,  bat  was  compulsory,  and  so  that  the  defense  could  not  be  made.  Da 
tho  former  cases,  the  court  proceeds  upon  the  ground  that  a  debtor  who  has 
voluntarily  paid  usury  is,  after  the  whole  debt  is  paid,  estopped  from  suing 
and  recovering  it  back,  while  in  a  case  like  this  it  is  involuntary,  and  by  the 
transfer  of  the  note  before  its  maturity  to  a  bona  fidt  purchaser  without  no- 
tice the  defense  is  cut  o£El  Nor  can  a  debtor  in  such  a  case  resort  to  a  court 
of  equity  for  relief  by  injunction  of  the  usurious  portion  of  the  dobt^  as  by 
the  assignment  before  maturity  the  asaignee  acquires  the  note  free  from  aU 
defense,  either  legal  or  equitable.  As  the  payment  is  compulsory,  and  by 
the  assignment  of  the  note  the  payee  has,  to  say  the  least,  obtained  an  unfair 
advantage,  a  ooart  of  equity  will  give  relief  and  it  may  be  that  the  maker 
has  a  remedy  at  law  for  money  paid  for  the  use  of  tho  payee."  It  was  in- 
sisted on  the  rehearing  that  James  H.  Huntoon  did  not  admit  that  the  note 
contained  u.^nry,  and  that  it  waa  not  otherwise  proved;  but  this  objection 
was  not  weU  taken;  for  though  he  did  not  in  terms  admit  it,  he  dearly  did 
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■o  by  implication  when  in  his  answer  he  said  that  Mary  P.  Hnntoon  "was  a 
hma  fide  holder  and  owner  thereof,  and  had  no  notice  of  usury  or  any  other 
defense  to  said  not^"  It  was  also  urged  that  the  complainants  were  pre- 
cluded from  takiog  a  decree  against  James  H.  Hunton,  since  they  had  called 
him  as  a  witness  on  the  hearing,  but  this  point  was  unavailing  by  reason  ot 
the  recent  statute  of  the  twentieth  day  of  February,  1861  (Session  Laws,  71), 
which  provided  that  after  making  and  filing  an  affidavit^  either  party  might 
call  on  the  other  to  testify.  After  disposing  of  these  points,  the  opinion  coa- 
dndes:  "However,  upon  a  careful  examination  of  the  bill,  we  find  that  as 
it  is  framed,  the  relief  cannot  be  granted.  If  properly  framed  in  other  re- 
gpects,  the  relief  could  have  been  granted  under  the  general  prayer.  But 
the  bill  proceeds  upon  the  ground  that  the  purchasers  of  the  note  had  notice 
of  the  usury,  and  were  not  hofna  fide  holders,  —  Mary  P.  Huntoon  being 
charged  with  notice,  and  that  Stevens  purchased  after  the  maturity  of  the 
note.  The  evidence  fails  to  sustain  these  allegations,  but  the  evidence  does 
show  that  James  H.  Huntoon  did  sell  the  note  so  as  to  cut  off  the  defense  of 
usury.  The  bill  makes  one  case,  and  the  proof  another.  Had  the  bill  been 
properly  framed,  the  relief  should  have  been  allowed.  But  we  feel  onrsdves 
unable  to  reverse  the  decree  of  the  court  below,  but  it  is  so  modified  that  the 
bill  stand  disnussed  without  prejudice^  and  appellant  pay  the  costs  of  this 
court.     Decree  modified." 

Bona  Fide  Insobseb  ov  Kbgotzablb  Ihstrumskt  iob  Valub  without 
Koncs  and  before  maturity  takes  it  freed  from  equities  existing  between 
the  original  parties:  Croaby  v.  Rouh^  84  Am.  Dec  720,  and  note  725. 

iNIWItSBB  18  PSSSUMKD  TO  BB  BONA  FCDI^  AND  BORDBN  OF  PbOVINO  ths 

eootrary  is  upon  the  party  denying  the  good  faith  of  the  transaction:  Daink  ▼• 
BartleUt  80  Am.  Dec.  375,  and  note  386. 

PoBCHASEB  OV  Pbomissobt  Notb  AiTEB  Matubitt  from  a  hofML  fide  holdar 
without  notice  for  value  before  maturity  will  hold  it  freed  from  equities. 
The  principal  case  is  cited  to  this  effect  in  House  v.  Docw,  60  HL  369.  The 
purchaser  of  a  promissory  note  before  maturity  with  notice  of  the  want  of 
consideration  from  a  bona  fide,  Indorser  without  notice  is  entitled  to  all  the 
rights  of  his  vendor:  HcucaU  v.  WhUnuyre,  36  Am.  Dec.  738. 

USITBT,    WHJSTHBB  AvOIDS   KOTE    IN    HaNDB  OT  BONA  FiDB   PUBOHASBBt 

See  Ayer  v.  TUden,  11  Am.  Dec.  355,  and  note  360;  see  JETouse  ▼.  Dairis^  60 
HL  369,  citing  the  principal  case  to  the  effect  that  it  does  not. 

Rboovbbt  ot  Monbt  Paid  as  Usubt:  See  Baugher  v.  Nelmm,  52  Am.  Deo. 
094;  Zeigler  v.  8eoU,  54  Id.  395,  and  note  400-402,  treating  this  subject  a* 
length;  NiehoU  v.  BeUowe,  54  Id.  85,  and  note  88;  note  to  Dana  v.  G^irr,  66 
Id.  399,  400.  The  principal  case  is  cited  to  the  point  that  the  interest  must 
be  computed  at  the  legal  rate  on  the  balance  of  the  debt  after  deducting  the 
mnryi  Emm  v.  Amb^  60  SL  S7a 
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Baker  v.  Hunt, 

[40  ILUM0I8,  264.]  • 

97oBD  "Torm"  dt  Govxnant  ot  Bbed.  —  ''That  Baker  aad  wife^  purty 

of  the  first  part,  for  them ,  heirs,  execators,  aad  administrators,  do 

oovenant,"  etc.,  should  be  read  "  themselyes  ";  aad  the  covenaat  is  the 
oovenant  of  Baker,  not  of  his  heirs,  ezecntors,  or  administrators. 

WOBDS   "HeIBS,    EXECXrrOBS,  AUD  AdMINI9TRAT0BS  "  ABE  SURFLUSAOB   ITN- 

DEB  Statute  of  Illinois,  and  it  is  xmnecessary  to  insert  them  in  a  cov- 
enant in  order  to  bind  the  grantor,  for  nnder  the  statute  the  heir  is  bound 
for  all  demands  against  his  ancestor  to  the  extent  of  the  real  estate  which 
he  may  inherit^  whether  they  are  manifested  by  oovenaats  of  the  ancestor 
or  otherwise. 

Covenants  in  Deed  as  Follows:  That  Baker  and  wife,  party  of  the 
first  part,  for  them ,  heirs,  executors,  and  administrators,  do  cove- 
nant, grant,  bargain,  and  agree  to  and  with  the  said  party  of  the  sec- 
ond part,  his  heirs  and  assigns,  that  at  the  time  of  the  sealing  and 
delivery  of  the  deed,  they  were  well  seised  of  the  premises,  etc.,  in 
fee-simple,  etc.,  and  had  good  right  to  sell  and  convey  the  same,  etc., — 
are  the  covenants  of  Baker,  and  not  of  his  heirs,  executors,  or  adminis- 
trators, and  mean  that  he  was  well  seised,  had  good  right  to  convey, 
that  the  premises  were  free  from  encumbrances,  aad  that  he  would  f or^ 
ever  warrant  and  defend  the  title  to  them. 

Ck>TENANTS  OF  Seisin  AND  OF  OooD  RiGHT  TO  GoNVET  are  in  pr<BaeiUi, 
and  if  the  covenantor  has  no  title,  they  are  broken  as  soon  as  made. 

BlTBDEN  OF  PbOOV  IN  AonON  FOB  BbSACH  OF  COVENANT  OF  SXDIN  18  npOtt 

the  defendant  to  show  title  in  himself. 

Covenant.    The  opinion  states  the  case. 
Barge  and  Fouke,  for  the  appellant. 
James  K,  EdsaU^  for  the  appellee. 

By  Court,  Breebe,  J.  This  was  an  action  of  covenant, 
brought  to  the  circuit  court  of  Lee  County  by  James  Ti.  Hunt 
against  Ransler  Baker,  for  breach  of  a  covenant  of  seisin  and 
good  right  to  convey  in  a  deed.  On  the  trial,  the  verdict  and 
judgment  were  rendered  for  the  plaintiff. 

In  the  court  below,  the  defendant  objected  to  reading  the 
deed  in  evidence,  on  the  ground  of  variance  from  the  one  de- 
clared on.  In  the  declaration  it  was  alleged  that  the  defend- 
ant, for  himself,  his  heirs,  executors,  eta.,  covenanted  that  he 
was  well  seised,  etc.,  while  the  deed  produced  in  evidence  con- 
tained only  this  covenant,  "  that  the  party  of  the  first  part,  for 
his  heirs,  executors,  etc.,  covenanted." 

There  is  some  obscurity  in  the  meaning  of  the  deed  intro- 
duced in  evidence.    The  covenants  in  the  deed  are  that  Baker 

and  wife,  party  of  the  first  part,  for  them ,  heirs,  executors, 

»nd  administrators,  do  covenant,  grant,  bargain,  and  agree  to 


April,  1866.]  Baker  v.  Huirr.  847 

and  with  the  said  party  of  the  second  part,  his  heirs  and 
assigns,  that  at  the  time  of  the  sealing  and  deliyery  of  the 
deed  they  were  well  seised  of  the  premises,  etc.,  in  feensimple, 
etc.,  and  had  good  right  to  sell  and  convey  the  same,  etc. 

These  covenants  are  somewhat  obscure,  but  we  think  are 
susceptible  of  being  made  clear.  The  word  *'  them  "  should 
be  read  "themselves."  The  following  words,  "heirs,  executors, 
and  administrators,"  are  under  our  statute  surplusage,  and  it 
is  unnecessary  to  insert  them  in  order  to  bind  the  grantor,  on 
the  principle  recognized  by  our  statute,  that  the  heir  is  bound 
for  all  demands  against  his  ancestor  to  the  extent  of  the  real 
estate  which  he  may  inherit,  whether  they  are  manifested  by 
covenants  against  the  ancestor  or  otherwise:  Scates's  Gomp. 
543. 

The  covenants  in  this  deed  are  the  covenants  of  appellant, 
and  not  of  his  heirs,  administrators,  or  executors,  and  such  a 
construction  must  be  placed  upon  them  by  the  court  as  to 
give  them  effect;  and  reading  them  as  we  do,  and  as  we  think 
we  are  compelled  to  do,  they  mean,  and  were  designed  to 
mean,  that  Baker  was  well  seised,  had  good  right  to  convey, 
that  the  premises  were  free  from  encumbrances,  and  that  he 
would  forever  warrant  and  defend  the  title  to  them. 

The  covenants  differ  essentially  from  those  in  the  case  of 
Rufner  v.  McConnel,  14  HI.  168,  upon  which  appellant  seems 
to  rely.  In  that  case,  the  covenant  was  by  McConnel  and 
wife  and  Van  Syckle  and  wife,  that  their  heirs,  executors,  etc., 
would  warrant  and  defend  the  title,  not  that  they  would,  and 
the  court  correctly  held  that  no  action  could  be  maintained 
against  the  covenantors  during  their  lifetime.  The  remedy 
for  the  breach  was  by  the  very  terms  of  the  deed  postponed 
until  the  death  of  the  covenantors.  The  covenants  in  question 
are  covenants  in  prxsenti,  and  if  the  covenantor  had  no  title, 
they  were  broken  so  soon  as  made:  Brady  v.  Spurckj  27  111. 
482. 

The  other  and  remaining  point  made  by  appellant  is,  upon 
whom  in  an  action  brought  on  a  coyenant  of  seisin  the  burden 
of  proof  rests. 

It  seems  to  us  the  authority  he  has  cited  from  Rawle  upon 
Coyenants  for  Title  settles  that  question.  That  authority,  aa 
quoted  by  appellant,  says  that  a  vendor  who  has  given  cov- 
enant of  seisin  can  be  called  upon  at  any  time  after  the  execu- 
tion of  the  deed,  and  at  the  caprice  of  Ids  covenantee,  to  make 
out  a  perfect  title  affirmatively:  p.  67.    Of  course,  then,  the 
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burden  of  proof  rests  upon  the  covenantor.  The  covenantee 
is  not  required  to  prove  a  negative.  The  grantor  and  cove- 
nantor is  bound  to  show  that  he  was  seised  in  fee  at  the  time 
of  executing  the  deed,  if  that  issue  is  made,  as  it  was  by  the 
pleadings.  As  this  court  held  in  the  case  of  Brady  v.  Spurck^ 
wwpraj  the  covenant  of  seisin  is  a  covenant  in  prmaenti^  and  if 
{he  grantor  had  no  title,  it  was  broken  as  soon  as  made.  Of 
course,  then,  it  is  an  affirmative  covenant,  and  the  party  break- 
ing  it  must  establish  it;  the  onus  is  upon  him. 

The  rule  is  well  settled  that  the  burden  of  proof  lies  upon 
the  defendant  to  show  title  in  himself  in  an  action  brought 
for  a  breach  of  the  covenant  of  seisin:  1  Greenl.  Ev.,  sec.  74; 
Alhoit  V.  AUeUj  14  Johns.  247.  A  grantor  in  such  a  deed  has 
no  right  to  shift  the  responsibility  from  himself  by  imposing 
it  on  the  grantee  to  aver  and  prove  at  his  peril  any  particular 
outstanding  title.  The  grantor  must  prove  the  title  was  in 
Um.  He  holds  the  affirmative.  In  this  case,  the  proof  offered 
by  appellee  made  a  strong  prima  facie  case  against  the  appel- 
lant, and  ha  did  not  rebut  it.  He  showed  no  conveyance  from 
Landon,  the  patentee. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Covenants  ov  Ssianr  asd  or  Qoob  Riqbt  to  Cknnnnr  abb  Bbokut,  if  «l 
aU,  at  the  (leliyery  of  the  deed.  They  are  peraoxial  oovenants,  not  ramung 
Willi  the  L-ind,  and  are  in  prceseniL'  King  ▼.  OOmm,  83  Am.  Dea  269,  note  274; 
Patf  V.  Mifrfifll,  79  Id.  114,  and  note  116.  The  prindpal  ease  is  oited  to  this 
point  in  Frater  v.  Superviaon,  74  HL  291. 

BuBDKN  OF  Pboof,  dt  Aohoh  FOB  Bbbagh  07  CowxAjn  OV  SBEBor,  is 
Bpon  the  defendant  who  anawen  that  he  waa  weU  aaiMd,  etat  MeeUem  T* 
Blake,  82  Am.  Dec.  707. 


Walker  v.  Roobbs. 

140  njJHOU,  278.1 

pBnBMTMEirT  OF  BfLL  OF  ExciiAiTOB  TO  AooEFTOB  at  maturity  and  notice 
of  non-paymeut  to  drawer  aro  not  excnsed  became  the  aooeptor  has  no 
fnnda  of  the  drawer  in  his  hands,  if  he  is  indebted  to  the  drawer. 

BvwatQUKtrr  Promibb  bt  Dbawbb  to  Pat  Draft  ib  No  Waivbb  of  fsflnra 
of  preeentment  and  notice  of  non-payment^  unless  it  appears  that  tba 
new  promise  waa  made  with  fall  knowledge  of  the  facts. 

EUBDBN    OF   PBOYINa    THAT    PBOMIBK    OF   DbAWBR   TO    PAT  DrAIT,   madt 

after  failare  to  make  presentment  and  give  notice  of  non-payment^  waa 
made  with  full  knowledge  of  the  facts,  is  npon  the  par^  relying  upas 
aoeh  promise  as  a  waiver  of  presentment  and  notioa. 
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Assumpsit  by  Rogers,  as  indorsee,  against  Walker  and 
Moore,  as  drawers,  of  two  bills  of  exchange.  Moore  died  pend- 
ing the  suit  Judgment  was  for  the  plaintiff,  and  the  defend* 
ant  assigned  error. 

McAUister,  Jewett^  and  Jcteksotij  for  the  plaintiff  in  error. 
LuU  and  Atwoodf  for  the  defendant  in  error. 

By  Court,  Lawrence,  J.  This  was  an  action  brought  by 
the  indorsee  of  two  bills  of  exchange  against  the  drawers,  the 
acceptor  having  failed  to  pay.  There  is  no  proof  of  present- 
ment for  payment  to  the  acceptor  at  the  maturity  of  the  bills, 
nor  of  immediate  notice  of  non-payment.  It  is  insisted,  how- 
ever, by  the  defendant  in  error,  that  the  drawers  were  not  dis- 
charged by  this  laches  of  the  holder,  because,  it  is  said,  they 
had  DO  funds  in  the  hands  of  the  acceptor.  It  appears,  how- 
ever, that  the  acceptor  was  indebted  to  the  drawers;  and  this 
fact  made  it  obligatory  on  the  holder  to  present  the  bill  at 
maturity.  Such  indebtedness  was  a  fund  against  which  the 
plaintiff  in  error  had  a  right  to  draw:  Thackray  y.Blaekettf  3 
Camp.  164. 

It  is  also  insisted  that  the  drawers  waived  the  laches  by  a 
subsequent  promise.  The  language  used  was  equivocal;  but 
admitting  that  the  partner  who  used  it  intended  to  be  under- 
stood as  promising  payment,  there  is  no  evidence  that  when  he 
made  the  alleged  promise  he  knew  that  the  holder  had  failed 
to  present  the  bill  at  maturity,  or  to  give  due  notice  of  non- 
payment. Unless  it  appears  that  the  new  promise  was  made 
with  a  full  knowledge  of  the  facts  out  of  which  the  discharge 
of  the  drawer  has  arisen,  such  a  promise  is  no  waiver.  The 
burden  of  making  this  proof  is  upon  the  plaintiff:  Morgan  v. 
Peetj  32  111.  288;  Farrington  v.  Broiwi,  7  N.  H.  271;  Trimble  v. 
Thiom,  16  Johns.  153  [8  Am.  Dec.  302]. 

It  is  impossible  to  sustain  this  verdict  upon  the  evidence. 
The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Drawxb  HAvnro  No  Fcnrss  nr  Havds  of  Brawki,  nob  Ezpboxatiov 
or  Ant,  ifl  not  entitled  to  notice  d  the  rehiaal  of  payment  by  the  dmweet 
KH^erY.3atJcqf0dl€na,86AiXL  I>ec  809,  note  316;  BtMUv.  Fogartk,4S 
Id.  77&  Bat  the  drawer  is  entitled  to  pfeeentment  end  notice  if  there  wee  a 
finetnating  balance  between  himself  and  the  drawee  in  the  oomae  ol  their 
JMlingi;  Adanm  t.  Jkuig,  76  Id.  116. 

TuxmuM  BT  Drawxb  OB  Indobskb  to  Pat  Bnx  ob  Nan  is  a  waiver  ol 
damsad  and  notice  if  made  with  fall  knowledge  of  the  facts:  Mattheim  t. 
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AUen,  77  Am.  Deo.  430;  Lory  ▼.  Tcmg^  58  Id.  832;  Wibimf.  ffiuUm,  53  Id. 
138;  WkUaher  ▼.  M<nrriion,  44  Id.  027.  Bat  if  made  without  a  knowlodgo  ni 
the  facts  releasing  him  from  liability,  it  la  no  waiver:  Cfommardal  Bank  ▼• 
Perry,  43  Id.  168;  New  (Mean$  etc  Bank  t.  Harper,  43  Id.  220.  And  the 
Irarden  of  proving  that  he  had  anoh  knowledge  la  apon  the  plaintiffi  Hmd 
V.  fTocffe^  46  Id.  lOOw 


Burton  v.  Curyea. 

[40  iLUvois,  8ao.j 

WABXHonsB  Rbceipts  ass  kot  NaooTiABLs  BO  as  to  enable  the  persoo 
holding  them  to  traiiBfer  a  greater  right  or  title  to  the  property  men- 
tioned in  them  than  he  has  himself.  Ihey  stand  in  the  place  of  the 
property  itself;  the  delivery  of  the  receipts  has  the  same  effect  as  the 
delivery  of  the  property,  no  greater  and  no  less;  and  a  transfer  of  a  ware- 
honse  receipt  by  the  person  in  possession  of  it  gives  no  higher  title  than 
would  the  transfer  of  the  property  by  the  same  person. 

Vendee  op  Chattels  will  not  Agqihrb  Title  if  Vendob  has  None  to 
Transfeb,  even  when  the  sale  is  made  or  confirmed  by  the  transfer  of  a 
bill  of  lading  or  other  document  symbolizing  and  describing  the  property 
sold. 

Vendor  or  Chattel  can  Transfer  No  More  than  Interest  which  he 
lawfully  has  therein. 

Where  Bailee  of  Goods  for  Particular  Pitrpose  Transfers  Them  to 
Another  in  contravention  of  that  purpose,  the  general  owner  may  main- 
tain trover  or  replevin  against  that  person,  even  though  he  is  a  bonajide 
vendee. 

Qeneral  Owner  cannot  Maintain  Replevin  or  Trover  against  Bona 
Fide  Purchaser  from  his  bailee  if  he  placed  the  property  in  the  hands 
of  the  bailee  for  any  other  than  a  legitimate  purpose,  or  if  he  is  fairly 
chargeable  with  any  negligence  by  means  of  which  the  bailee  was  enabled 
to  impose  upon  the  purchaser. 

Purchaser  of  Pork  in  Warehouse  Who  Takes  Warehouse  Receipts 
THEREFOR,  indorsed  in  blank  by  his  vendor  and  then,  to  enable  the  ven- 
dor to  withdraw  the  pork  from  the  warehouse  for  the  purpose  of  over- 
hauling and  repacking  it,  delivers  the  receipts  back  to  the  vendor,  who 
transfers  them  to  a  bona  fide  purchaser,  still  remains  the  owner  of  the 
pork,  and  may  maintain  replevin  for  it  against  the  warehouseman,  for 
there  was  no  negligence  on  his  part,  or  any  departure  from  the  ordinary 
course  of  business;  nor  is  he  chargeable  with  negligence  because  he  did 
not  surrender  the  original  receipts  and  take  out  new  ones  in  his  own 
name  before  delivering  them  back  to  the  vendor,  since  this  would  not 
have  guarded  third  persons  against  the  fraud  of  the  vendor. 

Receipt  bt  Bailee,  AcKNowLEDonra  Ownership  of  Obnxral  Owner  in 
property  bailed,  is  admissible  as  part  of  the  ret  pectcs^  in  an  action  of  re- 
plevin brought  by  the  latter  for  the  property  after  the  bailee  has  wrong- 
fully transferred  it  to  another. 

ILffidavit  upon  WmoH  Writ  or  Replkvih  Lhuh^  if  rabataatiaUy  In  the 
language  of  the  statute,  is  sufficieiiti 
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Replevin  by  Curyea  against  Barton.  Verdict  and  judg- 
ment for  the  plaintiffi  and  defendant  appeals.  The  opinion 
states  the  case. 

Haines  and  Storyj  for  the  appellant. 
ArringUm  and  Dent^  for  the  appellee. 

By  Court,  Lawrence,  J.  This  was  an  action  of  replevin 
brought  by  Curyea  against  Burton  to  recover  five  hundred  bar- 
rels of  pork.  The  facts  were  as  follows:  Daggett  and  Whiteside 
were  pork-packers  in  the  city  of  Chicago,  and  about  the  Ist  of 
January,  1865,  sold  to  Curyea  five  hundred  barrels,  and  deliv« 
ered  to  him  five  warehouse  receipts  of  Burton,  the  appellant, 
who  had  the  pork  on  storage  in  his  warehouse.  By  the  terms 
of  the  receipts,  the  pork  was  deliverable  to  the  order  thereon 
of  Daggett  and  Whiteside,  upon  the  surrender  of  the  receipts 
and  the  payment  of  charges.  The  receipts  were  indorsed  in 
blank  by  Daggett  and  Whiteside.  Subsequently  to  the  pur- 
chase by  Curyea,  he  desired  to  have  the  pork  overhauled  and 
repacked,  and  in  order  that  this  might  be  done  by  Daggett 
and  Whiteside,  he  delivered  the  receipts  back  to  them.  They 
thereupon  pledged  the  receipts  to  a  bank  called  the  State  Sav- 
ings Institution,  as  security  for  advances  of  money,  and  on 
the  15th  of  June,  1865,  the  bank  sold  them  to  Michael  Leary, 
Daggett  and  Whiteside  having  failed  to  pay  their  debt  to  the 
bank,  and  become  insolvent.  It  should  be  further  stated  that 
when,  in  January,  Curyea  wished  to  complete  the  payment 
upon  the  pork  to  Daggett  and  Whiteside,  he  borrowed  the 
money,  through  the  agency  of  the  bank,  from  one  Jared  Gage, 
and  the  bank  took  his  note  payable  to  Oage,  and  took  as  se- 
curity these  five  receipts  calling  for  one  hundred  barrels  each. 
The  cashier  testifies  that  the  bank  had  at  that  time  more  than 
these  five  receipts  on  deposit  belonging  to  Daggett  and  White- 
side, and  he  selected  five  from  the  parcel,  and  pinned  them  to 
the  note  given  by  Curyea,  and  passed  the  amount  of  Gage's 
check  to  the  credit  of  Daggett  and  Whiteside.  The  note  was 
paid  the  last  of  March,  and  the  cashier  then  gave  the  receipts 
to  Curyea.  He  farther  testifies  that  the  bank  had  at  various 
times  from  twelve  to  fifteen  of  these  receipts  deposited  by 
Daggett  and  Whiteside,  each  calling  for  one  himdred  barrels, 
and  that  when  he  received  the  five  receipts  from  them  in  June, 
which  the  bank  subsequently  sold  to  Leary,  he  did  not  know 
they  were  the  same  receipts  delivered  in  March  to  Curyea,  and 
that  they  kept  no  record  of  numbers  or  dates.    Soon  after 
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Leary  bought,  he  was  about  to  remove  the  pork  from  Burton'i 
warehouse,  when  Guryea  commenced  this  action  of  replevin 
against  Burton.  Burton  pleaded  property  in  Leary  and  prop- 
erty in  himself.  On  the  trial,  the  plaintiff  tendered  Burton 
bis  warehouse  charges,  which  he  accepted,  and  the  only  issue 
presented  to  the  jury  was  the  question  of  ownership  as  be- 
tween Guryea  and  Leary,  who,  though  not  a  party  to  the 
record,  was  represented  by  counsel.  There  was  a  verdict  for 
the  plaintiff  on  this  issue,  upon  which  judgment  was  ren- 
dered, and  the  defendant  appealed. 

The  court  instructed  the  jury  as  follows: — 

"  The  court  instructs  the  jury  that  the  main  question  in  this 
case  is,  whether  the  pork  in  controversy  belongs  to  the  plaintiff 
or  to  Michael  Leary.  Each  of  them  claim  through  Daggett 
and  Whiteside,  and  therefore  it  is  to  be  taken  as  true  that 
Daggett  and  Whiteside  once  owned  the  pork*  Then,  if  the 
plaintiff  bought  it  from  them,  and  received  from  them  or 
from  the  State  Savings  Institution,  with  their  assent,  the 
warehouse  receipts  in  evidence,  this  gave  him  a  good  title  to 
the  pork,  of  which  he  could  not  be  deprived  without  his  con- 
sent, except  under  special  circumstances  hereinafter  stated. 
But  upon  this  part  of  the  case  the  burden  of  proof  is  ujxin 
the  plaintiff  to  show  that  these  receipts  are  the  ones  which  he 
received;  and  if  that  is  not  established  by  the  testimony  to 
the  satisfaction  of  the  jury,  their  verdict  on  the  ownership  of 
the  pork  will  be  in  favor  of  the  defendant.  If,  however,  these 
receipts  are  the  same,  then,  if  the  plaintiff  put  or  left  them  in 
the  hands  of  Daggett  and  Whiteside,  with  nothing  upon  the 
receipts  to  indicate  that  they  were  not  the  owners  of  the  pork 
mentioned  therein,  and  if  Daggett  and  Whiteside  were  not 
simply  agents  or  commission  merchants,  doing  business  for 
other  persons,  but  were,  and  were  publicly  known  to  be,  also 
packers  of  pork,  and  dealers  in  pork  and  other  produce  on 
their  own  account,  then  any  person  dealing  with  Daggett  and 
Whiteside  as  owners  of  the  pork,  believing  them  to  be  such 
owners,  and  having  no  notice  of  any  circumstances  to  excite  a 
reasonable  suspicion  that  they  were  not  such  owners,  would 
be  protected  in  dealing,  in  the  ordinary  course  of  business, 
with  Daggett  and  Whiteside  as  owners  of  the  pork,  even  if 
Daggett  and  Whiteside  were,  as  to  the  pork,  only  agents  of 
the  plaintiff,  with  no  further  authority  than  simply  to  over- 
haul or  repack  the  pork.  But  the  burden  of  proof  is  upon 
any  person  claiming  under  a  pledge  by  Daggett  and  White- 
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Bide,  to  show  the  circtunstanoes  of  the  transaction,  and  to 
ahow  that  the  pledge  was  in  the  usnal  course  of  business,  and 
for  a  valuable  consideration;  and  the  title  of  Mr.  Leary,  de- 
rived under  such  a  pledge  to  the  State  Savings  Institution, 
can  be  no  better  than  was  their  title.  If,  therefore,  the  jury 
find  from  the  evidence  that  the  pork  belonged  to  the  plaintiff, 
and  was  pledged  by  Daggett  and  Whiteside  without  his  au- 
thority, then,  unless  such  pledge  was  in  the  ordinary  course  of 
business,  for  a  valuable  consideration,  and  protected  by  the 
principles  hereinbefore  stated,  their  verdict  as  to  the  owner- 
ship of  the  pork  should  be  in  favor  of  the  plaintiff. 

^'The  warehouse  receipts  are  not  negotiable  in  the  legal 
sense  so  as  to  enable  the  person  holding  them  to  transfer  a 
greater  right  or  title  to  the  property  mentioned  in  them  than 
he  himself  had.  Their  only  ofSce  is  to  stand  in  the  place  of 
the  property  itself,  so  far  as  the  questions  involved  in  this 
case  are  concerned,  for  the  convenience  of  the  parties  inter- 
ested in  the  property.  The  delivery  of  the  receipts  has  the 
same  effect  as  the  delivery  of  the  property,  no  greater  and  no 
less. 

'^  The  possession  by  Daggett  and  Whiteside  of  the  warehouse 
receipts,  making  the  pork  deliverable  to  their  order,  has  the 
same  effect  as  if  the  pork  had  been  in  their  own  warehouse, 
and  pledging  by  delivering  the  receipts  has  the  same  effect  as 
if  the  pork  had  been  delivered  by  moving  the  barrels  to 
another  warehouse. 

*'  The  principle  which  is  involved  in  these  instructions,  and 
which  it  is  attempted  to  explain,  is,  that  though  a  man  cannot 
be  deprived  of  his  property  without  his  consent,  and  a  princi- 
pal is  not  bound  by  the  unauthorized  act  of  his  agent,  yet  he 
is  bound  by  every  act  on  his  own  part  which  gives  his  agent 
an  apparent  authority  upon  which  other  persons  rely  to  do  the 
act  the  validity  of  which  may  be  in  question;  and  therefore 
the  inquiry  in  such  cases  is,  whether  the  agent's  possession  of 
the  property,  or  of  the  documentary  evidence  of  title  thereto, 
was  necessary  for  the  ordinary  business  of  life,  or  authorized 
by  the  custom  of  trade,  or  whether  the  possession  and  other 
circumstances  of  the  transaction  were  unusual  or  unnecessary, 
and  of  a  nature  to  mislead  other  persons  as  to  the  title  to  the 
property. 

'*  And  this  is  a  question  solely  for  the  jury  to  decide  upon 
the  evidence,  which  the  court  has  no  right,  and  has  had  no 
intention,  to  express  or  hint  any  opinion  upon. 

Am.  Dia  Vol.  LXXXIX— ^ 
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"  It  is  conceded  by  the  parties  that  the  yerdict  as  to  the 
other  issues  is  to  be  for  the  defendant;  but  these  issties  do  not 
affect  the  right  of  property,  and  nothing  said  or  done  here  in 
court  by  the  parties  in  relation  to  those  issues  is  to  have  any 
effect  upon  the  issue  as  to  the  right  of  property." 

It  is  insisted  by  the  counsel  for  the  appellant  that  the  seC' 
ond  and  third  paragraphs  of  this  instruction,  in  which  the 
jury  are  told  that  the  warehouse  receipts  are  not,  in  a  techni- 
cal sense,  negotiable,  but  that  they  merely  stand  in  the  place 
of  the  property  itself,  and  that  the  delivery  of  the  receipts  has 
the  same  effect  as  the  delivery  of  the  property,  neither  more 
nor  less,  should  not  have  been  given.  It  is  urged  that  ware- 
house receipts  should  be  treated  as  negotiable  paper,  and  that 
this  is  required  by  the  exigencies  of  commerce.  In  regard  to 
this  position  and  the  reasons  urged  in  its  support,  we  can  only 
say,  if  it  be  desirable  that  these  instruments  should  be  placed 
upon  this  footing,  it  belongs  to  the  legislature  to  make  the 
rule.  Such  is  certainly  not  now  the  law  as  it  has  been  ex- 
pounded by  the  highest  authorities  both  of  England  and  of 
this  country,  and  it  is  our  province  to  declare  the  law  as  it  is 
written.  It  is  true,  it  is  one  of  the  excellencies  of  the  common 
law  that  its  principles  can  be  adapted  by  the  courts  to  new 
emergencies  as  they  arise  in  the  rapid  development  of  modern 
society,  but  this  flexibility  of  the  system  in  judicial  hands 
should  be  confined  to  the  new  application  of  settled  principles, 
or  of  principles  in  harmony  with  those  that  are  settled,  and 
should  not  be  extended  to  the  making  of  new  rules  that  are 
really  in  violation  of  maxims  Ijring  .at  the  foundation  of  our 
law,  and  as  old  as  the  law  itself.  When  this  power  is  assumed 
by  courts,  they  become  not  the  expounders  but  the  makers  of 
the  law. 

This  precise  question  is  discussed  in  1  Smith's  Lead.  Cas., 
6th  ed.,  1086,  p.  894,  and  the  cases  are  fully  reviewed  by  the 
learned  editors  of  that  work.  It  is  therefore  unnecessary  for 
us  to  review  them  here.  They  all  speak  the  same  voice.  The 
principle  applied  in  all  is,  that  the  delivery  of  warehouse 
receipts  is  a  symbolic  delivery  of  the  property  itself,  that  it  has 
the  same  effect  as  the  delivery  of  the  property,  and  can  have 
no  greater,  and  that  a  transfer  of  the  warehouse  receipt  by  the 
person  in  possession  of  it  gives  no  higher  title  than  would  the 
transfer  of  the  property  by  the  same  person.  The  American 
editors,  in  their  very  elaborate  note  to  the  case  of  Lickbamm 
r.  MoBon^  1  Smith's  Lead.  Cas.  895,  use  the  following  language: 
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^An  effort  was,  however,  made  in  the  earlier  part  of  this  cen* 
tury  to  give  a  greater  effect  to  the  delivery  of  the  Bymbol  than 
to  that  of  the  thing  which  it  represented,  and  to  treat  the 
holder  of  a  dock  or  East  India  warrant  for  goods  as  entitled  to 
pass  the  right  of  property  in  the  goods  to  third  persons  in  the 
absence  both  of  title  and  authority  in  himself,  or  in  other  words, 
to  render  these  instruments  negotiable  and  give  them  the 
power  of  creating  a  title  by  their  transfer,  in  cases  where  none 
existed  before  they  were  transferred.  The  cases  of  Zivinger  v. 
Samuda,  7  Taunt.  265,  and  Lwas  v.  Darrein^  7  Id.  278,  seem 
to  have  been  understood  as  determining  this  point  as  to  dock 
warrants,  and  the  principal  case  as  to  bills  of  lading.  But 
although  the  language  held  by  the  puisne  judges  of  the  court 
of  common  pleas,  in  the  absence  of  the  chief  justice,  in  Zmnger 
V.  Samuda  and  Lucas  v.  DorreiUy  supra,  tends  to  justify  this 
conclusion,  yet  it  was  not  necessarily  or  properly  involved  in 
the  decision  of  those  cases,  which  rest  substantially  on  other 
grounds,  and  has  not  been  adopted  either  by  the  courts  or  the 
profession  as  law.  Subsequently  to  these  decisions,  the  statute 
6  Greo.  IV,  c.  94  (which  was  extended  in  England  by  5  &  6 
Vict.,  c.  89,  and  followed  in  New  York  and  Pennsylvania  by 
the  act  of  April  14,  1884,  in  the  one  state,  and  that  of  April 
16,  1834,  in  the  other),  provided  that  persons  intrusted  with 
the  possession  of  bills  of  lading,  dock  warrants,  or  other  docu- 
ments of  title  to  goods  should  have  the  power  to  make  con- 
tracts for  the  sale,  disposition,  or  pledge  of  such  goods  which 
should  be  binding  as  against  the  true  owner.  It  is  evident 
from  the  language  of  this 'act,  and  from  the  decisions  that  hav& 
been  made  under  it,  that  the  power  thus  given  is  purely  stat- 
utory, and  was  unknown  to  the  common  law.  Thus  in  Evan% 
^.  TVuman,  2  Barn.  &  Adol.  886,  and  Taylor  v.  Kymer,  3  Id. 
320,  where  advances  were  made  to  a  broker  on  the  faith  of  his 
possession  and  apparent  ownership  of  East  India  warrants  for 
indigo,  deliverable  to  order,  it  was  held  that  as  the  case  did 
not  come  within  the  remedial  provisions  of  the  statute,  the 
party  who  made  the  advances  acquired  no  interest  either  in  the 
warrants  themselves  or  in  the  indigo  which  they  represented. 
The  same  point  has  since  been  decided  in  a  number  of  other 
cases:  Banzi  v.  Sietoart,  4  Man.  &  O.  295,  326;  Phillips  v.  Huihy 
6  Mees.  &  W.  572;  Hatfield  v.  Phillips,  9  Id.  647;  S.  C,  14  Id. 
665.  And  the  true  rule  of  law  with  regard  to  the  effect  of  the 
transfer  of  the  documentary  evidence  of  the  title  to  goods  on 
the  goods  themselves  is  conclusively  shown  by  the  case  of  Nevh 
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9om  v.  Thornton f  6  East,  17,  where  the  indorsee,  for  value  of  a 
bill  of  lading,  was  held  fo  acquire  no  interest  under  the  indorse- 
ment, because  it  was  a  departure  from  the  authority  given  by 
the  owner  to  the  indorser,  although  the  transaction  would 
necessarily  have  taken  effect  as  a  negotiation  if  such  instru- 
ments were  really  negotiable.  The  recent  cases  follow  in  the 
same  direction,  and  show  that  the  vendee  of  chattels  will  not 
acquire  a  title  if  the  vendor  has  none  to  transfer,  even  when 
the  sale  is  made  or  confirmed  by  the  transfer  of  a  bill  of  lading 
or  other  document  of  the  same  nature,  symbolizing  and 
describing  the  property  sold:  Brower  v.  Peabody,  13  N.  Y.  121; 
Mechanic^  Bank  v.  New  York  &  N.  H.  R.  R.  Co.,  13  Id.  599, 
628;  Dows  v.  Perriuy  16  Id.  325;  Ourmy  v.  Behrend,  3  El.  &  B. 
122." 

^'Nothing,''  it  is  further  remarked  in  the  same  note,  on  page 
896,  ^' could  in  fact  be  a  greater  departure  from  the  principles 
and  analogies  of  the  common  law  than  to  treat  bills  of  lading 
or  other  documentary  evidence  of  title  to  chattels  personal  as 
negotiable  instruuicnts.  Instruments  which  represent  choses 
in  action  may  be  negotiable,  because  the  right  cannot  be 
separated  from  the  instrument,  and  has  no  distinct  or  actual 
physical  existence.  And  even  then  negotiation  only  exists  in 
the  ease  of  actual  promises  for  the  payment  of  money,  a  thing 
negotiable  in  itself,  and  which  cannot  I>o  reclaimed  by  the 
true  owner  from  any  who  has  received  it  bona  fide,  and  in 
exchange  for  a  valuable  consideration.  But  chattels  personal 
are  wholly  insusceptlhle  of  negotiation  in  themselves,  and  it  is 
manifestly  inconsistent  to  give  the  documents  which  represent 

them  a  different  character The  law  has  recently  been 

changed  by  statute  in  England,  but  still  remains  on  its  original 
footing  in  most,  perhaps  in  all,  parts  of  this  country:  Blanchard 
V.  Page,  8  Gray,  281,  298."  Our  act  of  1851  to  prevent  frauds 
by  warehousemen  was  clearly  not  designed  to  change  the  rule 
of  the  common  law.  Neither  does  the  case  of  Underwood  v. 
IIo88ack,  38  111.  208,  hold  warehouse  receipts  to  be  negotiable. 
It  rests  upon  different  principles. 

The  transfer  of  the  warehouse  receipts  from  Curyea  to  Dag- 
gett and  Whiteside  having,  then,  the  same  effect  as  would 
have  had  the  delivery  of  the  property  into  their  possession,  and 
no  mort-,  the  question  arises,  whether,  if  they  had  taken  tne 
pork  from  Burton's  warehouse  to  their  own  packing-house, 
and  had  then  sold  or  pledged  it,  the  title  of  Curyea  would 
have  passed.    In  a  note  to  the  case  of  WUbraham  v.  Snow^  2 
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8aand.  47,  Sergeant  Williams,  referring  to  Brooke's  Abridg* 
menty  says:  *'  It  is  said  that  if  a  bailee  sells  and  deliyers  the 
goods  to  another  as  his  own,  bona  fide  and  without  notice,  the 
general  owner  cannot  maintain  trover  or  any  other  action 
against  the  vendee."    The  same  doctrine  is  stated  in  Bhep* 
pard's  Epitome,  referring  also  to  Brooke,  with  a  qussre.    The 
supreme  court  of  Massachusetts,  in  the  case  of  Stanley  v.  Gay^ 
lord,  1  Gush.  545  [47  Am.  Dec.  643],  referring  to  these  author- 
ities, says:  '*  No  adjudged  case,  it  is  believed,  is  to  be  found 
in  the  English  books  which  sustains  the  doctrine  cited  by 
Brooke  and  others  from  the  Year-books.    And  it  is  now  the 
settled  law  of  England  that  the  subject  of  sale  must  belong  to 
the  vendor,  and  that  he  can  sell  no  more  than  the  interest 
^hich  he  lawfully  has.    In  the  last  edition  of  Saunders,  to 
which  additional  notes  are  made  by  Patterson  and  E.  V.  Wil- 
liams (now  judges  in  England),  the  following  passage  is  sub- 
joined to  the  note   above  quoted   from  Sergeant  Williams: 
**  However,  in  modem  cases  it  has  been  held  that  if  a  bailee 
of  goods  for  a  particular  purpose  transfers  them  to  another  in 
contravention  of  that  purpose,  the  general  owner  may  main- 
tain trover  against  that  person,  even  though  he  be  a  bona  fide 
vendee,  unless  in  market  overt."    The  same  doctrine  is  also 
laid  down  in  Long  on  Sales,  Rand's  ed.,  167;   Hilliard  on 
Sales,  23;  2  Kent's  Gom.  324;  Cooper  v.  WiUomattj  1  Gom.  B. 
672;   RolaTid  v.  Ovrndy^  5  Ohio,  202;   Metcalfe  v.  Lumsdeny  1 
Gar.  &  K.  309.    The  court  adds  that  the  law  of  Massachu- 
setts was  like  the  law  of  England  on  this  subject,  except  as  to 
sales  in  market  overt. 

The  law  of  this  state  is  very  conclusively  settled  in  the  same 
way  in  Fawcettj  Isham^  &  Co,  v.  Osbomj  Adams^  &  Co.j  32  IlL 
425  [83  Am.  Dec.  278],  which  was  a  well-considered  case.  In 
that  case,  the  plaintiffs,  who  were  leather  dealers,  had  fur* 
nished  hides  to  certain  tanners,  to  be  made  into  leather  and 
returned  to  the  plaintiffs,  who  were  not  to  lose  their  property 
in  the  hides.  The  tanners  sent  the  leather,  or  a  part  of  it,  to 
Ghicago,  and  sold  it  to  the  defendants,  who  were  in  no  way 
parties  to  the  fraud,  but  innocent  purchasers.  The  court  held  * 
that  the  plaintiffs  had  not  lost  their  property  by  this  unau- 
thorized sale  by  their  bailees.  In  that  case  the  counsel  for 
the  purchasers  cited  Jennings  v.  Oage,  13  Id.  611  [56  Am.  Dec. 
476],  and  Brwndage  v.  Campj  21  Id.  330,  which  are  also  cited 
in  the  case  before  us,  and  the  court  remarks  in  reference  to 
these  and  other  cases  of  the  same  general  character,  that  ^  in 
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all  these  cases  the  property  was  transferred  to  the  purchaser 
by  the  consent  of  the  owner  under  the  form  of  a  regular  sale 
and  delivery,  and  therein  differ  in  a  most  important  partica- 
itor  from  the  case  we  are  considering."  The  court  further  add, 
what  is  equally  applicable  to  the  present  case:  ''Here  has 
been  no  transfer  of  the  property  by  the  consent  of  the  true 
owners,  nor  have  they  voluntarily  under  the  form  of  a  sale 
delivered  the  property  to  the  defendant's  vendor,  or  clothed 
him  with  any  of  the  indicia  of  ownership  in  the  sense  and 
meaning  of  any  of  the  cases  cited.  We  apprehend  no  well- 
considered  case  can  be  found  in  the  books  where  a  party  has 
been  deprived  of  property  without  his  consent,  or  where  a 
party  selling  has  been  adjudged  competent  to  convey  to  a  pur- 
chaser a  better  title  than  he  himself  possessed."  The  court 
excepts  from  this  remark  cash  and  negotiable  instruments. 

If  Curyea,  in  the  case  before  us,  had  placed  the  warehouse 
receipts  in  the  hands  of  Daggett  and  Whiteside  for  any  other 
than  a  legitimate  purpose,  or  if  he  was  fairly  chargeable  with 
any  negligence  by  means  of  which  they  had  been  enabled  to 
impose  upon  the  bank,  a  different  rule  might  be  applied.  But 
we  can  discover  no  negligence  on  his  part,  nor  any  departure 
from  the  ordinary  course  of  business.  He  certainly  had  the 
right  to  have  his  pork  repacked,  and  to  employ  Daggett  and 
Whiteside,  who  had  packed  it  in  the  first  instance,  for  that 
purpose.  To  accomplish  this,  it  was  necessary  to  enable  them 
to  remove  the  pork  from  Burton's  warehouse,  and  this  could 
only  be  done  by  the  surrender  of  the  warehouse  receipts.  It 
was  indispensable,  then,  to  let  Daggett  and  Whiteside  have 
these  receipts  in  order  to  get  the  pork  repacked.  It  is  sug- 
gested that  Curyea  should  have  surrendered  these  receipts,  and 
taken  new  ones  in  his  own  name,  and  thus  have  advised  per- 
sons dealing  with  Daggett  and  Whiteside  that  he  had  title  to 
the  pork,  and  enabled  them  to  inquire  of  him.  But  how  would 
this  have  guarded  the  bank  or  any  other  persons  against  the 
fraud  of  Daggett  and  Whiteside?  Suppose  Curyea  had  taken 
out  new  receipts.  It  would  still  have  been  necessary  for  him 
to  indorse  and  deliver  them  to  Daggett  and  Whiteside  in  order 
to  enable  them  to  withdraw  the  pork,  for  it  would  only  have 
been  deliverable  on  the  order  of  Curyea  and  on  the  surrender 
of  the  receipts.  And  the  receipts  being  once  in  the  custody 
of  Daggett  and  Whiteside,  it  would  have  been  perfectly  easy 
for  them,  if  they  desired  to  perpetrate  a  fraud  upon  the  bank, 
^o  have  surrendered  the  receipts  issued  to  Curyea,  and  taken 
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out  new  ones  ranning  directly  to  themselves,  or  to  have  re* 
moved  the  pork  to  another  warehouse,  and  to  have  taken 
receipts  to  themselves  from  the  new  warehouseman.  They 
would  then  have  had  precisely  the  same  kind  of  receipts  for 
iheir  fraud  upon  the  bank  that  they  had  in  the  actual  case. 
We  repeat,  that  we  do  not  see  what  steps  Curyea  could  have 
taken  which  would  have  guarded  the  public  against  such  a 
fraud  as  Daggett  and  Whiteside  perpetrated,  it  being  conceded 
that  it  was  proper  to  employ  them  to  repack  the  pork. 

Whether,  however,  it  was  the  duty  of  Curyea  to  notify  the 
warehouseman  of  his  purchase  of  the  pork,  or  to  take  out  new 
receipts  in  his  own  name,  is  a  question  not  presented  by  the 
evidence  in  this  case,  for  neither  the  officers  of  the  bank  nor 
J^eary  ever  applied  to  the  warehouseman  for  information  con- 
cerning the  title  to  the  pork.  Even  if  it  be  conceded,  then^ 
that  Curyea  was  guilty  of  some  degree  of  negligence  in  not 
giving  notice  to  the  warehouseman,  neither  the  bank  nor  Leary 
was  injured  by  it,  as  they  made  no  inquiries  at  the  warehouse^ 
und  not  having  been  injured,  it  does  not  belong  to  them  to 
complain. 

It  is  asked  what  security  there  is  in  loaning  money  upon  a 
pledge  of  warehouse  receipts.  We  answer,  precisely  the  same 
security  as  in  loaning  upon  the  pledge  and  delivery  of  the 
property  itself.  If  the  person  pledging  the  property  is  the 
owner,  the  security  is  good  to  the  extent  of  its  value,  and  so 
of  the  warehouse  receipts.  But  if  he  is  not  the  owner,  if  he 
has  stolen  it,  or  if  he  is  a  bailee  merely,  and  is  attempting  to 
make  a  fraudulent  use  of  the  property  intrusted  to  his  keep- 
ing, a  person  purchasing  or  receiving  the  property  as  security 
does  BO  in  subordination  to  the  title  of  the  true  owner.  These 
are  risks  which  men  engaged  in  business  must  be  content  to 
encounter,  and  against  which  the  law  can  afford  them  no  pro- 
tection. The  law  can  punish  roguery,  but  it  cannot  secure 
innocent  persons  against  losses  from  its  multiform  devices. 

Whether,  as  urged  by  counsel,  the  demands  of  commerce 
really  require  that  warehouse  receipts  should  be  advanced  tr 
the  dignity  of  negotiable  paper,  is  a  question  which  it  is  noi 
our  province  to  decide.  Much  may  be  said  in  its  favor,  but 
only  experience  could  determine  its  wisdom.  While  it  would 
undoubtedly  render  more  facile  and  safe  some  of  the  transac- 
tions of  trade,  it  should  also  be  remembered  that  the  greater 
the  activity  of  commerce,  the  more  are  the  owners  of  personal 
property  obliged  to  intrust  it  to  the  various  classes  of  bailees 
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and  agents;  and  the  establishment  of  this  rule  might  be  found, 
in  practice,  to  introduce  an  element  of  peril  to  the  rightful 
owners  which  would  more  than  counterbalance  its  advantages, 
and  which  would  certainly  be  opposed  to  the  genius  of  the 
common  law. 

Counsel  also  object  to  the  first  paragraph  of  the  instruction. 
It  seems  to  conflict  in  some  degree  with  that  portion  upon 
which  we  have  commented;  but  whatever  errors  are  to  be 
found  in  it  are  in  favor  of  the  appellant. 

It  is  urged  by  counsel  for  the  appellant  that  the  following 
receipt  from  Daggett  and  Whiteside  to  Curyea  was  improperly 
admitted  in  evidence:  — 

^'Rec'd,  Chicago,  June  6,  1865,  of  €reo.  Curyea,  receipts  of 
five  hundred  bbls.  prime  mess  pork,  stored  at  Horace  Burton's, 
which  we  are  to  overhaul  and  repack. 

"  Daggett  and  Whitbsidb.'' 

in.  8.  Key.  SttiDp,)  r  6  cents  U.  8.  Rev.  Stamp. 

9  cents.    D.  A  W.>  I  Stamp  duty  paid  In  pres- 

June  0^  HSd.     >  J  ence  of  collector  of  First 

1  District  of  Illinois,  Sept. 
I  SGl  136&. 

I     T.  DuRAiTD,  Dep.  Coll'r. 
ISeal  of  CoUeotor.J 

^'  P.  S.  We  have  had  the  pork  fully  insured,  and  will  look 
well  after  it;  would  advise  to  hold  on,  and  you  will  come  out 
all  right  on  it  Yours,  Daggett  &  W." 

The  signature  of  Daggett  and  Whiteside  was  proven,  and  the 
instrument  itself  was  a  part  of  the  res  gestsSy  and  an  admission^ 
against  their  own  interest,  that  they  did  not  own  the  property. 
It  is  said  it  appears  by  the  testimony  of  Beckford,  the  cashier, 
that  it  bears  a  date  subsequently  to  the  pledge  of  the  ware- 
house receipts  to  the  bank.  But  his  testimony  on  this  point  is 
extremely  indefinite.  He  says  he  sold  the  receipts  to  Leary 
about  the  15th  of  June,  and  that  they  were  pledged  to  the 
bank  some  two  or  three  weeks  previous.  The  receipt  had 
already  been  admitted  before  Beckford  was  placed  on  the 
stand,  and  no  motion  was  made  to  exclude  it,  founded  upon 
his  testimony,  although  it  was  objected  to  when  it  was  ofiered. 
Had  such  a  motion  been  made,  the  question  of  dates  would 
have  been  open  for  explanation,  and  might  have  received  it. 
It  is  not  necessary  to  decide  whether  the  receipt  in  itself  would 
have  been  admissible  if  it  had  been  shown  to  have  been  exe- 
cuted after  the  pledge  to  the  bank.  Prima  facUy  it  was  admis- 
sible when  it  was  ofiered  and  received. 

It  is  also  objected  that  it  is  not  clearly  proven  that  the  five 
warehouse  receipts  sold  by  Daggett  and  Whiteside  to  Curyea 
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were  the  receipts  pledged  to  the  bank  and  sold  to  Leaiy. 
This  is  a  point  upon  which  the  jury  passed,  and  although  the 
proof  is  not  clear,  we  think  there  is  sufficient  to  sustain  the 
verdict. 

The  affidavit  upon  which  the  writ  was  issued  was  objected 
to,  but  it  was  substantially  in  the  language  of  the  statute,  and 
sufficient. 

The  judgment  must  be  affirmed. 

Judgment  affirmed.  

Wabshouss  BjBOXiFrs — THxni  Tbansisb  ahd  KBOonABnjrrs  QtitBke 
▼.  Cutler,  84  Am.  Deo.  747,  aad  the  note  thereto^  oontaining  »  treatment  of 
this  sabjeet  at  length,  752-754.  The  principal  caae  is  cited  as  follows:  A 
warehouse  receipt  is  not  negotiable:  Western  Union  B,  R.  Co.  ▼.  Wagner,  S5 
m.  196;  Second  National  Bank  ▼.  WaBnidge,  19  Ohio  St  424.  The  indorse- 
ment or  deliyery  of  it  does  not  convey  the  contract  itself,  but  only  the  prop- 
erty represented  by  it,  and  it  becomes  a  mere  evidence  of  the  title  of  the 
bolder  in  the  property:  Hale  v.  Milwaukee  Dock  Co.f  29  Wis.  499.  Bnt  while 
a  warehoose  receipt  is  not  negotiable  in  the  sense  in  which  that  term  is  ap- 
plied to  a  promissory  note,  yet  the  transfer  of  snch  a  receipt,  accompanied  by 
a  sale  or  pledge  of  ^e  property  specified  in  the  receipt,  will  have  the  same 
eflBsct  as  the  delivery  of  the  property  to  the  transferee,  —  neither  less  nor 
more;  and  this  principle  is  also  applicable  to  bills  of  lading:  Western  Union 
R.  R,  Co,  V.  Wagner,  65  IlL  198;  Ohio  and  Mississippi  Ky  Co,  v.  Kerr,  49  Id. 
4S0.  In  fact,  a  delivery  of  a  warehonse  receipt  or  of  a  bill  of  lading  is  a  sym- 
bolic delivery  of  the  property  specified  therein:  MichiQan  Central  R.  R.  Co,  v. 
PhUUps,  60  Id.  98;  BroadweU  v.  Howard,  77  id.  308;  Second  National  Bank 
V.  Wadridge,  19  Ohio  St.  424;  see  Leonard  v.  DunUm,  51  IlL  484.  In  Clwx^ 
Dock  Co,  V.  Foster,  48  111.  511,  however,  it  was  held  that  under  the  act  incor- 
porating the  Chicago  Dock  Company,  a  warehonse  receipt  issued  by  that  com- 
pany is  made  negotiable,  and  as  snch,  absolntely  vests  in  the  holder  the  title 
to  ^e  property  specified  in  it,  and  the  principal  case  is  distinguished,  as  in 
that  case  the  warehouse  receipt  was  not  negotiable. 

Vkndob  can  Transfkb  No  Beiteb  Titlb  than  Hb  Himszlt  Has: 
FawceU  v.  Osbom,  83  Am.  Dec.  278,  and  note  285;  Carmkhael  v.  Buck,  70  Id. 
126,  and  note  230,  collecting  prior  cases  in  this  series. 

OwNsa  MAT  Maintain  Replevin  ob  Tboveb  whbbb  BaUiEB  Sblls 
PBOPBBTr  BaHiED:  BaUey  v.  Co&y,  66  Am.  Dec.  752,  and  note  treating  this 
■abject  758;  759;  see  Trudo  v.  Anderson,  81  Id.  795,  and  note  801. 
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owner  of  the  land  pays  it  without  the  issuance  of  any  precept  or  execu- 
tion, such  payment  ia  a  voluntary  payment^  and  not  one  made  under 
compulsion. 
Otrr  HAviNa  Powbb  to  Widbn  Riveb  might  have  Fowbb  ov  DBErEir* 
VXQ  It,  as  an  incident  to  the  widening;  under  various  circumstances. 
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Whbrb  Citt  Council  havb  Powxb  to  Widen  Eiyxb,  and  Act  undbk 
That  Power,  if  they  include  in  their  action  a  matter  not  within  their 
cognizance,  their  action  might  be  roid  qftoad  hoe,  but  not  void  as  to  thai 
of  which  they  had  jurisdiction. 

Judgment  of  Coubt  HA^iNa  JinusDionoN  cannot  be  Attaokxd  Ool- 
LATXBALLT,  but  must  Stand  until  reversed. 

Money  Voluntarilt  Paid  on  Void  Judomxnt,  witb  Full  Knowlsdoi 
OF  Facts,  without  fraud,  and  merely  in  ignoraaoe  of  the  parties'  legal 
rights,  cannot  be  recovered  back. 

Monet  Voluntasilt  Paid,  with  Full  Knowledge  of  Faotb  under  whick 
it  was  demanded,  cannot  be  recovered  back  upon  the  ground  that  the 
pajrment  was  made  under  a  misapprehension  of  the  l^gal  rights  and  ob- 
ligations of  the  party  paying. 

Pathent  is  not  Regarded  as  Compulsobt  unless  made  to  relieve  the  per- 
son or  property  from  an  actual  and  eTisting  duress  imposed  upon  him  by 
the  party  to  whom  the  money  is 


Assumpsit.    The  opinion  states  the  case. 

Walter  B.  Scates^  for  the  appellants. 
S.  A.  IrwiUf  for  the  appellee. 

By  Court,  Bbeese,  J.  This  was  an  action  of  asmrnprit  for 
money  had  and  received,  laid  out  and  expended,  etc.,  brought 
by  Robert  R.  Clark  and  others  against  the  city  of  Chicago,  in 
the  superior  court  of  that  city,  to  recover  back  money  paid  by 
them  to  the  city  on  an  assessment  for  deepening  the  Chicago 
River,  and  for  interest  on  the  sum  paid.  The  plea  was  the  gen- 
eral issue.  The  cause  was  tried  by  the  court  without  a  jury, 
and  judgment  for  costs  for  the  city.  To  reverse  this  judg- 
ment, the  plainti£b  appeal  to  this  court 

The  points  made  by  appellants  are,  that  the  city  had  no 
authority  to  make  an  assessment  to  deepen  the  river,  and 
therefore  all  the  proceedings  for  such  purpose  are  void;  that 
Coventry,  who  made  the  stipulation  as  attorney  for  the  Elston 
estate,  had  no  authority  to  make  it,  and  therefore  the  judgment 
was  not  binding  on  the  property  of  the  estate;  that  the  money 
sought  to  be  recovered  back  was  paid  on  an  illegal  claim;  it 
was  an  involuntary  payment,  and  may  be  recovered  back  in 
thin  action. 

The  first  proposition  is  established  by  the  case  of  Wright 
v.  Chicagoj  20  111.  252.  The  order  in  this  case,  however,  waf 
for  deepening  and  widening  the  river,  to  do  the  latter  of  which, 
express  authority  is  conferred  upon  the  city  council  by  sec- 
tion 5  of  the  act  of  February  27,  1845,  which  was  held  to  be 
in  that  case  substantially  an  amendment  of  the  city  charter. 
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The  order  for  widening  the  river  was  consequenily  valid  to 
that  extent,  and  could  be  enforced.  But  that  is  not  the  whole 
case.  The  facts  are,  that  the  proprietors  of  the  property 
bounded  by  this  river  had  in  1857  agreed  among  themselves 
that  the  river  should  be  deepened  and  widened,  and  that  they 
would  advance  the  money  pro  rata  for  the  purpose  if  the  city 
authorities  would  agree  to  levy  an  assessment  on  the  propri- 
etors to  be  benefited  by  the  improvement.  They  agreed  to 
petition  the  city  council^  asking  them  to  let  the  work,  the  prop- 
erty owners  agreeing  on  their  part  to  pay  money  on  it  to  a 
certain  extent,  and  to  such  a  time  as  the  city  should  have  made 
and  collected  its  assessment. 

Accordingly,  the  council,  on  the  24th  of  August,  1857,  in- 
stituted proceedings  for  a  special  assessment  upon  the  real 
estate  deemed  benefited  for  deepening  and  widening  that  part 
of  the  river,  and  on  that  day  passed  these  orders: — 

Ordered,  that  the  north  branch  of  the  Chicago  River  be 
deepened  to  the  depth  of  eleven  feet  below  low-water  mark, 
and  widened  so  as  to  form  a  channel  of  fifty  feet  in  the  bot- 
tom, and  not  less  than  seventy-five  feet  at  low-water  mark,  in 
accordance  with  the  superintendent's  estimate  herewith  sub- 
mitted. 

Ordered,  that  the  sum  of  $64,450  be  assessed  upon  the  real 
estate  deemed  benefited  by  said  improvements,  etc. 

Commissioners  were  duly  appointed,  who  made  an  assess- 
ment, and  returned  it  to  the  common  council,  stating  therein 
that  it  did  not  exceed  three  per  cent  of  the  value  of  the  real 
estate  assessed,  which  the  council  duly  approved  and  confirmed, 
and  a  warrant  issued  on  the  7th  of  October,  1857,  to  the  proper 
collector  to  collect  the  same.  This  was  called  '^Warrant  Na 
5/ North  and  West" 

Block  1,  in  Elston's  addition,  was  included  in  the  assess- 
ment, valued  at  $170,000,  and  assessed  for  $5,029.29. 

The  city  collector,  failing  to  collect  the  assessment  on  this 
block,  applied  at  the  January  term,  1858,  of  the  court  of  com- 
mon pleas,  for  judgment  against  it,  having  first  given  the  no- 
tice required  by  law,  at  which  term  a  judgment  was  rendered 
against  this  block,  with  others,  and  a  warrant  ordered  to  be 
issued  for  the  sale  of  the  same,  in  which  warrant  block  1  was 
not  included.    The  work  was  completed  in  the  fall  of  1858. 

On  the  9th  of  March,  1858,  the  appellant  Clark,  who  had 
intermarried  with  Blanche  Elston,  one  of  the  two  heirs  at  law 
of  Daniel  Elston,  took  from  the  collector  this  receipt: — 
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"City  Collbctob'b  Office,  March  9, 1858. 
"State  of  Illinois — City  of  Chicago. 

*'  Received  of  B.  B.  Clark,  $2,011.79,  being  the  amount  as- 
sessed by  said  city,  on  the  fifth  day  of  October,  1857,  for  deep- 
ening the  north  branch  of  the  Chicago  River,  being  forty  per 
cent  on  the  assessment  on  the  following-described  property, 
situated  in  the  said  city,  to  wit,  Elston's  addition,  block  1; 
am't,  $2,011.70." 

As  this  work  progressed,  it  appears  the  superintendent  in 
charge  of  it,  as  the  contractors  required  payment,  made  pro 
rata  payments  according  to  the  work  done  upon  the  different 
properties  along  the  bank  of  the  river.  These  pro  rata  divis- 
ions were  sent  to  the  parties  interested,  and  they  paid  the 
money  over  to  the  superintendent,  who  paid  it  out  to  the  con- 
tractors on  the  estimates. 

It  is  this  money,  which  is  evidenced  by  the  receipt  of  the 
collector  of  March  9, 1858,  the  plaintiflfs  seek  to  recover  back. 

It  appears  that  at  the  January  term,  1859,  of  the  same, 
court,  the  city  collector  made  application  for  judgment  against 
the  same  lands  and  lots  under  the  same  '^  Warrant  No.  5,  N* 
and  W."  for  the  same  assessment,  and  judgment  rendered  ao* 
cordingly  on  block  1  ^'for  the  balance  due"  of  $3,017.58. 
This  balance  has  nothing  to  do  with  this  controversy,  nor  did 
the  precept  which  issued  on  this  judgment  have  any  existence 
when  the  money  was  paid  by  the  appellants  to  the  collector 
on  the  9th  of  March,  1858. 

All  the  argument  and  authorities  cited,  therefore,  to  show 
that  a  payment  on  compulsion  or  involuntary  may  be  recov- 
ered back  have  nothing  to  do  with  this  case.  When  this 
money  was  paid,  there  was  no  precept  or  execution  by  which 
its  collection  could  have  been  enforced,  so  that  there  was  no 
legal  compulsion,  and  the  payment  was  made  voluntarily  and 
for  a  purpose  set  on  foot  in  part  by  appellants,  and  by  which 
their  property  was  to  be  and  has  been  greatly  benefited.  The 
idea  that  the  money  was  paid  on  compulsion  has  no  existence 
in  fact. 

Now,  as  to  the  judgment  rendered  at  January  term,  1858, 
had  the  court  of  common  pleas  jurisdiction  of  the  subject- 
matter  to  render  it? 

The  order  was  for  deepening  and  widening  the  river,  and  to 
accomplish  the  latter,  it  might  be  found  necessary  to  excavate 
the  bed,  and  so  deepen  the  channel.  Deepening  might  be  a 
mere  incident  to  widening,  depending  on  various  oiiconi!- 
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Btances.  That  the  city  cotmcil  had  the  power  to  widen  the 
river,  and  that  they  acted  under  that  power,  is  manifest;  and 
if  they  included  in  their  action  a  matter  not  within  their  cog- 
nizance, it  might  be  void  quoad  hoc^  but  not  void  as  to  that  of 
which  they  had  jurisdiction.  Having  jurisdiction,  the  action 
of  the  court  cannot  be  attacked  collaterally.  The  judgment 
must  stand  until  reversed.  It  has,  in  fact,  however,  been 
afBrmed:  Ogden  v.  Chicago,  22  111.  692. 

But  whether  or  not  this  be  so,  the  receipt  does  not  show,  nor 
is  it  proved  by  evidence  aliunde^  that  the  money  was  paid  by 
appellants.  The  receipt  is  in  the  name  of  R.  R.  Clark,  and 
the  suit  is  brought  by  Daniel  T.  Elston,  and  R.  R.  Clark,  and 
Blanche,  his  wife.    The  proof  does  not  sustain  the  declaration. 

Upon  the  other  point,  of  Coventry's  authority  to  sign  the 
stipulation,  we  consider  that  wholly  immaterial.  If  he  had 
not  authority,  then  the  judgment  was  a  regular  judgment  by 
default,  the  party  having  had  due  notice  of  the  proceedings. 
If  he  had  authority,  then  it  was  by  consent,  and  consent  takes 
away  all  errors. 

We  find,  then,  there  was  a  regular  judgment  against  this 
property,  and  that  the  plaintiffs  owning  it  voluntarily,  and  not 
under  process  by  one  of  the  parties  in  interest,  paid  this 
money,  and  we  know  of  no  principle  of  law  that  can  be  in- 
voked  in  their  favor  to  coin])el  the  city  to  pay  it  back  to  them. 
Although  the  judgment  may  be  void,  still,  the  payments  made 
by  the  plaintiffs  were  voluntary;  they  were  made  with  a  full 
knowledge  of  all  the  facts  and  circumstances  of  the  case;  in 
ignorance  only  of  their  legal  rights,  without  fraud,  imposition, 
or  any  undue  advantage  taken  of  them,  and  really  for  an  ob- 
ject they  had  originated,  and  the  accomplishment  of  which 
has  benefited  their  estate.  No  case  can  be  found  where  money 
has  been  voluntarily  paid,  with  a  full  knowledge  of  the  facts 
and  circumstances  under  which  it  was  demanded,  which  holds 
that  it  can  be  recovered  back  upon  the  ground  that  the  pay- 
ment was  made  under  a  misapprehension  of  the  legal  rights 
and  obligations  of  the  party  paying.  And  it  is  invariably 
held  that  a  payment  is  not  to  be  regarded  as  compulsory  un- 
less made  to  relieve  the  person  or  property  from  an  actual  and 
existing  duress  imposed  upon  him  by  the  party  to  whom  the 
money  is  paid,  and  such  is  the  tenor  of  all  the  cases  cited  by 
appellants,  fet>m  Valpev  T.  Bate^  60  Eng.  Com.  L.  602,  to  La* 
zeU  V.  MiUeTj  16  Mass.  207.  Nc  w«^]1-considered  case  anywhera 
has  proceeded  upon  different  principles. 
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We  thtiB  dispose  of  all  the  important  points  made  in  the 
cause,  and  peceiving  no  error  in  the  record,  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 


JupOMENT    or    COUBT    BAVIN<I    JUBIBDXOnOH    OAllirOT  BB    GOLLATXEALLT 

Attaokki):  Withers  ▼.  PaUermm^  86  Am.  Deo.  643;  Hei^Mdenn  r.  8L  Lcmm 
ttc.  R,  R.  Co.,  84  Id.  76;  T<mng*8  Adm'r  r.  RcUhUme^  84  Id.  161.  The  princi- 
pal case  is  cited  to  thia  point  in  Hobaon  ▼.  Bwan,  62  IlL  164. 

Municipal  Corporation  gak  Ezeboisb  only  Powxbs  Ezprxsslt  Grantid^ 
and  such  others  aa  may  be  neoeaaary  to  carry  the  powera  expreaaly  granted 
into  execution:  ColUfis  ▼.  Hateh^  61  Am.  Dea  466;  aee  also  CUy  qfSU  Paid  ▼• 
LaidUr,  72  lil.  89,  and  note  07;  Korah  ▼.  CUy  qf  Ottawa^  83  Id.  266. 

Monet  Paid  under  Compulsion,  What  ib  and  when  mat  be  Reooybrkd 
Uack:  See  Bntmagim  v.  TiUvngluut,  79  Am.  Dec.  176,  and  note  184.  Th« 
principal  case  is  cited  to  the  point  that  in  order  to  render  a  payment  compul- 
sory, anch  a  pressure  must  be  brought  to  bear  upon  the  person  paying  as  to 
interfere  in  some  way  with  the  free  enjoyment  of  hia  rights  of  person  or  of 
property:  Siovtr  ▼.  MUehell,  46  HL  217;  FalU  ▼.  CU^  </  Cairo,  68  Id.  407;  and 
see  Brodfwd  v.  City  qf  Chicago,  25  Id.  411.  The  mere  apprehension  of  l^gal 
proceedinga  is  not  sufficient  to  make  a  pajrment  compulsory,  and  where  there 
is  a  threatened  prosecution,  the  payment  must  be  made  under  protest:  Towm 
qf  Ligomer  ▼.  Ackerman,  46  Ind.  662.  And  if  a  judgment  against  lands  for  non- 
payment of  an  aaaeaament  is  paid  without  precept  or  execution  by  which  its 
collection  could  be  enforced,  sucli  payment  ia  voluntary,  and  cannot  be  re- 
covered back:  Stephan  v.  Danieis,  27  Ohio  St.  641,  643.  So  where  a  person 
pays  taxes  illegally  aaaeaaed,  and  under  no  other  oompulaion  than  such  aa  arose 
from  the  fact  that  hia  land  waa  liable  to  aale  under  a  void  judgment  which 
could  pass  no  title,  such  pajrment  cannot  be  regarded  aa  made  under  dureas^ 
and  an  action  for  money  had  and  reoeived  will  not  lie  against  the  county 
treaaurer,  to  whom  the  taxea  were  paid,  to  recover  them  back:  Swcuuttm  v. 
fjams,  63  lU.  166.  But  money  paid  under  protest  to  officers  of  a  town  under 
tiireata  of  prosecution,  or  under  a  belief  induced  by  the  offioera  that  only  by 
payment  could  proeeoution  be  eaoaped,  is  an  involnntaiypaynMiit:  Harveff  v. 
Tmim  qf  Olmiey,  42  Id.  840. 


King  v.  Gushman. 

r^l  iLLINOia,  tL\ 

Titlb  to  Mobtoaob  or  to  Note  Seourbd  bt  It  dobs  hot  Pass  bt  Ezb- 
ounoN  Sale  or  Land  upon  which  the  mortgage  ia  given. 

Sale  under  Exboution  against  Both  Mortgagor  and  Mobtoaqbb  of 
Land  passes  only  the  interest  of  the  mortgagor,  subject  to  the  mort- 

g»g«- 
Sale  under  Exboution,  Made  Two  Dats  bbiobb  Dat  Fizbd  in  Nonoi 

of  sale,  conveys  no  title,  where  the  purohaaer  had  actual  or  oonstructivB 

notice  of  the  irregularity. 

Wbbre  Creditor,  bt  Understanding  with  his  Deftor,  Burs  in  Gov* 

STANDiNo  Title  to  property,  for  the  purpose  of  protecting  a  title  thereto 

which  he  holds  aa  collateral  security  for  hii  debt»  ha  will  bs  deemed  ts 
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have  bought  it  in  as  a  tnistee  for  his  debtor,  and  will  be  boand  to  oonyej 
snch  title  to  the  debtor  whenever  the  latter  shall  repay  him  the  original 
debt  and  the  cost  of  buying  it  in;  and  without  any  special  oontrsot  t* 
that  e£Fect,  he  will  be  entitled  to  charge  the  debtor  with  the  cost  of  buy- 
ing it  in,  and  interest  at  the  rate  paid  for  the  original  loan. 
UmjBJOVS  Loan  ib  Nonb  the  Less  Usurious  because  it  was  made  to  enable 
the  borrower  to  take  up  securities  which  were  not  tainted  with  usuxy, 
and  such  securities  were  assigned  to  the  usurious  lender  as  collateraL 

Bill  in  chancery  by  Claudius  6.  Eling,  against  W.  H.  W. 
Cnshman,  Hervey  King,  and  S.  B.  Gridley,  to  compel  Cush- 
man  to  accept  $3,500,  the  actual  sum  loaned  by  him,  with 
interest  at  six  per  cent,  and  to  surrender  to  the  complainant 
aU  securities  held  by  Cushman  for  the  loan.  Cushman  loaned 
complainant  $3,500,  and  took  his  note  for  $3,850  with  interest, 
complainant  claiming  that  the  $350  was  usury,  and  Cushman 
claiming  that  it  was  for  compensation  for  services  in  making 
the  loan.  Complainant  used  the  money  to  pay  certain  debts, 
due  to  Hunt,  Osbom,  and  Bacon,  whom  he  caused  to  assign 
to  Cushman  the  notes  and  mortgages  previously  held  by  them. 
The  other  facts  are  stated  in  the  opinion. 

Leland  and  Blanchardy  for  the  appellant. 
Oeorge  C  CampbeUy  for  the  appellee. 

By  Court,  Breese,  J.  The  principal  objection  made  by  ap- 
pellant to  the  decree  of  the  circuit  court  is  directed  to  the 
last  clause  of  it.  After  decreeing  that  appellant  pay  to  ap^ 
pellee  the  sum  of  three  thousand  five  hundred  dollars,  with 
interest  from  December  2,  1856,  at  six  per  cent  per  annum, 
less  the  sum  of  three  hundred  dollars  paid  on  the  20th  of 
April,  1858,  within  twenty  days  from  the  entry  of  the  de- 
cree; and  that  thereupon  appellee  surrender  to  appellant  the 
notes  and  mortgages  assigned  to  him  by  Hunt,  Osbom,  and 
Bacon;  and  that  Samuel  B.  Oridley  convey  to  complainant, 
by  deed  of  release,  all  interest  acquired  by  him  under  a  cer- 
tain deed  of  trust, — it  was  further  decreed  that  the  title  to 
the  mortgage  made  by  Hervey  King  and  wife  to  Claudius  B. 
King  and  wife  be  divested  from  them,  and  vested  in  Joseph 
O.  Glover,  and  by  virtue  to  his  conveyance  to  Cushman,  to 
become  vested  in  Cushman.  This  is  the  objectionable  clause 
of  the  decree,  and  to  understand  the  force  of  the  objection, 
some  facts  must  be  stated. 

Joseph  0.  Glover,  on  the  16th  of  October,  1858,  had  pur- 
chased, on  an  execution  which  issued  on  a  judgment  he  had 


868  King  v.  Gushman.  [DlinoiB, 

recovered  against  King  and  Brother,  certain  town  lots  in  Ot- 
tawa. King  and  Brother  were  Claudins  B.  and  Hervey  King, 
and  the  lots  were  described  as  lot  2  in  block  63,  and  lots  1,  2, 
and  3  in  block  54,  in  the  state's  addition,  the  fee  of  which  was 
in  Hervey  King.  On  these  lots,  Hervey  King  had,  in  May, 
1857,  executed  a  mortgage  to  Claudins,  to  secure  five  notes, 
each  of  one  thousand  dollars,  payable  in  one,  two,  three,  four, 
and  five  years,  with  interest  at  ten  per  centum  per  annum. 
This  mortgage,  at  the  time  of  the  negotiations  with  Cushman, 
Claudius  King  assigned  to  Gushman,  and  the  notes  also,  as 
part  security  for  the  loan  of  three  thousand  five  hundred  dol- 
lars. 

The  sale  of  the  lots  to  Glover  was  made  by  the  sheriff  on 
the  16th  of  October,  1858,  when  by  the  published  notice  it 
should  have  taken  place  on  the  18th  of  that  month.  Appel- 
lant and  appellee  and  Glover  were  cognizant  of  this  fact,  and 
had  full  notice  of  this  irregularity.  It  was  arranged  between 
the  Kings  and  Cushman,  on  the  24th  of  May,  1863,  Glover 
having  obtained  a  sheriff's  deed  for  the  lots,  that  Cushman,  to 
protect  the  securities  given  to  him,  and  for  the  benefit  of  ap- 
pellant and  Hervey  King,  should  buy  Glover's  title  thus  ac- 
quired; which  he  did,  by  the  payment  of  eight  hundred 
dollars,  he,  Cushman,  taking  the  conveyance  to  himself. 
Cushman  now  claims  that  by  this  purchase  from  Glover  of 
his  title  acquired  at  the  sale  under  the  execution  upon  his 
judgment,  he  also  acquired  the  notes  and  mortgage  given  to 
Claudius  B.  King  by  Hervey  King,  to  pay  which  these  lots 
were  pledged. 

How  this  can  be  we  are  at  a  loss  to  understand,  and  have 
not  been  able  to  appreciate  the  argument  of  appellee's  counsel 
in  this  behalf.  He  quotes  a  part  of  the  first  section  of  chap- 
ter 57,  in  relation  to  judgments  and  executions,  in  support  of 
his  proposition. 

This  section,  after  declaring  what  shall  be  subject  to  execu- 
tion, provides,  in  the  last  clause,  which  he  cites,  as  follows: 
'^  The  term  '  real  estate,'  in  this  section,  shall  be  construed  to 
include  all  interest  of  the  defendant,  or  any  person  to  his 
use,  held  or  claimed  by  virtue  of  any  deed,  bond,  covenant,  or 
otherwise,  for  a  conveyance,  or  as  mortgagee  or  mortgagor  of 
land  in  fee,  for  life  or  for  years  ":  Scates's  Comp.  603. 

This  simply  means,  as  we  understand  it,  by  this  expanded 
phraseology,  that  equitable  interests  or  estates  may  be  sold 
under  execution.    When  Glover  obtained  his  judgment  against 
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ClaudioB  and  Hervey  King,  the  first  named  was  mortgagee 
of  the  premises,  of  which  the  last  named  was  the  mortgagor. 
This  statute  was  passed  to  enable  a  judgment  creditor  to  sell 
upon  execution  the  respective  interests  of  the  parties  thus 
situated.  The  mortgage,  as  this  court  has  repeatedly  decided, 
was  a  mere  incident  of  the  note;  and  the  statute  could  not 
mean  that  the  judgment  should  be  a  lien  upon  the  note  se* 
cured  by  the  mortgage.  It  has  never  been  understood,  in 
such  case,  that  notes  so  secured  passed  by  the  sheri£f's  deed 
of  the  property  pledged  for  their  payment  to  the  purchaser 
of  the  property.  We  cannot  perceive  how  the  sale  to  Glover, 
under  his  judgment  against  Claudius  and  Hervey  King,  passed 
the  interest  in  the  notes  which  Claudius  assigned  to  Cush- 
man,  nor  the  mortgage  either.  No  lien  attached  to  the  notes. 
Glover's  judgment  was  only  one  thousand  dollars,  and  the 
notes  were  for  five  thousand  dollars,  which  might  be  collected 
out  of  property  of  Hervey  King,  the  maker,  other  than  the 
lots.  It  would  be  unreasonable  to  hold  they  passed  to  Glover 
for  eight  hundred  dollars,  the  sum  at  which  he  bid  ofi"  the 
lots. 

But  no  title  really  passed  to  Glover  by  his  purchase  at  the 
sale,  nor  to  Cushman  by  his  purchase  from  Glover;  for  it  is 
shown  Cushman  had  notice  of  the  irregularity,  and  Glover,  as 
plaintiff,  was  chargeable  with  notice,  and  the  Kings  knew  it 
also;  and  with  the  knowledge,  the  weight  of  the  testimony 
clearly  is,  that  the  money  paid  by  Cushman  for  this  interest 
was  as  a  trustee  for  the  Kings,  and  for  their  benefit  A  court 
of  equity,  independent  of  any  agreement,  would  consider 
money  advanced  by  a  trustee  to  purchase  an  outstanding 
title  as  an  advance  for  the  benefit  of  his  eesttU  que  truatj  and 
not  for  his  own  use,  giving  him  a  lien  on  the  property  until 
he  was  reimbursed  the  advancement.  The  cases  of  Thorp  v. 
MeCuUum,  1  Gilm.  625,  Penaonneau  v.  Blakelyy  14  Id.  16,  Wick- 
liff  V.  Bobinson,  18  Id.  146,  Hitchcock  v.  Watson^  18  Id.  289, 
and  Rcbbins  v.  BiMer^  24  Id.  432,  cited  by  appellant's  counsel, 
fully  established  the  principle. 

After  the  best  consideration  we  have  been  enabled  ^o  give 

to  this  case,  we  have  arrived  at  the  conclusions  above  stated. 

Cushman  must  surrender  those  notes  and  securities  pledged 

to  him  by  King,  on  the  pajrment  by  appellant  to  him  of  the 

sum  of  tiiree  thousand  five  hundred  dollars,  and  interest  at 

ten  per  cent  per  annum  from  the  time  it  was  received;  and 

also  the  sum  of  eight  hundred  dollars  advanced  by  Cushman 
▲m.  Dm.  vol.  Lxxnx-M 
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to  purchase  in  Glover's  title,  and  interest  thereon  at  ten  per 
cent  per  annum  from  the  time  Cushman  made  the  advanoe- 
ment.  We  say  ten  per  cent,  because  it  appears  that  was  the 
interest  agreed  upon  for  the  money  loaned,  and  we  regard  this 
advancement  as  so  much  money  loaned. 

The  cross-error  assigned  by  appellee  is  not  tenable.  The 
proof  is  quite  strong  that  the  mortgages  given  by  King  to 
Hunt,  Bacon,  and  Osbom  were  paid  by  King  through  checks 
on  Cushman,  the  fund  being  provided  by  Cushman  at  a  usuri- 
ous rate  of  interest,  and  of  which  Cushman  took  an  assign- 
ment to  himself.  The  weight  of  evidence  is,  that  the  $350 
was  for  usurious  interest,  and  ought  not  to  be  allowed. 

We  have  looked  into  the  cases  of  Carson  v.  IngaUs^  83  Barb. 
667,  and  Bush  v.  Livingston,  2  Caines  Cas.  66  [2  Am.  Dec. 
816],  cited  by  appellee.  The  first  case  decides,  when  a  bond 
is  executed  in  pursuance  of  an  agreement  between  the  parties, 
void  for  usury,  but  which  bond  is  given,  not  for  money  loaned 
at  the  time  when  either  the  bond  or  the  agreement  was  made, 
or  subsequently,  but  for  a  suin  of  money  which  had  been  ad- 
vanced to  the  obligor,  or  to  his  firm,  previous  to  the  making 
of  the  agreement,  it  is  not  afiected  or  rendered  invalid  by  the 
usurious  character  of  the  agreement,  especially  when  the 
agreement  itself  on  its  face  shows  that  the  money  for  which 
the  bond  was  given  was  nob  loaned  under  or  in  pursuance  of 
the  agreement.  The  case  in  2  Caines  is  of  like  import,  and 
difiers  essentially  from  the  facts  here.  The  notes  and  mort- 
gages, when  executed  to  Hunt  and  the  others,  were  not  tainted 
with  usury;  it  was  the  loan  of  the  money  from  Cushman  to 
discharge  them  that  bears  the  taint,  and  the  defense  of  usury 
is  leveled  at  this  transaction  altogether. 

For  the  reasons  given,  we  are  of  opinion  the  decree  should 
be  so  modified  as  to  require  Cushman  to  surrender  up  the 
securities  he  obtained  from  Claudius  King,  which  were  a  lien 
on  the  lots  bought  of  Glover,  on  his  making  the  payments  as 
above  directed,  and  that  appellee,  Cushman,  pay  the  costs  of 
this  court. 

Decree  modified. 


When  Exxoution  Salb  PAans  PLAraniT's  iHTianr  m  Lakd  Sold.  — 
In  Briley  v.  Cherry,  2  Dsr.  2,  S.  C,  18  Am.  Dec  661,  Handenon,  J.,  aaid: 
"  Bat  one  who  comes  in  under  a  sheriff's  sale  at  execution  cannot  be  called  a 
privy,  for  he  is  not  only  clothed  with  the  title  of  the  defendant  in  the  execu- 
tion, but  also  with  the  rights  of  the  creditor,  which  may  be  paramount  to 
those  of  the  debtor  quoad  the  thing  sold.     It  is  to  his  rights  also  that  such 
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purchasers  racoeed,  and  therefore  he  is  not  privy  in  estate  to  the  former 
owner.**  And  Freeman,  in  his  work  on  ezecations,  sec  335,  says:  "Other 
in^ATioes  occur  in  which  the  purchaser  succeeds  to  the  i  ights  and  interests  of 
both  plaintiff  and  defendant."  The  only  case,  however,  in  which  we  hava 
been  able  to  find  it  decided  that  an  execution  sale  of  land  will  paM  the  plain- 
tiff's interest  therein  is  where  •  vendor,  having  recovered  a  judgment  against 
his  vendee  for  unpaid  purchase  money,  has  the  land  sold  under  execution. 
In  such  a  case,  it  is  held  that  the  entire  title  passes  to  the  purchaser  at  the 
execution  sale:  Love  v.  Jones,  4  Watts,  466;  Horback  v.  IfiUy,  7  Pa.  St  81; 
VierheUer*s  Appeal,  24  Id.  106;  S.  O.,  62  Am.  Dec.  365;  PMburgh  dt  8.  R.  R. 
Co.  V.  Jones,  59  Pa.  St.  433;  Zeigler's  Appeal,  69  Id.  471;  Boujser^s  Appeal, 
101  Id.  470;  Freeman  on  Judgments,  sec.  365;  Freeman  on  Executions,  sec. 
835.  Kennedy,  J.,  in  delivering  the  opinion  of  the  court  in  Love  v.  Jones, 
supra,  said:  "  Where  an  executory  contract  has  been  made  for  the  sale  off 
land,  in  pursuance  of  which  the  vendee  has  obtained  the  possession  thereof^ 
but  not  the  legal  title,  and  the  whole  of  the  purchase-money  having  become 
payable,  a  part  or  the  whole  whereof  remains  unpaid,  the  vendor  institute* 
an  action  founded  upon  the  contract,  and  in  affirmance  thereof  obtains  a  judg- 
ment for  the  recovery  of  the  money,  under  which  he  levies  upon  and  sells  tlie 
land,  he  must  be  considered  as  selling  all  that  estate  in  the  land,  whatever 
it  may  be,  which  he  agreed  to  sell  and  convey  to  the  defendant.  The  vendor^ 
being  the  plaintiff  in  such  case,  and  the  owner  of  the  legal  eetate,  has  the 
fight  to  agree  that  such  shall  be  the  effect  of  the  sale  by  the  sheriff  under  his 
judgment;  and  in  order  that  complete  justice  may  be  done  to  all  concerned^ 
without  delay,  and  with  as  little  expense  as  possible,  it  is  right  and  necessary 
that  the  agreement  of  tha  plaintiff  to  this  effect  should  be  implied  from  his 
having  caused  the  land  to  be  levied  on  and  sold  under  his  judgment.*  In  tha 
subsequent  case  of  Day  v.  Lowrie,  5  Watts,  412,  Mr.  Ju3tic<^  Sergeant,  in  de- 
livering the  opinion  of  the  court,  said:  '*  Had  a  third  person  purchased,  tha 
prior  judgment  creditors  of  the  vendee  would  have  been  entitled  to  payment 
from  the  proceeds  of  the  sale,  because  the  equitable  estate  would  still  subsist 
and  remain  liable  to  the  original  vendor  in  the  hands  of  the  new  purchaser.  ** 
But  in  the  still  later  case  of  Horbaeh  v.  Rilty,  7  Pa.  St.  82,  Rogers,  J.,  in  de- 
livering the  opinion,  referring  to  this  statement,  said:  "  I  have  some  reason  ta 
believe  that  we  were  misled  by  the  dictum  of  Mr.  Justice  Sergeant  in  Day  v. 
Lowrie,  who  did  not  advert  to  the  previous  decision  in  Love  v.  Jones.  .... 
The  idea  is,  that  in  the  former  case  the  title  of  the  vendor  is  extinct  by  tha 
operation  of  the  sale,  but  not  so  in  the  latter;  that  the  sheriff's  vendee  takes 
the  legal  and  equitable  title  in  one  case,  but  in  the  other  it  passes  into  tha 
poesession  of  the  sheriff's  vendee,  subject  to  the  payment  of  tiie  unpaid  pur- 
chase-money. But  there  is  no  reason  for  the  distinction  resting  either  on 
principle  or  authority."  And  further  on,  referring  to  the  case  of  Love  v.  Jones, 
supra,  he  added:  "This  case  is  precisely  in  point,  and  explodes  the  distinction 
between  a  purchase  by  a  stranger  and  the  vendor,  and  had  it  been  cited  in 
Day  T.  Lowrie,  we  should  have  been  spared  the  dictum  of  Mr.  Justice  Sergeant.** 
In  Horbaeh  v.  Riley,  supra,  it  was  decided  that  a  vendor,  under  articles  selling 
the  land  under  a  judgment  for  the  unpaid  purchase-money,  passes  both  tha 
estate  of  his  vendee  and  his  own  legal  title,  discharged  of  the  lien  of  the  pur- 
chase-money and  judgment.  And  in  the  case  of  Pittsburgh  A  S.  R.  R.  Co.  v. 
Jones,  59  Pa.  St.  433^  it  was  held  that  a  sale  by  a  vendor  upon  a  judgment 
in  his  favor  for  the  purchase-money  is  an  election  by  him  to  sell  his  legal 
as  well  as  the  vendee's  equitable  title.  Freeman,  in  discussing  this  question 
tn  hiB  work  en  judgments,  says:  "To  the  general  rule  that  a  sale  undar  • 
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Jadgment  against  a  vendee  affects  nothing  but  his  interest  in  the  land  mnst 
be  admitted  an  exception  arising  in  all  cases  where  the  judgment  is  recovered 
for  balance  of  purchase-money.  In  all  these  cases  the  judgment  creditcnr 
mnst  be  considered  as  selling,  in  addition  to  the  vendee's  present  interest,  all 
the  interest  to  which  he  would  have  been  entitled  upon  payment  of  the 
money  sued  for.  The  purchaser  therefore  suooeeds  to  the  title  held  by  both 
vendee  and  vendor." 

Is  ASSIONZB    OF    MOBTOAOBB  WhO    TaKES  ASSIOIOCSNT    AS   COLLATERAL 
8ECUBITT    FOR    DebT    DuE    TO    HdC    FROM    HIS    ASSIONOR    TRUflTEE    FOB 

Mortgagor  so  as  to  Pbecludb  Him  from  Purchasing  in  Pabamouiit 
Title  to  Premisss  Mortgaged,  akd  Setiino  up  Such  Tttls  as  against 
Mortgagor  T 

It  seeuLs  to  have  been  assumed  by  the  court  in  the  principal  case  that  the 
money  paid  by  Cushman  for  the  interest  of  Glover  was  paid  by  him  as  a  trus- 
tee for  the  Kings.  But  unless  the  money  so  advanced  was  paid  by  Cushman 
under  an  arrangement  that  the  title  acquii^  thereby  should  be  held,  like  the 
mortgage,  subject  to  redemption,  it  is  difficult  to  see  how  he  became  their 
trustee.  Ordinarily,  the  relation  between  mortgagor  and  mortgagee  is  not  a 
relation  of  trust:  1  Jones  on  Mortgages,  sec.  711;  Colebrooke  on  Collateral 
Securities,  sec.  145;  Cholmondelty  v.  Clinton,  2  Jacob  &  W.  183;  King  v.  8iqie 
M.  F.  I.  Co.,  7  Cush.  1.  In  Cholnumdeley  v.  Clinton,  supra,'  Sir  Thomas 
Plumer,  M.  B.,  in  delivering  the  opinion  of  the  court,  said:  "It  is  only  in  a 
secondary  point  of  view,  and  under  certain  circumstancesi  and  for  aparticnUF 
purpose,  that  the  character  of  trustee  constructively  belongs  to  a  mortgagee. 
No  trust  is  expressed  in  the  contract;  it  is  only  raised  by  implication,  in  sub- 
ordination to  the  main  purposes  of  it,  and  after  that  is  fully  satisfied,  its  pri- 
mary character  is  not  fiduciary."  And  Shaw,  C.  J.,  in  delivering  the  opinion 
of  the  court  in  King  v.  State  M,  F.  I.  Co.,  7  Cu^ih.  7,  said:  "But  it  is  then 
intimated  that  the  mortgagee  is  trustee  for  the  mortgagor;  and  that»  on  the 
ground  of  this  fiduciary  relation,  what  he  reccivuj  iu  that  character  he  must 
account  for.  But  in  truth  he  is  not  such  trustee.  Nothing  (an  eminent  judge 
has  said)  is  so  likely  to  mislead  as  a  simile.  In  some  very  limited  respects,  a 
mortgage  is  a  trustee;  as  when  he  has  entered,  and  is  in  the  receipt  of  the 
rents  and  profits,  he  is  liable  to  account  therefor,  and  in  that  respect  may  be 

denominated  a  trustee Certainly,  before  entry  for  condition  broken, 

the  relation  of  mortgagee  and  mortgagor  is  that  of  contracting  parties,  and 
not  that  of  trustee  and  cestm  que  trust."  So,  Andrews,  J.,  in  delivering  the 
opinion  of  the  court  in  Ten  Eyck  v.  Craig,  62  N.  T.  406,  421,  discussing  this 
question,  said:  "  There  is,  in  truth,  no  relation  analogous  to  that  of  trustee 
and  eestai  que  trust  between  the  mortgagor  and  mortgagee  created  by  the  exe- 
cution of  the  mortgage.  The  mortgagee  is  not  a  trustee  of  the  legal  title, 
because  under  our  law  he  has  no  title  whatever.  He  may  deal  with  the 
mortgagor,  in  respect  to  the  mortgaged  estate,  upon  the  same  footing  as  any 
other  person;  he  may  buy  in  encumbrances  for  less  than  their  face,  and  hold 
them  against  the  mortgagor  for  the  full  amount;  he  may  do  what  any  other 
person  may  do,  and  his  acts  are  not  subject  to  impeachment  simply  becauM 
he  is  mortgagee."  And  therefore  the  rule  that  a  trustee  cannot  purchass 
from  his  cestui  que  trust  does  not  extend  to  a  purchase  by  a  mortgagee  from 
his  mortgagor:  Knight  v.  Marforibanks,  2  McN.  k  G.  10;  Chambers  v.  Watert, 
%  Sim.  42;  Kirkwood  v.  Thompson^  2  De  Gex,  J.  &  &  613;  Woodlee  v.  Bureh, 
43  Ma  231. 

MoBTOAOSB  MAT  PuBOHASE  fBOM  HX8  MoBTGAaoR,  and  he  may  also  buy 
in  a  paramount  title  from  a  third  person,  or  purchase  at  anezecntionorother 
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Jadioial  aale,  and  nuiy  aet  up  the  title  bo  acquired  m  a  defense  to  an  action 
by  the  mortgagor  or  his  grantee  to  redeem.  In  fact,  it  is  very  generally 
hel  I  that  a  mortgagee  may  purchase  as  freely  as  any  third  person:  3  Sngden 
on  Vendors  and  Purchasers,  10th  ed.,  228;  1  Jones  on  Mortgages,  sees.  71 1- 
7n;  DimiVs  Heirs  v.  P.  <6  M.  Bank,  10  Ala.  636;  WalthMs  Ex*r8  v.  Rivea, 
34  Id.  01;  Harrison  y.  Roberta,  6  Fla.  711;  Griffin  ▼.  Marine  Co,  qf  Cldcago^ 
52  111.  130;  Roberta  v.  Fleming,  63  Id.  196;  Ojnemees  ▼.  Maiheum,  27  Minn 
320;  Woodlee  t.  Burch,  43  Mo.  231;  Cameron  v.  Irtoin,  5  Hill,  272;  Wtiliartu 
▼.  Tounuend,  31  N.  Y.  411;  Trimm  ▼.  Marsh,  54  Id.  599;  S.  C,  13  Am.  Rep. 
623;  Ten  Eyck  v.  Craig,  62  Id.  406;  Blythe  v.  Richards,  10  Serg.  &  K.  261; 
&  C,  13  Am.  Dec.  672;  Kirhwood  v.  Thonvpson,  2  De  Qex,  J.  &  S.  613;  Shaw 
T.  Bumty,  2  Id.  468;  Darry  v.  fTo/^  1  Vem.  49.  Sugden  says:  "A  sale  by  a 
mortgagor  to  a  mortgagee  stands  on  the  same  principle  as  a  sale  between 
parties  having  no  connection  with  each  other,  and  can  only  be  impeached  on 
the  ground  of  fraud":  3  Sugden  on  Vendors  and  Purchasers,  10th  ed.,  228. 
Cowen,  J.,  delivering  the  opinion  of  the  court  in  Cameron  ▼.  Irwin,  5  Hill, 
280,  said:  "  I  am  aware  of  no  principle  which  inhibits  a  mortgagee  from  pur- 
diaaing  in  an  outstanding  title,  and  enforcing  it  against  his  mortgagor.  On 
the  contrary,  a  defective  title  must  often  be  cured  in  this  way  to  avoid  a  loss 
of  the  debt."  And  Pearson,  J.,  delivering  the  opinion  in  Harrison  v.  Roberts, 
6  Fla.  714,  said:  "If,  then,  the  mortgagee  may  purchase  the  equity  of  re- 
demption from  the  mortgagor,  we  see  no  reason  why  he  may  not  purchase  it 
and  the  entire  property  when  sold  at  sheriff's  sale  at  the  instance  of  a  third 
party.  In  such  case,  there  is  no  room  for  oppression  or  opportunity  for  tak- 
ing advantage  of  the  necessities  of  the  mortgagor.  To  deny  this  right  to 
purchase  on  the  part  of  the  mortgagee  would  be  to  place  it  out  of  his  power 
to  secure  his  mortgage  debt  in  the  event  another  had  become  the  purchaser 
at  sheriff's  sale,  and  thereby  secured  the  title  in  fee."  And  it  seems  that 
even  a  mortgagee  in  possession  does  not  stand  in  such  a  relation  of  trust 
or  confidence  to  the  mortgagor  as  that  he  is  prohibited  from  purchasing  for 
his  own  benefit  the  title  of  the  latter  on  an  execution  sale  against  him  made 
upon  a  judgment  in  favor  of  a  third  person:  1  Jones  on  Mortgages,  sec.  712; 
WaUhaWs  E£rs  v.  Rvoes,  34  Ala.  91;  Onffin  v.  Marvnis  Co,  <\f  Chicago,  52  HL 
130;  Ten  Eyck  v.  Craig,  62  N.  Y.  406.  Lawrence,  J.,  in  delivering  the  opin- 
ion of  the  court  in  Origin  v.  Marine  Co,  qf  CJiieago,  52  111.  144,  said:  "Our 
conclusion,  then,  ia,  that  a  mortgagee,  though  in  possession  for  condition 
broken,  is  a  trustee  for  the  mortgagor  only  in  a  limited  sense,  and  that  he  ia 
BO  in  purchasing  an  outstanding  title  does  not  necessarily  follow  from  the 
existence  of  the  relation,  but  must  depend  on  the  circumstances  and  equities 
of  the  individual  case."  But  while  a  mortgagee  is  not  in  general  a  trustee, 
there  are  cases  in  which  he  stands  in  such  a  relation  to  the  mortgagor  and  to 
the  premises  mortgaged  that  he  will  not  be  allowed  to  buy  in  a  title  to  them 
for  his  own  benefit.  Said  Andrews,  J.,  in  Ten  Eyck  v.  Craig,  62  N.  Y.  422: 
"A  mortgagee  is  often  called  a  trustee,  and  in  a  very  limited  sense  this  char- 
acter may  bo  attributed  to  him.  There  may  be  a  duty  resting  upon  a  mort-^ 
gagee  in  possession  to  dischai^o  a  particular  claim  against  the  land.  If  in 
such  a  case  he  omits  to  do  it,  and  allows  the  land  to  be  sold  on  such  a  claim, 
and  becomes  the  purchaser,  he  would  hold  the  title  in  trust  for  the  mortgagor. 
A  mortgagee  in  possession  is  allowed,  and  it  may  be  his  duty,  to  pay  taxes  on 
the  land  out  of  the  rents  and  profits.  If  he  suffers  the  land  to  be  sold  for 
taxes,  in  violation  of  his  duty,  and  purchases  on  the  sale,  he  would,  upon 
general  principles,  be  deemed  to  hold  the  title  as  trustee.  So»  if  a  mortgagee 
is  allowed  to  take  poesesaion,  and  undertakes  to  pay  the  interest  on  other 
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liens  out  of  the  rents  and  profits,  and  fails  to  do  so^  he  conld  not  purchase 
the  land  for  his  own  benefit,  in  hostility  to  the  mortgagor,  on  a  faredosore  of 
an  encumbrance  for  non-payment  of  interest  which  he  was  bound  to  pay.  A 
mortgagee  in  possession  is  bound  to  account  for  the  rents  and  profits;  and  in 
that  respect,  as  was  said  by  Shaw,  C.  J.,  in  Khig  v.  Insuranee  Cb.,  he  may 
be  denominated  a  trustee.  But  except  in  some  special  sense,  that  is  not  the 
relation  he  bears  to  the  mortgagor." 

MORTaAOEB   CANNOT   AOQUIKB    TiTLS  THBOUGH    SaIJB  VOB    TaXXS   levied 

fipon  the  mortgaged  premises.  The  authorities  are  all  agreed  that  the  mort- 
gagee cannot  set  up  a  title  acquired  by  him  at  a  tax  sale  to  bar  the  mortgagor's 
right  to  redeem:  Moore  v.  Titman,  44  111.  367;  Fair  v.  Brown,  40  Iowa,  209; 
AlUaon  v.  Armstrong,  28  Minn.  276;  S.  C,  41  Am.  Rep.  281;  Brown  v.  Simona, 
44  N.  H.  475;  SwUh  v.  Lexms,  20  Wis.  350.  And  neither  can  a  mortgagor  or 
one  claiming  under  him  defeat  the  lien  of  the  mortgagee  by  acquiring  a  tax 
title  to  the  land:  Porter  ▼.  Laffertif,  33  Iowa,  254;  Steara  ▼.  HolUnbeck,  38  Id. 
550;  Fair  v.  Brown,  40  Id.  209. 

MORTQAOEE  WITH    PoWER   TO   SeLL  OAKNOT    FoBCHABB  at   his  OWU  sslc, 

because  he  is  regarded  as  a  trustee  for  sale:  3  Sugden  on  Vendors  and  Pur- 
chasers, 10th  ed.,  229;  Parkinson  v.  Hanhury,  2  De  Gex,  J.  k  S.  450;  Jmboden 
V.  Hunter,  23  Ark.  622;  S.  C,  79  Am.  Dec.  116,  note  122;  Oriffin  v.  Marine 
<7o.  ofCldcago,  52  HI.  130.  Nor  can  the  solicitor  or  agent  of  the  mortgagee, 
selling  under  a  simple  power  of  sale  in  the  common  form,  be  the  purchaser 
^f  the  property,  either  for  himself  or  for  another:  Dyer  v.  Shurtl^,  112  Mass. 
165;  S.  C,  17  Am.  Rep.  77.  But  a  mortgagee  selling  under  a  power  of  sale  in 
the  mortgage  may,  if  its  terms  authorize  him  so  to  do.  be  the  purchaser  at 
the  sale,  and  make  the  deed  in  his  own  name  directly  to  himself:  HaU  ▼. 
BUss,  118  Mass.  544;  S.  C,  19  Am.  Rep.  476.  See  also  Cartion  v.  Blakey,  6 
Mo.  273;  S.  C,  35  Am.  Dec.  440.  In  the  late  case  of  Warner  v.  Jcuxb,  L.  R. 
120  Ch.  Div.  220,  it  was  hold  that  a  mortgagee  in  exercising  his  power  of 
sale  is  not  (except  as  to  the  balance  of  the  purchase-money  after  a  sale)  a 
trustee  for  the  mortgagor,  even  if  the  mortgage  is  in  the  form  of  a  trust  for 
sale.  And  in  Bergen  v.  BtiinHt,  1  Gaines  Gas.  1,  S.  G.,  2  Am.  Dec.  281,  it  was 
decided  that  a  sale  under  a  power  in  the  mortgage  is  a  species  of  foreclosure, 
and  the  mortgagee  may  himself  make  a  bona  fide  purchase  of  the  property. 
In  Black  v.  Hair,  2  Hill  Eq.  622,  S.  G.,  30  Am.  Dec.  389,  it  was  held  that 
a  mortgagee  of  personal  property  may  purchase  at  his  own  sale,  but  that  he 
boKls  such  a  trust  character  as  to  throw  upon  him  the  burden  of  proving  the 
fairness  of  the  purchase.  In  Slee  v.  Manhattan  Co.,  1  Paige,  48,  it  was  held 
that  where  a  mortgagee  obtains  a  renewal  of  a  lease  or  any  other  advantage 
in  consequence  of  his  situation  as  such  mortgagee,  the  mortgagor  coming  to 
redeem  is  entitled  to  the  benefit  thereof. 

As  to  the  right  of  a  mortgagee  to  buy  in  an  outstanding  title,  and  as  to  the 
nature  of  the  relation  of  mortgagee  and  mortgagor,  some  language  used  by 
the  supreme  court  of  Illinois  seems  to  indicate  a  disposition  on  the  part  of 
the  court  to  limit  the  doctrine  held  by  the  cases  elsewhere.  In  Moore  v.  Til- 
man,  44  III.  371,  Walker,  G.  J.,  said:  "  While  the  relation  of  trustee  and  cestui 
-gue  trust  may  not  he  created  by  the  execution  of  the  mortgage  as  between 
the  mortgagor  and  mortgagee,  still  they  are  not  on  the  same  footing  as 
strangers  to  the  estate."  And  in  the  same  case  further  on  he  added:  "We 
4I0  not  say  that  a  mortgagee  can  in  no  case  buy  in  an  outstanding  title  and 
hold  it  against  the  mortgagor  without  a  right  of  redemption  by  the  latter; 
but  we  do  say  thftt  the  mortgagee  cannot  bay  in  an  outstanding  title  under 
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■n  airangement  with  t1i«  mortgagor  that  it  is  to  be  held,  like  the  mortgage^ 
■abject  to  redemption^  and  when  the  title  is  acquired,  torn  aroond  and  m- 
Bist  that  he  lias  pnTchased  as  a  stranger.  This  would  be  a  short  mode  d 
foreclosnre»  which  the  law  will  not  tolerate ":  See  also  Eoberta  y.  Fleming^ 
63  Id.  196.  If  this  language  means  anything  more  than  that  a  sale  by  a 
mortgagor  to  a  mortgagee,  or  the  purchase  of  an  outstanding  title  by  the 
latter,  may  be  invalidated  by  fraud  in  the  transaction,  it  is  certainly  going 
farther  than  the  weight  of  authority  elsewhere  goes. 

We  have  shown  that  a  mortgagee  may  purchase  in  an  outstanding  title  or 
the  equity  of  redemption,  either  ^from  the  mortgagor  or  from  a  third  person 
who  has  acquired  it  directly  from  him,  or  by  a  purchase  under  a  judgment 
or  decree  which  was  a  prior  lien  to  his  mortgage,  and  hold  the  title  abso- 
lutely in  his  own  right.  If  the  mort^^ee  can  do  this,  we  see  no  reason  why 
his  assignee  should  be  prohibited  from  doing  it,  or  why  such  assignee  should 
be  held  to  be  the  trustee  of  the  mortgagor  for  the  title  so  acquired  by  him. 

Thb  pbincipal  oabx  is  cited  in  0*Eattoran  v.  FUtgtrald^  71  HI.  58,  to 
the  point  that  where  a  trustee  purchases  a  tax  title,  such  title  inures  to  the 
benefit  of  the  eestui  que  trust,  the  trustee  retaining  a  lien  on  the  property  for 
all  money  advanced  until  he  is  reimbursed. 


LbAOH    V.    PiNB. 
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BzBOunovs  OH  Pxb80nal  Pbopertt,  Dult  Levixd,  Bbooms  IsEs^  ni 
Ordsb  in  which  they  are  received  by  the  sheri£El 

HOLDXBS  OF   JumOR    EXECUTIONS  CAKNOT  GaIN   PrBFEBSMCB  OVER  SBinOK 

executions  duly  levied,  by  obtaining  possession  of  the  goods  levied  on,  or 
by  purchasing  previous  executions,  or  by  being  the  first  to  take  steps  to 
set  aside  i*.  fraudulent  assignment  of  the  debtor's  property. 

PUBCHASER  O^    ELDER   EZECUTION    SUCCEEDS  TO    RlQHT  OT    PrIORITT  that 

belongs  to  it,  but  he  cannot  tack  on  to  that  execution  any  subsequent 
execution  which  he  may  have  so  as  to  give  the  later  execution  priority 
over  intermediate  executions  in  favor  of  other  parties. 

Wbzzi  Pergonal  Profertt  has  been  Once  Levied  on  bt  Sherut  under 
EXJBUUTION,  he  has  it  in  the  custody  of  the  law,  and  it  is  not  essential  to 
the  lion  of  other  executions  in  his  hands  at  the  time,  or  subsequently  re- 
ceived, that  they  should  be  levied.  If  the  first  execution  be  satisfied  or 
otherwise  discharged,  the  subsequent  executions  wiU  authorize  and  re- 
quire him  to  retain  and  sell  it  for  their  satisfaction. 

Fraudulent  or  Ck)LLUSivx  Surrender  ot  Propertt  bt  Shsrof's  Custo- 
dian after  it  has  been  levied  upon,  made  without  the  authority  of  the 
sheriff  or  of  the  plaintiflfs  in  executions,  which  are  liens  at  the  time  of 
the  surrender,  will  not  affect  such  liens. 

Bill  in  equity.    The  opinion  states  the  case. 

Hn  Snapp  and  12.  E.  Barber ^  for  the  plaintiff  in  error. 

/.  H.  KnoufUon^  for  defendants  in  error  Jewett  and  Bnsbj. 
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By  Court,  Walkeb,  C.  J.  Some  time  in  the  early  part  of 
February,  1859,  J.  H.  Mills,  who  was  then  engaged  in  the 
business  of  merchandising  in  the  city  of  Joliet,  made  an  as- 
signment of  his  stocks  and  assets  to  J.  H.  Quinn  and  Joel 
George  for  the  benefit  of  his  creditors.  On  the  tenth  day  of 
February,  1859,  Norton,  Jewett,  and  Buzby  recovered  a  judg- 
ment in  the  United  States  circuit  court  for  the  northern  district 
of  Illinois  for  the  sum  of  $2,451,  and  an  execution  was  issued 
to  the  United  States  marshal.  They,  on  the  fourteenth  day  of 
February,  filed  their  bill  in  chancery  in  the  district  court  in 
aid  of  their  execution,  making  Quinn  and  George  defendants, 
setting  up  the  levy,  and  alleging  that  the  transfer  by  Mills  to 
the  assignees  was  fraudulent,  pra3ang  that  the  assignment 
might  be  held  to  be  fraudulent,  and  the  property  sold  to 
satisfy  their  execution.    This  bill  was  afterward  dismissed. 

Alonzo  Leach,  the  sheriff  of  Will  County,  on  the  twenty- 
third  day  of  February,  1859,  filed  a  bill  of  complaint  against 
Charles  N.  Pine,  Joel  George,  John  H.  Quinn,  Cephas  H.  Nor- 
ton, Albert  Jewett,  and  Benjamin  C.  Buzby.  On  the  21st  of 
March  following,  by  leave  of  court,  he  filed  an  amended  bill. 
The  bill  and  amended  bill  allege  that  he,  as  sheriff  of  Will 
County,  by  virtue  of  several  executions  against  Mills,  levied 
upon  a  stock  of  hardware  on  the  third  day  of  February,  1859, 
and  took  the  same  into  possession.  The  bill  alleges  that 
Charles  H.  Pine,  in  the  absence  of  complainant,  fraudulently 
obtained  possession  of  the  goods;  that  by  virtue  of  such  execu- 
tions and  levies,  he,  as  sheriff  of  Will  County,  had  advertised 
the  goods  for  sale;  that  Norton,  Jewett,  and  Buzby,  in  viola- 
tion of  an  injunction  granted  under  the  original  bill,  had  com- 
menced a  suit  in  replevin  in  the  circuit  court  of  the  United 
States  to  recover  the  possession  of  the  goods;  and  that  one 
Boyer  and  Bushnell  had  taken  forcible  possession  of  the  stock 
of  hardware,  and  deprived  complainant  of  possession,  and 
prayed  a  further  injunction,  which  was  granted. 

Afterward,  the  parties  entered  into  a  stipulation  that  the 
goods  be  sold,  and  on  a  final  determination  of  the  matter,  the 
proceeds  of  the  sale  be  distributed  according  to  the  rights  of 
the  parties.  Norton,  Jewett,  and  Buzby  then  filed  their  bill  in 
chancery  in  the  Will  circuit  court  against  Mills,  the  debtor, 
Leach,  the  sheriff,  the  assignees,  Henry  K.  Stevens,  Elizabeth 
Mills,  B.  U.  Sharp,  George  Allen,  George  N.  Sharp,  and  S.  O. 
Simonds,  creditors.  By  these  two  bills,  all  of  the  parties  in 
interest  were  before  the  court.    And  by  a  subsequent  stipula* 
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tion  the  two  cases  were  consolidated.  And  Norton  having  in 
the  mean  time  died,  an  order  was  made  that  the  suit  progress 
in  the  name  of  the  survivors. 

On  the  hearing,  it  appeared  that  S.  0.  Simonds,  on  the 
nineteenth  day  of  January,  1859,  issued  an  execution  on  a 
judgment  for  $315  and  costs,  which  he  had  recovered  in  the 
Cook  County  court  of  common  pleas,  against  Mills,  and  di- 
rected to  the  sheriff  of  Will  County,  and  which  came  to  his 
hands,  and  was  levied  on  the  goods  in  controversy  on  the 
twentieth  day  of  that  month.  Also  another  execution  from 
the  same  court  for  the  sum  of  $150.57  and  costs,  directed  to 
and  received  by  the  sheriff  of  Will  County,  which  came  to 
hand  on  the  21st  of  January,  1859,  and  was  on  the  same  day 
levied  on  the  same  stock  of  goods,  and  another  from  the  same 
court  directed  to  and  received  by  the  same  sheriff  on  the  same 
day,  and  levied  on  the  same  goods,  for  the  sum  of  $83.14  and 
costs.  And  he  on  the  same  day  received  and  levied  on  the 
same  goods  another  execution  from  the  same  court  for  $221.75 
and  costs.  All  of  these  executions  were  in  favor  of  Sharp, 
and  Sharp  and  Allen,  and  against  Mills.  • 

Also  another  execution  in  favor  of  Elizabeth  Mills,  and 
against  John  H.  Mills,  on  a  judgment  recovered  in  the  same 
eourt,  for  the  sum  of  $1,325,  dated  January  19,  1859,  and 
which  came  to  the  hands  of  Leach  as  sheriff  on  the  third  day 
ef  February,  1859,  and  was  levied  on  this  stock  of  hardware  on 
that  day.  Likewise  another  execution  on  a  judgment  recov- 
ered in  the  Will  circuit  court  for  $344.43  and  costs,  in  favor  of 
Henry  K.  Stevens  and  against  Mills,  which  came  to  the  hands 
of  the  sheriff,  and  was  levied  on  the  stock  of  hardware,  on  the 
third  day  of  February,  1859.  It  appears  from  the  evidence 
that  these  several  levies  were  never  released,  set  aside,  or  dis- 
charged 

On  the  hearing,  the  court  below  decreed  that  the  money  in 
the  hands  of  the  sheriff  be  paid  to  Norton,  Jewett,  and  Buzby, 
and  that  the  nhcriff  deliver  over  to  them  all  or  any  bonds  or 
■ecurities  for  the  payment  of  money  given  or  executed  for  the 
purchase  of  property  at  the  sale.  And  the  case  is  now  brought 
to  this  court,  and  a  reversal  is  asked  on  several  grounds,  the 
principal  of  which  is,  that  the  decree  is  inequitable  and  unsup- 
ported by  the  evidence. 

The  proposition  will  not  be  questioned,  that  each  execution 
ooming  to  the  hands  of  the  sheriff  became  a  lien  on  this  prop- 
erty in  the  order  in  which  it  waa  received,  and  it  is  equaUy 
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trne  that  by  the  various  levies  made  by  the  sherifif  these 
liens  were  perfected  and  fully  consummated  as  against  all 
other  subsequent  liens,  whether  by  execution  or  otherwise. 
When  the  sheriff  completed  his  levies  by  seizing  the  property 
and  reducing  it  to  possession,  other  parties  having  junior  ex- 
ecutions and  liens  could  not  gain  a  preference  by  obtaining 
possession  by  force,  by  fraud,  or  in  fact  by  any  means  except 
on  the  abandonment  of  the  former  levies,  or  by  such  liens 
being  satisfied  and  discharged.  The  executions,  then,  in  this 
case,  became  liens  in  the  order  in  which  they  came  to  the 
hands  of  the  sheriff.  And  it  appears  that  the  execution  of 
Norton,  Jewett,  and  Buzby  was  last  delivered  to  the  officer  to 
execute,  and  the  lien  created  by  it  was  junior  to  all  of  the 
others.  But  it  is  insisted  that  the  sheriff,  after  it  was  levied, 
abandoned  the  prior  levies  made  by  him,  and  that  NortoUi 
Jewett,  and  Buzby's  execution  thereby  became  preferred  to  the 
others.  We  will  proceed  to  examine  that  question,  as  upon  it 
the  whole  controversy  turns. 

The  testimony  of  Smith  and  Bushnell  seems  to  establish 
the  fact  that  there  was,  when  they  first  called  on  Leach,  two 
executions  in  his  hands,  one  in  favor  of  Smith  and  Goodell, 
and  the  other  in  favor  of  the  Merchants'  and  Drovers'  Bank, 
and  both  of  them  levied.  Also,  that  there  were  other  execu- 
tions in  his  hands,  but  which,  as  they  testify,  the  sheriff  said 
were  not  levied.  They  further  testify  that  Bushnell  pur- 
chased the  first  two  executions  and  had  them  assigned.  Bush- 
nell says  they  amounted  to  about  six  hundred  dollars.  He 
further  states  that  Leach  said  he  was  not  going  to  levy  the 
other  executions,  as,  if  the  assignment  was  valid,  there  was 
nothing  to  levy  upon,  and  if  it  was  not,  they  were  liens  upon 
the  property.  Opposed  to  this  is  the  affidavit  of  Leach,  his 
deputy,  and  of  Mills,  that  these  executions  were  levied,  and 
the  indorsements  on  the  executions  show  that  they  were  levied 
perhaps  as  early  as  this  conversation  occurred. 

Whilst  the  purchaser  of  the  Smith  and  Groodell  and  the 
Merchants'  and  Drovers'  Bank  executions  was  substituted  to 
the  prior  lien  created  by  their  levy  on  the  goods,  he  did  not 
thereby  have  the  right  to  tack  to  these  executions  that  of  Nor- 
ton, Jewett,  and  Buzby,  and  cut  off  the  prior  liens  of  the  other 
executions  to  that  of  the  lien  of  Norton,  Jewett,  and  Buzby. 

When  a  sheriff  has  in  his  hands  an  execution,  and  levies 
upon  property  and  reduces  it  into  possession,  he  then  has  it 
in  ^he  custody  of  the  Uw,  and  it  is  not  essential  to  the  lien  of 
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other  executions  in  his  hands  at  the  time,  or  sabsequently  re- 
ceived, that  they  should  be  levied.  The  discharge  of  such  a 
levy  by  the  plaintiff  in  execution,  or  by  the  payment  of  the 
execution  by  the  defendant,  would  not  in  the  least  change  the 
liens  of  the  executions  in  the  hands  of  the  sheriff  and  not 
levied,  nor  would  it  authorize  the  defendant  to  resume  posses* 
sion  of  the  property  levied  upon,  nor  would  it  authorize  an- 
other officer  having  a  junior  execution  to  take  the  property 
out  of  the  hands  of  the  sheriff  to*  satisfy  his  execution.  But 
in  such  a  case,  it  would  be  the  duty  of  the  sheriff  to  retain  the 
property  under  the  liens  of  the  other  executions,  and  he  may 
indorse  a  levy  on  them  if  he  choose,  and  should  sell  the  prop- 
erty to  satisfy  such  liens.  The  first  execution  justifies  the 
seizure  of  the  property,  and  when  satisfied  or  otherwise  dis- 
charged, the  subsequent  executions  authorize  and  require  him 
to  retain  and  sell  it  for  their  satisfaction.  Having  already 
seized  the  property  when  he  made  the  levy,  he  is  unable  to  do 
so  again  whilst  it  is  in  his  possession.  And  the  seizing  the 
property  and  reducing  it  to  possession  is  the  levy,  and  the  ex- 
ecution authorizes  and  requires  it,  and  the  indorsement  is  only 
the  evidence  of  the  fact. 

It  is  clear  firom  the  evidence  of  Smith  and  Bushnell  that 
the  levy  had  been  made,  and  that  the  sheriff  was  then  in  the 
possession  of  the  property,  and  that  other  executions  were  then 
in  his  hands  which  he  claimed  were  also  a  lien  on  the  prop- 
erty, subject  to  the  executions  under  which  it  had  been  seized. 
And  we  infer  from  the  record,  although  the  case  has  not  been 
prepared  so  as  to  leave  it  without  doubt,  that  these  executions 
were  those  levied  on  the  19th  and  20th  of  January  and  the  3d 
of  February.  If  so,  nothing  that  was  subsequently  done  could 
in  any  manner  have  changed  or  defeated  the  lien  that  was 
created  by  placing  them  in  the  hands  of  the  sheriff. 

The  obtaining  possession  under  the  execution  in  favor  of 
Norton,  Jewett,  and  Buzby,  whether  by  fraud  on  the  part  of 
Bushnell,  or  by  collusion  of  the  custodian  and  the  assignees 
with  the  marshal,  could  not,  without  the  assent  of  the  sheriff 
or  of  the  several  plaintiffs  in  execution,  in  the  slightest  degree 
prejudice  the  liens  of  these  execution  creditors.  And  there  is 
ao  pretense  that  the  sheriff  voluntarily  parted  with  the  pos- 
session of  the  property,  and  in  the  absence  of  all  evidence 
we  will  not  conclude  that  he  voluntarily  rendered  himself 
liable  for  the  amount  of  these  several  executions  by  parting 
with  property  held  for  their  satisfaction.     Nor  is  there  any 
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evidence  in  the  record  from  which  it  may  be  inferred  that 
either  of  the  judgment  creditors  released  their  liens  under 
their  executions. 

The  evidence  seems  to  be  abundant  that  the  judgment  in 
favor  of  Elizabeth  Mills  was  fraudulent,  and  if  so,  the  execu- 
tion would  also  be  void  and  of  no  effect.  The  court  therefore 
did  right  in  excluding  it  from  all  participati<m  in  the  fund 
But  the  decree  was  erroneous  in  preferring  the  execution  of 
Norton,  Jewett,  and  Buzby  to  the  others. 

Upon  this  record,  it  would  have  been  proper,  if  set  up  by  the 
pleadings,  that  the  assignee  of  the  executions  in  favor  of  Smith 
and  Goodell  and  the  Merchants'  and  Drovers'  Bank,  if  still 
unpaid,  should  have  been  first  satisfied  out  of  the  fund  as  a 
first  lien;  then  to  have  paid  the  other  executions  in  favor  of 
Bimonds,  Sharp,  and  Allen,  and  Stevens,  in  the  hands  of  the 
sheriff,  excluding  the  execution  in  favor  of  Elizabeth  Mills,  in 
the  order  in  which  they  came  to  his  hands;  and  lastly,  the 
remainder  of  the  fund,  if  not  more  than  necessary  for  the 
purpose,  to  the  execution  in  favor  of  Jewett  and  Buzby,  sur- 
vivors, etc.;  and  if  any  surplus,  to  pay  it  to  the  assignees. 

No  question  arises  on  the  assignment,  as  the  property  was 
sold  and  a  distribution  was  to  be  made  by  the  terms  of  the 
stipulation  of  the  parties.  It  was  a  technical  error,  but  per- 
haps not  such  as  to  require  a  reversal,  that  the  decree  was  in 
favor  of  Norton,  who  was  dead.  It  was  an  inadvertence  not 
likely  to  again  occur.  The  decree  is  reversed  and  the  cause 
remanded. 

Decree  reversed. 


ExMCunov  n  Lekr  ufoh  Chattxls  ohlt  num  Aotual  Levy:  8m 
BMoea  V.  Sebem,  85  Am.  Dea  513»  note  516,  where  other  oaMs  are  ooUeoted. 

What  CoNsnruTBS  Vaud  Levy  uroir  Pbbsonal  Pbofxrtt:  See  DoM- 
mm  ▼.  Waldron,  83  Am.  Dec  200,  note  214,  where  other  caaee  are  collected. 

Smaan  is  Bound  to  Lxvt  Bzxounons  in  O&dib  of  Tmi:  See  Rm»aeQ 
T.  LawUm,  80  Am.  Deo.  769^  note  773;  Budff  y.  OomnumwealAt  78  Id.  830^ 
»ote332. 
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Hears  v.  Niohols. 

141  lLLiiroi8»  a07.] 
Whxrx  Oin  CovTBAxm  to  Build  tor  Mill-owhsb,  Who  Aakim  to 
FuRznsH  MatbbiUiS  for  ita  oonstractioii,  a  water-wheel  which  ahall  do 
oertaiQ  specified  work  and  be  satisfactory,  and  he  has  notice,  formal  or 
informal,  but  substantial,  that  the  wheel  constracted  by  him  does  not 
do  the  required  work  and  is  not  satisfactory,  he  has  no  cause  of  action 
«ither  upon  a  quanium  mtntU  or  otherwise;  Us  only  remedy  is  to  pay  for 
the  materials  furnished  by  the  mill-owner,  and  take  it  away.  The  latter 
is  not  obliged  to  return  the  wheel  without  payment  for  the  materials, 
nor  to  incur  any  expense  in  taking  out  the  wheeL  Without  giving  no- 
tice of  the  defect  in  the  wheel,  and  without  an  offer  to  return  it,  he  wiU 
be  entitled  to  recoup  his  damages  for  breach  of  the  contract  in  building 
the  wheeL 

Assumpsit.    The  opinion  states  the  case. 

Woodbridge  and  Orantj  for  the  appellant. 
Runyan  and  Avery^  for  the  appellee. 

B7  Court,  Bbebse,  J.  This  was  an  action  of  asttmipait  in 
the  superior  court  of  Chicago,  brought  by  George  S.  Nichols 
against  Charles  Mears,  and  a  verdict  rendered  for  the  plain- 
tiff for  $175.89.  A  motion  for  a  new  trial  was  made  and 
overruled,  and  judgment  entered  on  the  verdict,  from  which 
Mears  appeals  to  this  court,  and  assigns  the  following  errors: — 

The  court  erred  in  modifying  and  changing  instructions 
asked  by  appellant;  the  coxirt  erred  in  giving  instructions 
asked  by  the  plaintiff  below;  the  court  erred  in  giving  in- 
structions of  his  own  motion;  the  verdict  was  manifestly 
against  the  weight  of  evid(.>nce;  the  damages  found  are  ex- 
cessive; the  court  erred  in  overruling  appellant's  motion  for  a 
new  trial 

The  declaration  counted  on  services  rendered  by  the  appel- 
lee in  the  construction  of  a  water-wheel  for  the  appellant,  and 
for  certain  days'  work.  There  were  also  the  common  counts 
for  goods  sold  and  delivered,  quantum  meruit  for  the  same, 
the  money  counts,  and  account  stated,  and  the  following  count: 
"And  in  the  like  sum  for  the  price  and  value  of  work  then 
done,  and  material  for  the  same  provided  by  the  plaintiff  for 
the  defendant.'' 

The  pleas  were  the  general  issue  and  set-off,  alleging  spe- 
cially therein  damages  arising  from  the  failure  of  appellee  to 
donstruct  two  certain  water-wheels  for  appellant  according  to 
agreement,  uix>n  which  issue  was  joined. 

The  contract  in  regard  to  building  the  water-wheel  was  sub- 
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Btantially  this:  Appellee  agreed  to  put  in  a  wheel  to  run  the 
shingle-mill  and  its  attachments  for  $130,  and  furnish  all  the 
materials;  appellant  was  to  furnish  lumber,  board,  and  other 
materials,  such  as  bolts  and  iron- work  about  the  wheel,  at  the 
same  price  he  had  furnished  appellee  for  the  construction  of 
a  wheel  at  Lincoln,  Macon  County,  Michigan.  The  prices  of 
the  materials  in  the  former  contract  were  not  disclosed.  Ap- 
pellee called  the  wheel  a  "turbine  wheel.*'  Appellee  agreed 
to  guarantee  that  the  wheel  should  be  competent  to  do  the 
work  specified,  which  was  to  drive  the  shingle-machine  and 
drag-saw  and  jointers  sufficient  to  work  the  machinery  to  its 
full  capacity.  The  wheel  when  constructed  did  not  accom- 
plish the  purpose  for  which  it  was  constructed.  It  operated 
very  well  bo  far  as  the  wheels  running  light,  but  it  was  not 
powerful  enough  to  drive  all  the  machinery. 

The  result  was,  that  in  consequence  of  that  wheel  not  work- 
ing, the  machine  could  not  work.  It  would  drive  one  half  the 
machine.  The  appellee  was  notified,  though  not  formally, 
that  the  wheel  did  not  answer  the  contract,  for  he  acknowl- 
edged that  the  wheel  did  not  satisfy  him,  and  he  said  he  would 
put  in  another  wheel  that  would  drive  it,  or  he  would  pay  for 
the  materials  and  take  it  out,  and  he  commenced  building  it; 
he  said  he  had  other  engagements,  and  had  not  time  to  finish 
it,  and  thought  it  could  be  finished  by  the  mill  mechanics; 
he  did  not  take  out  the  wheel  he  had  put  in,  and  did  not  finish 
the  wheel  he  had  commenced.  He  consented  that  appellant 
might  use  the  wheel,  but  appellant  did  not  accept  it  under 
the  contract.  There  was  evidence  tending  to  show  that  if  the 
wheel  was  not  satisfactory  to  appellant,  appellee  was  to  take  it 
out,  and  pay  for  the  materials. 

On  these  facts,  what  is  the  law  of  the  case? 

Appellant  asked  of  the  court,  as  the  law  of  the  case,  this 
instruction: — 

"The  jury  are  instructed  by  the  court  that  if  they  shall 
believe  from  the  evidence  that  the  plaintiff,  in  consU^ucting 
the  shingle-mill  wheel,  agreed  and  guaranteed  that  it  should 
answer  a  specific  purpose,  and  that  the  same  did  not  answer 
that  purpose,  and  defendant  refused  to  take  it,  then  the  plain- 
tiff cannot  recover  for  the  same,  and  the  defendant  may  offset 
any  necessary  damage  arising  from  such  failure  of  construc- 
tion against  the  plaintiff's  claims." 

This  instruction  the  court  refused,  to  give,  except  with  this 
modification:  striking  out  the  words  "and  the  defendant  re- 
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fiised  to  take  it,"  after  the  word  ''pnrpofie,"  and  infierting  after 
the  word  "  same  "  the  words,  "  more  than  the  same  was  worth 
to  the  defendant";  so  that  the  instruction  as  modified  was 
made  to  read  as  follows:  — 

''  The  jury  are  instructed  by  the  court  that  if  they  shall  be- 
lieve from  the  evidence  that  the  plaintiff,  in  constructing  the 
shingle-mill  wheel,  agreed  and  guaranteed  that  it  should  an- 
swer a  specific  purpose,  and  that  the  same  did  not  answer  that 
purpose,  then  the  plaintiff  cannot  recover  for  the  same  more 
than  the  same  was  worth  to  the  defendant,  and  the  defendant 
may  offset  any  necessary  damage  arising  from  such  failure  of 
construction  against  the  plaintiff's  claims." 

This  modification  excluded  from  the  jury  the  consideration 
of  a  very  important  matter;  and  that  was.  Was  the  wheel 
made  according  to  the  contract,  and  so  accepted  by  the  appel- 
lant? If  there  was  a  special  contract  as  to  the  capacity  of 
this  wheel,  and  it  did  not  answer  the  purpose,  and  the  appel- 
lant never  accepted  it  in  discharge  of  the  contract,  the  ques- 
tion of  its  value,  or  what  it  was  worth  to  appellant,  seems  to 
to  us  irrelevant.  Appellee  had  expressed  his  own  opinion 
about  the  wheel,  and  said  it  did  not  satisfy  him,  and  he  would 
make  one  which  would  answer  the  purpose,  .and  actually  com- 
menced its  construction.  We  do  not  see  from  the  testimony 
that  appellant  was  to  be  at  the  trouble  and  expense  of  taking 
out  the  wheel,  or  to  let  it  pass  into  the  possession  of  appellee 
without  first  receiving  payment  for  the  materials  in  it,  all 
which  appellant  had  furnished  by  the  contract. 

This  evidence,  we  think,  was  suflBcient  to  have  warranted 
the  jury  in  finding  that  appellee  had  notice  that  appellant  re- 
fused to  accept  the  wheel  under  the  contract,  and  therefore  the 
court  should  not  have  withdrawn  it  from  their  consideration. 

The  gist  of  the  controversy  lies  in  this:  If  appellee  agreed 
to  build  a  wheel  which  should  do  certain  specified  work,  and 
should  be  satisfactory  to  appellant,  and  he  had  notice,  formal 
or  informal,  but  substantial,  that  the  wheel  did  not  do  the  re- 
quired work,  and  was  not  satisfactory,  then  appellee  had  no 
cause  of  action,  either  upon  a  quantum  meruit  or  otherwise, 
his  only  remedy  being  to  pay  for  the  materials  in  the  wheel 
furnished  by  appellant,  and  take  it  away.  If  appellee  has 
failed  to  perform  the  contract  on  his  part,  we  do  not  see  how 
he  can  enforce  it,  even  partially,  against  appellant,  as  the 
modification  of  the  instruction  assumes  that  he  may,  unless  it 
is  proved  that  appellant  accepted  the  wheel  as  it  was. 
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It  is  urged  by  appellant  that  the  first  instraction  asked  by 
the  plaintiff,  appellee  here,  was  erroneous,  and  should  not 
have  been  given.    That  instruction  is  as  follows: — 

"If  the  jury  believe  from  the  evidence  that  the  plaintiff 
built  a  water-wheel  upon  a  contract  that  if  the  wheel  was 
satisfactory  to  Hears  (the  defendant),  he  should  pay  for  the 
same  $130,  and  if  not  satisfactory,  that  then  the  plaintiff 
should  take  the  wheel,  and  pay  for  the  materials,  the  defend- 
ant, if  the  wheel  was  not  satisfactory,  must  elect  to  return  it 
to  the  plaintiff  in  a  reasonable  time,  or  become  liable  abso- 
lutely to  pay  the  contract  price  for  the  wheel." 

This  instruction  was  clearly  erroneous;  for  if  the  contract 
was  as  assumed  in  the  instruction,  appellant  was  not  obliged 
to  return  the  wheel  without  payment  for  the  materials,  nor  to 
incur  any  expense  in  taking  out  the  wheel.  This  devolved  on 
the  appellee,  according  to  the  contract. 

The  instruction  also  asserts  the  principle  that  appellant^ 
failing  to  return  the  wheel  in  a  reasonable  time,  had  become 
absolutely  liable  to  pay  the  contract  price  thereof. 

We  do  not  understand  the  law  in  such  cases  to  be  as  stated. 
When  there  is  an  express  warranty  that  an  article  is  of  a  cer- 
tain quality,  and. shall  answer  a  specified  purpose,  it  is  not 
necessary  that  the  purchaser,  before  he  can  bring  suit,  should 
offer  to  return  the  property.  He  may  bring  suit  for  damages, 
or  in  a  suit  against  him  for  the  price,  he  may  claim  such  dam* 
ages  by  way  of  recoupment  or  set-off:  Crabtree  v.  -Kifo,  21  111. 
180,  and  authorities  there  cited. 

Under  these  authorities,  appellant,  without  giving  notice 
of  the  defect  in  the  wheel,  and  without  an  offer  to  return  it, 
would  be  entitled  to  recoup  his  damages  for  breach  of  the  con* 
tract  in  building  the  wheel.  This  advantage  would  be  lost  by 
this  instruction. 

The  second  instruction  for  the  appellee  was  also  erroneous. 
It  is  as  follows: — 

"  The  jury  are  instructed  that  if  they  find  from  the  evidence 
that  the  defendant,  Mears,  had  the  option  to  return  said  wheel 
if  not  satisfactory  to  him,  he  must  make  his  election  in  a  rea- 
sonable time,  and  give  notice  of  said  election  to  plaintiff,  or 
he  becomes  liable  to  pay  for  the  wheel  at  its  contract  price.'' 

There  is  no  proof  of  any  option  on  the  part  of  appellant  to 
return  the  wheel  if  not  satisfactory,  and  therefore  the  doctrine 
of  an  election  in  a  reasonable  time  seems  foreign  to  the  case. 
And  besides,  the  instruction  deprives  appellant  of  his  right  of 
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recoupment  and  of  the  value  of  the  materials  need  in  the  oon- 
fltruction  of  the  wheel. 

It  is  also  objected  that  appellee^s  fourth  instmction  was  er- 
roneous.   It  is  as  follows: — 

''If  the  jury  find  from  the  evidence  that  the  contract  for 
building  the  wheel  was,  that  if  it  was  not  satisfactory  to  the 
defendant,  Mears,  then  the  plaintiff  should  take  it  and  pay  for 
the  material,  then  the  jury  are  instructed  that  the  only  option 
the  defendant  had  was  to  let  the  plaintiff  take  the  wheel,  or 
else  to  keep  it  and  pay  for  it  the  contract  price.  He  could  not 
keep  the  wheel  and  insist  on  damages  for  its  not  being  prop- 
erly built." 

Appellant  contends  that  this  instruction  assumes  that  ap- 
pellant had  refused  to  permit  appellee  to  take  the  wheel,  and 
that  it  also  assumes  that,  in  case  of  appellant's  refusal  to  per- 
mit him  to  take  the  wheel,  appellant  would  be  bound  to  pay 
the  contract  price. 

There  is  no  evidence  that  appellant,  at  any  time,  refused  to 
let  appellee  take  out  the  wheel,  and  if  he  did^  then,  on  the  au- 
thorities cited,  where  there  is  an  express  warranty  that  the 
article  made  shall  do  certain  specified  work,  in  a  suit  for  the 
prioe,  the  vendee  may  recover  his  damages  by  way  of  recoup- 
ment, and  in  some  cases  defeat  a  recovery  by  showing  that 
the  article  was  worthless  for  the  purpose  intended:  Street  v. 
Blay,  2  Bam.  &  Adol.  456;  Pateahal  v.  Tramier,  8  Ad.  &  K 
103. 

These  considerations  involve  the  necessity  of  reversing  the 
judgment  of  the  court  below,  and  remanding  the  cause  for  a 
new  trial,  which  is  ordered  accordingly. 

Judgment  reversed. 

Rbootert  ok  Qvabtum  Mibuit  foa  Wobx  Dovb  vhdxb  OoaraAor: 
See  WoOkt  ▼.  Brfjwnt  81  Am.  Dee.  287,  note  291,  where  other  oeaee  are  col- 
lected. 

Thb  fbuvgipal  gasi  is  oitsd  in  Cook  y.  Pr^Ue,  80  DL  382,  to  the  point 
that  the  damages  sustained  by  the  defendant  by  reason  of  defects  in  work 
done  by  the  plaintiff  may  be  reoonped  nnder  a  plea  ol  the  genenl  issoe  in  aa 
action  upon  a  special  contract  to  reoorer  the  price. 
Ax.  Daa  Vol.  LXXXIX-tf 


886  Dole  v.  Olmstead.  [Illinois, 

Dole  v.  Olmstbad. 

[41  Illinois,  UL\ 

Amoim  OF  Wabxhoubeicav  Aoquibes  No  Ihtebsst  zk  Ookh  8tobxd 
WITH  HIS  AsnoHOJi,  and  for  which  the  latter  has  giTen  reoeipti  to  the 
real  owners;  and  if  such  assignee  seUa  the  com  and  appropriates  the  pro- 
ceeds  to  his  own  nse,  he  will  be  liable  to  the  holders  of  the  receipts  for 
the  amoont  received  by  him,  with  interest  thereon  from  the  date  of  the 
sale. 

WncN  Corn  ov  Ditferbnt  Ownvbs  Blended  in  Wabkhousb  Falls 
Short  of  the  amount  put  in,  and  for  which  warehouse  receipts  are  given, 
the  holders  of  the  receipts  must  share  the  loss  proportionately. 

Bill  in  equity.  The  facts  are  fully  stated  in  the  opinion, 
and  in  the  former  opinion  in  the  case  in  85  Am.  Dec.  897. 

Leland  and  Blanckardj  for  the  appellants. 
Orayy  Avery^  and  BuahTiellf  for  the  appellees. 

By  Court,  Walk3r,  0.  J.  This  case  was  before  the  court  at 
a  previous  term.  It  was  then  remanded  for  a  new  trial  on 
the  principles  then  settled  as  applicable  to  the  facts  of  the 
case.  It  is  now  insisted  that  the  court  below  in  rendering  this 
decree  failed  to  observe  the  decision  announced  by  this  court. 
This  decree  only  settles  the  rights  of  the  parties  in  the  com 
which  they  had  stored  with  the  assignor  of  appellants.  It 
does  not  embrace  any  portion  of  the  com  subsequently  deliv- 
ered under  contracts  made  to  their  assignor,  and  transferred 
to  them  when  the  assignment  was  made.  Appellants  are  left 
with  all  of  the  com  for  which  they  paid  on  unfulfilled  con- 
tracts with  Fairfield  and  Weld.  The  decree  made  distribution 
of  the  remainder  of  the  14,292  bushels  in  the  cribs  which  had 
been  received  in  store  from  the  appellees  by  Fairfield  and 
Weld,  and  for  which  the  latter  had  given  their  receipts.  There 
is  no  pretense  that  appellants  ever  paid  any  money  on  this 
corn  or  owned  any  portion  of  it,  or  that  Fairfield  and  Weld 
owned  any  part  of  it  when  they  made  the  assignment  to  ap- 
pellants; and  hence  appellants  acquired  no  interest  in  it  by 
the  assignment,  and  there  is  no  evidenoe  that  they  ever  did  bj 
any  other  means. 

It  also  appears  that  at  the  time  when  Fairfield  and  Weld 
made  the  assignment,  they  informed  appellants  that  this  com 
was  on  storage,  and  their  receipts  were  outstanding  for  it,  and 
they  had  no  claim  on  or  interest  in  the  com.  And  that  appel- 
lants agreed  to  deliver  it  to  the  owners  when  they  should  pre- 
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sent  their  receipts,  except  to  Cnshman,  True,  &  Co.  That 
firm,  however,  replevied,  and  established  their  right  to  their 
portion.  And  how  or  on  what  pretense  appellants  can  claim 
any  portion  of  this  com,  we  are  at  a  loss  to  comprehend. 

It  appears  that  when  the  com  was  measured  out,  it  fell 
short  of  the  amount  put  into  the  cribs  five  hundred  bushels. 
This  was  occasioned  by  waste  and  otherwise.  Cushman,  True, 
&  Co.,  deducting  their  pro  rata  portion  of  the  loss,  were  en- 
titled to  receive  2,832  bushels.  The  proportionate  shares  of 
appellees  in  the  remainder  were  then  ascertained,  and  the  value 
of  each  was  computed,  and  appellants  agreed  to  pay  the  several 
amounts  to  appellees.  The  com  was  theirs,  stored  by  them 
with  the  persons  of  whom  appellants  with  notice  received  the 
com.  And  the  evidence  shows  that  appellants  had  sold 
the  corn,  and  appropriated  the  proceeds  to  their  own  use. 
The  court  fixed  the  several  amounts  due  to  each  appellee  at  the 
price  at  which  appellants  had  sold  the  grain,  and  allowed  in- 
terest on  the  amount  from  the  time  appellants  converted  the 
com  into  money.    They  were  at  least  liable  to  this  extent. 

Had  any  portion  of  tlie  proceeds  of  this  com  come  from  the 
contracts  that  Fairfield  and  Weld  had  made  with  farmers,  and 
which  they  assigned  to  appellants,  it  might  have  presented  a 
dlfierent  question,  especially  if  they  had  paid  for  the  corn  on 
its  delivery.  But  they  had  no  interest  in  the  com  from  which 
this  fund  was  produced,  and  consequently  could  not  share  in 
its  distribution.  We  do  not  perceive  that  the  court  below 
erred  in  rendering  the  decree,  but  it  seems  to  conform  in  every 
respect  to  the  former  decision  of  this  court.  The  decree  of  the 
court  below  is  therefore  affirmed. 

Decree  affirmed. 


Wabehousb  Bbobiftb:  See  Dole  ▼.  Olnuiead,  S5  Am.  Dea  897,  note  401, 
where  other  cases  are  collected. 

Oraik  of  Dittbrxnt  Owners  Blended  in  WARBHOuaB:  See  Dole  ▼.  Obn- 
aieadf  S5  Am.  Dec  S97,  note  401,  where  other  cases  are  coUeotecL  In  such 
cases,  the  owners  become  tenants  in  common  of  the  whole  mass:  Sexton  ▼. 
Oraham,  53  Iowa,  199,  citing  the  principal  case. 

When  Amoitnt  ov  Corn  or  Different  Owner  in  WARBHotrsE  Falui 
Short,  each  owner  is  entitled  to  his  proportion  ol  what  Is  left:  Seaekm  ▼• 
araAcMN,  63  lofwm,  20a 
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TiLDEN  V.  Rosenthal. 

[41  ILUK0I8,  Sn.J 

DrfXB  TO  DsuvxB  178  Hkad  ov  Cattlb  of  a  specified  kind  and  wei^t  ia 
not  a  amffioient  oompUanoe  with  a  contract  to  deliyer  202  head*  **  more  or 
Ian."  The  words  **  more  or  leas  **  in  each  a  contract  are  intended  onlj 
to  oorer  soch  trifling  deficienoes  in  number  as  might  be  canoed  by  the 
ordinary  casnaltiea  of  death  or  loss. 

Assumpsit  to  recover  damages  for  the  defendants'  refusal  to 
accept  178  head  of  cattle  from  the  plaintiffs  in  performance 
of  the  contract  mentioned  in  the  opinion.  A  demurrer  to  the 
d^laration  was  sustained,  and  judgment  rendered  against  the 
pliintiffs,  who  sued  out  this  writ  of  error. 

Scatesj  Bates  and  TowaUe,  for  the  plaintiff  in  error. 
Ward  and  Stanford^  for  the  defendants  in  error. 

By  Court,  Lawrence,  J.  The  plaintiffs  entered  into  a  writ- 
ten «^ntract  with  the  defendants,  by  which  they  contracted  to 
deli\er  to  them  by  a  certain  day  ^'262  head,  more  or  less,  of 
good  fat  cattle,  ....  to  average  thirteen  hundred  pounds, 
and  Hre  the  cattle  known  as  the  McCoy  and  Bishop  lot,  now 
being  fed  in  the  vicinity  of  Council  Bluffs,  Iowa."  The  plain- 
tiffs tendered  1 78  head  by  the  day  named,  which  the  defend- 
ants refused  u>  ruceive,  whereupon  the  plaintiffs  brought  suit. 
The  only  question  is,  whether  this  was  a  sufficient  perform- 
ance, and  we  are  of  opinion  that  it  was  not.  The  counsel  for 
the  plaintiff  insist  that  the  phrase  '^  more  or  less,"  used  in  the 
contract,  relieved  the  vendors  from  the  necessity  of  delivering 
the  precise  number,  and  required  them  to  deHver  only  such 
portion  of  the  cattle  contracted  for  as  might  weigh  thirteen 
hundred  pounds.  But  the  sale  was  for  a  specific  lot  of  262 
cattle,  which  the  vendors  warranted  should  average  thirteen 
hundred  pounds,  and  we  understand  the  phrase  '^more  or 
less"  as  having  been  used  by  the  parties  to  cover  such  trifling 
deficiencies  in  number  as  might  be  caused  by  the  ordinary 
casualties  of  death  or  loss.  But  the  deficiency  was  nearly 
One  third  of  the  whole  number  contracted  for.  We  are  not 
prepared  to  say  that  when  a  person  contracts  for  a  lot  of  cattle 
containing  262  head  he  shall  accept  178. 

Judgment  affirmed. 

TiNDBB  or  SpEcmo  Abticlb  must  BR  ov  Such  ABnoLa  in  every  ma* 
lerial  respect  as  the  oontraot  nnderwhich  it  is  made  reqnizess  Skarpy.  JoneBp 
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Axii.DMu369,a0l9m,wbarto4lMrcaMtMOCQlleetQdx  Jhhw.0owlet,7fi 
Id  463»  Dote  407. 

WoBBS  "MoRB  OB  Lns,"  CoyarrRuonoN  avd  Binor  of:  Sea  JTontatf 
▼.  ffiH  68  Am.  Deo.  202»  note  214,  whero  other  cases  an  eollected;  Bdhtap 
T.  Seaieyt  67  Id.  120,  note  131,  where  other  cases  are  odUeetod.  Iliese  words 
do  not  always  destroy  the  measors  ol  q[oaatity  to  which  they  axe  applied  as 
a  qwalifinatian;  BMop  t.  Mordant  82  HL  356,  citing  the  principal  caasL 


Jones  v.  Nellie 

[41  ILUK0I8,  482.1 

Qalb  of  QoTXBHicxirr  Bond  bt  Thuf  to  PuBOHAflBE  nr  Qooi>  Faxtb,  lev 
▼ahie,  without  notice,  passes  a  good  title.  Sections  62  and  64  of  the 
eriminal  code  of  Illmois  do  not  change  the  rule  of  the  common  Uw  thaA 
the  homafidt  holder  of  money  or  negotiable  paper  transferable  by  mere 
deliyery,  and  not  overdue,  who  has  taken  it  in  the  nsoal  course  of  bosi- 
nees,  and  for  a  valuable  consideration,  acquires  a  perfect  title. 

Tboveb  to  recover  the  value  of  a  seven-thirty  government 
bond  for  five  hundred  dollars,  which  had  been  stolen  from  the 
plaintiff,  and  bought  by  the  defendant.  The  foUowing  facts 
were  stipulated:  1.  The  bond  in  question  was  on  January  5, 
1866,  the  property  of  the  plaintiff,  and  was  on  that  day  stolen 
from  his  safe  by  one  Joslyn,  who  was  afterwards  convicted  for 
the  larceny  thereof;  2.  Joslyn  sold  said  bond  to  the  defendant 
for  five  hundred  dollars,  who  purchased  the  same  in  good 
£aith,  in  the  usual  course  of  business,  without  any  knowledge 
that  it  had  been  stolen;  3.  That  the  bond  is  of  the  value  of 
five  hundred  dollars;  4.  That  said  bond  is  payable  to  bearer, 
and  passes  by  delivery  in  the  same  manner  that  the  title  to 
currency  passes;  that  the  plaintiff  demanded  the  bond  from 
the  defendant,  who  refused  to  deliver  it  to  him.  Judgment 
was  rendered  for  the  defendant  below,  and  the  plaintiff  sued 
out  this  writ  of  error. 

1^0^x13^  atid  McKifi/nonf  for  the  plaintiff  in  error. 

ScateSf  BateSf  and  Towaleej  for  the  defendant  in  error. 

By  Court,  Lawbencb,  J.  This  was  an  action  of  trover 
brought  by  Jones  to  recover  the  value  of  a  seven-thirty  gov- 
ernment bond  for  five  hundred  dollars,  which  had  been  stolen 
from  him,  and  bought,  in  the  usual  course  of  trade,  by 
Nellis,  without  knowledge  that  it  was  stolen  property. 

The  rule  is  well  settled  at  common  law  that  the  bona  ficU 
holder  of  money  or  negotiable  paper,  transferable  by  mere  de- 
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livery,  and  not  overdue,  who  has  taken  it  in  the  usual  course 
of  business,  and  for  a  valuable  consideration,  acquires  a  per- 
fect title.  The  authorities  are  referred  to  and  reviewed  in  2 
Parsons  on  Notes  and  Bills,  265  et  seq.,  and  Miller  y.  Racej  1 
Smith's  Lead.  Cas.  250,  and  notes,  and  it  is  unnecessary  to 
quote  them  more  specifically.  This  exception  to  the  common- 
law  rule  that  the  purchaser  of  a  chattel  can  acquire  no  better 
title  than  the  vendor  had  has  been  adopted  because,  in  the 
language  of  Lord  Kenyon  in  Lawson  v.  Weston^  4  Esp.  56,  the 
contrary  principle  "would  at  once  paralyze  the  circulation  of 
all  paper  in  the  country,  and  with  it  all  its  commerce."  This 
is,  perhaps,  a  strong  mode  of  stating  the  difficulty,  but  there  can 
be  no  doubt  that  it  would  lead  to  much  embarrassment  if  it 
should  be  held  that  money  or  negotiable  paper  passing  by 
delivery,  which  has  once  been  stolen,  can  be  recovered  from 
any  person  into  whose  hands  it  may  afterward  come. 

It  is  urged,  however,  that  our  legislature  has  established  a 
different  rule.  The  sixty-second  and  sixty-fourth  sections  of 
our  criminal  code  are  as  follows: — 

"  Sec.  62.  Larceny  is  the  felonious  stealing,  taking,  and  car- 
rying, leading,  riding,  or  driving  away,  the  personal  goods  of 
another.  Larceny  shall  embrace  every  theft  which  deprives 
another  of  his  money  or  other  personal  property,  or  those 
means  or  muniments  by  which  the  right  and  title  to  property, 
real  or  personal,  may  be  ascertained.  Private  stealing  from 
the  person  of  another,  and  from  a  house  in  the  daytime,  shall 
bo  deemed  larceny.  Larceny  may  be  also  committed  by 
feloniously  taking  and  carrying  away  any  bond,  bill,  note, 
receipt,  or  any  instrument  of  writing  of  value  to  the  owner. 
Every  person  convicted  of  larceny  shall  be  punished  by  con* 
finement  in  the  penitentiary  for  a  term  not  less  than  one  year, 
and  not  more  than  ten  years." 

"Sec.  64.  All  property  obtained  by  larceny,  robbery,  or 
burglary  shall  be  restored  to  the  owner,  and  no  sale,  whether 
in  good  faith  on  the  part  of  the  purchaser  or  not,  shall  divest 
the  owner  of  his  right  to  such  property.  Such  owner  may 
maintain  his  action  not  only  against  the  felon,  but  against 
any  person  in  whose  possession  he  may  find  the  same." 

It  is  to  be  remembered  that  our  criminal  code  was  designed 
to  be  a  complete  system  of  criminal  jurisprudence,  and  it 
therefore  necessarily  contains  a  great  number  of  provisions 
which  are  simply  declaratory  of  the  common  law.  It  is  not 
therefore  to  be  inferred  that  the  sixty-second  section  was  da- 
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signed  to  change  the  common-law  rule,  merely  from  the  fact 
that  there  is  a  section  relating  to  this  subject.  The  question 
is  as  to  the  sense  in  which  the  word  "property"  is  used  in 
this  section.  If  the  literal  sense  is  to  be  given  to  the  phrase 
''all  property,"  then  we  must  hold  that  stolen  coin  or  stolen 
bank  bills  can  be  recovered.  They  are  property  as  much  as 
government  bonds.  But  such  a  construction  would  be  directly 
in  the  teeth  of  what  all  courts  have  held  to  be  the  necessities 
of  a  commercial  people,  and  is  not  consistent  with  other  lan- 
guage in  the  same  section.  For  the  property  referred  to  is  of 
such  a  character  as  to  be  by  the  very  terms  of  the  section  the 
subject  of  sale,  and  the  circulating  medium  of  a  country  can- 
not with  propriety  be  so  regarded.  It  is  the  instrument  by 
which  sales  are  made,  but  not  itself  the  subject  of  sale.  It 
would  seem,  then,  that  a  limit  must  be  placed  by  construction 
to  the  most  extended  sense  of  the  term  "property";  and  in 
fixing  that  limit,  we  can  have  no  safer  guide  than  the  common 
law,  unless  in  following  it  we  are  clearly  doing  violence  to  the 
l(>gislative  intent.  This*  construction  is,  however,  sustained 
by  the  language  of  the  sixty-second  section:  "Money,"  "other 
personal  property,"  and  "bond,  bill,  note,  receipt,  or  any  in- 
strument of  writing  of  value  to  the  owner,"  are  all  severally 
enumerated  as  subjects  of  larceny,  as  if  they  were  not  all  com- 
prehended under  the  general  term  "property."  We  do  not 
adopt  a  strained  construction  when  we  hold  that  the  term 
"property"  in  the  sixty-fourth  section  is  used  in  the  same 
restricted  sense  as  in  the  sixty-second  section,  where  it  clearly 
is  not  used  as  comprehending  either  money  or  bond,  bills,  and 
notes.  The  government  bond  stolen,  in  this  case,  passed,  like 
a  bank  bill,  by  delivery  merely,  and  at  the  common  law  could 
not  be  recovered  by  the  former  owner  from  this  defendant. 
In  our  opinion,  the  statute  was  not  designed  to  change  the 
rule. 
Judgment  affirmed. 

HoLDUi  ov  Bank  Nan  WmoH  has  bur  Stolen  may  reoover  on  it  if 
he  received  it  bonajide  for  ▼alne,  in  dno  ooune  of  businen:  Woreetter  Batik 
T.  Dorche&Ur  Bank,  57  Am.  Dec.  120,  note  122,  where  other  caaes  are  ool- 
locted;  Wyer  ▼.  Dorchester  and  Milton  Bank,  59  Id.  137,  note  140.  The  sale 
of  a  treasury  bond  of  the  United  States  which  has  been  stolen  passes  title  to 
an  innocent  poiehaser  for  yalne,  although  the  thief  had  no  title:  SkipUy  y. 
Carroll,  45  DL  287,  dting  the  principal  case. 

Thb  paingxpal  GA8B  IB  oiTSD  in  Oorvin  ▼.  WiaweU,  83  IIL  218^  to  th« 
point  that  a  bond  payable  to  bearer  passes  by  mere  delivery. 
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Nbvins  V.  City  op  Pboeia, 

Cat  HAS  AsaoLim  Contbol  ovxb  Gbadb  ow  its  Stbxeis^  and  can  ele- 
▼ate  or  lower  it  at  pleasure,  and  the  owners  of  adjacent  lots  caimot  caO 
Hto  aooonnt  for  errors  of  judgment  in  these  respects,  or  demand  dam- 
ages because  they  may  be  inoonrenienced  or  incur  expense  in  adjusting 
the  level  ol  their  premiaee  to  that  of  the  street  for  the  purpose  of  ingress 
and  egress. 

Crrr  has  No  Mobs  Poweb  over  its  Stbxbis  than  Pbitatb  Inditidital 
has  over  his  own  land,  and  it  cannot  be  permitted  to  exerdse  its  domin- 
ion over  them  to  the  injury  of  another's  property  in  a  mode  that  would 
render  a  private  individual  responsible  in  damages,  without  being  itself 
responsible. 

liuinciPAL  Ck>RPOBATiON  OAKNOT  Takb  Pbivatb  Propxbtt  for  public  use 
without  due  compensation,  any  more  than  a  natural  person  can,  and  the 
degree  to  which  such  property  is  taken  can  make  no  difforenoe  in  the  ap« 
plication  of  this  principle. 

Ohb  cannot  IX)  Antthinq  upon  bib  Own  Soil  Which  Amounts  to  Nui- 
sance or  works  injury  to  his  neighbor,  and  this  principle  is  applicsble  to 
a  city  as  owner  of  its  streets. 

Pbivatb  Riohts  cannot,  in  Tnoes  of  Pbaob,  bb  Sacbhioed  to  publio 
convenience  or  necessity  without  fuU  compensation. 

Gsrr  13  Liablb  in  Damaobs  fob  Tubninq  Stbbau  of  Mud  and  Watbb 
UPON  Prbkises  of  a  lot-owner,  or  for  creatiag  in  the  neighborhood  of  his 
dwelling  an  offensive  or  unwholesome  pond. 

Whxbb  Acts  Which  Cause  In  xubt  abb  Done  xtndbb  and  in  Consbqubnob 
OF  DiBBonoN  OF  CiTT,  it  wlll  1)0  regarded  as  the  superior,  and  responsi- 
ble as  such,  although  it  does  the  work  by  contract. 

Action  on  the  case  against  the  city  for  so  negligently 
changing  the  grade  of  certain  streets  as  to  impair  the  value  of 
the  plaintiff's  adjoining  property  and  business.  The  verdict 
and  judgment  were  for  the  defendant,  and  the  plaintiff  ap- 
pealed. 

H.  Oroove^  and  Cooper  and  MoaSy  for  the  appellant. 

M.  WStliawaonj  for  the  appellee 

By  Court,  Lawbence,  J.  In  1861,  the  city  of  Peoria  caused 
the  grade  of  a  part  of  Main  Street,  running  along  the  bluff,  to 
be  raised,  and  some  other  work  to  be  done,  for  the  purpose  of 
directing  the  flow  of  water  from  the  west  side  of  Main  Street, 
which  was  its  natural  channel,  to  the  east  side,  and  through  a 
new  channel  to  the  river,  thus  improving  its  drainage.  The 
appellant  had  at  that  time  a  water-cure  establishment  in 
operation  on  the  east  side  of  this  part  of  Main  Street,  and  he 
claims  that  the  work  undertaken  by  the  city  was  badly  and 
carelessly  done  and  never  completed,  and  that  in  consequence 
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thereof  his  bouse  and  grounds  were  flooded  at  every  consider- 
able rain  with  mud  and  water,  and  tbat  a  stagnant  pond,  cov- 
ering  from  one  to  two  acres,  was  formed  witbin  a  short  distance 
from  his  house,  rendering  it  unhealthy  and  ruining  bis  busi- 
ness. To  precisely  what  extent  the  proof  shows  the  plaintiff 
to  have  been  injured,  or  on  what  basis  his  damages  should  be 
assessed,  if  assessed  at  aU,  are  questions  which  have  not  been 
discussed  by  counsel  nor  considered  by  the  court.  They  are 
immaterial  on  the  present  record.  On  the  trial  of  this  causci 
which  was  an  action  on  the  case  brought  against  the  city  for 
these  alleged  injuries,  the  court  refused  all  the  instructions 
asked  by  tiie  plaintiff,  and  gave  all  those  asked  by  the  defend- 
ant, and  the  jury  found  a  verdict  of  not  guilty.  The  plaintiff's 
instructions  are  based  upon  the  theory  that  if  the  city,  by  want 
of  proper  care,  skill,  or  diligence,  has  done  him  an  injury  in 
grading  its  streets,  it  must  respond  in  damages.  The  defend- 
ant's instructions  assume  that  the  city  is  not  liable  for  any 
injury  done  to  individual  property  holders  by  grading  the 
streets,  even  though  the  injury  could  have  been  avoided  by  the 
use  of  proper  care  in  the  construction  of  culverts,  gutters,  and 
other  means  for  controlling  the  flow  of  water.  One  of  these 
instructions  was  as  follows: — 

'^  7.  If  the  water,  by  reason  of  the  grade  of  a  street  being 
raised,  overflows  individual  premises,  the  city  would  not  be 
liable  for  damages  on  account  of  such  overflow,  or  because  a 
pond  of  water  was  formed  upon  the  premises." 

This  instruction  places  individual  property,  so  for  as  relates 
to  the  grading  or  drainage  of  streets,  at  the  mercy  of  munici- 
pal power.  It  embodies  a  doctrine  not  without  the  color  of 
authority  in  adjudged  cases,  but  one  to  which  we  can  never 
subscribe.  That  a  city  has  absolute  control  over  the  grade  of 
its  streets,  that  it  can  make  the  grade  light  or  heavy,  that  it 
can  elevate  or  lower  it  at  pleasure,  and  that  the  owners  of  ad- 
jacent lots  cannot  call  it  to  account  for  errors  of  judgment  in 
these  respects,  or  demand  damages  because  they  may  incur 
inconvenience  or  expense  in  adjusting  the  level  of  their  own 
premises  to  that  of  the  street,  for  the  purpose  of  ingress  and 
egress,  are  propositions  not  to  be  denied.  The  city  is  the  owner 
of  the  streets,  and  the  legislature  has  given  it  power  to  grade 
them.  But  it  has  no  more  power  over  them  than  a  private 
individual  has  over  his  own  land,  and  it  cannot,  under  the 
specious  plea  of  public  convenience,  be  permitted  to  exercise 
that  dominion  to  the  injury  of  another's  property  in  a  mode 
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that  would  render  a  private  individual  responsible  in  dam* 
ages,  without  being  responsible  itself.  Neither  state  nor  mu- 
nicipal government  can  take  private  property  for  public  use 
without  due  compensation,  and  this  benign  provision  of  our 
constitution  is  to  be  applied  hj  the  courts  whenever  the  prop- 
erty of  the  citizen  is  invaded,  and  without  reference  to  the 
degree.  We  can  solve  more  easily  and  safely  questions  of  this 
character  if  we  take  pains  to  free  our  minds  from  the  false 
notion  that  a  municipality  has  some  indefinable  element  of 
sovereign  power  which  takes  from  the  property  of  the  citizen, 
as  against  its  aggressions,  the  protection  enjoyed  against  the 
aggressions  of  a  natural  person.  Let  us  see,  then,  what  are 
the  rights  of  coterminous  land  owners  as  against  each  other. 

A  man  cannot  do  anything  upon  his  own  soil,  under  the 
plea  of  ownership,  which  amounts  to  a  nuisance,  and  works 
injury  to  his  neighbor,  but  within  that  limit  he  may  do  what- 
ever his  whim  may  dictate.  He  may  excavate  to  any  depth, 
or  raise  the  surface  to  any  height,  and  the  neighboring  owner 
has  no  right  to  complain,  because  his  enjoyment  of  his  own 
lot  is  not  thereby  prejudiced.  Even  if  a  building  erected  by 
me  near  the  boundary  of  my  lot  is  injured  or  endangered  by 
an  excavation  made  by  my  neighbor  in  his  premises,  I  cannot 
complain,  because  I  have  no  right  to  the  use  of  his  soil  for  the 
support  of  my  building.  Whether  he  has  a  right  to  excavate 
ill  such  manner  as  to  cause  the  soil  itself  to  fall  from  my  lot 
into  his,  is  a  question  upon  which  the  authorities  are  not 
agreed:  Com.  Dig.,  tit.  Action  on  the  Case  for  Nuisance,  C;  2 
Rolle's  Abr.,  tit.  Trespass  I,  pi.  1;  Partridge  v.  Scotia  3  Mees. 
&  W.  220;  Peyton  v.  Mayor  etc.  of  London^  9  Bam.  &  C.  726; 
Thurston  v.  Hancock,  12  Mass.  220  [7  Am.  Dec.  57];  Wyatt  v. 
Harrison,  3  Barn.  &  Adol.  871;  Lasaba  y,  HoLbrook,  4  Paige, 
1G9  [25  Am.  Dec.  524];  Radcliffe  v.  Mayor  etc.,  4  N.  Y.  196  [58 
Am.  Dec.  357]. 

This  rule  arises  from  the  principle  that  one  may  do  what 
he  thinks  proper  with  his  own  land;  and  I  have  no  right  to 
build  my  house  in  such  a  situation  as  to  require  the  land  of 
my  neighbor  for  its  support. 

The  same  rule  applies  to  corporations.  A  city  owns  the 
streets  for  the  use  of  the  public,  and  has  the  right  to  grade 
them  in  any  manner  the  representatives  of  the  pu  lie  may 
deem  conducive  to  its  interests.  It  is  not  liable  for  errors  of 
judgment,  and  if  in  the  process  of  grading  it  leaves  private 
property  many  feet  below  or  many  feet  above  the  surface  of 
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the  street,  it  is  firee  from  all  claim  for  damages  on  this  account, 
for  precisely  the  same  reason  that  a  private  person  is  exempt 
nnder  similar  circumstances. 

But  suppose  mj  neighbor,  in  excavating  or  elevating  his  lot, 
turns  a  stream  of  water  which  passes  through  bis  ground  so 
as  to  cause  it  to  pass  through  mine.  Here  the  law  gives  me 
an  action;  for  by  means  of  this  stres^m  he  has  virtually  en- 
tered upon  my  premises  and  deprived  me  to  that  extent  of 
their  use.  The  difference  between  this  and  the  other  case  is 
palpable.  In  that  case,  my  possession  and  enjoyment  of  my 
lot  were  not  disturbed,  except  through  my  own  folly  in  build- 
ing my  house  when  it  would  require  my  neighbor's  soil  to 
support  it.  But  in  this  instance,  I  am  prejudiced  in  the  en- 
joyment  of  my  lot  in  its  natural  condition,  and  without  any 
agency  of  my  own.  This  enjoyment  the  law  secures  to  me. 
My  neighbor  has  no  more  right  to  send  a  stream  of  water 
through  my  premises  than  he  has  to  come  upon  them  in  per- 
son and  dig  a  ditch,  or  deposit  upon  them  a  mound  of  earth: 
3  Kent's  Com.  440.  But  the  law  goes  further  than  this.  My 
neighbor  has  not  the  right  to  excavate  his  soil  in  such  manner 
as  to  create  a  stagnant  and  offensive  pond  so  near  my  premises 
as  to  be  a  private  nuisance  by  rendering  my  house  unhealthy. 
He  cannot  use  his  property  for  a  purpose  that  will  prevent  my 
enjoyment  of  mine:  8  Bla.  Com.  217. 

The  same  law  that  protects  my  right  of  property  against 
bvasion  by  private  individuals  must  protect  it  from  similar 
aggression  on  the  part  of  municipal  corporations.  A  city  may 
elevate  or  depress  its  streets,  as  it  thinks  proper;  but  if  in  so 
doing  it  turns  a  stream  of  mud  and  water  upon  the  grounds 
and  into  the  cellars  of  one  of  its  citizens,  or  creates  in  his 
neigborhood  a  stagnant  pond  that  brings  disease  upon  his 
household,  upon  what  ground  of  reason  can  it  be  insisted  that 
ihe  city  should  be  excused  from  paying  for  the  injuries  it  has 
directly  wrought? 

It  is  said  that  the  city  must  grade  streets  and  direct  the 
flow  of  waters  as  best  it  can  for  the  interests  of  the  public. 
Undoubtedly;  but  if  the  public  interest  requires  that  the  lot  of 
an  individual  shall  be  rendered  unfit  for  occupancy,  either 
wholly  or  in  part,  in  this  process  of  grading  or  drainage,  why 
should  not  the  public  pay  for  it  to  the  extent  to  which  it  de- 
prives the  owner  of  its  legitimate  use?  Why  does  not  the  con- 
stitutional provision  apply  as  well  to  secure  the  payment  for 
property  partially  taken  for  the  use  or  convenience  of  a  street 
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as  when  wboUj  taken  and  converted  into  a  street?  Surely, 
the  question  of  the  degree  to  which  the  property  is  taken  can 
make  no  difference  in  the  application  of  the  principle.  To 
the  extent  to  which  the  owner  is  deprived  of  its  legitimate 
use,  and  in  so  Ceu*  as  its  value  is  impaired,  to  that  extent  ha 
should  be  paid. 

There  is  much  conflict  of  authority  upon  this  question,  and 
those  courts  which  have  taken  a  view  different  from  our  own 
rest  their  conclusions  in  part  upon  the  doctrine  of  public 
necessity,  and  the  importance  of  preserving  unimpaired,  for 
purposes  of  public  improvement,  the  efficiency  of  municipal 
corporations.  In  our  opinion,  the  theory  that  private  rights 
are  ever  to  be  sacrificed  to  public  convenience  or  necessity 
without  full  compensation  is  fraught  with  danger,  and  should 
find  no  lodgment  in  American  jurisprudence.  To  prevent  this 
was  the  object  of  some  of  the  most  important  of  our  constitu* 
tional  guaranties.  The  property  of  the  majority  who  control 
the  government  is  in  no  peril;  it  is  that  of  a  feeble  minority 
which  is  in  danger,  and  whenever  that  is  sought  to  be  taken 
in  time  of  peace,  under  pretense  of  public  necessity  or  con- 
venience, the  owner  must  find  protection  in  the  courts,  or  our 
institutions  have  failed  of  their  great  purpose, — the  complete 
security  of  private  rights.  It  is  undoubtedly  important,  as 
urged  in  the  argument,  that  our  cities  should  improve  rapidly, 
and  be  able  to  carry  onward  large  systems  of  drainage  and 
grading,  but  in  the  attainment  of  these  ends,  they  cannot  be 
permitted  to  sacrifice  the  property  of  the  humblest  citizen 
without  compensation.  Neither  is  it  true  that  the  rule  we  lay 
down  wUl  interfere  with  the  growth  of  cities,  as  the  expense 
of  grading  is  not  very  largely  increased  by  the  construction  of 
proper  gutters  and  culverts  for  the  flow  of  water. 

The  strongest  case  cited  in  behalf  of  the  city  is  WUson  v. 
Kayor  etc.  of  New  York,  1  Denio,  597  [43  Am.  Dec.  719].  The 
same  question  was  presented  by  that  case  as  by  the  present, 
and  the  court  held  the  action  would  not  lie.  The  ground  of 
the  decision  was,  that,  in  raising  the  grade,  the  city  was  only 
exercising  a  legal  power  given  it  by  the  legislature  over  the 
streets,  and  would  not,  therefore,  be  responsible  for  resulting 
damages  to  individuals,  which  would  fall  under  that  most  un- 
satisfactory of  all  legal  phrases,  damnum  absque  injuria.  With 
great  respect  for  that  court,  we  must  be  permitted  to  say,  the 
reasoning  seems  to  us  very  inconclusive.  Undoubtedly,  a  city 
has  power  to  grade  its  streets,  but  the  mode  in  which  the 
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power  is  to  be  exercised,  in  reference  to  the  rights  of  others  in 
the  enjoyment  of  their  property,  is  limited  in  the  same  way 
and  to  the  same  extent  as  the  power  of  a  private  person  in  the 
use  of  his  property,  unless  the  city  calls  to  its  aid  the  right  of 
eminent  domain,  and  if  it  does  that,  the  right  is  to  he  exer- 
cised on  the  making  of  compensation  as  required  by  the  con- 
stitution. This  case  in  1  Denio,  597,  was  quoted  approvingly 
by  the  court  in  Milk  v.  City  of  BrooUyny  32  N.  Y.  489,  although 
in  the  latter  case  the  question  was  merely  as  to  the  obligation 
of  the  city  to  furnish  drainage  for  water  collecting  on  a  lot 
from  the  natural  conformation  of  the  ground, — a  question 
wholly  different  from  the  one  at  bar.  But  even  in  New  York 
the  courts  go  far  to  obviate  the  practical  harshness  of  this 
principle,  by  requiring  a  city,  in  making  its  improvements,  to 
use  great  care,  and  adopt  all  reasonable  methods  to  prevent 
injury  to  private  property. «  Thus  in  Rochester  White  Lead 
Co.  v.  City  of  Rochester,  3  N.  Y.  468  [53  Am.  Dec.  316],  the 
city  was  held  liable  for  injuries  done  by  the  overflow  of  water 
in  consequence  of  the  insufficient  size  of  a  culvert.  The  court 
say,  quoting  the  language  of  Nelson,  C.  J.,  in  Furze  v.  Mayor 
etc.  of  New  York,  3  Hill,  612:  "  If  we  concede  that  the  exer- 
cise of  the  power  was  in  the  first  instance  optional  on  the 
part  of  the  corporation,  yet,  having  elected  to  act  under  it, 
they  must  be  held  responsible  for  a  complete  and  perfect  exe- 
cution." So  in  Lacour  v.  City  of  New  Yorky  3  Duer,  417,  the 
city,  in  grading  Thirtieth  Street,  turned  the  flow  of  the  water 
from  Third  Avenue  to  Second  Avenue,  in  such  manner  that  it 
collected  against  the  plaintiff's  building  and  undermined  his 
wall.  The  court  held  the  city  liable,  and  say:  "The  defend- 
ants derive  no  exemption  from  responsibility  for  the  manner 
in  which  they  have  carried  out  the  improvement  or  grading  of 
Second  Avenue  and  Thirtieth  Street  by  reason  of  their  pos- 
sessing, in  respect  to  the  improvement  itself,  a  discretionary 
or  judicial  power;  such  discretion  ceased  to  act  as  a  shield  of 
protection  when  it  reached  its  own  limit,  which  was  at  the 
passage  of  the  ordinance  for  the  improvement;  all  after  that 
was  ministerial;  and  the  only  question  is,  whether  they  have 
so  negligently  performed  the  latter  duty  as  to  work  an  injury 
to  the  plaintiff's  premises." 

So  in  Mayor  etc,  of  New  York  v.  Bailey y  2  Denio,  445,  Chan- 
cellor Walworth,  in  voting  in  the  court  of  errors  to  affirm  the 
judgment  of  the  court  below,  said  he  did  so  **on  the  ground 
chat  the  dam  was  the  property  of  the  corporation,  and  that 
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such  corporation  was  legally  bound  to  see  that  its  corporate 
property  was  not  used  by  any  one  so  as  to  become  noxious  to 
the  occupiers  of  property  on  the  river  below."  The  action  was 
for  injuries  resulting  from  the  breaking  of  a  dam  constructed 
by  the  city  across  the  Oroton  River. 

In  Stetson  v.  Fazonj  19  Pick.  158  [31  Am.  Dec.  123],  a  case 
itself  turning  upon  a  different  point,  the  supreme  court  of 
Massachusetts  cite  in  terms  of  marked  approbation  the  opinion 
of  the  court  in  Baron  v.  Mayor  and  City  CotmcU  of  Baltimore^ 
2  Am.  Jur.  203.  The  plaintiff  in  this  case  owned  the  wharf 
in  the  harbor  of  Baltimore,  and  the  city  directed  a  stream 
of  water  from  its  natural  channel  to  a  point  near  the  wharf, 
which  caused  a  deposit  of  sand,  and  injured  the  value  of 
the  wharf  by  diminishing  the  depth  of  water.  It  was  con- 
tended by  the  city  that  it  was  a  public  corporation,  acting 
within  the  scope  of  its  authority,  and  with  care  and  circum- 
spection. The  supreme  court  of  Massachusetts  speak  of  the 
opinion  of  Archer,  C.  J.,  as  "very  clear  and  able,"  and  say 
that  it  "proceeds  upon  the  ground  that  it  was  a  measure  which 
was  necessary  and  beneficial  to  the  city,  but  it  was  held  they 
should  not  carry  it  into  effect  without  compensating  the  indi- 
viduals whose  property  was  thereby  sacrificed."  The  defend- 
ants, said  the  chief  justice,  are  trustees  of  public  interests  for 
their  own  benefit,  and  ought  to  answer  as  an  individual  to  the 
person  at  whose  expense  they  are  benefited. 

The  case  of  Rhodes  v.  City  of  Cindnnatiy  10  Ohio,  159  [36 
Am.  Dec.  82],  was,  like  the  case  at  bar,  a  suit  brought  against 
the  city  for  cutting  ditches  in  such  a  manner  as  to  overflow 
the  plaintiff's  land.  The  ordinary  defense  was  made,  that  the 
city  was  only  exercising  its  lawful  powers.  The  court  held 
that  the  action  was  well  brought,  saying:  "If  an  individual, 
exercising  his  lawful  powers,  commit  an  injury,  the  action  on 
the  case  is  a  familiar  remedy;  if  corporations,  acting  within 
the  scope  of  their  authority,  should  work  wrong  to  another,  the 
same  principle  of  ethics  demands  of  them  to  repair  it,  and  no 
reason  occurs  to  the  court  why  the  same  remedy  should  not  be 
applied  to  compel  justice  from  them."  In  the  subsequent  case 
of  McComb  V.  Town  of  Akron^  16  Ohio,  476,  the  same  court 
went  still  further,  and  held  the  corporation  liable  to  the  owner 
of  a  lot  for  the  injury  to  the  lot  arising  from  lowering  the 
grade  of  the  street,  the  injury  consisting  merely  in  the  fact 
that  the  lot  was  left  too  far  above  the  grade  of  the  street.  We 
do  not  perceive  how  this  decision  can  be  sustained,  as  a  privatt 
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individaal  would  not  be  liable  for  an  injury  of  that  character. 
There  was  a  dissenting  opinion  in  that  case,  in  which  the  dis- 
senting judge  indorsed  the  case  of  Rhodes  v.  City  of  Cincinnati^ 
supra.  This  question  again  came  before  that  court  in  Crawford 
V.  Village  of  Delaware,  7  Ohio  St.  470,  and  it  was  held  that  if 
erections  are  made  on  a  lot  in  accordance  with  an  established 
grade,  and  the  grade  is  afterwards  altered,  and  the  owner  of 
the  building  is  thereby  injured  by  having  his  property 'made 
difficult  of  access,  he  would  be  entitled  to  compensation,  though 
a  different  rule  would  apply  to  unimproved  lots. 

Other  authorities  have  been  cited  by  counsel  which  it  is  not 
necessary  to  quote.  It  must  be  admitted  that  the  rule  laid 
down  by  the  courts  of  New  York  has  been  quite  generally 
adopted.  Thus  the  cases  divide  themselves  into  two  classes: 
one,  and  the  larger,  class  holding  that  a  city  is  only  held  to 
reasonable  care  and  skill  in  grading  its  streets,  and  that  if 
these  are  used,  it  can  shield  itself  under  its  corporate  powers 
from  liability  to  individuals;  the  other  holding  that  a  city  in 
the  management  of  its  corporate,  property  must  be  held  to  the 
same  responsibilities  that  attach  to  individuals  for  injury  to 
the  property  of  others.  We  cannot  doubt  that  the  latter  is  the 
sounder  rule.  We  are  unable  to  see  why  the  property  of  an 
individual  should  be  sacrificed  for  the  public  convenience  with- 
out compensation.  We  do  not  think  it  sufficient  to  call  it 
damnum  absque  injuria.  We  know  our  constitution  was  de- 
signed to  prevent  these  wrongs.  We  are  of  opinion  that  for 
*  injuries  done  to  the  property  of  the  appellant  in  the  case  before 
us,  by  turning  a  stream  of  mud  and  water  upon  his  premises, 
or  by  creating  in  the  immediate  neighborhood  of  his  dwelling 
an  offensive  and  unwholesome  pond,  if  the  jury  find  these 
things  to  have  been  done,  the  city  of  Peoria  must  respond  in 
damages. 

It  is  also  urged  by  the  appellee  that  the  liability,  if  there  is 
any,  attached  to  the  contractor,  and  not  to  the  city.  The  rule 
of  respondeat  superior  is  simple  in  itself,  but  sometimes  difficult 
of  application,  where  there  are  intermediate  contractors,  from 
the  doubt  as  to  which  person  is  to  be  considered  as  the  master 
in  the  given  case.  Where  a  city  has  work  done  by  contract, 
and  a  servant  of  the  contractor  does  something  not  authorized 
by  the  city,  such  as  improperly  leaving  open  a  drain  at  nighty 
the  city  would  not  be  liable,  even  though  by  the  terms  of  the 
contract  a  general  supervision  is  retained  over  the  work.  This 
is  substantially  the  principle  laid  down  in  the  cases  cited  bj 
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the  appellee's  counsel.  But  if,  on  the  other  hand,  the  acts 
which  caused  the  injury  were  done  under  and  in  consequence 
of  the  direction  of  the  city,  then  the  city  is  to  be  regarded  as 
the  superior,  and  responsible  as  such,  although  it  does  ib» 
work  by  contract.  Hence  the  eighth  instruction  asked  for  the 
plaintiff  should  have  been  given.    It  was  as  follows: — 

'^  8.  That  if  it  appears  that  defendant  let  out  the  job  of  filling 
up  Main  Street  to  other  persons,  at  so  much  per  yard,  the  scnl 
to  be  furnished  by  defendant,  and  the  grading  to  be  done  under 
supervision  of  the  defendant's  engineer,  and  if  said  engineer 
went  upon  the  ground  with  such  other  persons,  and  pointed 
out  to  them  where  to  take  the  soil  from  and  where  to  put  it, 
and  such  persons  did  the  work  as  directed  by  such  engineer, 
then  the  law  is,  that  the  relation  of  master  and  servant  existed 
between  defendant  and  said  engineer  and  other  persons  doing 
the  work,  and  the  defendant  is  liable  in  all  respects  the  same 
as  if  it  had  done  the  work  by  men  employed  in  any  other 
way." 

The  judgment  must  be  reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded. 

BmoT  or  OAmaxQ  Backwatkb9  ob  KiisDro  VAua,  nc,  Oauhiko  Ovb: 
VLOW  AND  Damaob  TO  liABD-owNSBa  ABOTX:  See  Waba^  dt  B.  Canai  t. 
Spear*,  79  Am.  Deo.  444,  note  446,  where  other  cases  are  ooUected.  A  per- 
■on  cannot,  by  an  embankment  or  other  artificial  means,  obstruct  the  water 
in  its  natural  flow,  and  thus  throw  it  back  upon  the  upper  proprietor:  GUI- 
ham  V,  Afadiaon  Co.  B.  B,  Co,,  49  IlL  487;  Tomner  y.  VolaUiTie,  75  Id.  626; 
Jaekutimlle  efc  B.  B,  Co.  y.  Cox,  91  Id.  603^  aU  citing  the  prine^al  case.        * 

Crrr  has  Rioht  to  Gradk  Stbirs,  and  is  not  liable  for  errors  in  judg- 
ment in  doing  so:  Wabash  A  E*  Canal  y.  Spears,  79  Am.  Dec  444^  note  447; 
Chicago  y.  Btmiaey,  87  HI.  362;  P<wtiac  y.  Carter,  32  Mich.  166.  The  last  two 
cases  cite  the  principal  case. 

Crrr  is  Liablb  vob  Injubdb  Causbd  by  Cabblbss  Conbtbuotion  ov 
Stbbbts:  See  CUy  qf  PeUn  y.  Newell,  79  Am.  Dec.  378,  note  379,  where  other 
cases  are  ooUected;  Templm  y.  loipa  City,  81  Id.  455,  note  466,  where  other 
CMoo  are  coUected;  BloommgUm  y.  Brdhaw,  77  111.  196,  citing  the  principal 
case.  But  it  is  not  liable  for  consequential  damages  accruing  from  the  grad- 
ing of  its  streets:  Mwphy  y.  Chicago,  81  Am.  Deo.  307,  note  809,  where  other 
cases  are  collected. 

Though  Crrr  has  Powbb  to  Elbvatb  ob  DefbesstObadb  or  its  Stbbbts 
as  it  may  deem  proper,  if  it  in  so  doing  inflicts  injury  upon  a  lot-owner  peculiar 
to  him  alone,  it  cannot  be  exempted  from  liability  therefor:  Pekin  y.  Brereitm, 
67  HL  480;  Toledo,  W,,  ds  W.  B'y  Co.  r.  Morrison,  71  Id.  619;  Shawneeiown  y. 
Mason,  82  Id.  340;  Stack  y.  Bast  St.  Louis,  85  Id.  380,  all  citing  the  principal 
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has  oyer  his  own  land;  and  its  liability  for  injury  to  the  propertycl  another  is 
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the  same  as  that  of  the  private  iadiTidiial:  Ctt^  qfDkoon  r.  Batar^  66  HL  620} 
JoUei  T.  ffartoood,  80  Id.  114  (in  dissenting  opinion  of  Scott,  J.);  Teameif  t. 
Smith,  86  Id.  896;  OUUtM  v.  Charktion,  16  W.  Va.  299,  all  etting  the  prinoi- 
paloase. 

liiABXLrrT  or  Mitnicipal  ConPOBATioirs  iob  Impbofiblt  CoNmrnvcTDio 
Sbwxbs  ahd  FAiLtrro  to  EIxsp  Thxm  in  Bipaxb:  See Bcury  r,  CHyt/LoweH 
85  Am.  Dee.  690,  note  692,  where  other  cases  are  collected;  Oouniif  Conmd^ 
wmen  ▼.  Duehett,  83  Id.  657,  note  563;  ChUd  v.  Cfit^  qf  Botkm,  81  Id.  680,  note 
688,  where  other  cases  are  collected.  A  city  has  no  right  to  so  constmct 
drainage  over  the  surface  as  to  concentrate  it  on  indiyidval  property;  and  if 
it  does  so^  it  will  be  liable  for  the  damages  thns  inflicted:  Aurora  v,  QiOtU, 
66  nL  137;  Aurora  v.  Seed,  57  Id.  32;  JackmrnmOe  v.  Lambert,  62  Id.  621; 
St,  Louis  etc  R,  R.Co,  ▼.  Capps,  72  Id.  192,  all  citing  the  prino^  case.  A 
city  is  boond  to  keep  its  sewers,  gutter-ways,  etc,  in  repairx  AJUrn  ▼•  Hope^ 
68  DL  169,  also  citing  the  principal  case. 

Thb  ruKOXPAL  CASM  IB  lOLLOwsD  in  Aurwra  t.  QSkU^  66  DL  137,  and  ii 
dbtingiuabed  in  Okkago  t.  Bumtey,  87  Id.  360i 


BUTTBES   V.    HaUGHWOUT. 
[42  iLLnrois,  lAl 

DnuvD  AVD  BxrusAL  to  Diliter  Goods  nxkd  not  bb  Pbotkd  iji  Ordbi 
TO  HAxmcADr  BBFurmi  against  one  who  obtained  the  goods  by  frandn- 
lent  means,  or  against  his  Tendee^  who  porchased  with  kaowledge 
thereof. 

DniAirD  AND  Retubal  to  Dslivkb  Goods  hied  not  br  Pboted,  in  order 
to  maintain  replevin,  where  the  parties  had  stipulated  that  the  goods 
should  be  sold  and  the  proceeds  paid  over  to  the  one  entitled. 

GuDROB  Who  Aocifts  Goods  in  Patmsnt  ov  Pbb-kxibtino  Dxbt  n 
PcBCHABEB  IOB  Valuablb  Conbidkbation  within  the  meaning  of  the 
rale  that  a  bona  Jide  purchaser  of  personal  property  for  value  without 
notice,  from  a  vendee  who  obtained  it  by  means  of  fraudulent  reprentft- 
tions,  takes  a  good  title  as  against  the  origiBal  vendor. 

BxPLEviN.    The  facts  are  stated  in  the  opinion. 

Hervey^  AtUhony^  and  OaUj  for  the  plaintiff  in  error. 

Oookini  and  RoberUf  for  the  defendants  in  error. 

By  Coarty  Bbsbse,  J.  This  was  an  action  of  replevin, 
brought  in  the  Cook  circuit  court  by  E.  V.  Haughwout  and 
others,  crockery  and  china-ware  merchants  in  the  city  of  New 
York,  against  William  A.  Butters,  an  auctioneer  in  Chicago. 
The  defendant  is  not  a  real  party  to  the  controversy.  He 
stands  in  the  attitude  of  a  mere  staJ^e-holder.  James  Duncan, 
of  the  dry-goods  house  of  Ubsdell,  Pearson,  &  Go.  of  St  Louis, 
is  the  real  defendant,  who  had  sent  the  goods  in  controversy, 
with  some  others  of  his  own,  to  Butters  to  be  sold.    After  the 
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action  of  replevin  was  commenced,  it  was  agreed  between  the 
agent  of  the  plaintiffs  and  Duncan  that  all  of  the  goods  sent 
by  Duncan  to  Butters  should  be  sold  by  him  together,  and 
the  proceeds  should  be  divided  between  the  plaintiffs  and 
Duncan,  in  proportion  to  their  interests.  The  action  was  to 
recover  the  possession  of  twenty-three  casks  of  French  china- 
ware,  and  their  contents,  of  the  value  of  two  thousand  five 
hundred  dollars. 

The  pleas  were  non  cepit,  non  detinetj  and  property  in  James 
Duncan.     The  controversy  arises  on  the  third  plea. 

The  jury  found  a  verdict  for  the  plaintiffs.  A  motion  for  a 
new  trial  being  overruled  and  exception  taken,  judgment  was 
entered  on  the  verdict,  to  reverse  which  the  defendant  prose- 
cutes this  writ  of  error.  Some  preliminary  objections  were 
made  to  certain  interrogatories  propounded  to  plaintiffs'  wit- 
nesses, but  as  the  abstract  does  not  show  what  the  answers 
were,  and  as  they  were  not  pressed  upon  the  attention  of  the 
court  in  the  argument,  we  will  not  consider  them.  It  may  be 
well  to  say,  however,  this  court  would  hesitate  to  reverse  a 
judgment  simply  because  depositions  in  a  case  like  this  had 
been  let  in,  which  contained  interrogatories  of  a  leading  na- 
ture, and  that  appears  to  be  the  principal  objection  to  the 
interrogatories  specified. 

The  claim  of  the  plaintiffs  in  the  replevin  was  based  upon 
the  allegations  of  fraudulent  representations  made  by  one 
Morgan,  to  whom  they  sold  the  goods,  and  a  knowledge  there- 
of by  Duncan,  who  received  them  from  Morgan  on  account  of 
a  pre-existing  debt  due  by  Morgan  to  Duncan. 

Duncan  claimed  the  goods  by  a  fair  purchase,  for  a  valuable 
consideration,  without  any  notice  of  any  fraud  on  the  part  of 
Morgan  in  obtaining  the  goods. 

The  only  consideration  proved  was  a  pre-existing  debt  of 
a  large  amount  due  by  Morgan  to  Duncan,  and  that  these 
goods  were  received  by  Duncan  on  account  of  that  indebted- 
ness. 

It  is  unnecessary  to  state  the  evidence,  as  the  only  questions 
discussed  here  arise  out  of  the  instructions. 

The  defendant  asked  the  court  for  these  instructions: — 

"  The  court  instructs  the  jury,  before  they  can  find  a  verdict 
for  the  plaintiffs,  they  must  believe  from  the  evidence  that 
before  the  institution  of  this  suit  a  demand  for  the  property 
in  controversy  was  made  on  the  defendant,  either  by  the  plain- 
tiffs or  their  authorized  agent,  and  a  refusal  by  the  defendant 
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to  deliver  the  same;  aud  if  the  jury  should  find  from  the  evi* 
dence  that  no  such  demand  was  made  by  plaintiffs  before 
commencing  this  suit,  then  the  jury  will  find  a  verdict  for  the 
defendant." 

This  instruction  the  court  modified  by  adding:  "  But  if  the 
jury  believe  from  the  evidence  that  the  original  purchase  by 
Morgan  was  fraudulent,  and  Duncan  was  privy  to  the  fraud, 
then  his  possession  as  against  plaintiffs  was  unlawful,  and  no 
demand  was  necessary;  and  if  so,  the  jury  should  find  the 
issue  for  the  plaintiffs." 

The  modification  of  this  instruction  is  made  the  first  objec- 
tion by  the  plaintiff  in  error. 

We  deem  the  modification  proper,  the  doctrine  being,  if 
goods  have  been  unlawfully  obtained,  proof  of  a  demand  by 
the  true  owner,  and  a  refusal  to  deliver  them  up,  is  not  neces- 
sary. 

But  in  this  case  we  are  of  opinion  the  stipulation  of  the 
parties,  that  the  goods  should  be  sold  by  the  plaintiff  in  error, 
and  the  proceeds  paid  over  to  the  parties  entitled,  superseded 
the  necessity  of  a  demand. 

The  other  instructions  go  to  the  merits  of  the  case,  and  we 
have  carefully  considered  them,  presenting,  as  they  do,  ques- 
tions of  great  interest,  and  which  have  been  argued  with  great 
ability.    They  are  as  follows:  — 

"  If  the  jury  should  believe  from  the  evidence  that  James 
Duncan  bought  the  goods  in  controversy  in  this  suit  from 
Morgan  in  good  faith,  in  payment  or  part  payment  of  a  debt 
which  Morgan  owed  Duncan  or  Duncan's  firm,  or  either  or 
both  of  them,  without  any  knowledge  of  the  manner  in  which 
Morgan  obtained  them  from  the  plaintiffs,  then  the  jury 
should  find  a  verdict  for  the  defendant,  even  though  they 
might  find  from  the  evidence  that  Morgan  had  obtained  the 
goods  from  the  plaintiffs  by  means  of  false  representations. 

'*The  jury  are  instructed,  as  a  matter  of  law,  that  a  fraud  is 
never  presumed  against  a  party,  but  must  be  proved  to  the 
satisfaction  of  the  jury;  and  the  jury  is  further  instructed  that, 
in  order  to  entitle  the  plaintiffs  to  a  verdict,  they  must  prove 
to  the  satisfaction  of  the  jury  that  Morgan  obtained  tlio  goods 
in  controversy  from  the  plaintiffs  by  means  of  false  representa- 
tions, and  that  James  Duncan,  at  or  before  the  time  he  received 
tLem  from  Morgan,  knew  of  the  manner  in  wliich  Morgan  had 
obtained  them,  or  that  he  received  them  from  Morgan  without 
%ny  consideration;  and  if  the  jury  should   believe  from  the 
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evidence  that  James  Duncan,  in  good  faith,  received  these 
goods  from  Morgan  in  payment  or  part  payment  of  an  indebt- 
edness which  Morgan  owed  Duncan  or  Duncan's  firm,  or  either 
or  both  of  them,  and  that  the  evidence  fails  to  show  that  Dun- 
can knew  that  Morgan  obtained  these  goods  from  the  plaintiffs 
by  means  of  false  representations,  then  the  jury  should  find 
for  the  defendant. 

''The  jury  are  instructed,  as  a  matter  of  law,  that  a  debtor 
in  failing  circumstances  has  a  right  to  prefer  one  creditor  to 
another,  and  to  pay  any  creditor  with  goods  obtained  upon 
credit  from  another;  and  if  the  jury  should  find  from  the  evi- 
dence that  Morgan  was  largely  indebted  to  Duncan  or  Dun* 
can's  firm,  or  either  or  both  of  them,  and  that  the  evidence 
fails  to  show  that  Duncan  knew  that  Morgan  obtained  these 
goods  from  the  plaintiffs  by  means  of  false  representations, 
then  the  jury  should  find  for  the  defendant. 

''The  jury  are  instructed,  as  a  matter  of  law,  that  a  debtor 
in  failing  circumstances  has  a  right  to  prefer  one  creditor  to 
another,  and  to  pay  any  creditor  with  goods  obtained  upon 
credit  from  another;  and  if  the  jury  should  find  from  the  evi- 
dence that  Morgan  was  largely  indebted  to  Duncan  or  Dun- 
can's firm,  or  either  or  both  of  them,  and  Morgan,  finding  he 
eould  not  pay  all  his  creditors,  transferred  the  goods  in  con- 
troversy to  Duncan  in  satisfaction  or  part  satisfaction  of  such 
indebtedness,  then  the  jury  should  find  a  verdict  for  the  de- 
fendant, if  the  evidence  fails  to  show  that  Duncan  knew  that 
these  goods  were  obtained  fraudulently  from  the  plaintiffs,  U 
they  were  in  fact  so  obtained." 

These  instructions  the  court  refused,  having  previously,  on 
the  plaintiffs'  motion,  instructed  the  jury  that  if  they  found 
from  the  evidence  that  Morgan  obtained  the  goods  from  the 
plaintiffs  by  fraud,  and  that  Duncan  derived  his  title  to  the 
goods  by  purchase  from  Morgan,  evidenoed  by  a  bill  of  sale 
the  only  consideration  of  which  was  the  indebtedness  of  Mor- 
gan to  Duncan,  on  liabilities  of  Duncan  for  Morgan,  both  pre- 
viously existing,  and  that  no  new  consideration  was  paid  by 
Duncan  to  Morgan  at  the  time  of  the  purchase,  the  plaintifb' 
title  to  the  goods  was  superior  to  that  of  Duncan,  although  the 
latter  may  have  been  ignorant  of  the  fraud  on  the  part  of  Mor- 
gan in  obtaining  the  goods. 

The  question  is.  Which  instruction  was  the  pioiper  one? 
They  are  in  direct  opposition,  and  which  should  have  been 
givenf    What  is  the  law  on  the  facts  assumed? 
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The  counsel  for  the  dofendants  in  error  contend  that  Dun* 
can  could  not  buy  tlic  goods  in  question  from  Morgan,  the 
fraudulent  vendee,  paying  nothing  for  them  in  the  nature  of  a 
new  consideration,  hut  taking  them  merely  on  account  of  a 
pre-existing  indebtedness,  the  sale  having  been  promptly  dis- 
afiirmed  by  the  defendants,  and  the  goods  reclaimed  so  soon 
as  the  fraud  was  discovered. 

.  Counsel  admit  that,  as  to  commercial  paper,  such  as  bills  of 
exchange  and  negotiable  promissory  notes,  the  holder  of  such, 
if  taken  in  the  regular  course  of  business,  before  due,  and  for  a 
valuable  consideration,  is  not  subject  to  have  his  title  ques- 
tioned; that  in  such  case  a  pre-existing  debt  is  a  valuable  con- 
sideration for  the  transfer.  But  he  says  commercial  paper  in 
the  regular  course  of  business  is  not  taken  upon  the  title  of 
the  holder,  but  upon  the  credit  given  to  it  by  the  policy  of  the 
law,  and  although  stolen,  a  bona  fide  holder  will  not  be  a£fected 
if  he  has  no  knowledge  of  the  theft,  and  has  acted  with  due 
caution.  He  insists  that  it  is  not  so  vnth  lands  or  chattels,-* 
they  being  taken  on  the  title  of  the  vendor.  But  he  admits 
that  a  sale  of  chattels  effected  by  fraudulent  misrepresenta- 
tions may  ripen  into  a  title  in  the  vendee  so  as  to  conclude  the 
vendor  by  his  acquiescence,  manifested  by  his  bringing  a  suit 
for  the  purchase-money,  by  lapse  of  time  with  knowledge  of  the 
fraud,  or  by  a  sale  to  a  bona  fide  purchaser;  but  to  be  a  bona 
fide  purchaser  he  must  purchase  in  ignorance  of  the  fraud,  and 
must  actually  pay  a  new  consideration,  and  a  pre-existing  debt 
is  not  such  a  new  consideration,  although  it  is  a  valuable  con- 
sideration. And  he  also  admits  that  there  may  be  circum- 
stances which  would  entitle  a  party  claiming  as  a  bona  fids 
purchaser  to  favorable  consideration  when  a  previous  indebt- 
edness  is  used  as  the  consideration,  in  whole  or  in  part,  for  the 
new  purchase,  such  as  the  surrender  of  securities,  the  cancel- 
lation of  mortgages,  and  the  like. 

These  admissions  by  the  defendants'  counsel  seem  to  us  to 
admit  away  their  whole  case.  If  a  pre-existing  debt  be  a. 
valuable  consideration  for  the  purchase  and  transfer  of  per^ 
sonal  property,  a  most  important  element  to  make  a  sale  valid 
is  shown;  and  if  the  transaction  be  fair  and  honest,  with  no 
knowledge  of  any  fraud  on  the  part  of  his  vendor, — what  is 
wanting  to  vest  the  title  in  such  a  purchaser?  If  a  previous 
indebtedness  be  used,  in  whole  or  in  part,  as  the  consideration 
for  the  new  purchase,  and  that  is  a  valuable  consideration,  as 
is  admitted,  is  it  not  a  question  for  the  jury  how  this  indebt* 
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edness  was  used?  Was  it  in  the  surrender  of  securities,  the 
^cancellation  of  mortgages,  or  the  like?  It  being  admitted  that 
a  pre-existing  debt  is  a  valuable  consideration  for  the  sale  of 
goods  in  the  absence  of  all  knowledge  on  the  part  of  the  pur- 
chaser of  any  fraud  on  the  part  of  his  vendor,  the  court  should, 
on  the  admission  of  the  defendant,  have  instructed  the  jury  as 
^sked  by  the  plaintiff  in  error.  The  instruction  proceeds  on 
Ihe  ground  the  goods  were  taken  from  Morgan  in  part  pay- 
ment of  a  pre-existing  debt  due  from  him  to  Duncan;  that 
they  were  taken  in  good  faith,  and  without  any  knowledge  on 
the  part  of  Duncan  of  any  fraud  in  Morgan  in  obtaining  the 
goods.  Whether  or  not  Duncan  canceled  mortgages,  or  sur- 
rendered securities  he  held  against  Morgan,  or  discharged  other 
indebtedness,  in  whole  or  in  part,  were  facts  to  be  inquired 
into  by  the  jury. 

Should  it  appear  to  the  jury  that  no  price  was  fixed  on  these 
goods,  that  it  was  a  sale  in  gross  of  seven  consignments  ''for 
value  received,"  and  taken  by  Duncan  on  account  of  his  claim 
against  Morgan  existing  at  the  time  of  sale,  without  showing 
what  he  paid  for  the  property,  and  how  he  paid  it,  it  might 
he  the  jury  would  be  justified  in  finding  against  him;  but 
these  do  not  affect  the  law  of  the  case.  The  question  is  not 
what  was  proved,  but  what  is  the  law  on  a  given  state  of  facts, 
^'he  defendants'  second  and  third  instructions  were  based  on 
the  hypothesis  that  Duncan  bought  these  goods  in  good  faith 
of  Morgan,  in  part  payment  of  a  debt  ^lorgan  owed  him, 
without  any  knowledge  of  the  manner  in  which  Morgan  had 
obtained  them.  Whether  these  facts  were  proved  or  not  is 
wholly  immaterial.  The  court,  by  refusing  the  instructions, 
told  the  jury  that  such  facts,  if  proved,  clothed  Duncan  with 
no  title,  and  constituted  no  defense  to  the  action. 

We  have  examined  all  the  cases  cited  by  defendants  in  error 
as  authority  in  support  of  the  instruction  they  asked  of  the 
<jourt,  and  they  go  far  to  sustain  them.  They  are  all  or  nearly 
all,  however,  based  on  the  decisions  of  the  court  of  New  York, 
and  however  respectable  they  may  be,  they  have  no  binding 
force  in  this  court.  Those  decisions  but  follow  the  doctrine 
established  in  that  court,  that  the  holder  of  negotiable  paper 
taken  before  due,  and  for  a  pre-existing  debt,  holds  it  subject  to 
all  the  equities  existing  between  the  original  parties  to  it.  This 
is  not  the  doctrine  of  this  court  as  announced  in  the  case  of 
Marming  v.  McClure,  36  111.  490.  In  that  case  it  was  held, 
after  elaborate  argument  by  able  counsel,  and  full  considera- 
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tion.  that  a  note  assigned  before  due  to  secnie  a  pro-existing 
debt  passes  to  the  assignee  discharged  of  latent  equities;  that 
the  assignee  occupies  the  same  ground  as  a  bona  fide  purchaser 
for  a  valuable  consideration  paid  at  the  time  of  the  assignment. 
A  reference  to  the  authorities  there  cited  fully  establishes  this 
doctrine,  and  we  have  no  desire  to  abandon  it.  We  think  it 
is  consonant  with  reason  and  justice.  And  after  the  most 
serious  consideration,  we  have  been  unable  to  perceive  any 
distinction  in  principle  between  commercial  paper  which  ii 
made  the  subject  of  transfer  and  goods  and  chattels.  The 
case  of  Manning  v.  McClure^  supra,  recognizes  to  the  foUest 
extent  the  principle  that  receiving  a  negotiable  note  before  its 
maturity  in  payment  of  a  pre-existing  debt  will  exclude  all 
equities  between  the  original  parties  to  the  note,  the  as- 
signee having  no  notice  of  those  equities;  and  this  is  in 
harmony  mth  section  9  of  the  act  relating  to  negotiable  in- 
struments: Scates's  Comp.  292.  Why  the  rule  should  not  be 
the  same  in  the  transfer  of  chattels  we  are  at  a  loss  to  per- 
ceive. The  reason  why  it  should  not,  as  given  by  the  counsel 
for  defendants  in  error,  is,  that  chattels  pass  in  the  market 
on  the  title  of  the  vendor;  and  if  he  has  none,  he  can  confer 
none  by  a  sale  or  transfer  to  his  vendee.  But  it  may  be 
asked,  How  is  a  purchaser  of  a  chattel  in  the  possession  of  his 
vendor  to  know  he  has  no  title  in  the  absence  of  circumstances 
to  excite  suspicion  so  as  to  put  him  on  inquiry?  How  is  he 
to  know  his  vendor  obtained  the  goods  by  fraudulent  represen- 
tations? Possession  of  goods  is  one  and  a  strong  indicium  of 
ownership;  and  if  surrounding  circumstances  cast  no  suspicion 
on  the  character  of  this  possession,  why  should  not  a  purchaser 
in  good  faith  of  the  property,  without  notice  of  any  latent 
equity,  be  protected  in  the  title  thus  acquired?  It  was  held 
by  this  court  in  the  case  of  Brundage  v.  Camp,  21  111.  330, 
which  was  an  action  of  replevin  for  a  pair  of  mules  bought  by 
Camp  for  value  from  one  Crouch,  and  then  in  his  possession, 
and  without  notice  of  any  claim  of  Brundage,  that  although 
the  sale  might  not  confer  title  as  between  Brundage  and 
Crouch,  yet,  Brundage  having  sold  and  delivered  the  mules  to 
Crouch,  his  subsequent  sale  for  a  valuable  consideration  and 
in  good  fiEiith  to  Camp,  without  any  notice  of  any  subsisting 
claim  in  Brundage,  vested  the  title  in  Camp.  Numerous 
authorities  were  referred  to  in  that  case,  and  the  doctrine  dis- 
tinctly stated,  where  a  party  sells  and  delivers  a  chattel  to  an- 
other, though  there  might  be  a  secret  understanding  between 
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them  that  the  title  should  not  pass  until  certain  conditions 
were  performed  by  the  vendee,  a  sale  by  such  vendee  in  good 
&itb  for  a  valuable  consideration  to  a  party  having  no  notice 
of  such  an  agreement  passed  the  title  to  the  vendee.  It  is 
otherwise  in  the  case  of  a  mere  bailment:  Fawcett  v.  Osbonif 
82  111.  411  [83  Am,  Dec.  278]. 

The  leading  case  in  support  of  the  views  held  by  the  de- 
fendants' counsel  is  the  case  of  Coddington  v.  Bay^  20  Johns. 
637  [11  Am.  Dec.  342],  on  which  the  cases  cited  by  them,  de- 
cided by  the  courts  of  this  country,  are  based. 

That  was  a  case  in  chancery,  and  it  decides  that  a  person 
receiving  negotiable  paper  in  the  usual  course  of  trade  for  a 
fair  and  valuable  consideration,  from  an  agent  or  factor  hav- 
ing no  authority  to  transfer  them,  but  without  knowledge  of 
that  fact  or  notice  of  the  fraud,  may  hold  them  against  the 
owner.  But  when  an  agent  had  received  notes  to  be  remitted 
to  his  principal,  and  passed  them  to  the  defendant  as  security 
against  responsibilities  assumed  by  him  as  indorser  of  the 
agent's  notes,  and  as  the  maker  of  notes  lent  to  the  agent  for 
his  accommodation,  but  not  then  payable,  and  the  defendant 
had  no  notice  or  knowledge  that  the  notes  belonged  to  the 
plaintiff,  but  believed  they  belonged  to  the  agent,  who  had  be- 
come insolvent  at  the  time  the  defendant  received  them,  the 
court  held  that  the  notes  not  being  received  in  the  usual 
course  of  trade,  nor  for  a  present  consideration,  the  defendant 
was  not  entitled  to  hold  them  against  the  true  owner.  This 
doctrine  was  applied  to  sales  of  chattels,  as  may  be  seen  by 
the  case  of  Root  v.  French,  13  Wend.  570  [28  Am.  Dec.  482], 
which  was  replevin  for  goods,  relied  on  by  defendants  in  error, 
and  on  the  a  fortiori  principle,  if  it  is  true  of  negotiable  papers, 
a  fortiori  is  it  true  of  goods  and  chattels  merely.  In  this  case 
the  court  say  it  is  a  general  rule  that  a  person  who  has  no 
title  to  property  can  convey  none,  but  to  this  rule  there  are 
some  exceptions;  that  to  create  such  exception,  and  to  give  a 
third  person  a  better  title,  and  a  superior  equity  to  the  true 
owner,  such  third  person  must  have  given  value  for  such  prop* 
erty,  or  incurred  some  responsibility  upon  credit  of  it;  and 
without  notice  of  the  fraud,  such  innocent  third  person  is  a 
bona  fide  purchaser  for  a  valuable  consideration.  lu  such  a 
case,  the  vendor  who  has  been  defrauded  of  his  property,  and 
tlie  bona  fide  purchaser  from  the  fraudulent  vendee,  are  both 
innocent  parties;  and  when  one  of  two  innocent  parties  must 
suffer  from  the  fraud  of  a  third,  the  loss  should  fall  on  him 
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who  enabled  such  third  party  to  commit  the  fraud.  Posses- 
sion, tlio  court  say,  is  prima  facie  evidence  of  property,  but 
to  this  general  rule  there  are  some  exceptions  also.  The  bona 
fide  purchaser,  having  no  notice  of  the  fraud,  is  therefore  justi- 
fied in  considering  the  firaudulent  vendee  the  true  owner;  and 
considering  him  as  the  owner,  the  bona  fide  purchaser  is  justi- 
fied in  purchasing  such  property  and  giving  value  for  it,  or  in 
making  advances  upon  it,  or  incurring  responsibility  upon  the 
credit  of  it,  or  in  receiving  it  in  pledge  for  money  or  property 
loaned  upon  it. 

In  this  case,  the  goods  had  been  taken  in  payment  of  a  pre- 
existing debt,  without  notice  of  any  fraud,  and  in  good  faith, 
and  it  was  held  the  title  of  the  first  vendor  was  not  defeated, 
as  there  was  no  new  credit  given  to  the  possessor  of  the  goods, 
no  money  or  property  advanced  at  the  time  of  the  sale,  nor 
any  new  responsibility  assumed,  but  the  goods  were  received 
npon  an  antecedent  debt.  The  second  vendee  was  not  there- 
fore a  bona  fide  purchaser  for  a  valuable  consideration,  and  his 
title  therefore  not  equal  to  that  of  the  original  owner,  who  was 
defirauded  of  his  property. 

Th^e  is  no  difierence,  or  but  slight,  between  this  case  and 
the  one  before  us.  As  that  case  was  based  upon  Coddington 
T.  Bay^  20  Johns.  637  [11  Am.  Dec.  842],  to  which  the  case  of 
Manning  v.  McClure,  3G  111.  490,  is  in  direct  opposition,  we 
most  in  this  case  revert  to  the  a  fortiori  argument.  If  it  is 
true  the  assignee  of  negotiable  pajMdr  received  before  due  takes 
it  in  good  faith  in  payment,  in  whole  or  in  part,  of  a  pre-exist- 
ing debt,  he  takes  it  free  from  all  equities  existing  between 
the  original  parties  to  it,  a  fortiori  is  it  true  of  goods  and  chat- 
tels merely. 

All  the  cases  cited  by  defendants'  counsel  hold  that  if  the 
party  receiving  a  note  parts  with  anything  valuable,  he  is  en- 
titled to  enforce  the  payment  of  the  note,  irrespective  of  the 
equities  as  between  the  original  parties.  lUit  taking  it  on  a 
pre-existing  debt,  he  parts  with  nothing,  and  if  he  fails  in  his 
title,  he  is  in  a  condition  no  worse  than  he  was  before  he  took 
the  assignment;  and  the  same  is  true  of  the  purchaser  of 
goods:  he  loses  nothing  by  the  transaction,  he  has  advanced 
no  new  consideration,  and  is  not  injured  if  his  title  does  not 
prevail.  This  idea  is  paramount,  and  runs  through  all  the 
cases,  but  it  is  mere  assumption. 

A  creditor  who  takes  goods  in  payment,  in  whole  or  in  part, 
ef  a  precedent  debt  in  good  faith,  having  no  reason  to  suspect 
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any  other  claim  existing  to  the  property,  and  having  no  reason 
to  doubt  his  title,  is  lulled  into  security.  He  rests  in  the  be- 
lief that  his  debt  is  paid,  and  in  that  belief  foregoes  all  effort 
to  seek  other  payment  or  security. 

This  idea,  although  scouted  by  Woodworth,  J.,  in  the  case 
of  Coddington,  is,  we  think,  the  ruling  point  in  the  case. 
Why,  we  ask,  is  not  the  equity  of  such  a  person  as  strong 
against  another  claimant  as  if  he  had  paid  a  new  considera- 
tion,— had  actually  counted  out  the  dollars  in  payment?  He 
would  be  in  no  worse  condition  in  the  latter  case  than  in  the 
former,  for  in  either  case  on  failure  of  title  he  could  recover 
back  the  money  paid,  or  the  amount  of  the  credit  he  had 
given  on  the  pre-existing  debt,  or  the  value  of  the  securities 
he  had  delivered  up,  or  the  mortgage  on  which  he  had  caused 
satisfaction  to  be  entered.  This  ¥rill  not  be  denied,  so  that 
the  reason  given  for  the  doctrine  is  more  specious  than  sound. 

In  the  one  case,  if  the  title  of  the  new  claimant  is  allowed 
to  prevail,  the  party  taking  the  goods  on  an  antecedent  debt 
may  lose  a  debt  he  would  not  have  otherwise  lost.  In  the 
other  case,  he  may  lose  the  consideration  which  he  has  paid. 
He  is  liable  to  equal  injury  in  either  case,  and  therefore  we 
think  it  is  not  true  to  say  that  when  property  is  taken  in  pay- 
ment of  a  precedent  debt  the  party,  if  he  loses  it,  is  in  no 
worse  condition  by  being  obliged  to  surrender  it.  At  any  rate, 
it  in  a  matter  of  uncertainty  that  a  party  so  receiving  goods  in 
payment  of  a  precedent  debt  is  in  no  worse  condition  if  they 
are  taken  from  him  than  he  was  before  he  received  them.  If 
he  loses  a  security  he  might  have  obtained,  he  is  in  a  worse 
^.ondition.  If  his  vendor  becomes  insolvent  after  the  credit  is 
indorsed  on  his  note  or  account,  or  his  mortgage  entered  as 
satisfied  before  the  goods  are  reclaimed,  he  is  in  a  worse  con- 
dition. As  commercial  paper  is  but  the  representative  of  the 
property  of  the  country,  and  good  policy  requiring  that  the 
latter  should  circulate  freely,  we  think,  if  in  the  one  case  a 
pre-existing  debt  is  a  valuable  consideration  for  the  assign- 
ment, so  in  the  other  the  same  consideration  should  be  avail- 
able in  its  purchase,  the  element  of  good  faith  existing  in  both 
transactions.  Every  day's  experience  shows  us  that  crediton 
do  not  usually  take  property  in  payment  of  a  debt,  certainl} 
not  when  the  money  can  be  had;  what  difference  can  it  make 
then,  if  a  debtor,  having  no  money,  honestly  transfers  his  chat- 
tels to  his  creditor  to  pay  a  debt?  and  why  should  not  the 
creditot  be  secure  in  the  acquisition,  if  he  has  acted  in  good 
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faith,  and  is  ignorant  of  any  latent  equities  or  prior  claim? 
The  hardship,  if  there  be  any,  is  on  the  creditor,  for  the  reason 
BQch  transactions,  however  honest  they  may  be,  are  more  open 
to  the  charge  of  fraud,  and  more  difficult  to  be  defended 
against  such  a  charge,  than  where  money  is  actually  paid,  but 
in  principle  we  can  perceive  no  substantial  difference. 

Even  where  land  is  the  subject  of  controversy,  where  a  mort 
gage  was  taken  in  good  faith  to  secure  a  pre-existing  debt,  the 
mortgagee  is  regarded  as  a  purchaser  for  a  valuable  considera- 
tion, and  protected  as  such:   Work  v.  Braytanj  6  Ind.  896; 
Babcoch  v.  JordaUj  24  Id.  14. 

Adhering  as  we  do  to  the  doctrine  of  the  case  of  Manning  v. 
McClure,  36  111.  490,  without  citing  authority  in  support  of  it 
other  than  is  there  to  be  found,  we  are  satisfied  the  same  prin- 
ciple should  be  applied  to  a  party  who  accepts  chattels  on  a 
pre-existing  debt,  hoTia  fide^  and  without  notice  of  any  fraud  in 
his  vendor  in  obtaining  the  goods.  Such  a  party  is  a  pur- 
chaser for  a  valuable  consideration,  and  should  be  protected 
as  such. 

The  court  below  having  entertained  different  views,  as  ex- 
pressed in  the  fourth  instruction  given  for  the  defendant  in 
error,  and  refusing  the  third  and  fourth  instructions  asked  by 
the  plaintiff  in  error,  the  judgment  must  be  reversed  and  the 
cause  remanded  for  further  proceedings  consistent  with  this 
opinion. 

Judgment  reversed. 

DxuAND,  WHEN  NxcBSABT  IN  RiPLEViN:  See  OaMn  v.  Baeon,  25  Am. 
Deo.  258;  aad  in  trover:  See  Magee  v.  SooU,  55  Id.  49;  Webber  v.  Davis,  69 
Id.  87,  and  the  notes  thereta 

Bona  Fidk  Pubohasib  or  Pebsonal  Pbopibtt  iob  Valihs  and  without 
NoncB,  from  a  vendee  who  obtained  it  by  frandnlent  pretenses,  takes  a  good 
title  as  against  the  original  vendor:  FaweeU  v.  Oabom,  83  Am.  Dec.  278;  Kraneri 
V.  Simon,  65  HI.  346;  Mkhigan  Central  R  B.  v.  Phillips,  60  Id.  194,  the  two 
last  casee  citing  the  principal  case;  and  see  Carmiduiel  v.  Buck,  70  Am.  Deo. 
226,  and  notes;  Sharp  v.  Jones,  81  Id.  359.  As  to  conditional  sales,  see  Sar* 
gent  v.  Meteaif,  66  Id.  368,  and  note;  Burbank  v.  Crooker,  66  Id.  470,  and  note. 

'  Taking  Niootiablb  Papeb  bbiobb  Matttbitt  in  Payment  of  or  as 

GoLLATEBAL  SECUBTrT  lOB  Pbe-existino  Debt  is  taking  it  for  value:  Note 
to  Bosbarough  v.  Afessiek,  67  Am.  Dec.  346;  Paifne  v.  Bensley,  68  Id.  318; 
Emanuel  v.  White,  69  Id.  385;  Bank  qfBepuMic  v.  Carrington,  73  Id.  83;  Dixon 
V.  Dixon,  76  Id.  128;  Fo^  v.  BlackOone,  83  Id.  246;  Biiddick  v.  Lhyd,  83  Id. 
423;  Saylor  v.  Darnels,  87  Id.  250;  MeKnighL  v.  Knisely,  87  Id.  364;  DooliUk 

i  V.  Cock,  75  HL  359,  citing  the  principal  case;  wnira,  Boaborough  v.  Mestiek, 

67  Am.  Deo.  846,  and  note;  Le^s  Adm'r  v.  Smead,  71  Id.  494. 

Fu-noETiiro  Debt,  whxiheb  Valuable  CtoNsntEBATioN  undeb  Rboobi>' 
uio  Aon:  See  Wood  v.  Ckaph,  67  Am.  Deo.  62,  and  note. 
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Gilbert  v.  Emmons. 

[42  lUJHOIS,  14S.] 
VteOV   THAT    GrAHB    JuBT    IoNOBBD    BiLL    SUFWiaa    DlOLAftATIOH    lOE 

Mauoioub  Pboseootion  lOB  Labgent,  that  tho  grand  juiy  "adjudged 
and  determined  that  the  said  plaintiff  was  not  goilty  of  the  aaid  eap- 
posed  offenae,  and  refiued,  and  did  not  find  or  present  a  bill  of  indiofe- 
ment  against  the  said  plaintiff  for  the  said  sapposed  offense,  or  for  an j 
offense  whatever,  and  then  and  there  caosed  the  said  plaintiff  to  be  dia- 
eharged  out  of  oostody,  folly  acquitted  and  discharged  of  the  said  sup- 
posed offense." 

AonoN  lOB  Mauoioub  TmoaaaunoTS  will  La  ajlthouoh  thkrx  has  mov 
BXUf  Tbial  bt  Jubt  and  a  verdict  of  acquittal  rendered  upon  the 
dharge  preferred  against  the  pUintiffl 

Chn  PxBsoN  GANvoT  BB  Madb  Liablb  jx  Damaobs  bbgausb  Hb  Kbowi 
Anotheb  is  about  to  Commit  UhlawtuXi  Act,  even  though  he  bils 
to  protest  against  it. 

OHB  PaBTNEB  IB  NOT  LlABLB  TO  /LCHON  VOB    MaUOXOUB  PBOSBOUTIOir  foT 

the  arrest  of  a  person  by  his  copartner  on  a  charge  of  larceny  from  the 
firm,  unless  he  advised  or  participated  in  the  arrest.  A  mere  "  knowl- 
edge and  oonsent "  on  his  part  that  the  anest  should  be  made  will  not 
render  him  liable. 

Case  by  Strew  M.  Emmons  against  William  Gilbert  and 
Frank  S.  Palmer  for  malicious  prosecution.  The  plaintiff  had 
a  verdict.  Palmer  having  died  after  the  verdict  was  rendered, 
judgment  was  entered  against  Oilbert»  who  appealed.  Fur* 
ther  facts  are  stated  in  the  opinion. 

Herveyj  Anthony,  and  Oalt,  for  the  appellant. 

Daw  and  Thompson^  for  the  appellee. 

By  Court,  Lawrence,  J.  The  declaration  in  this  case  avers 
that  the  grand  jury  "  adjudged  and  determined  that  the  said 
plaintiff  was  not  guilty  of  said  supposed  offense,  and  refused, 
and  did  not  fipd  or  present,  a  bill  of  indictment  against  the 
said  plaintiff  for  the  said  supposed  offense,  or  for  any  offense 
whatever,  and  then  and  there  caused  the  said  plaintiff  to  be 
diecharged  out  of  custody,  fully  acquitted  and  discharged  of 
the  said  supposed  offense."  The  proof  made  by  plaintiff  to 
support  this  averment  was,  that  the  grand  jury  ignored  the 
bill,  and  the  first  point  made  by  the  counsel  for  the  plaintiff 
in  error  is,  that  this  proof  is  not  sufficient  to  sustain  the 
declaration.  It  is  true,  there  was  no  ''acquittal,"  in  the  strict 
technical  sense  of  that  term,  because  there  was  no  trial  be* 
fore  a  traverse  jury,  but  when  the  entire  averment  is  taken 
together,  a  part  of  which  counsel  for  plaintiff  in  error  have, 
inadvertently,  we  must  presume,  ouiiticd  in  their  printed 
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argument,  while  professing  to  quote  the  declaration,  there 
cannot  be  the^  slightest  question  as  to  the  sufficiency  of  the 
proof.  The  substance  of  the  averment  is,  that  the  grand  jury 
refused  to  find  a  bill,  and  thereby  caused  a  discharge  of  the 
plaintiff,  and  such  was  the  evidence. 

It  is  also  urged  that  an  action  will  not  lie  for  malicious 
prosecution  unless  there  has  been  a  trial  before  a  jury,  and  a 
verdict  of  acquittal  rendered.  The  case  of  Hurd  v.  Shaw,  20 
m.  356,  quoted  in  support  of  this  position,  was  decided  upon 
other  grounds,  and  upon  this  point  the  court  express  no  posi- 
tive judgment,  but  merely  say  they  are  'inclined  to  this 
opinion."  Upon  further  consideration,  however,  we  are  sat- 
isfied this  opinion  is  not  tenable.  If  such  were  the  rule,  a 
perfectly  innocent  man  wantonly  arrested  upon  a  criminal 
charge  would  be  obliged,  in  order  to  secure  a  right  of  redress 
against  his  accuser,  to  insist  that  a  grand  jury  should  find 
a  bill,  and  the  forms  of  a  trial  had.  But  it  would  not  be  in 
his  power  to  do  this.  In  the  absence  of  evidence,  the  grand 
jury  could  not  find  a  bill,  and  thus,  if  the  rule  insisted  upon 
were  to  be  established,  a  person  arrested  in  utter  wantonness 
and  malice,  and  with  no  shadow  of  evidence  against  him, 
would  be  without  means  of  redress. 

But  the  judgment  must  be  reversed  on  account  of  the  error 
in  giving  the  sixth  instruction  for  the  plaintiff,  which  was  as 
follows: — 

''If  the  jury  believe  firom  the  evidence  that  the  defendants 
or  citlier  of  them,  with  the  knowledge  and  consent  of  the 
other,  caused  n  warrant  to  be  sued  out  for  larceny  against  the 
plaintiff,  and  thereby  occasioned  the  arrest  and  imprisonment 
of  the  plaintiff;  and  if  the  jury  further  believe  from  the  evi- 
dence that  said  warrant  was  maliciously  obtained  by  the 
said  defendants,  or  either  of  them,  with  the  knowledge  and 
consent  of  the  other,  and  without  probable  cause, — then  the 
plaintiff  is  entitled  to  recover  damages,  and  the  jury  may 
allow  the  plaintiff  such  damages  as  from  the  evidence  they 
believe  to  be  just  and  right  under  all  the  circumstances  of  the 
case,  not  exceeding  the  damages  laid  in  the  declaration." 

The  defendants  in  this  case  were  partners,  and  the  money 
said  to  have  been  stolen  seems  to  have  been  the  money  of  the 
firm.  But  Gilbert,  the  plaintiff  in  error,  had  no  personal 
knowledge  of  the  circumstances  under  which  the  money  was 
taken,  nor  does  it  appear  that  he  had  any  direct  personal 
agency  in  causing  the  arrest.    The  affidavit  upon  which  the 
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warrant  was  issued  was  made  by  Palmer,  and  he  directed  the 
officer  in  its  execution.  The  declaration  avers  that  he  acted 
''with  the  advice  and  consent  and  at  the  instigation  of  the 
defendant,  Gilbert."  Although  Gilbert  may  not  have  directly 
caused  the  arrest,  yet  if  he  advised  it,  as  averred  in  the  dec- 
laration, he  would  be  equally  responsible  with  Palmer.  And 
that  he  did  80  advise  need  not  be  directly  proven.  The  jury 
would  have  the  right  to  infer  it,  if  circumstances  were  proven 
justifying  such  an  inference.  Whether  such  facts  were  proven 
is  a  question  upon  v^hich  we  express  no  opinion,  as  the  case 
must  go  before  another  jury.  But  that  Gilbert  is  not  liable 
unless  he  either  directly  participated  in  causing  the  arrest,  or 
advised  it  to  be  made,  is  clear.  The  mere  ''  knowledge  and 
consent"  on  his  part  that  Palmer  should  have  the  arrest 
made,  would  not,  as  stated  in  the  instruction,  make  him  lia- 
ble. Such  an  act,  even  if  done  with  his  knowledge  and  con- 
sent, was  not  within  the  scope  of  their  partnership.  A  mere 
passive  assent  on  his  part  that  Palmer  might  take  such  steps 
as  he  thought  proper  for  the  recovery  of  the  money  or  for  the 
punishment  of  the  person  supposed  to  have  taken  it  would 
not  render  him  liable.  This  would  be  merely  a  consent  that 
Palmer  might  incur  such  personal  liabilities  as  from  his  knowl- 
edge of  the  facts  he  should  think  just  and  expedient. 

But  one  person  cannot  be  made  liable  in  damages  because 
he  knows  that  another  person  is  about  to  commit  an  unlawful 
act,  even  though  he  fails  to  protest  against  it,  and  therefore, 
in  the  ordinary  use  of  language,  may  be  said  to  have  con- 
sented to  it.  In  this  sense  a  jury  would  probably  understand 
this  instruction.  But  something  further  would  be  necessary 
in  order  to  make  Gilbert  liable.  It  would  be  necessary  that 
his  "consent"  should  be  of  so  active  and  positive  a  character 
as  to  amount  to  advice  and  co-operation.  In  many  cases  the 
use  of  one  of  these  words  in  place  of  the  other  might  not  mis- 
lead a  jury,  but  in  the  record  before  us,  the  merits  of  the  con- 
troversy turn  to  a  large  extent  upon  the  difference  between 
these  terms.  Did  he  merely  leave  Palmer  free  to  follow  the 
dictates  of  his  own  judgment,  without  interference  on  his 
part,  which  would  be  a  species  of  consent,  but  not  such  as  to 
make  Gilbert  liable?  or  did  he  advise  and  encourage  the  ar- 
rest, as  averred  in  the  declaration,  and  thus  jointly  with 
Palmer  assume  its  liabilities?  On  another  trial  this  instruo- 
tion  should  be  modified.  The  judgment  is  reversed  and  the 
3ause  remanded. 

Judgment  reversed. 
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AcnoM  lOB  Malicious  Pbosecution,  whxtheb  MAZXCTAZirABLB  bdobb 
Tkbmihation  of  PBOSiounoN:  See  Fortman  v.  BoUkr,  72  Am.  Deo.  006,  and 
note. 

Pabtnxbs,  whxm  Liable  iob  Tobt  ComaiTBD  bt  Ck>PABTifBB:  See  Horn 
r.  MeCaughan,  66  Am.  Dec.  588,  and  note.  The  principal  case  ia  cited  in 
DuratU  r.  Boffen,  71  HI.  124,  to  the  point  that  one  member  of  a  firm  is  not 
liable  for  a  trespass  or  other  wrongful  act  committed  by  another  without  his 
knowledge  or  assent;  and  it  is  approved,  but  diatingniflhed,  in  Bcme  y.  Detrick, 
52  Idi  28,  in  holding  that  partners  may  be  sued  in  an  action  of  trover, 
although  there  was  no  joint  conversion  in  fact;  it  is  further  cited  in  Rosen- 
krckfis  V.  Barker,  115  Id.  338,  to  the  effect  that  mere  knowledge  and  consent 
of  one  partner  that  his  copartner  should  have  a  person  arrested  will  not  ren- 
der the  partner  so  knowing  and  consenting  liable  to  an  action  for  malioions 
proeeontiOD. 
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142  iLLllfOls,  14&J 
JVDIOLAL    NonOB  WILL    BB    TaKEN  THAT  CiTT  OW    MOMlfOirrB  IB  IK  WaB- 

BEN  OouBTTy  ILLINOIS,  and  it  will  be  presumed  that  the  city  of  Mon- 
mouth, Illinois,  was  intended,  where,  in  an  action  of  ejectment  in 
Illinois,  a  deed  offered  in  evidence  described  the  premises  conveyed  as 
"lot  5  in  block  I  in  Haley's  addition  to  the  city  of  Monmouth." 

Rbtubn  of  OvncEB  Who  Sebved  Pbocess  in  Ejectment  la  Sutfigient 
Peoof,  under  the  IlUnois  statute,  that  the  defendant  was  in  possession 
at  the  commencemeii  t  of  the  suit,  unless  he  files  a  plea  denying  such 
possession. 

FiNBiNa  AS  TO  Chabacteb  of  Estate  Regovebed  ib  Sufficibnt,  under 
the  Illinois  statute,  where,  on  the  trial  of  an  action  of  ejectment  by  the 
court  without  a  jury,  the  judgment  stated  that  **  the  court  finds  that  the 
plaintiff  is  seised  in  fee." 

Ejectment  by  Henry  C.  Strong  against  Abner  C.  Harding 
to  recover  lot  6,  block  1,  in  Haley's  addition  to  the  city  of 
Monmouth,  Warren  County,  Illinois.  Plea,  not  guilty.  The 
action  was  tried  by  the  court  without  a  jury.  The  plaintiff 
offered  in  evidence  a  deed  purporting  to  convey  "lot  5  in 
block  1  in  Haley's  addition  to  the  city  of  Monmouth."  The 
defendant  objected  to  the  deed  because  it  did  not  appear  in 
what  county  and  state  the  premises  were  situated;  but  the 
court  overruled  the  objection.  There  was  no  proof  offered 
that  the  defendant  was  in  possession  at  the  commencement  of 
the  action.  In  the  final  judgment,  it  was  stated  that  "  the 
court  finds  that  the  plaintiff  is  seised  in  fee,  and  also  finds 
(he  defendant  guilty  of  unlawfully  withholding  from  the 
plaintiff  the  poesession  of  the  premises."  The  defendant  ap- 
pealed. 
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D.  L.  Hwighj  for  the  appellant. 
/.  TT.  DaWcbon,  for  the  appellee. 

By  Coart,  Walker,  C.  J.  This  was  an  action  of  ejectment 
brought  by  Henry  C.  Strong,  in  the  Warren  circtiit  court, 
against  Abner  C.  Harding,  for  the  recovery  of  lot  5  in  block  1 
in  Haley's  addition  to  the  city  of  Monmouth.  Defendant  filed 
the  plea  of  not  guilty,  upon  which  issue  was  joined.  A  trial 
was  had  by  the  court,  the  parties  having  waived  a  jury,  when 
the  court  found  the  issues  for  the  plaintiff.  Defendant  en- 
tered  a  motion  for  a  new  trial,  which  the  court  overruled,  and 
rendered  a  judgment  in  favor  of  plaintiff,  and  awarded  a  writ 
of  possession;  and  to  reverse  that  judgment,  defendant  brings 
the  case  to  this  court  by  appeal. 

The  objections  to  this  judgment  seem  to  be  purely  techni- 
cal. It  is  first  insisted  that  the  court  cannot  know  that  the 
lot  in  controversy  is  in  the  city  of  Monmouth,  Dlinois.  The 
court  will  take  notice  that  the  city  of  Monmouth  is  in  Warren 
County  in  this  state.  And  when  the  deed  was  read  in  evi- 
dence describing  a  tract  of  land  as  lot  5  in  block  1  in  Haley's 
addition  to  the  city  of  Monmouth,  the  presumption  would  be 
that  it  was  in  Monmouth  in  this  state. 

There  was  no  plea  filed  denying  possession  of  the  premises 
by  appellant,  and  under  the  statute,  proof  of  possession  was 
unnecessary.  In  such  cases,  the  statute  declares  that  the  re- 
turn of  the  officer  who  served  the  writ  shall  l)c  suflicicnt  proof 
of  possession  unless  it  is  denied  by  plea.  But  if  it  had  l)een 
necessary,  Davidson  testified  that  appellant  adiuittcd  to  him, 
after  the  commencement  of  the  suit,  that  he  was  in  possession 
when  the  notice  and  declaration  were  served. 

The  court  below,  in  the  final  judgment,  does  find  that  ap- 
pellee was  seised  in  fee  of  the  premises.  This  is  all  the  stat- 
ute requires. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 

Judicial  Koticb  wnj*  bb  Taxxn  of  Poutioal  DmsioirB:  Sea  8iaU  ▼. 
OUugow,  2  Am.  Deo.  629;  Loner  ▼.  WtiteoU,  S2  Id.  404;  bat  aee  Blamding  v. 
Sarffenif  66  Id.  720,  in  which  it  was  held  that  judicial  notice  cannot  be  takes 
•f  tiie  exifltence,  sitoation,  and  limits  of  a  place,  not  being  a  public  corpon- 
tioo,  deaeribed  by  its  name  only. 
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MoBSE   V.   ImAK. 

[42  iLUKOxa,  150.] 

OiTB  Who  has  Mkbs  PoesBssiON  or  Land  kat  RaoovxB  iob  Damaqh 
Dons  thebsto^  it  seems,  aa  against  all  persons  except  the  true  owner. 

Each  ot  Two  Persons  will  be  Bboabdbd  as  in  Ezglusitb  Possission 
of  Sbyebal  Portion  or  Land,  so  that  neither  will  have  the  right  to 
license  a  stranger  to  enter  on  the  portion  of  the  other,  where  such  per- 
sons inclose  a  tract  of  land  which  does  not  belong  to  them,  for  the  pnrpoao 
of  using  the  grass  thereon,  and  agree  with  each  other  that  each  shall 
use  a  certain  portion,  there  being  no  division  fence,  and  each  uses  his  re- 
spective portion  accordingly. 

Onb  Who  has  Merv  Possession  of  Land  has  Right  to  Qbass  Growino 
THEREON  as  agaiust  stranger,  althoogh  such  stranger  aovmn  the  grass 
from  the  soiL 

Trespass  bj  Elias  H.  Morse  against  George  W.  Iman.  The 
facts  are  stated  in  the  opinion. 

Carpenter  and  Ooodrichj  and  J,  S.  BueJdes^  for  the  appellant 
Hinman  and  Page^  for  the  appellee. 

By  Court,  Walkeb,  C.  J.  This  was  an  action  of  trespass 
originally  brought  before  a  justice  of  the  peace  by  appellee, 
and  against  appellant,  to  recover  for  hauling  away  three  loads 
of  hay  claimed  by  the  former  as  his  property.  Appellant 
claims  that  he  was  in  the  actual  possession  of  the  land  on 
which  it  grew,  and  from  which  appellee  cut  the  grass;  that, 
being  so  in  possession,  he  had  the  legal  right  to  the  hav  as 
against  all  persons  but  the  owner  of  the  fee,  and  that  its  sev- 
erance from  the  soil  by  appellee  did  not  change  the  right 
There  is  no  pretense  that  appellee  owned  the  land  or  any  in- 
terest therein.  It  appears  from  the  evidence  that  appellant 
and  one  Larson  inclosed  the  land  for  their  use,  and  that  there 
was  no  formal  division  of  the  premises  in  its  occupancy  by 
them,  but  they  had  an  understanding  that  appellant  was  to 
use  the  north  half  and  Larson  the  south  half.  That  it  was 
not  a  definite  contract,  but  the  north  half  being  more  con- 
venient to  appellant,  and  the  south  half  to  Larson,  they  cut 
grass  and  used  it  accordingly.  There  was  no  partition  fence 
or  other  visible  division. 

It  appears  that  appellee  obtained  permission  from  Larson 
to  go  on  the  land  and  to  cut  grass,  but  no  part  of  the  tract 
was  specified.  Larson  swore  that  it  did  not  occur  to  him  at 
the  time,  or  he  would  have  told  appellee  to  cut  grass  on  the 
south  end  of  the  field.  They  had  inclosed  the  land  three 
years  previously,  and  occupied  H  as  stated  during  that  time. 
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From  this  eyidence,  we  think  it  appears  that  appellant  was  in 
the  actual  occupancy  of  the  land  on  which  the  grass  was  cut 
And  appellee  only  attempts  to  justify  under  a  license  from 
Larson. 

The  law  is  well  settled  that  a  person  in  possession  of  prop- 
erty may  recover  for  damages  done  to  the  property  as  against 
all  persons  but  the  true  owner,  and  may  maintain  any  appro- 
priate action  for  a  recovery  against  any  person  but  the  true 
owner  precisely  as  if  it  were  his  own. 

By  the  agreement  or  understanding  between  appellant  and 
Larson,  each  was  entitled  to  hold  and  enjoy  his  portion,  as 
they  did,  in  severalty,  subject  only  to  the  rights  of  the  owner 
of  the  soil.  Either  might  maintain  an  action  against  the  other 
for  any  invasion  of  his  possession.  By  their  understanding, 
each  was  in  the  exclusive  possession  of  his  several  portion. 
This  being  so,  neither  had  the  right  to  license  strangers  to  enter 
on  the  portion  of  the  other.  Appellee  therefore  acquired  no 
right  to  enter  upon  this  land,  and  cut  and  appropriate  this  hn y, 
by  obtaining  permission  from  Larson.  Appellee,  having  no 
right  to  the  grass,  acquired  none  by  cutting  it,  and  appellant 
had  the  right  to  remove  it,  and  appropriate  it  to  his  own  use, 
and  in  doing  so  he  was  not  guilty  of  a  trespass.  The  evidence 
therefore  failed  to  sustain  the  verdict^  and  the  court  below 
erred  in  overruling  the  motion  for  a  new  trial,  and  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

PosBsanoH  n  SuimomT  oh  Whior  io  MinrAiH  Tmm^jum  asadh 
linti  Waovo-Donti  Wan  ▼•  OoOkB,  72  Am.  Dae.  IS^  and  nottb 


City  op  Chioago  v.  Powbbs. 

f42  iLUiroM,  16S.J 

Bamn  otsb  firBiAif  Cbosbihg  Stbbkt  or  Cm  n  Past  or  8nnr»  and 
it  it  M  much  the  duty  of  the  oity  to  provide  lights  for  the  bridge  m  for 
any  other  portion  of  the  street. 

BrmsNci  or  PicinfiAST  CiBOUMBTANGia  or  Mothib  mat  bb  Oitkn  in  an 
action  by  her  to  recoyer  damages  for  negligently  causing  the  death  of  her 
child,  as  showing  the  extent  of  her  dependence  on  the  ohild  for  sttpport» 
and  her  consequent  loss. 

SrmxiicB  or  PBEvioim  Sdolab  Aoamnrr  at  Saih  Plaob  ahb  raoic  Likb 
Cavbb  n  ADMiaBTBLB  in  an  action  against  a  city  to  recover  damages  for 
its  neglect  to  provide  lights  for  the  bridge,  whereby  a  person  feU  from 
the  bridge  and  was  drowned,  as  tending  to  show  that  the  city  bad  loiowl- 
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edge  thet  ite  egente  were  inatfeentiTe  to  their  dntiei^  and  the  dty  had 
luled  to  provide  further  neaiie  for  proteotioiL 
BmuDici  THAT  Cirr  Authoritiis  bad  Notiob  or  iHtUTmnnrr  LsoHTi 
A3KD  pBononoM  fOE  Bbidob  hat  bb  Gztbh  in  ea  aetioii  againtt  it  to 
reoorer  damegee  for  caanng  death  thereby,  by  a  preamble  aad  reaolatioii 
paoed  by  the  oommon  oooncil  preTiooa  to  the  accident^  reciting  that^ 
owing  to  ineoffioient  lighta  and  protection  at  the  approaehee  of  aeveral 
bridgee  in  the  city,  eereral  aocidente  had  ooeorred»  and  appointing  a 
committee  to  eramine  and  report  the  beat  method  for  prereotuig  a  reeuw 
renoethereoi 

Cabe.    The  facts  are  stated  in  the  opinion. 
8.  A.  Irviny  for  the  appellant 
John  LyU  Kingy  for  the  appellee. 

By  Court,  Walker,  C.  J.  This  was  an  action  on  the  case 
bioaght  by  Margaret  Powers,  administratrix  of  Mary  Powers, 
deceased,  against  the  city  of  Chicago,  in  the  Cook  circuit  court. 
The  action  was  brought  to  recover  damages  claimed  to  have 
accrued  from  negligence  of  the  city,  which  produced  the  death 
of  intestate.  It  appears  that  the  city,  on  the  18th  of  October, 
1865,  and  prior  thereto,  maintained  a  bridge,  with  its  appurte- 
nances, across  the  Chicago  River,  connecting  north  and  south 
Clark  Street;  that  the  bridge  is  so  constructed  as  to  swing  on 
its  center,  so  as  to  permit  the  passage  of  vessels  navigating  the 
river;  that  on  the  night  of  the  eighteenth  day  of  October,  1865, 
deceased,  in  attempting  to  pass  over  the  bridge,  while  near  the 
north  approach,  the  bridge  being  on  the  swing,  stepped  or  felt 
through  the  opening  into  the  river,  and  was  drowned.  It  is 
claimed  by  appellee  that  the  night  was  dark,  and  that  the 
lights  on  the  bridge,  which  had  been  furnished  by  appellant, 
were  insufficient,  and  that  in  consequence  thereof  deceased 
came  to  her  death  by  falling  from  the  bridge  and  being 
drowned. 

The  question  of  negligence  on  the  part  of  the  city  was  fairly 
presented  to  the  jury,  and  they  have  found  it  against  the  city, 
and  we  are  of  the  opinion  that  the  evidence  sustains  the  find- 
ing. But  it  is  contended  that  it  was  not  the  duty  of  the  city 
to  provide  lights  for  the  bridge.  It  might  perhaps  be  a  suffi- 
cient answer  to  say  that  the  city  regarded  it  a  duty,  or  they 
would  not  have  undertaken  its  performance.  But  the  charter 
authorises  the  city  to  levy  a  tax  for  the  purpose  of  defraying 
the  expense  of  lighting  the  streets  of  the  city.  It  seems  to  us 
to  be  obvious  that  a  bridge  over  a  stream  crossing  a  street  is 
a  part  of  the  street.    It  is  as  much  so  as  the  cover  placed  ovef 
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a  drain  or  a  sewer  crossing  a  street.  Persons  travel  over  it  as 
they  do  over  other  portions  of  a  street,  subject,  it  may  be,  to 
■any  delay  that  may  be  occasioned  in  opening  and  closing  a 
draw.  It  is  in,  and  must  be  a  part  of,  the  street.  It  is  under 
the  control  of  the  city,  and  kept  in  repair  and  attended  under 
the  city  authorities,  and  we  have  no  doubt  that  it  was  as  much 
their  duty  to  light  the  bridge  as  any  other  portion  of  the 
street. 

It  is  contended  that  the  evidence  fails  to  show  that  the  lights 
were  insufficient  on  the  occasion  of  the  death  of  intestate.  On 
this  question  there  was  a  considerable  amount  of  evidence,  and 
as  is  usual  in  such  cases,  it  was  by  no  means  harmonious.  Dif- 
ferent persons  seemed  to  have  received  very  different  impres- 
sions at  the  time  of  the  extent  and  character  of  the  lights  on 
the  bridge.  But  the  instructions  given  to  the  jury  left  the 
question  fairly  to  them,  and  they  found  they  were  insufficient, 
and  we  think  the  jury  were  warranted  in  their  finding.  And 
the  same  may  be  said  as  to  the  question  whether  deceased  ex- 
ercised at  the  time  proper  care  and  diligence.  The  jury  have 
found  that  she  did,  and  we  do  not  feel  warranted  in  disturbing 
their  finding. 

It  is  also  insisted  that  the  court  below  erred  in  admitting 
evidence  of  the  pecuniary  circumstances  of  appellee.  It 
tended  to  show  the  extent  of  the  loss  which  appellee  had  sus- 
tained. She  may  have  been  dependent  on  her  daughter  for 
her  support,  either  altogether  or  only  in  part.  If  poor  and  de- 
pendent, she  had  suffered  a  greater  pecuniary  loss  than  if  rich 
and  independent.  But  from  the  amount  of  the  verdict,  we  do 
not  see  that  this  evidence  could  have  produced  much  effect  on 
their  finding.  It  was  but  one  fifth  of  the  sum  they  could  have 
found  under  the  statute:  Chicago  and  Rock  Island  R,  R.  v. 
Morris,  26  111.  400. 

It  is  insisted  that  the  court  erred  in  admitting  evidence  that 
another  person  had  fallen  through  the  same  bridge.  If  this 
evidence  was  admissible  for  any  purpose,  then  it  was  not  error. 
The  action  was  based  upon  the  negligence  of  the  city  in  fail- 
ing to  keep  the  bridge  properly  lighted.  If  another  person  had 
met  with  a  similar  fate  at  the  same  place  and  from  a  like 
cause,  it  would  tend  to  show  a  knowledge  on  the  part  of  the 
city  that  there  was  inattention  on  the  part  of  their  agents 
having  charge  of  the  bridge,  and  that  they  had  failed  to  pro- 
vide further  means  for  the  protection  of  persons  crossing  on 
the  bridge.    As  it  tended  to  prove  this  fact,  it  was  admissible; 
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and  if  appellants  bad  desired  to  guard  against  its  improper 
application  by  the  jury,  tbey  sbould  have  asked  an  instruction 
limiting  it  to  its  legitimate  purpose. 

It  is  likewise  insisted  that  tbe  preamble  and  resolution  of 
the  common  council"  in  reference  to  accidenjts  which,  had 
occurred  at  the  rity  bridges  was  improperly  admitted  in  evi- 
dence. The  preamble  recites  the  fact  that,  owing  to  insuf- 
ficient lights  and  protection  at  the  approaches  of  several 
bridges  across  the  Chicago  River,  several  accidents  had  oc- 
curred, resulting  in  the  injury  or  death  of  citizens,  and  it  was 
resolved  that  the  matter  be  referred  to  the  committee  on  har- 
bors and  bridges  to  examine  and  report  the  best  method  for 
protecting  citizens  against  accidents  of  that  character.  This 
resolution  was  adopted  but  a  short  time  previoQ»  ta  this  acci- 
dent. It  was  evidence  that  the  city  authorities  had  notice  of 
the  insufficient  lights  and  protection. 

After  carefully  examining  all  the  instructions  in  the  case, 
we  are  unable  to  detect  any  error  in  giving  those  asked  by 
appellee,  or  in  modifying  those  given  for  appellant.  They 
seem  to  have  fairly  presented  the  law  applicable  to  the  case, 
and  we  think  did  not  mislead  the  jurj  in  tfaeir  finding:  The 
judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 

LiABn^iTT  OF  Cinss  tor  DsFBcnvB  STRnis  AND  SkrawioiBt  8m  Btowm 
ktg  ▼.  City  i^  S^pringfiddy  63  Am.  Dec.  345,  and  note  diacnaaing  the  sabjectf 
SMard  ▼.  CUjf  qf  Concord,  69  Id.  520,  and  note  collectixig  pnor  cues;  C% 
CotmcU  qf  Montgomery  v.  Oilmer,  70  Id.  ^62;  SUnrs  v.  CUy  qf  UUea,  72  Id. 
437;  CUy  qf8t,  Paul  v.  SeUz,  74  hL  753.  In  City  o/Freeport  v.  /«6e/Z,  83  IlL 
442;  the  distinction  was  taken  between  the  failnre  of  a  city  to  avail  itself  of 
a  power  to  light  streets  and  the  negligent  exercise  of  that,  power,  and  the 
pnrincipal  case  distinguished. 

Pecuniary  CnicuMSTANCEs  or  Plajntztt,  whibthsr  AoMiaaiBLS  nr  Ac- 
tions FOR  Neolioence:  See  note  to  Boioe  ▼.  Moaee,  67  Am.  Deo.  567. 

Eyibence  ot  Previous  Smnjot  Accident  at  Same  Place  and  fbox 
Like  Cause,  whether  Admissible  in  action  against  city  to-  recover  for  in* 
joriea  oansed  by  defective  streets:  See  Hubbard  ▼.  CUy  qf  Conmrd,  69  Am. 
Dee.  520.  The  principal  case  is  quoted  in  CUy  qfDtlfhi  v.  Lowery^  74  Ind. 
524,  to  the  point  that  for  the  pnrpose  of  showing  that  a  mnnicipal  corporatioQ 
had  notice  of  a  dangerona  place  within  or  near  the  limits  of  one  of  its  street^ 
evidenoe  that  other  persona  had  previoosly  been  injured  there  is  competent. 
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City  of  Ghioago  t;.  Stabb. 

(42  lUlllOll,  174] 

NiouoBrai  or  drr  or  rot  OAimiro  Bbmotal  or  Oooima  Plaoid  bt 
Ibdivijiual  wiTUOUT  AuTBOBm'  ON  SiDiWALK  of  ft  ctowdad  street^ 
aad  leming  against  a  fence  which  hordered  the  walk,  is  not  only  not 
more,  Irat  ia  eren  Urn,  than  that  attribatable  to  the  parents  of  a  child 
six  yean  old  who  pennitted  the  child  to  wander  oyer  the  streets  nn- 
attended  some  distance  from  home;  so  that  no  action  to  recover  damages 
can  be  sustained  against  the  city  for  the  killing  of  the  child  1^  the  fsll- 
ing  over  of  the  oonnter  while  the  child,  with  other  children,  was  climb- 
ing over  and  abont  the  oonnter. 

Dmbxx  or  CABMUBBganaB  with  Whkjh  Cnr  n  Ohabobablb  iob  Failubb 
TO  BxMOva  OBSTBuonoN  nr  Stbbkt  n  io  bb  Bbihutbd  by  a  consid- 
eration of  the  character  of  the  obetniotion  with  ref erenoe  to  the  proper 
uses  of  the  street  as  a  thorooghlare  of  travel,  and  not  as  m  play-grouMt 
and  whether  pmdent  persons  woold  r^gud  it  as  daagsioiia. 

Cabb.    The  opinion  states  the  fisusts. 

8.  A*  Irvin  and  D.  D.  DriseM^  tost  the  appellaot. 

C.  W.  Colehaur  and  WiUiam  K.  McAUUUTy  for  the  appeDee. 

By  Courts  Lawbiencb,  J.  This  is  an  action  <m  the  case, 
brought  under  the  statute  by  the  administrator  of  a  child 
named  Geoseppi  Fassetti  against  the  city  of  Chici^o»  upon 
Uie  following  state  of  &cte:  It  appears  that  in  July,  1865, 
several  young  children  were  at  play  on  the  sidewalk  on  the 
north  side  of  Randolph  Street  between  Wabash  Avenue  and 
State  Street.  There  was  at  the  time,  and  had  been  for  be- 
tween  two  and  three  weeks,  a  counter  standing  on  the  side* 
walk,  and  leaning  against  the  board  fence  which  bordered  the 
walk.  The  counter  is  described  by  witnesses  as  a  pine*panel 
counter,  with  a  black  walnut  tep  and  cornice,  about  eighteen 
feet  long  and  three  feet  high,  leaning  against  the  fence,  with 
its  open  side  toward  it,  and  the  bottom  standing  twelve  or 
eighteen  inches  out  from  the  fence.  While  the  children  were 
at  play,  the  counter  fell  over,  and  killed  the  child  Fassetti. 
The  obvious  inference  from  the  evidence  is,  that  the  children 
were  climbing  upon  or  about  the  counter,  and  thereby  caused 
ilB  fall.  No  other  mode  of  explaining  the  £edl  is  suggested. 
The  child  killed  was  six  years  old.  This  suit  is  brought  to 
recover  damages  for  his  death,  and  the  jury  found  a  verdict  for 
the  plaintiff  for  fourteen  hundred  dollars,  upon  which  the  court 
gave  judgment,  and  the  city  appealed. 

It  is  contended  on  behalf  of  the  city  that  the  negligenoe  of 
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the  parents,  in  permitting  this  yonng  child  to  roam  the  streeta 
tmprotected,  was  at  least  equal  to  that  of  the  city  in  not  hav- 
ing caused  the  removal  of  the  counter,  which  had  been  placed 
there  without  its  authority.  At  least,  it  appears  to  have  been 
placed  there  by  private  individuals,  and  no  authority  frum 
the  city  is  claimed.  It  is  also  shown  that  the  place  where 
the  accident  occurred  was  six  blocks  from  the  home  of  the 
child,  and  one  of  the  witnesses  speaks  of  having  seen  the  child 
near  the  Briggs  House,  sometimes  alone,  and  sometimes  with 
other  children.  On  the  other  hand,  it  is  contended  that  there 
was  no  negligence  on  the  part  of  the  child's  parents,  and  that 
the  child  had  a  right  to  be  in  the  streets,  in  support  of  which 
position  the  decision  of  this  court  in  City  of  Chicago  v.  Mctjor^ 
18  111.  860  [68  Am.  Dec.  553],  is  cited.  There  is  but  little 
resemblance  between  that  case  and  the  one  at  bar,  except  in 
the  fact  that  both  were  brought  to  recover  damages  for  the 
death  of  a  child  through  an  accident  upon  the  street  In  that 
case,  the  city  had  constructed  at  the  border  of  the  sidewalk  a 
tank  or  cistern  to  collect  water  for  the  fire-engines,  and  had 
allowed  the  tank  to  remain  for  a  considerable  period  partially 
uncovered,  with  water  in  it  to  the  depth  of  fifteen  feet.  The 
child  of  the  plaintiff  fell  through  the  hole  in  the  tank,  and 
was  drowned.  The  tank  was  two  or  three  hundred  feet  from 
the  child's  home.  In  delivering  their  opinion,  the  court  say: 
*'A  large  majority  of  children  living  in  cities  depend  on  the 
daily  labor  of  both  parents  for  subsistence,  and  these  parents 
are  unable  to  employ  nurses  who  can  keep  a  constant  and 
vigilant  eye  momentarily  upon  their  children;  and  we  cannot 
hold  as  a  matter  of  law  that  every  time  a  child  four  years 
of  age  steps  into  the  street  unattended  the  mother  is  guilty  of 
such  negligence  as  would  authorize  every  reckless  or  careless 
driver  to  run  over  and  trample  it  down  with  impunity,  or  as 
would  authorize  the  city  to  expose  traps  and  pitfalls  in  every 
comer  of  the  streets  in  which  a  child  may  be  drowned  or 
maimed."  We  agree  with  every  word  of  this,  and  it  was  very 
applicable  to  that  case.  Neither  do  we  regard  the  correctness 
of  the  decision  in  that  case  as  open  to  criticism,  for  whatever 
negligence  there  may  have  been  on  the  part  of  the  parents  in 
Buffering  the  child  to  wander  two  or  three  hundred  feet  from 
home,  in  what  is  shown  by  the  proof  to  have  been  a  compara- 
tively retired  part  of  the  city,  it  was  as  nothing  in  comparison 
with  the  reckless  carelessness  of  the  city  in  leaving  this  cistem 
with  a  hole  in  it  large  enough  for  a  child  to  fall  through 
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erecting,  in  the  language  of  the  court,  a  ''  trap  and  pitfsJl  at 
the  comer  of  the  streets." 

But  when  we  examine  the  case  at  bar,  we  find  the  careless- 
ness of  the  child's  parents  much  greater,  and  that  of  the  city 
much  less.  This  child,  in  the  present  case,  was  suffered  by 
his  parents  to  be  at  play  six  blocks  from  home,  in  a  crowded 
thoroughfare.  He  had  been  seen  at  other  times  roaming  the 
streets,  sometimes  alone,  and  sometimes  with  other  children. 
That  it  was  carelessness  of  no  slight  degree  to  permit  this  child 
of  six  years  thus  to  wander  over  the  streets  of  a  crowded  city 
is  a  proposition  which  admits  neither  of  debate  nor  doubt.  It 
may  be  that  the  parents  had  not  the  means  of  providing  a 
nurse,  but  if  an  attendant  could  not  be  furnished  for  the  child, 
it  might  at  least  have  been  kept  in  the  immediate  neighborhood 
of  its  mother's  home.  This  was  not  only  possible,  but  it  was 
the  duty  of  the  parents  to  place  this  degree  of  restraint  upon 
the  child  for  reasons  pertaining  to  its  moral  as  well  as  physi- 
cal well-being.  On  the  other  hand,  the  negligence  of  the  city, 
in  reference  to  this  accident,  cannot  be  considered  extreme. 
It  would  be  a  great  misuse  of  terms  to  call  it  gross.  For  it  is 
to  be  borne  in  mind  that  it  is  not  the  duty  of  the  city  of  Chicago 
to  make  its  streets  a  safe  play-ground  for  children.  That  is 
not  the  purpose  for  which  the  streets  are  designed.  Undoubt- 
edly, if  a  child  at  play  upon  the  sidewalk  should  fall  through 
a  hole  or  into  a  cistern  which  the  city  had  allowed  to  remain 
open,  this  would  be  such  carelessness  as  properly  to  require 
the  city  to  respond  in  damages.  Such  carelessness  would 
endanger  the  life  and  liuib  of  every  passer-by.  But  in  esti- 
mating the  degree  of  carelessness  with  which  the  city  is 
chargeable  in  all  cases  of  this  sort,  the  character  of  the  obstruc- 
tion is  to  be  considered  with  reference  to  the  proper  uses  of  the 
street  as  a  thoroughfare  of  travel,  and  not  as  a  place  for  the  rec- 
reation of  children.  •  There  might  have  been  great  carelessness 
in  leaving  this  counter  thus  standing  in  the  play-ground  of  a 
school,  but  the  question  is.  What  was  the  degree  of  carelessness 
in  leaving  it  upon  the  sidewalk  in  reference  to  the  ordinary 
uses  of  the  street?  The  sidewalk  was  fourteen  feet  wide,  and 
the  counter  covered  three  feet  of  this  width.  This  was  un- 
doubtedly, in  some  degree,  an  obstruction,  aiid  a  person  falling 
over  it,  unseen,  in  the  night,  in  passing  along  the  street,  and 
suffering  an  injury,  would  undoubtedly,  fajfvve  been  entitled  to 
his  action.  If  the  counter  were  invisible  in  the  darkness,  there 
would,  in  such  an  accident,  be  no  question  of  comparative 
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negkgence,  for  the  passer-by  would  be  guilty  of  none.  But 
while  this  counter  was  an  obstruction,  it  was  certainly  but  a 
very  slight  one  to  the  use  of  the  sidewalk  for  the  purposes  of 
passage,  and  one  which  might  continue  on  the  street  for  a  very 
long  period  without  injury,  or  even  serious  inconvenience,  to 
persons  going  to  and  fro.  During  the  two  or  three  weeks  it 
remained  upon  the  sidewalk,  it  probably  never  occurred  to  any 
one  who  saw  it  that  human  life  or  limb  would  be  jeopardized 
by  its  presence  there.  It  had  not  been  placed  there  by  leave  of 
the  city,  and  it  is  not  claimed  that  it  was  ever  brought  to  the 
notice  of  the  city  ofiBcials,  except  as  some  of  them  may  have 
had  the  opportunity  of  observing  it  in  passing  along  the  street. 
The  most  prudent  and  cautious  person  would  not  have  antici- 
pated such  an  accident  as  really  happened,  or  have  regarded 
the  counter  as  in  any  wise  a  source  of  danger.  In  deciding 
this  question  of  comparative  negligence,  these  are  all  considera- 
tions not  to  be  overlooked,  and  weighing  them  on  the  one  side, 
and  the  carelessness  of  the  parents  on  the  other,  we  cannot 
resist  the  conclusion  that  there  was  negligence  on  both  sides, 
and  that  there  was  not  such  a  marked  difference  in  degree  as 
to  justify  a  verdict  for  the  plaintiff.  The  degree  of  careless- 
ness, it  is  to  be  remembered,  is  not  to  be  judged  in  cases  of 
this  sort  from  one  single  fatal  accident,  a  consideration  which 
juries  are  very  liable  to  overlook.  The  question  is,  rather, 
What  would  have  been  the  course  of  a  prudent  person  prior  to 
the  accident?  What  would  a  prudent  person  have  thought  of 
the  liability  to  cause  an  injury?  And,  viewing  it  from  this 
point,  we  are  of  opinion  that  the  negligence  on  the  part  of  the 
city  was  not  only  not  more,  but  was  even  less,  than  that  fairly 
atMbutable  to  the  parents  of  the  child.  The  motion  for  a  new 
trial  should  have  been  allowed. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Orrr's  LiABiLmr  iob  Injuries  to  Child  Usnio  Stbxet  as  Pla%- 
OBOUMD,  caused  by  the  defective  condition  of  the  street:  See  Stinaon  v.  Cit$ 
qf  OardmeTf  66  Am.  Dec.  281.  The  statement  in  the  principal  case  that  it  is 
not  the  duty  of  a  city  to  make  its  streets  a  safe  play-ground  for  children  was 
explained  in  CUif  qfCkicttgo  v.  Ke^e^  114  111.  232.  The  principal  case  was 
also  distinguished  in  Kerr  v.  Fargue^  54  Id.  484,  where  the  boy  injured  by  an 
obstruction  in  the  street  was  going  home  from  work. 

Cnr's  LiABiLiTT  voa  IivjtrBiEa  Caused  bt  OBarrBUcnoN  Placed  ib 
Stbekt  without  Authobitt:  See  Onffin  ▼.  Mayor  etc  qfNeuf  York^  61  Am. 
Deo.  700. 

Negligence  of  Defendant  is  to  be  Solved  bt  Answer  to  Question, 
MHiat  would  have  been  the  course  of  a  very  prudent  person  prior  to  the  so* 
tident:  Chicago  etc  R,  R.  v.  Stumps,  55  IlL  375,  citing  the  principal  case. 
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Kino  v.  Mason. 

[42  iLUVOn,  821] 

Fabtt  oAiiHOT  Rbtvpiatb  Oohtbaot  OB  OoMFftOMm  80   Wab  ab  m 
Tnuffl  ABB  Uhtatobabli  to  Hm,  and  cUim  tlie  bensfit  of  tho  rBridaa 
TiTLB  TO  Real  Bbiatb  gahnot  bb  Tbibd  xx  AonoN  or  Aamnum, 

AssuMPBiT.    The  facts  are  stated  in  the  opinkm. 

L.  R.  Wagner  J  for  the  appellant. 

Metzner  and  WheaUm^  for  the  appellee. 

By  Court,  Lawbbnob,  J.  This  was  an  action  for  money  had 
and  received,  brought  by  Mason  against  Sang  to  recover  certain 
rents  received  by  King,  and  alleged  by  Mason  to  belong  to 
himself  in  right  of  his  wife,  who  was  a  sister  of  IQng.  The 
premises  from  which  the  rent  accrued  seem  to  have  belonged 
to  one  Hall,  and  to  have  been  bought  from  him  by  the  father 
of  King  and  Mrs.  Mason.  After  his  death  a  deed  was  made 
by  Hall  to  Mrs.  Mason,  under  an  arrangement  between  her 
and  King,  by  which  the  latter  was  to  retain  possession  of  the 
house  until  he  had  received  five  or  six  hundred  dollars  due 
to  him.  It  appears  that  the  father  and  son  worked  together 
before  the  death  of  the  former,  who  was,  in  the  language  of 
one  of  the  witnesses, ''  under  a  cloud,"  and  the  son  worked  with 
the  father  in  building  the  house  which  paid  the  rent  in  con- 
troversy. One  of  the  witnesses  swears  the  house  was  built  by 
defendant. 

Admitting  that  the  deed  from  Hall  to  Mrs.  Mason  vested 
the  legal  title  in  her,  of  which,  however,  there  is  no  evidence, 
there  is  no  proof  whatever  that  the  appellant  acted  as  agent 
fbr  Mrs.  Mason  in  collecting  the  rents,  or  that  he  collected 
them  in  any  sense  for  her.  On  the  contrary,  it  appears  that 
he  had  possession  of  the  house  as  landlord  from  the  time 
it  was  built,  that  he  collected  the  rents  in  his  own  right, 
and  never  acknowledged  any  titie  in  Mrs.  Mason.  Giving, 
then,  the  evidence  its  most  favorable  construction  as  to  the 
claim  of  the  plaintiff,  and  it  is  still  clear  that  he  cannot  make 
the  defendant  liable  until  it  is  shown  that  the  latter  has  re- 
ceived the  amount  which  was  to  be  allowed  him  before  his 
sister,  Mrs.  Mason,  should  come  into  the  enjoyment  of  the 
rents.  There  is  some  controversy  whether  this  arrangement 
was  made  before  or  after  the  marriage  of  Mrs.  Mason  to  plain* 
tiff,  and  if  after,  it  is  insisted  her  husband  was  no  party  to  it 
But  it  matters  not,  as  it  was  under  that  arrangement  that 
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Mrs.  Mason  reodTsd  her  deed  finr  the  propertyi  and  if  the 
plaintiff  claims  anything  under  that  arrangementi  he  must 
take  it  with  all  its  terms  and  conditions.  A  party  cannot  re- 
pudiate a  contract  or  compromise  so  fiiur  as  its  terms  are  un- 
&vorable  to  him,  and  claim  the  benefit  of  the  residue. 

If  we  lay  out  of  the  case  the  evidence  of  this  arrangement 
between  Mrs.  Mason  and  King,  then  the  proof  merely  shows 
an  adverse  holding[  as  landlord  by  Sang,  without  any  privity 
between  him  and  Uie  plaintiff,  and  without  any  recognition  by 
him  of  any  right  or  interest  on  the  part  of  the  plaintiff  or  his 
wife  from  the  time  the  house  was  erected.  If  this  was  the 
case,  then  the  rents  cannot  be  recovered  in  this  form  of  action. 
The  title  to  real  estate  cannot  be  tried  in  an  action  of  aswmjh 
9U:  Dudding  v.  HiU,  15  111.  61;  MeNair  v.  SwaHtj  16  Id.  24; 
Oreenup  v.  Vemar^  16  Id.  26.  The  judgment  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 

Actions  ni  WmoB  Tnui  to  Bbal  Bratb  mat  hot  bb  Trod  ob 
QuBBTiOHBO.  — There  are  oertain  fonna  of  aotion  appropriate  for  the  trial  of 
title  to  laady  both  under  the  oommoii-Uw  and  oode  qfitema  of  pleading. 
Under  the  common  law,  the  form  now  in  general  nee  ia  ejeotment^  though 
in  aome  etatee  the  action  of  treepaaa  to  try  title  haa  been  enbetitnted.  It 
may  not  be  proper  to  speak  of  forma  of  action  under  the  oode  syatem,  yet» 
though  it  ia  said  that  under  this  system  only  one  form  of  civil  action  exists 
(GaL  Code  Civ.  Proa»  see.  d07),  this  is  not  whoUy  true.  The  prorisions  con- 
eeming  the  non- joinder  of  certain  censes  of  action  require  separate  suits  for  va- 
rious purpoees»  and  the  allegations  necessary  and  peculiar  to  each  render  each 
action  different.  Under  this  system,  also^  an  action  for  the  recovery  of  real 
property  ia  recognised  as  an  action  not  to  be  encumbered  with  daima  for  other 
and  different  relief,  but  as  an  action  proper  to  stand  alone,  and  therefore  in 
this  action  cansea  of  action  of  a  different  nature  may  not  be  joined:  Cal.  Code 
Civ.  Proc.,  sec.  427.  The  reasons  for  the  separation  of  causes  of  action  in 
this  manner,  and  for  necessitating  different  suits  for  relief  of  a  different 
aature,  are  obvioua»  whether  we  are  considering  the  common-law  or  the  code 
system.  They  rest  in  the  neoeasity  of  maintaining  as  far  as  practicable  the 
eongruity  and  conaiBteney  of  the  canaes  of  action  seed  on  and  the  relief 
sought,  in  order  to  prevent  the  inevitable  oonfusian  which  would  attend  the 
joining  causes  of  action  of  an  opposite  and  incongruous  nature.  For  this 
reason,  then,  the  trial  of  title  to  realty  is  relegated  to  a  certain  form  or  char* 
acter  of  action,  and  for  the  same  reason  the  converse  is  true,  and  the  tiUe  to 
realty  cannot  be  tried  in  other  actions,  instituted  for  a  difforent  relief.  And 
therefore,  aa  a  general  ruK  when,  in  order  to  obtain  a  relief  other  than  the 
recovery  d  the  land,  it  ia  necessary  for  the  plaintiff  not  only  to  prove  and 
eatabliah,  bat  to  "  tiy,"  his  title  to  the  land,  aa  where  there  is  some  one  in 
posseedoB  with  a  homaJUU  daim  of  title,  he  must  first  tiy  his  titleand  obtain 
his  land  in  aa  appropriale  aetion,  and  if  that  action  doea  not  afford  the  relief 
MiginallyBonglhl^  he  may  then  maintain  the  proper  aetlon  for  tlMilpiirpooe.  It 
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IB  to  be  remembered^  boweTer*  that  there  are  certain  local  actions  for  injury 
to  the  realty  in  which  the  title  thereto  may  be  put  in  issne.  Sncb  is  the  action 
of  trespass  quart  clausitm/rfgitf  wherein,  under  the  plea  of  Uberum  tencTnentum, 
a  freehold  in  the  defendant  may  be  given  in  evidence,  and  under  the  genera] 
issue  a  freehold  or  mere  possessory  right  is  admissible:  Cooleif  v.  O'Connor, 
12  Wall.  391-399;  Momtmoi  Beach  v.  Bogers,  1  Mass.  160.  Yet  this  cannot 
be  regarded  as  an  exception  to  the  principle  above  stated,  as  this  is  a  local 
action  concerning  realty  in  which  the  title  may  be  directly  involved,  and 
which  cannot  be  maintidned  against  one  who  had  a  right  of  entry:  See  Saw- 
son  V.  Morae,  4  Pick.  127.  In  equitable  suits,  also,  title  to  realty  may  some- 
times be  tried  upon  the  principle  that  jurisdiction,  having  once  rightfully  at- 
tached, shall  be  made  effectual  for  the  purposes  of  complete  relief:  Freeman 
on  Cotenancy  and  Partition,  sees.  449,  450.  But  in  personal  or  transitory 
actions,  the  title  to  real  property  cannot  be  tried  or  adjudicated:  Clement  v. 
Wi^uK  40  Pa.  St.  250;  Green  v.  Ashland  Ir<m  Co.,  62  Id.  102;  Haileck  v. 
Mixa\  16  Cal.  579;  Page  v.  Fowler,  28  Id.  611. 

AasUMPSiT,  therefore,  is  not  a  proper  action  for  the  trial  of  title  to  realty, 
as  it  is  a  personal  action,  and  not  designed  for  that  purpose.  AssumpsU  for 
tlie  use  and  occupation  of  land,  or  for  rent,  is  a  very  common  action,  and  it 
has  been  frequently  sought  to  raise  the  question  of  title  in  this  action.  But 
this  lias  been  uniformly  prohibited,  since  the  gist  of  the  action  is  a  contract* 
express  or  implied,  and  therefore  the  relation  of  landlord  and  tenant  must 
exist  between  the  parties:  Birch  v.  Wright,  1  Term  Bep.  378,  387;  Crvpps  v. 
Bhink,  9  DowL  &  R.  480;  WinterboUom  v.  Ingham,  7  Q.  B.  611;  Vander* 
iieuvel  V.  Starrs,  3  Conn.  203;  BaUen/ine  v.  McDowell,  2  Scam.  28;  Duddmg  v. 
nni,  15  m.  61;  McNair  v.  Schtoartz,  16  Id.  24;  Greenup  v.  Vemor,  16  Id.  261; 
Bttrjers  V.  Wiggs,  12  B.  Mon.  504;  ffqffar  v.  Dement,  6  Gill,  132;  Codman  v. 
Jenkins,  14  Mass.  93;  AUenr,  Thayer,  17  Id.  299;  CUy  qf  Boston  v.  Binney,  11 
Pick.  1;  Mayo  v.  Fletcher,  14  Id.  525;  Munroe  v.  Luke,  1  Mot.  459-465; 
IJolniea  v.  Williams,  16  Minn.  164;  Hurley  v.  Lamoreaux,  29  Id.  138;  Brewer 
V.  Conover,  18  N.  J.  L.  214;  Smith  v.  Stewart,  6  Johns.  46;  Bancroft  v.  War- 
dell,  13  Id.  489;  Butler  v.  Cowles,  4  Ohio,  204;  PoU  v.  Lesher,  1  Teates,  576; 
Ilou'jh  V.  Birge,  11  Vt.  190;  Ackerman  v.  Lyman,  20  Wis.  454;  Carpenter  v. 
UfiUnd  States,  17  Wall.  489;  Taylor  on  Landlord  and  Tenant,  sec  636;  Ab- 
bott on  Trial  Evidence,  351.  l^erefore  this  action  will  not  lie  by  a  disseisee 
against  .the  disseisor  for  rents  and  profits;  and  a  trespasser  or  adverse  tenant 
is  not  liable  in  this  form  of  action,  since  the  title  to  the  land  is  involved  and 
there  is  no  privity  of  contract  between  the  parties:  Daiddson  v.  Ernest,  7  Ala. 
817;  Srmihv.  Houston,  16  Id.  Ill;  Fielder  v.  Childs,  73  Id.  667;  Strinnfrllow 
V.  Curry,  76  Id.  394;  Richardson  v.  Ridiardaon,  72  Me.  403;  Bigelow  v.  Jones, 
10  Pick,  165;  Thomas  v.  Pickering,  13  Id.  353;  Bracket  v.  Norcross,  1  Me.  89; 
StockeU  v.  Watidns,  2  Gill  &  J.  326;  Barnard  v.  Pope,  14  Mass.  438;  Kktridge 
V.  Peaslee,  3  Allen,  237;  Hurley  v.  LaTnoreasa,  29  Minn.  138;  Bdmandson  v. 
Kite,  43  Mo.  176;  AuU Savings  Bank  v.  Aull,  80  Id.  199;  Wigginy.  Wiggin,  6 
N.  H.  298;  VanAlstine  v.  McCarty,  51  Barb.  326;  Bockes  v.  Lansing,  74N.Y. 
437;  Evertsen  v.  Sawyer,  2  Wend.  507;  Ricltey  v.  Hinde,  6  Ohio,  371;  Irvine 
V.  IJanlin,  10  Serg.  k  R.  219;  WilUam  v.  WatBns,  3  Pet.  61,  52;  McLang  v. 
Ross,  5  Wheat.  124;  the  remedy  in  such  case  being  an  action  of  ejectment^ 
and  for  mesne  profits:  McNair  v.  Schtoartz,  16  111.  24;  Binney  v.  Chapman,  6 
Pick.  129,  130;  Van  AlsOiie  v.  McCarty,  51  Barb.  326;  or  as  the  rule  has 
been  elsewhere  stated,  indebitatus  assumpsit  for  rent  will  not  lie  in  favor  of  a 
stranger  for  the  purpose  of  trying  his  title;  or  by  one  of  two  litigant  partiet 
elaiming  the  land*  this  action  depending,  not  upon  the  validity  of  plaintiff's 
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title,  but  upon  a  oontnct  express  or  implied:  CMman  t.  JentinB^  14  Mass. 
93;  Sampson  ▼.  Shaeffer,  8  GaL  196. 

Therefore  the  action  will  not  lie  against  a  rendee  in  possession  under  a 
contract  of  sale  of  the  land  holding  over  after  condition  broken:  WhUerbd- 
Urn  V.  bighorn^  7  Q.  R  611;  Brewer  v.  Conotfer,  18  N.  J.  L.  214;  McNair  ▼. 
Schwartz^  16  111.  24;  nor  against  a  mortgagor  of  leasehold  premises  holding 
over  after  condition  broken:  Mayo  y.  Fletcher,  14  Pick.  525;  nor  against  a 
tenant  at  will  or  sufferance  snbseqaent  to  his  renunciation  of  the  title  of  bis 
landlord:  City  qf  Boston  v,  Bhtney,  11  Id.  1;  nor  against  a  judgment  debtor, 
for  the  use  and  occupation  of  land  set  off  on  execution  against  him,  where  he 
contests  the  regularity  of  the  proceedings,  unless  an  express  contract  be 
proved:   Wyman  v.  Ifook,  2  Me.  337. 

The  above  cases  are  cases  of  aseumpeU  for  use  and  oooupation  of  land,  bat 
it  is  equally  true  of  all  actions  of  cumtinpsU,  that  title  to  real  property  cannot 
be  tried  in  them.  Thus  (usumpsU  will  not  lie  to  recover  the  value  of  im- 
provements on  land  in  the  adverse  possession  of  another:  Nafldngtr  v.  BtiQi^ 
93  Pa.  St.  443.  And  so  a  disseisee,  until  he  has  regained  seisin  and  posses- 
sion by  judgment  or  entry,  has  no  such  interest  in  the  land  as  will  give  him 
an  interest  in  the  trees  which  have  been  severed  therefrom  and  sold  during 
the  continuance  of  the  disseisin;  and  of  course  he  has  no  such  interest  in  the 
money  for  which  they  were  sold  as  will  enable  him  to  maintain  aeaumpsU  for 
money  had  and  received:  Bigelow  v.  Jones,  10  Pick.  161;  see  Baker  v.  Howell, 
6  Serg.  &  R.  476.  So  Miller  v.  Miller,  7  Pick.  133,  a  case  where  one  co- 
tenant  brought  assumpsit  against  the  other  co-tenant  for  his  share  of  the 
proceeds  of  trees  sold  from  the  land  by  the  latter.  And  one  tenant  in  com- 
mon caimot  maintain  assumpsit  against  another  to  recover  back  the  price  of 
certain  ore,  paid  by  the  former  to  the  latter,  under  the  mistaken  supposition 
that  the  latter  had  an  exclusive  title  to  the  land  where  the  ore  Was  dug. 
The  proper  remedy  is  account  render:  Irvine  v.  Hanlin,  10  Serg.  &  R.  219. 
And  80,  also,  the  impeachment  of  a  deed  on  the  ground  of  fraud  is  not  a  ques- 
tion that  can  be  settled  in  assumpsU:  Batch  v.  Pattern,  45  Me.  41;  S.  C,  71 
Am.  Dec.  526. 

Yet  in  assumpsit,  as  in  other  transitory  actions,  title  to  realty  may  be  tried 
iscidentally.  Thus,  where  the  cause  of  action  is  a  breach  of  a  contract  re- 
lating to  land,  and  the  question  of  title  arises  incidentally,  and  the  rights  of 
the  parties  require  that  it  be  settled,  it  must  be  passed  upon  notwithstand- 
ing the  action  is  personal:  Lewis  v.  Boinnson,  10  Watts,  338;  NaJMngrr  v. 
Roth,  93  Pa.  St.  443. 

Replevin  and  Trover.  — As  we  have  already  seen  in  a  previous  note  in 
this  series  (note  to  Anderson  v.  Hapler,  86  Am.  Deo.  322),  neither  trover: 
Player  v.  Roberts,  W.  Jones,  243;  Martin  v.  Thompson,  62  Cal.  618;  Miller 
V.  Wesiton,  58  Miss.  831;  Heath  v.  Boss,  12  Johns.  140;  Mallier  v.  Tiinitp 
Church,  3  Serg.  &  R.  509;  S.  C,  8  Am.  Dec.  663;  Harlan  v.  Harlan,  15  Pa. 
St.  607;  S.  C,  63  Am.  Dec.  612;  nor  replevin:  Eaton  v.  Southln/,  Willes,  131; 
Halleck  v.  Mixer,  16  Cal.  579;  Page  v.  Fowler,  28  Id.  611;  S.  C,  39  Id.  417, 
418;  Kimball  v.  Lohmas,  31  Id.  154;  Pennybecker  v.  McDowjal,  46  Id.  661; 
Martin  v.  Tho^mpson,  62  Id.  618;  Anderson  v.  Hapler,  34  111.  430;  S.  C,  85 
Am.  Dec.  318,  and  see  the  cases  cited  in  the  note  thereto  322;  Miller  v.  fTe*- 
son,  58  Miss.  831;  PhilUps  v.  OastreU,  61  Id.  416;  Dc  MoU  v.  Hagertnan,  8 
Cow.  220;  S.  C,  18  Am.  Dec.  443;  Stochoell  v.  Phelps,  34  N.  Y.  363;  Johnson 
V.  Eiwood,  53  Id.  431;  Brown  v.  Caldwell,  10  Serg.  &  R.  114;  S.  C,  13  Am. 
Dec.  660;  Snyder  v.  Vaux,  2  Rawle,  423;  S.  C,  21  Am.  Dec.  466;  Lehman  ▼. 
KeUerrnan.  65  Pa.  St.  489;  Benick  v.  Boyd,  99  Id.  555;  S.  C,  44  Am.  Rep^ 
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124;  Harkm  ▼.  ffarkm,  15  Fil  St.  (M)7;  a  a,  63  Am.  Uto.  612,— wiU  tw 
for  timber,  erops,  fixture^  or  other  ehftttola  Mvered  from  the  freehold  while 
in  the  edverae  poieeerion  of  the  defeodaat;  end  thie  for  two  reaaone:  1.  Be- 
eenee  in  order  to  maintain  theae  aotiona  the  plaintiff  nraat  be  entitled  to  the 
immediate  poeaeeaion  of  the  ehattel;  and  2.  Becanae  a  qneation  of  title  to  the 
land  la  inTolved,  and  title  eannot  be  tried  in  theae  aetiona,  except  inoidan- 
tally.  Ihe  remedy  of  the  owner  in  anch  caae  ia  an  actkn  of  ejectment^  with 
treepaaa  for  meane  profita:  Van  Ahtim  ▼.  MeCmip^  51  Barb.  826;  Dt  MoU  ▼. 
Hoiferman,  8  Gow.  220;  &  a,  18  Am.  Dea  443;  StodtweU  ▼.  Phelpt,  34  N.  T. 
863;  note  to  Andermm  t.  ^qpfor,  85  Am.  Bea  823-^827,  treating  thia  anbjeot 
foUy. 

For  the  aame  reaaon,  namely^  that  title  eannot  be  tried  in  replevin,  in  an 
action  of  replevin  for  grain  out  and  carried  away  from  land  of  which  the 
plaintiff  had  adverae  poiaeaaion,  the  defendant  ooold  not  defend  on  hia  alleged 
better  title  to  the  land,  hia  remedy  being  ejectment,  and  treepaaa  for  meane 
proflta:  Ldunan  v.  KeOemum,  66  Pa.  St  489. 

But  to  defeat  the  action  of  replevin  there  moat  be  aomething  more  than  a 
mere  aaaertion  of  title.  The  defendant  will  certainly  not  be  allowed  to  d^ 
feat  the  plaintiff 'a  action  by  merely  pleading  title  in  himaelf.  There  mnat 
be  an  actual  adverae  occupation  under  daim  of  title;  and  before  depriving 
the  plaintiff  of  hia  action  of  trover  or  replevin,  the  coort  will  look  into  the 
caae  and  determine  whether  there  ia  in  reality  n  cbim  of  title  to  try:  Page  v. 
Fowttr,  89  ObL  418;  PAiOfpa  v.  QattreU,  61  Miaa.  413;  Bremer  v.  Flemkng,  51 
Pa.  St.  162;  Ortm  v.  AMamd  Irm  Cb.,  62  Id.  97.  Thna  a  mere  ten^raxy 
ocoapancy  for  the  pnrpcee  d  taking  off  timber  by  one  having  no  right  of 
pcaaeaeion  ia  not  anch  an  actual  pooaeaaicn  aa  def eata  the  conatmctive  poa- 
aeaaion  which  the  law  caata  upon  the  owner;  and  aa  aoon  aa  the  timber  ia 
levered  hia  right  of  properiy  veata  in  it^  and  replevin  or  trover  liea  for  ita 
recovery:  Brewer  v.  Flendag^  mtpra;  Wriffki  T.  Omkr^  9  Watti^  17;  8.  0.,  86 
Am.  Dea  108. 

The  CUifomin  caaaa  make  n  fruiher  and  perhape  proper  reateiction  in  thia 
regard.  In  that  atate,  in  order  to  defeat  an  action  d  trover  or  replevin,  the 
defendant  muat  not  only  be  in  the  advene  pooeeaaicn  of  the  land  under  daim 
of  title,  but  he  mnat  alao  have  oolor  of  title.  Tlua  ia  put  upon  the  ground 
that  though  a  poaaeerion  taken  by  bow  and  apear,  without  oolor  of  title,  but 
with  intent  to  daim  the  fee  exduaive  of  any  other  rights  and  to  hold  it 
againat  all  comera,  ia  auffident  to  put  the  atatute  of  limitationa  in  motion, 
and  at  the  expiration  of  five  yean  veat  in  the  uauiper  a  right  under  the  atat- 
mte  which  ia  equivalent  to  title;  yet  until  the  atatnte  haa  run  he  ia,  aa  to  the 
true  owner,  a  mere  intruder,  without  right.  And  therefon  "it  cannot  be 
aaid  in  any  Juat  aenae  that  aa  between  him  and  the  true  owner  a  caae  of  con- 
flicting titles  ia  presented  until  the  atatnte  haa  run;  or  that  until  then  then 
can  be,  aa  between  them,  any  subetanttal  conteet  aa  to  the  title.  But  aa  te 
the  other  or  aeoond  kind  of  adverae  poeaeasian,  the  caae  ia  otherwiae.  Then 
dM  possaaaion  ia  accompanied  by  at  least  a  oolorable  title,  and  an  actual  and 
subetantial  conteet  aa  to  the  title  must  ariae  whenever  the  perty  out  of  poe- 
aeaaicn  undertakee  to  aaaert  hia  righta  in  any  kind  of  action,  for  they  occupy 
the  poeition  of  Aftnfliwfcing  claimantaaa  to  the  true  title,  and  not  aa  to  the  poa- 
aeaaion  only  ":  KMbaU  v.  Lohmas,  31  GaL  154,  169,  per  Sanderaon,  J.  See 
alao  Page  v.  Fowler,  39  Id.  417,  418;  Martin  v.  Thon^pmm,  62  Id.  618.  Thia 
reaacning  would  be  entirdy  satisfactory  if  it  disposed  of  the  other  objection 
to  the  maintenance  of  replevin  or  trover  againat  an  adverae  occupant,  namdy, 
that  the  plaintiff  must  be  entitled  to  the  immediate  poaaaaaion  of  the  chattel. 
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to  which  it  it  held  he  is  not  entitled  when  oat  ol  the  poewwiiion  of  the  had: 
See  note  to  Andermm  ▼.  Haplar,  85  Am.  Dee.  321,  822.  Thie  ohjeotion  !•  not 
Answered,  nnlees  an  answer  is  to  be  foond  in  the  remarks  of  Sanderson,  J.^ 
regarding  the  difbrenoe  between  the  eonunon-Uw  and  eode  sjstema  of  pre- 
eedore. 

Replevin  is  not  intended  lor  the  summary  removal  of  tenants.  This  was 
held  in  8nM  v.  Cfranit  66  Me.  256^  where  the  owner  attempted  to  get  rid  of 
an  obnozioDs  tenant  by  replevying  the  hoose  in  which  he  lived. 

As  to  the  maintenance  of  trover  or  replevin  after  re-entry  by  the  ownert 
see  note  to  Andermm  v.  fft^pkr,  85  Am.  Dee.  825. 

TrruB  MAT  BB  Tbixd  InoiDxaTALLT  iH  Tkaksro&t  AcnovB.  Thooi^ 
tiUe  to  land  may  not  be  tried  and  adjndicated  upon  direetily  in  transitory  ac- 
tions, snch  as  amrnitptU,  replevin,  and  trover,  yet  if  it  arises  incidentally  H 
may  be  heard  and  passed  npon:  Harlan  v.  Harlan^  16  Pa.  St.  607;  S.  C,  53 
Am.  Dee.  612;  EllioU  v.  Poweit,  10  Watts,  453;  a  C,  36  Am.  Dee.  200;  Ckm- 
aa  V.  WHghi,  40  Pa.  St.  260;  Often  v.  AMmd  Iram  Cb.,  62  Id.  102;  N<nf^ 
finger  v.  Roih,  93  Pa.  St.  443;  LewU  v.  RobmKn,  10  Watts,  838;  Biffginmm  v. 
Tin-k,  5  Mass.  341;  Heath  v.  Roee^  12  Johns.  140;  provided  there  is  no  ad- 
verse possession:  Oreen  v.  Aakiand  Iron  Co,,  mtpra;  Ckmefd  v.  FTH^  enpra. 
The  langnage  of  Chief  Justice  Field  in  J7a/2edk  v.  iftsBsr,  16  OaL  579,  is  iUiis- 
tiative  of  this  prinetple:  "The  complaint  does  not  show  that  the  title  to  land 
is  involved  in  any  snch  sense  as  to  prednde  the  action.  In  all  cases  where 
the  owner  of  real  estate  soes  for  property  severed  from  the  freehold,  the  ac- 
tion mnst  rest  npon  the  proof  in  the  first  instance  of  title  or  right  of  posses 
sion  to  the  premises  in  the  plaintiif ;  and  if  the  position  of  the  respondent 
were  tenable,  no  action  for  the  recovery  of  snch  property  woold  ever  lie.  If 
the  complaint  alleged  the  title,  it  would  npon  his  argument  be  denmrrable; 
if  it  merely  alleged  ownership  of  the  property,  the  party  would  be  excluded 
on  the  trial  from  proof  of  his  titles  or  be  nonsuited  on  its  production.  The 
true  rule  is  this:  tiie  plainti£f  out  of  possession  cannot  sne  for  property  sev- 
ered from  the  freehold  iHien  the  defendant  is  in  possession  of  the  premises 
from  whieh  the  property  was  severed,  — holding  them  adversely  in  good  faith, 
under  daim  of  color  and  title;  in  other  words,  the  personal  action  cannot 
be  made  the  means  of  litigating  and  determining  the  title  to  the  real  property 
as  between  conflioting  claimants.  But  the  rule  does  not  ezdnde  the  proof  of 
title  on  the  part  of  the  plaintiff  in  other  cases,  for  it  is,  as  we  have  already 
obeerved,  upon  snch  proof  that  the  right  of  recovery  rests.  It  is  because  the 
plaintiff  owns  the  premises,  or  has  the  right  to  their  possession,  that  he  is 
entitled  to  the  diattel  which  is  severed,  and  that  must  of  course  be  in  the 
first  instance  estabUsbed.  A  mere  intruder  or  trespasser  is  in  no  position  to 
raise  the  question  of  title  with  the  owner  so  as  to  defeat  the  action.  .  .  •  • 
Here  the  complaint^  so  far  from  showing  a  case  of  conflicting  titles,  shows  a 
case  of  lawlees  invasion  upon  the  estate  of  the  deceased,  a  destruction  of  its 
growing  timber,  and  a  tortious  removal  of  the  severed  property  by  the  de- 
fendant. "  To  this  extent  it  is  obvious  that  the  tide  to  realty  may  be  proved; 
otherwise  theee  actions  could  seldom  if  ever  be  maintained  when  the  chattels 
in  question  had  ever  been  connected  with  realty.  So  as  in  Hcdleck  v.  Jfiwr, 
eupra^  where  the  property  sued  for  has  been  severed  from  plaintiff's  land,  he 
can  show  his  ownership  of  the  chattel  by  showing  his  ownership  of  the  lan^ 
snleas  defendant  has,  and  had  when  the  property  was  severed  from  the  free- 
hold,  adverse  possession  of  the  land,  claiming  title  thereto:  Martm  v.  Thomp' 
«m,  62  CSal  621.  So  a  trespasser  sowing  wheat  on  land  cannot  mi^mti^iTi  f^ 
plevin  against  the  true  owner,  who  enters  into  actual  possession  and  cuts  the 
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grain,  and  the  defendant  may  ahow  that  he  was  the  real  owner  of  the  land* 
and  as  such  entered  into  poeeeesion  and  took  the  crop,  and  that  the  plaintiff 
was  merely  a  trespaeaer:  ElUoU  ▼.  Powell,  10  Watte,  453;  8.  C,  96  Am.  Deo. 
200;  and  so  in  an  action  of  trover  for  converting  a  quantity  of  hoops,  the  de- 
fendant may  show  that  he  had  a  right  to  cut  the  hoops  from  the  land  from 
which  they  were  taken,  ae  this  would  not  be  litigating  a  claim  of  title:  Hari 
y.  Hart,  48  Mich.  175;  and  see  Vannesa  ▼.  Nafie,  5  N.  J.  L.  683. 

And  even  in  the  action  of  forcible  entry  and  detainer  the  title  to  land  magr 
eometimes  be  given  in  evidenoe.  This  subject  is  fully  treated  in  the  note  to 
Beeler  v.  CardvoeU,  11  Am.  Dec  562-557. 

Partition.  —  In  order  that  a  complainant  may  haTo  a  right  to  partitioo,  he 
must  be  seised  in  common  or  jointly  with  his  co-tenant.  He  must  hold  the 
possession  as  well  as  the  title  in  oommoo.  Therefore  if  he  is  ousted  from  the 
possession  by  his  co-tenant  he  is  not  seised,  but  disseised,  and  cannot  supporl 
a  suit  for  partition,  but  must  first  regain  his  possession  fay  an  action  of  ejeot- 
ment.  "  Proceedings  for  partition  were  not  designed  as  an  alternative  rem- 
edy with  the  action  of  ejectment.  It  was  always  necessary  at  common  law, 
and  is  still  essential  under  most  of  the  American  statutes,  that  the  applicant 
for  partition  be  actually  or  constructively  in  possession  of  the  real  property 
sought  to  be  divided.  If  it  be  held  adversely  to  the  applicant,  he  must  first 
establish  his  right  by  an  action  to  recover  possession":  Freeman  on  Cotenaney 
and  Partition,  sec.  447;  MtxUhewmm  v.  Johnaon,  Hoff.  Cfa.  660;  London  T« 
Overby,  40  Ark.  155;  Adam  v.  A7nt9  Iron  Co.,  ^  Conn.  230;  Mattcdrv.  Paym, 
15  Fla.  682;  Bonner  v.  Proprietor$,  1  Mass.  475;  Hqffman  ▼.  Btard,  22  Mioh. 
66;  Spight  v.  Waldron,  51  Miss.  356;  Oramer  v.  Itfory,  34  Mo.  523;  Rosier  ▼. 
Johnson,  35  Id.  331;  Forder  v.  Davis,  38  Id.  107;  Jloyt  v.  Tuera,  35  N.  J.  £q. 
360;  Van  Schuyler  v.  Mtdford,  59  N.  Y.  431;  SuUivan  v.  SuOivan,  66  Id.  37; 
Fhreneev.  Hopkins,  46  Id.  182;  Bumhans  v.  Bumhans,  2  Barb.  Ob.  405;  Ckipp 
V.  Bromagham,  9  Cow.  461;  Jenkins  v.  Van  Schaack,  3  Paige,  245;  WUherspoom 
V.  Dunlap,  Harp.  390;  Thomas  y,  Oartfon,  4  Dev.  224;  S.  C,  25  Am.  Dea 
708;  Drew  v.  Clemmons,  2  Jones  Eq.  314;  SiT7ipson  v.  Wallace,  &3  N.  C.  477; 
Harmon  v.  Kelley,  14  Ohio,  502;  S.  C,  45  Am.  Dec.  652;  Farris  v.  Hayes,  9 
Or.  86;  Law  v.  Patterson,  1  Watts  &  S.  184;  Harding  v.  DeoiU,  10  Phila.  95; 
McMasters  v.  Carothers,  1  Pa.  St.  325;  LongweU  v.  Benlley,  3  Onnt  Cas. 
177;  Conyers  v.  Daims,  11  R.  I.  527;  Brock  ▼.  Eastman,  28  Vt.  660;  S.  C,  67 
Am.  Dec.  733;  Cttrrin  v.  SprauU,  10  Gratt.  145;  Chapinv.  Sears,  18  Fed.  Rep. 
814;  Oiffard  v.  WUliams,  L.  R.  5  Ch.  546;  Allnatt  on  Partition,  53;  Co.  lit. 
167  a.  A  partition  suit  does  not  ordinarily  "deal  with  or  decide  questions 
of  controverted  title.  Its  purpose  is  to  make  division  among  the  parties  be- 
fore the  court  of  real  estate  in  which  they  hacl  interests  or  estates  that  were 
not  in  controversy  as  among  themselves  **;  Oay  v.  Purpart,  106  U.  S.  689; 
See  also  Lessee  qf  JlcCall  v.  Carpenter,  18  How.  302;  Wallaee  v.  Harris,  32 
Mich.  380-390.  And  as  the  right  to  partition  rests  upon  a  common  and  not 
a  disputed  title,  a  proceeding  for  partition  is  not  adapted  to  the  trial  of  ques- 
tions of  title:  Sullivan  v.  Sullivan,  66  N.  Y.  37. 

Yet,  though  a  bill  for  partition  will  not  lie  where  the  legal  title  is  in  doubt» 
the  bill  may  be  retained  until  the  title  is  settied  at  law:  Chopin  v.  Sears,  18 
Fed.  Rep.  814;  Harding  r.  DeviU,  10  PhiU.  95;  HoytY,  7W*<,  85K.  J.  Eq. 
360;  Moore  v.  Gordon,  44  Ark.  334. 

To  DfJ'eai  Partition  SuU,  D^'ect  in  Title  or  Adverse  Possession  mmst  Appear.  — 
As  in  tho  case  of  personal  or  transitory  actions,  the  defendant  cannot  defeat 
a  partition  suit  by  a  mere  allegation  that  he  holds  the  adverse  possession  of 
the  premises  if  such  is  not  in  fact  the  case.     And  in  pleading  he  must  dis- 
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•«OTer  his  own  title  if  he  sets  np  an  adrene  title,  and  if  he  disputes  tiie  oom* 
iplainanf  B  title  he  mnst  show  wherein  it  is  defective:  ffndmm  ▼.  P^iineif,  14 
W.  Va.  661;  I^oian  t.  Sbdiy,  02  How.  Fr.  102;  Ltuxu  ▼.  Gmg,  10  N.  J.  Bq. 
^7;  Overton  ▼.  Woolfolk,  6  I>uia,  371;  KnolU  ▼.  Bamkari,  71  N.  Y.  474. 

When  Equity  toUl  Decree  Partition  notvritatainiing  Adverse  Poeaeathn, — 
^' While  a  oonrt  of  equity  will  not»  aooording  to  a  prepondenmoe  of  the  an- 
ihoritiesy  sustain  a  bill  for  partition  against  a  defendant  in  adverse  posses 
eion,  yet  this  mle  mnst  be  regarded  as  sabcMrdinate  to  the  more  general  and 
beneficial  rale  of  equity  jnrisprndenoe,  that  'jurisdiction  having  onoe  right- 
fully attached,  it  shall  be  made  effectual  for  the  purposes  of  complete  relief.* 
Hence,  when  a  suit  is  rightfully  in  equity,  and  from  the  adjudication  there 
made  it  appears  that  the  pcurties  are  co-owners,  and  entiUed  to  partition,  a 
-decree  for  such  partition  may  be  made  irrespective  of  the  question  whether 
tl  e  complainant  is  seised  or  disseised  ":  Freeman  on  Ootenancy  and  Parti- 
-tkoa,  sec.  449.  So,  upon  a  bill  to  obtain  the  construction  of  a  will,  and  for 
4ui  accounting  and  pcurtition,  where  the  defendants  were  in  possession  claim- 
ing under  the  will,  the  court,  having  acquired  jurisdiction  for  the  purpose 
of  construing  the  will,  proceeded  to  do  complete  justice  between  the  parties 
by  sompelling  an  accounting  and  partition:  Scott  v.  Ovemeey,  60  Barb.  178; 
Ho^ord  V.  Jlierwin,  6  Id.  62;  see  also  Freeman  on  Cotenancy  and  Partition, 
-sec.  439.  So^  **  whenever  it  is  necessary  for  a  party  to  go  into  equity  to  es- 
tablish his  titie,  or  to  obtain  relief  based  upon  a  titie  which  is  confessedly 
•equitable  merely,  the  defendant  cannot  escape  partition  by  establishing  an 
adverse  possession  **:  Freeman  on  Cotenancy  and  Partition,  sec.  449.  The 
-doctrine  that  partition  will  not  lie  when  the  defendant  is  in  adverse  posses- 
sion of  the  premises  does  not  apply  when  the  plaintiff's  title  is  an  equitable 
eoe  only.  And  therefore,  in  a  proceeding  to  establish  an  equitable  title,  and 
also  for  partition,  the  court,  having  acquired  jurisdiction  of  the  cause,  may 
proceed  to  determine  the  whole  controversy  by  decreeing  a  partition:  Dam^ 
tron  V.  Jameaon,  71  Mo.  97;  Rosier  v.  Cfriffith,  31  Id.  171;  Moore  v.  Gordon,  44 
Ark.  338,  339.  But  a  bill  to  determine  and  settie  a  diluted  legal  titie  and 
for  partition  is  multifarious,  and  will  not  lie,  though  the  bill  may  be  retained 
until  the  legal  titie  is  settied  at  Uw:  Chaii^  v.  Seaare,  18  Fed.  Rep.  814. 

In  Some  Staiea,  Disaeiaed  Co-tenant  may  have  Partition  by  virtue  of  the 
statutes  there  prevailing,  the  tendency  being  to  permit  it  if  the  language  of  the 
statute  is  not  such  as  to  prohibit  it:  Freeman  on  Cotenancy  and  Partitian, 
sea  460;  Noce  v.  Daveggio,  3  West  Coast  Rep.  491  (CaL);  Martin  v.  WaOber^ 
l»  CaL  690;  Hancock  v.  Lopes,  63  Id.  362,  371;  Oatea  v.  Salmon,  36  Id.  607| 
BM>  V.  Navarro,  33  Id.  466;  Morenhout  v.  Higuera,  32  Id.  289;  Deuprey  v. 
Deuprey,  27  Id.  329;  Howey  v.  CMnga,  13  DL  108;  S.  C,  64  Am.  Dec.  427; 
Oage  v.  Beid,  104  DL  409;  Fouat  v.  Moorman,  2  Ind.  17;  Godfrey  v.  Ooeiftty, 
17  Id.  9;  Miller  v.  Noble,  86  Id.  627;  Cooter  v.  Baaton,  89  Ind.  186;  Scar- 
horaugh  v.  Smith,  18  Kan.  399;  Overton'a  ffeira  v.  WooifoEk,  6  Dana,  374;  Bay- 
Uea  V.  Buaaqf,  6  OreenL  167;  Call  v.  Barber,  12  Me.  326;  Marahatt  v.  Orehore, 
13  Met.  464;  Woody.  Le Baron,  8  Cush.  473;  Cooky,  WM,  19  Minn.  170| 
MiUer  v.  Dennett,  6  N.  H.  109;  Tabter  v.  Wiaeman,  2  Ohio  St.  207;  Cuyler  v. 
PerriU,  1  Abb.  C.  C.  181.  '*  In  truth,  the  limitations  attending  proceedings  in 
partition  are  ccnstantiy  weakening,  and  the  tendency  to  do  full  and  complete 
justice  to  the  parties  in  one  action  is  becoming  irresistible.  Wherever  the 
question  has  recentiy  arisen  as  a  new  question,  the  answer  to  which  the 
courts  were  free  to  give  without  consulting  decisions  made  at  an  early  day, 
when  the  common-law  rules  w«re  more  potent  than  at  present^  it  has  been 
resolved  in  favor  of  taking  jurisdiction  whenever  the  complainant  shows  himsell 
Air.  Dsc.  VOU  LXXXIX-28 
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seised  of  the  requisite  title,  whether  the  lands  soaght  to  be  partitioaed  u« 
held  adversely  to  him  or  not ":  Freeman  on  Cotenancy  and  Partition,  seo.  400, 
dting  Scarbormgh  ▼.  SmttJi,  18  Kan.  399;  Martin  v.  WaOcer,  68  CaL  590;  Oc^ 
▼.  Beid,  104  HI.  609;  Noce  v.  Da/oeggio,  3  West  Coast  Rep.  491;  Ch^fler  ▼.  Fer* 
rill,  1  Abb.  C.  C.  182. 

Title  mat  not  bk  Tbisi>  nr  Fobsolositbb  Procbeddios.  The  proper 
■cope  of  a  foredosnre  suit  is  to  bar  the  rights  of  the  mortgagor  and  those 
claiming  under  him.  And  therefore  it  is  not  a  proper  proceeding  to  try  » 
claim  of  title  paramount  or  adverse  to  the  mortgagor.  The  only  proper  par- 
ties to  the  suit  are  the  mortgagor  and  the  mortgagee,  and  those  who  have 
acquired  interests  under  t&em  subsequent  to  the  mortgage;  and  it  is  not  com- 
petent for  the  mortgagee  to  make  a  party  defendant  of  one  who  chums  ad- 
versely to  the  title  of  the  mortgagor  and  prior  to  the  mortgage  for  the  purpose 
of  trying  the  validity  of  his  adverse  claim  of  title  in  the.  foreclosure  suit: 
JBagle  Fire  Co.  v.  LerU,  6  Paige,  637;  Candng  v.  SmUh,  6  N.  T.  84;  Didt 
V.  Reynolds,  96  U.  S.  340;  Chajrin  v.  WaOeer,  2  McCrary,  176;  ITiUr.  Meeker, 
23  Conn.  594.  ''A  court  of  equity  is  not  an  appropriate  tribunal," says 
Graves,  J.,  in  Summere  v.  Bromley,  28  Mich.  125,  "nor  is  a  foreclosure  suit  a 
suitable  proceeding  for  the  trial  of  elaims  to  the  legal  title  which  are  hostile 
and  paramount  to  the  interests  and  rights  and  titles  of  both  mortgagor  and 
mortgagee.  Such  a  trial  will  neither  fall  in  with  the  nature  of  the  jurisdio* 
tion  or  the  genius  or  frame  of  the  particular  remedy."  See  also  Lanf/e  v. 
Jones,  5  Leigh,  192;  FreUnghuyeen  v.  Colden,  4  Paige,  203;  Bathbone  v.  Hboney, 
68  N.  Y.  463;  MercJuitUs'  Bank  v.  Thomson,  56  Id.  7;  Brundage  v.  Missionary 
Sodeiy,  60  Barb.  204;  Palmer  v.  Tager,  20  Wis.  91;  PeUon  v.  Farmm,  18  Id. 
222.  Furthermore,  there  is  no  privity  between  the  adverse  claimant  and  the 
mortgagee,  and  for  this  reason  he  cannot  be  made  party  to  the  suit  for  the 
purpose  of  litigating  his  title.  He  is  a  stranger  to  the  mortgagee,  and  ha» 
no  connection  with  the  mortgage,  nor  can  his  adverse  daim  of  title  be  in  any 
way  affected  by  the  foreclosure  suit,  in  which  he  has  no  interest.  For  these 
reasons,  then,  the  title  to  realty  is  not  properly  triable  in  foreclosure  proceed- 
ings: See  2  Jones  on  Mortgages,  sees.  1439,  1440,  1445;  Sedgwick  and  Wait 
on  Trial  of  Title  to  Land,  2d  ed.,  sec.  179  a;  San  Francisco  v.  L<twton,  18  Cal. 
465;  Marlow  v.  Barlew,  53  Id.  456;  Croghan  v.  Spenoe,  53  Id.  15;  Broome  ▼. 
^eer9,  6  Conn.  207;  Palmer  v.  Mead,  7  Id.  149;  Hill  v.  Meeker,  23  Id.  594; 
Gage  v.  Perry,  93  HI.  176;  Oage  v.  Directors,  8  Bradw.  410;  Carbine  v.  Sdxts- 
Han,  6  Id.  564,  567;  C(maey  v.  Hendricks,  8  Blackf.  189;  PaUison  v.  Shaw,  6 
Ind.  377;  Chamberlain  v.  Lyell,  3  Mich.  448;  Horton  v.  IngersoO,  13  Id.  409r 
Farmers*  and  Mechanics*  Bank  v.  Branson,  14  Id.  361;  WUkmson  v.  Oreen,  34 
Id.  221;  McClure  v.  Holbrook,  39  Id.  42;  Banning  v.  Bradford,  21  Minn.  308; 
Ifeumian  v.  Home  Ins.  Co.,  20  Id.  422;  Eagle  Fire  Co.  v.  Lent,  6  Paige,  635; 
FrtUngkuysen  v.  CoUen,  4  Id.  203;  Holcomb  v.  Holcomb,  2  Barb.  20,  23;  Brun- 
doge  V.  Missionary  SodOy,  60  Id.  204;  Jones  v.  St.  Joht,  4  Sand.  Ch.  208; 
Coming  v.  Smith,  6  N.  Y.  82;  Lewis  v.  Smith,  9  Id.  502;  Frost  v.  Coon,  30  Id. 
428;  MerchanU*  Bank  v.  Thomson,  55  Id.  7;  Bogey  v.  Shute,  4  Jones  Eq.  174;. 
Lyman  v.  Little,  15  Vt.  576;  Lange  v.  Jones,  5  Leigh,  192;  Stuart  v.  Coalter^ 
4  Rand.  74;  Pelton  v.  Farmin,  18  Wis.  222;  BoberU  v.  Wood,  38  Id.  60; 
Chopin  V.  Walker,  2  McCrary,  175;  Dial  v.  Reynolds,  96  U.  S.  340;  Peters  v. 
Bowman,  98  Id.  56;  Cragan  v.  Minor,  6  Cent.  L.  J.  354.  A  daim  of  para- 
mount title  under  a  tax  deed  is  not  property  cognizable  in  this  proceeding: 
Roberts  v.  Wood,  38  Wis.  60;  but  see  K^sey  v.  AbboU,  13  CaL  609.  Though 
where  the  claim  under  the  tax  deed  is  for  an  interest  in  the  equity  of  re- 
demption, the  lien  of  the  tax  having  attached  after  the  mortgage,  the  daim 
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ant  is  a  proper  party:  fforton  ▼.  InfftnoU,  13  Mich.  409;  see  Ca^hine  ▼. 
SebasOcm,  6  Bradw.  664. 

It  baa  been  asserted,  bowerer,  tbat  one  wbo  bae  been  made  a  party  to  a 
foreclosare  snit,  and  who  has  pleaded  a  paramount  title,  and  gone  to  trial 
without  objection  upon  that  issne,  cannot,  in  case  be  is  defeated,  claim  a  re- 
versal of  the  judgment  on  the  ground  that  the  issue  was  not  properly  triable 
in  that  suit:  See  Bradley  ▼.  ParkhMtnt,  20  Kan.  462;  SheUenberger  v.  Biser,  5 
Neb.  195;  LounOmry  ▼.  CcUnm,  8  Id.  469;  KeUty  t.  AhboU,  13  GaL  609. 
"  But  the  authorities  do  not  sustain  this  view;  all  the  title  a  mortgagee  can 
obtain  by  foreclosure  is  the  title  of  his  mortgagor,  and  that  is  the  only  title 
that  can  be  considered  in  a  foreclosure  suit ":  2  Jones  on  Mortgages,  sec.  1440; 
per  Horton,  C.  J.,  in  Bradley  v.  Parkkurst,  mtpra;  and  see  also  Cmning  t. 
Bnaik,  6  N.  Y.  82;  LewU  v.  Smith,  9  Id.  602. 

Whether  the  claiiA  asserted  by  the  defendant  is  an  adverse  daim,  and  withia 
the  rule  that  removes  such  claims  from  the  purview  of  a  foreclosare  suit,  doea 
not,  however,  depend  upon  the  statements  made  in  the  answer  regarding  it. 
As  in  the  case  of  partition  suits,  this  wiU  be  determined  from  the  allegatioos 
of  the  bill  and  upon  the  testimony  in  the  case  as  to  the  nature  of  the  aUagod 
adverse  title:  CaMne  v.  SebatUan,  6  Bradw.  664,  667. 

TiTLX  TO  Land  is  kot  Tbiabls  in  Foboiblb  Bntbt  and  Dstainxb  ob 
UNLAwnrL  DxTAiNXR  Sttttb:  See  this  subject  treated  at  length  in  the 
note  to  Beeler  v.  Cardwell,  77  Am.  Deo.  662-^7,  wherein  also  are  enumer- 
ated the  instances  where  the  title  may  be  given  in  evidence.  See  also  King*^ 
Adm*r  v.  SL  Louie  Oaa  LiglU  Co.,  84  Id.  68,  and  casea  cited  in  the  note  69; 
Brown  v.  Beaity,  76  Ala.  250. 

Ck>NDKiCNATiON  Procebdinos.  —Conflicting  titles  to  land,  it  is  held,  can* 
not  be  tried  in  condemnation  proceedings.  The  parties  in  actual  possession 
claiming  title  are  presumed  to  be  the  owners  of  the  land,  and  are  entitled  to 
compensation  before  it  can  be  taken  for  public  uses:  Sacramenio  Valley  RaU^ 
road  V.  MoffaU,  7  Gal.  577;  see  WUeox  v.  CUy  qf^Oakland,  49  Id.  29.  Yet, 
although  commissioners  or  juries  to  assess  damages  are  not  the  proper  tri* 
bunals  for  passing  upon  the  title  to  land,  yet  the  title  must  be  taken  into 
consideration  in  estimating  damages:  Mills  on  Eminent  Domain,  sec.  160. 

SPBcmo  Periormanox.— In«/(>R«9  v.  Boyd,  80  N.  C,  268,  the  supreme 
court  of  North  Carolina  decided  in  a  case  where  the  vendor  of  real  property 
brought  a  suit  for  specific  performance  against  a  vendee  in  possession  be- 
fore the  last  installment  of  purchase-money  was  due,  the  defendant  having 
made  default  in  some  of  the  installments  of  the  purchase-money,  that  the 
suit  was  prematurely  brought,  and  denied  the  ancillary  relief  prayed.  And 
the  court  remarked  that  the  vendor  might  have  maintained  ejectment,  and 
could  protect  the  property  from  waste  and  destruction  by  any  proper  pro- 
visional remedy. 

Motion.  —  The  title  to  real  property  cannot  ordinarily  be  tried  upon  a 
motion.  Upon  this  ground,  a  motion  by  an  assignee  under  a  deed  of  assign- 
ment, who  was  not  a  party  to  the  attachment  suit,  to  vacate  an  attachment 
levied  upon  land  of  the  debtor  after  the  assignment  was  denied  in  Copeland 
V.  PudmofU  etc  Ifu.  Co,,  17  S.  C.  116;  see  also  Jordan  v.  PoUlon,  77  N.  Y. 
618;  Doe  dem.  Turner  v.  Ote,  9  DowL  612.  And  likewise,  upon  a  motion 
to  compel  a  purchaser  at  a  foreclosure  sale  to  pay  his  bid  and  complete  his 
purchase,  a  doud  upon  the  title  being  suggested,  the  court  declined  to  pass 
upon  the  title  when  all  the  parties  who  might  at  some  future  time  raise 
the  question  were  not  before  the  court,  and  therefore  not  bound  by  the  dft> 
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^'dnoik:  ArgcUl  v.  Raynor,  20  Hun,  267,  following  Jordan  ▼.  PoOUm,  wpreu 
;  Bat  this  rale  does  not  apply  to  an  action  between  vendor  and  pnrbhaser, 

•  where  the  latter  daims  that  there  is  a  defective  title:  Loebmm  ▼.  BeOkw,  10 
.  Abb.  N.  O.  361. 

Trial  or  Title  in  Juffncn'  Coustb— Tbbspass  Quabb  Clavbuk  Fbxoit. 
— A  justice  of  the  peace  has  ordinazily  no  jorisdiction  to  try  and  determine 
«^eetions  oonoeming  titles  to  land.  And  where  from  the  defense  set  up  it 
•appears  that  a  qnestion  of  title  to  land  is  involved,  his  jurisdiction  will  fail: 
"2  Wait's  Law  and  Practice,  245.  So  where  in  an  action  of  traspass  quare 
-  -tknuum  /regU  the  defense  is  made  that  the  locus  inquoiatk  public  highway  or 
frivate  way  of  the  defendant,  this  raises  a  qnestion  of  title  to  land  which  can- 

•  not  be  tried  before  a  justice:  Saunders  v.  Wilstm^  15  Wend.  338;  Whiting  v. 
Dmae!^,  19  Id  373;  Striker  v.  MoU,  6  Id.  465;  but  see  Vasmess  v.  Ncf/ie,  6 

I   K.  J.  L.  683.    So  a  justice  has  no  jurisdiction  of  an  action  for  &]se  repra* 
10  aentations  as  to  the  title  to  land:  Brooks  v.  Delrymph,  1  Mich.  14fi. 


BlOKFORD   V.    FiBST    NATIONAL    BaNK   OF   ChIOAGO. 

[42  Illinois,  288.1 

Chmk  Tbanstsbs  to  Holder  Title  to  so  Muoh  or  Depositor's  Fmnit 
AS  It  Calls  roR,  it  seems,  and  when  presented  for  payment^  the  bank 
becomes  the  holder  of  the  money  to  the  use  of  the  owner  of  the  cheeky 
and  is  bound  to  account  to  him  for  that  amount,  provided  the  drawer 
has  sufficient  funds  on  deposit  subject  to  his  check  at  the  time  it  is  pr^ 
sented. 

Cbboks  are  Substantiallt  Inlakd  Bills  or  Exchano^  and  the  rules 
applicable  to  such  bills  are  slike  applicable  to  checks. 

Oertdtino  Check  ib  Equivalent  to  Aogeptanoe  or  Bill  or  Ezchavg% 
and  amounts  to  an  unconditional  promise  of  payment  by  the  bank  on 
demand. 

Checks  do  not  Lose  their  Characteristiob  as  Bills  or  Ezchanob  by 
being  certified. 

Drawer  or  Check  is  Bound  to  Pat  It,  whether  it  be  uncertified  or  cer- 
tified, if  payment  be  refused  by  the  bank,  upon  due  presentment*  and  the 
drawer  is  duly  notified  thereof. 

To  Fix  Liabilitt  or  Drawer  or  Check,  cf  Case  or  Non-fatment,  the 
holder  should  present  the  check  to  the  bank  on  which  it  is  drawn  within 
business  hours  of  the  day  next  succeeding  the  receipt  of  the  paper,  and 
give  notice  of  dishonor  to  the  drawer. 

Holder  or  Certitied  Check  has  Right  to  Look  to  Bank  as  well  as 
drawer;  snd  where  the  bank  has  failed,  and  made  an  assignment,  the 
holder  waives  none  of  his  rights  against  the  drawer  by  giving  notice  to 
the  assignee  not  to  pay  over  any  money  to  the  drawer,  as  the  holder 
looked  to  the  bank  for  the  amount  of  the  check. 

Febson  Contraotimg  as  Agent  will  be  Personallt  Responsible  when, 
at  the  time  of  making  the  contract,  he  does  not  disclose  the  fact  of  hii 
agency,  but  treats  with  the  other  party  as  being  himself  the  principal. 

IhuwER  or  Check  Who  Adds  Word  'Agent*'  to  his  Signature  n 
nevertheless  Personallt  Liable  thereon  if  the  bank  fails  to  pay  it^ 
and  he  is  duly  notified  thereof. 
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Assumpsit.    The  facts  are  stated  in  the  opinion. 

Runyan  and  Avery^  for  the  appellant. 
FMer  and  Shepardy  for  the  appellee. 

By  Court,  Breesb,  J.  This  was  an  action  of  assumpgit, 
brought  in  the  circuit  court  of  Cook  County  by  the  First 
National  Bank  of  Chicago  against  Russell  K.  Bickford,  on  a 
check  drawn  by  him  on  the  banking  house  of  J.  G.  Conrad^ 
and  certified  by  the  teller  of  that  house  as  ^*  good." 

The  check  was  drawn  and  certified,  and  deposited  in  the 
First  National  Bank  after  ten  o'clock,  a.  m.,  and  before  three- 
o'clock,  p.  M.,  of  the  twenty-ninth  day  of  September,  1864,  for 
the  benefit  of  one  Beardsley.  On  the  same  day,  the  First 
National  Bank  wrote  the  bank  of  Manitowoc  that  their  ac- 
count had  credit  by  Beardsley,  $1,547.51.  The  check  was 
placed  in  the  drawer  where  the  bank  kept  its  currency,  and 
remained  there  until  the  next  morning,  when  it  was  taken,  in 
the  usual  course  of  business,  to  Conrad's  bank  for  payment. 
The  bank  was  then  closed,  and  did  not  open  its  doors  for  busi- 
ness on  that  day,  nor  has  it  since.  The  check  was  protested 
for  non-payment,  and  due  notice  given  to  the  parties  inter- 
ested. 

This  suit  is  brought  to  recover  the  amount  of  the  check  of 
the  drawer;  and  the  question  is  fairly  presented,  whether  the- 
receipt  of  a  certified  check  is  of  itself  payment,  or  whether  a 
check,  upon  being  certified,  ceases  to  be  commercial  paper  and 
becomes  money. 

This  is  a  very  interesting  question,  and  one  on  which  able* 
argument  has  been  expended  on  both  sides. 

We  will  consider,  first,  what  is  the  effect  of  the  acceptance- 
of  an  uncertified  check  to  discharge  an  indebtedness;  next,, 
the  difference  in  this  regard  between  a  certified  and  an  un- 
certified check;  and  last,  is  the  liability  of  the  drawer  of  a 
check  of  either  description  fixed  by  protest  and  notice  of  non* 
payment  by  the  drawee? 

It  is,  by  the  universal  consent  of  the  commercial  world,  the 
contract  between  a  depositor  and  his  banker,  that  the  banker^ 
when  he  receives  the  deposit,  shall  pay  it  out  on  the  presenta- 
tion of  the  depositor's  checks,  in  such  sums  as  those  check* 
may  call  for,  and  to  the  person  presenting  them;  and  he 
agrees  with  the  whole  world  that  whoever  shall  become  the 
ewner  of  such  check  shall,  upon  its  presentation,  thereby  be» 
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come  the  owner  and  entitled  to  receive  the  amount  specified 
in  such  check,  provided  the  drawer  shall  at  that  time  have 
that  amount  on  deposit. 

The  check  of  a  depositor  upon  his  banker,  delivered  to  an- 
other for  value,  transfers  to  that  other  the  title  to  so  much  of 
the  deposit  as  the  check  calls  for,  which  may  be  again  trans- 
ferred by  delivery,  and  when  presented  at  the  bank,  the  banker 
becomes  the  holder  of  the  money  to  the  use  of  the  owner  of  the 
check,  and  is  bound  to  account  to  him  for  that  amount,  pro- 
vided the  party  drawing  the  check  has  funds  to  that  amount 
on  deposit,  subject  to  his  check,  at  the  time  it  is  presented: 
Munn  V.  Burchy  25  111.  40.  These  checks  are  received  and 
passed,  and  deposited  with  the  banker  as  cash,  subject,  of 
course,  to  be  made  good  if  not  paid  on  presentation:  Id.  39. 
This  is  the  legal  effect  of  an  ordinary  uncertified  check. 

Does  a  certified  check  do  more?  What  peculiar  virtue  does 
the  certificate  ''good"  bestow  upon  the  check?  Does  it, 
should  it,  amount  to  anything  more  than  an  acknowledgment, 
by  the  bank  on  which  it  t6  drawn,  that  the  drawer  has  funds 
on  deposit  to  meet  it,  and  which  the  bank  will  pay  over  to  the 
holder  of  the  check  upon  its  presentation?  Is  it  anything 
more  on  the  part  of  the  bank  than  its  guaranty  that  the  check 
is  drawn  in  good  faith,  and  will  be  paid  on  presentation,  and 
on  the  part  of  the  drawer  passing  a  check  so  certified,  he  is 
enabled  to  assure  the  public,  or  those  with  whom  he  is  deal- 
ing, that  everything  has  been  done  which  the  law  implies 
from  the  fact  of  drawing  the  check,  namely,  that  he  has  funds 
in  the  bank  sufficient  in  amount  to  pay  the  check?  All  this 
is  presumed  with  regard  to  an  uncertified  check.  There  may 
be  said  to  be  this  difierence  between  a  certified  and  an  uncer- 
tified  check:  in  the  former  description,  the  amount  of  the 
check  is  supposed  to  be  at  once  charged  up  against  the  drawer, 
80  that  he  can  no  longer  control  the  fund  on  which  it  is  drawn, 
or  rather  so  much  of  it  as  is  specified  in  the  check.  After 
being  so  charged,  it  is  no  longer  his  money,  but  the  money  of 
the  holder  of  the  check.  It  is  not  so  with  an  uncertified  check. 
A  party  having  one  thousand  dollars  on  deposit  with  a  bank 
may  give  A  a  check  for  the  amount,  and  before  A  presents  it 
he  may  be  anticipated  by  B,  who  has  also  a  check  for  the 
amount,  on  which  he  has  drawn  the  money.  One  effect,  then, 
of  a  certified  check  is  to  inspire  confidence  that  it  is  drawn 
on  an  existing  fund  in  good  faith,  and  is  no  longer  under  the 
control  of  the  drawer,  t^e  supposition  being  that  it  has  been 
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charged  by  the  bank  against  the  drawer  in  his  account  as 
paid,  which,  however,  was  not  done  in  the  case  before  us. 

Bank  checks,  whether  certified  or  not,  rest  a  good  deal  upon 
the  principles  of  the  law  of  negotiable  paper.  Some  eminent 
jurists  of  this  country  have  considered  them  as  a  species  of 
inland  bills  of  exchange,  and  they  are  so  considered  in  Eng- 
land. Cowen,  J.,  in  Harker  v.  Andersouj  21  Wend.  372,  says 
tL  check  is  a  bill  of  exchange,  payable  on  demand;  that  bill  is 
the  genus,  and  check  is  a  species.  Radcliff,  J.,  in  Cruger  v. 
Armstrongy  3  Johns.  Cas.  5  [2  Am.  Dec.  126],  says  a  check 
possesses  all  the  requisites  of  a  bill;  and  Kent,  J.,  in  the  same 
case,  said:  '* Checks  are  substantially  the  same  as  inland  bills, 
and  are  negotiable  like  inland  bills  payable  to  bearer";  and 
again  he  says:  ''A  check  has  all  the  requisites  of  a  bill  of  ex- 
change": Id.  8.  The  drawer  is  not  understood  as  promising  to 
pay,  except  upon  the  default  of  the  drawee.  All  the  authori- 
ties seem  to  agree  that  bank  checks  are  substantially  inland 
bills  of  exchange,  and  the  rules  applicable  to  them  are  alike 
applicable  to  checks:  Smith  v.  JoneSj  20  Wend.  192;  Merchants* 
Bank  v.  Spicer,  6  Id.  445;  Murray  v.  Jvdah,  6  Cow.  484;  Con- 
Toy  V.  Warren,  3  Johns.  Cas.  259  [2  Am.  Dec.  156];  Glenn  v. 
Nohle^  1  Blackf.  104;  Shrieve  v.  Duckham^  1  Litt.  194;  Hurnr 
phries  v.  Bicknell  2  Id.  296  [13  Am.  Dec.  268];  Sutcliffe  v.  Mo 
DoweU,  2  Nott  &  McC.  251;  Woods  v.  Schroeder,  4  Har.  &  J.  276. 
A  check  is  always  supposed  to  be  drawn  against  funds;  and 
this  court  has  held,  in  the  case  of  Munn  v.  Burchy  supra,  that 
the  check  is  an  assignment  or  appropriation  of  the  funds  to 
the  holder  of  the  check.  Certifying  a  check  to  be  "  good  "  is 
nothing  more  than  a  promise  by  the  bank  to  pay  it  when  pre- 
sented, as  in  the  case  of  the  acceptance  of  a  bill  of  exchange. 
Now,  in  the  latter  case,  what  are  the  rights  and  duties  of  the 
parties?  If  the  bill  is  accepted  by  the  drawee,  and  protested 
for  non-payment,  and  the  drawer  duly  notified  thereof,  the  law 
is  well  settled  he  is  bound  to  pay  the  bill,  with  damages  and 
oosts.  The  same  is  the  law  with  regard  to  a  certified  check: 
Bamet  v.  Smithy  30  N.  H.  266  [64  Am.  Dec.  290].  In  Willets 
v.  Phoenix  Bank,  2  Duer,  121,  it  was  held  that  certifying  a 
«heck  to  be  "  good  "  meant  not  only  that  it  was  good  when 
<;ertified,  but  that  it  shall  be  "  good  "  when  presented  for  pay- 
ment. If  this  was  not  so,  the  act  of  certifying  would  be  nuga- 
tory, and  amount  to  a  fraud. 

This  case  holds,  and  so  does  the  case  of  Bamet  v.  Smith,  supra, 
ihat  there  is  really  no  distinction,  in  the  nature  of  the  liability 
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created)  between  a  certified  check  and  a  note  of  the  bank  pay- 
able on  demand;  as  each  is  intended  to  circulate  as  money^ 
each  is  an  absolute  promise  to  pay  a  specific  sum  on  demand* 
The  only  difference  between  them  is,  that  the  promise  which- 
^.s  expressed  in  the  bank  note  is  implied  in  the  check.  They 
hold  that  the  act  of  the  bank  officers,  in  certifying  a  check,  i& 
to  appropriate  the  funds  of  the  drawor  in  the  bank,  to  the 
credit  of  the  check,  and  a  promise  tliat  upon  demand  they 
shall  be  applied  to  its  payment.  The  object  of  getting  a  check 
certified  is  to  enable  the  holder  to  use  it  as  money;  that  is,  to 
pass  it  to  others  with  the  same  certainty  of  its  acceptance,  as 
afibrding  the  same  security  to  a  holder,  and  by  certifying  the- 
bank  meant  to  give  the  check  a  currency  and  value  that  would 
not  otherwise  belong  to  it;  and  this  additional  value  can  only 
be  given  to  it  by  holding  the  certificate  to  be  an  unconditional 
promise  of  payment  whenever  payment  shall  be  demanded: 
Willets  V.  Phcsnix  Banky  ftupra. 

If,  then,  a  check,  certified  or  not,  is  like  an  inland  bill  of 
exchange,  the  drawer  of  this  check,  the  appellant  here,  under- 
took on  his  part  that  the  drawee,  Conrad,  should  accept  and 
pay,  and  Conrad  so  most  emphatically  promised  by  certify- 
ing it;  and  as  he  did  not  pay,  the  drawer  is  answerable,  he- 
having  due  notice  of  the  non-payment. 

Whether  the  check  was  received  by  the  appellee  as  cash  i» 
not  a  question  in  this  case,  inasmuch  as  the  court  tried  the- 
issue,  and  this  question  was  necessarily  before  it,  and  found 
against  the  appellant;  and  so,  also,  was  the  question  of  the- 
intention  of  appellee  to  look  to  Conrad,  and  not  to  the  appel« 
^ant,  for  payment. 

Although  it  be  the  fact  that  certified  checks  pass  from  hand 
to  hand  as  cash,  still  they  are  not  cash  or  currency,  in  the 
legal  sense  of  those  terms,  and  they  do  not  lose  on  that  ac- 
count any  of  their  characteristics  as  bills  of  exchange,  and' 
therefore,  when  dishonored,  the  holder  has  a  right  to  look  to- 
the  drawer  for  payment:  Munn  v.  Burch,  25  111.  40.  As  the- 
acceptance  of  a  bill  of  exchange  does  not  discharge  the  drawer,. 
BO  neither  should  the  acceptance  of  a  check,  manifested  by 
the  word  "  good  "  placed  upon  it  by  the  bank,  discharge  the- 
drawer.  According  to  the  weight  of  authority,  they  seem  Uy 
rest  on  the  same  principles.  In  this  respect  there  can  be  no- 
difierenoe  between  an  uncertified  and  a  certified  check;  the^ 
dishonor  of  either,  on  well-settled  piincipleBy  must  make  the> 
drawer  liable. 
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Upon  the  laat  question,  did  appellee,  in  presenting  the 
check  for  payment  at  the  bank,  and  giving  notice  to  appellant 
of  its  non-payment,  use  all  the  diligence  required  in  such 
cases  in  order  to  hold  the  drawer?  This  question  the  court 
below,  sitting  as  a  jury,  also  passed  upon,  and  we  think  it  did 
not  err  in  its  finding  upon  it. 

In  order  to  fix  the  liability  of  the  drawer  of  an  inland  bill 
of  exchange  or  check  in  case  of  non-payment,  the  holder 
should  present  the  bill  or  check  to  the  person  or  bank  on  which 
it  is  drawn,  within  business  hours  of  the  day  next  succeeding 
the  receipt  of  the  paper,  and  give  notice  of  the  dishonor  to 
the  drawer  (1  Parsons  on  Notes  and  Bills,  466,  477),  which 
was  done  in  this  case. 

Another  point  is  made  by  the  appellant,  and  that  is,  the 
Terbal  notice  given  by  appellee's  attorney  to  Conrad's  as- 
signee not  to  pay  appellant  any  money  that  might  be  coming 
to  him  from  Conrad's  assets,  as  the  bank  looked  to  Conrad  for 
the  amount  of  the  check. 

The  bank  had  a  right  to  hold  Conrad  as  the  drawee  and 
acceptor  of  the  check,  as  well  as  appellant,  the  drawer.  This- 
was  the  legal  right  of  the  bank.  If  the  bank  obtained  a 
judgment  againist  appellant,  it  might  garnish  Conrad's  as- 
signee, and  thus  secure  the  funds  in  his  hands  to  appropriate 
in  payment  of  the  judgment  if  appellant  did  not  discharge  it. 
He  had  two  strings  to  his  bow. 

Upon  the  point  that  api)ellant  was  but  the  agent  of  on» 
Belden  in  drawing  this  check,  it  is  not  established  that  appel- 
lees knew  this  fact  when  the  draft  was  accepted;  no  one  but 
appellant  appears  to  have  been  known  in  the  transaction. 

The  rule  is  well  settled,  that  a  person  contracting  as  agent 
will  be  personally  responsible  when  at  the  time  of  making 
the  contract  he  does  not  disclose  the  fact  of  his  agency,  but 
treats  with  the  other  party  as  being  himself  the  principal;  in 
such  case  it  follows  irresistibly  that  credit  is  given  to  him  oa 
amount  of  the  contract:  Story  on  Agency,  sees.  266,  326. 

No  such  disclosure  was  made  when  this  check  was  made- 
and  delivered.  Although  the  check  was  signed  "  R.  K.  Bick-- 
ford,  agent,"  nothing  was  communicated  by  that  fact.  It 
might  be  a  signature  adopted  by  appellant  from  caprice  or 
other  motive,  but  it  did  not  reveal  to  the  appellees  he  wa» 
then,  in  the  act  he  was  doing,  acting  as  the  agent  of  Seidell 
or  of  any  one  else. 

We  have  now  discussed  the  principal  questions  made,  and 
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are  satisfied  appellant  was  liable  on  the  check,  and  the  judg- 
ment must  be  affirmed. 
Judgment  affirmed. 

CsBTmED  Ghboks.  — LiABiLiTr  OF  Bavk.  —  Aooording  to  the  gmt  pro- 

^onderance  of  authority,  a  check,  both  at  law  and  in  equity,  does  not  amonnt 
to  an  assignment  of  a  portion  of  the  drawer's  deposit  equal  to  the  face  of  the 
<sheck,  and  no  action  can  be  maintained  upon  it  by  the  holder  against  the 
bank  before  the  bank  has  accepted  or  certified  it:  Byles  on  Bills,  *23;  2  Ban- 
dolph  on  Commercial  Paper,  sees.  643,  644;  3  Pomeroy's  £q.  Jnr.,  sec.  1284; 
Mopkhuon  V.  Forster,  L.  R.  1  Eq.  74;  Shand  y.  Du  Buigaon,  18  Id.  283;  Bank 
i^Louiridna  y.  Bank  qfNeut  Orleans,  L.  Bw  6  H.  L.  352;  Bchroeder  v.  CeiUral 
Bank,  34  L.  T.  735;  Bank  qf  Vie  BepubUc  v.  MiUard,  10  Wall.  152;  Firsi 
National  Bank  v.  Whitman,  94  U.  S.  343;  Colorado  National  Bank  v.  Boettehert 
^  Col.  185;  Mayer  v.  ChattoKoochee  National  Bank,  51  Ga.  325;  National  Bank 
▼.  Second  National  Bank,  69  Ind.  479;  Harrison  v.  Wrighi,  100  Id.  515;  ifoMt 
▼.  Franklin  Bank,  34  Md.  581;  ByOard  ▼.  BandaU,  I  Gray,  605;  Carr  ▼. 
National Seeuriiif  Bank,  107 Mass.  45;  2>icXsiiM» ▼.  Cootea^  79 Mo.  250;  DykarsY, 
Leather  ManufaUuren^  Bank,  11  Paige,  613;  Harnsv.  Clark,Z'N.  T.  93;  S.  C, 
HI  Am.  Dec  352;  Winter  ▼.  Drury,  5  N.  T.  525;  Chapman  t.  WhOe,  6  Id.  412; 
^tna  National  Bank  ▼.  Fourth  National  Bank,  46  Id.  82;  Tyler  ▼.  Oould,  48 
Id.  682;  Duncan  v.  Berlin,  60  Id.  151;  Attomey-Oeneral  ▼.  Continental  L.  Ins, 
Co.,  71  Id.  330;  In  re  MerrtU,  71  Id.  325;  PeopU  ▼.  Merehanta'  Bank,  78  Id. 
269;  Lunt  ▼.  Bank  qf  North  America,  49  Barb.  221;  BnUerworth  v.  Peck,  6 
Bosw.  341;  CreveUng  v,  Bloonubury  National  Bank,  46  If.  J.  L.  255;  Simmons 
Cincinnati  Sao,  Soc,  31  Ohio  St.  457;  Lloyd  v.  McCqfrey,  46  Pa.  St  410;  Firsi 
National  Bank  ▼.  Oish,  72  Id.  13;  Saylor  ▼.  Bushing,  100  Id.  23;  Planter^ 
Bank  v.  MerriU,  7  Heisk.  199;  PureeU  ▼.  AUemong,  22  Gratt  742;  bat  some 
anthorities  hold  the  contrary:  Munn  ▼.  Burch,  25  HI.  35;  Brown  r.  Leckie,  43 
Id.  497;  Union  National  Bank  v.  Oceana  County  Bank,  80  Id.  212,  214; 
^dgety  National  Bank  r,  Pation,  109  Id.  479,  485;  Lester  v.  Given,  8  Bush, 
857;  Weinstoek  v.  Belhoood,  12  Id.  139;  Fogarties  v.  State  Bank,  12  Rich.  518| 
6,  C,  78  Am.  Dec  468;  and  the  principal  case  is  cited  to  this  latter  view  in 
^nion  National  Bank  v,  Oceana  County  Bank,  80  IlL  214;  Bidgely  National 
Bank  ▼.  Patton,  109  Id.  485;  Culter  v.  Reynolds,  64  Id.  322.  But  if  the  bank 
-certifies  the  check,  it  is  thereby  primarily  bound  to  the  holder  until  discharged 
41^  payment,  release,  or  the  statute  of  limitatious.  The  certification  is  equiv- 
alent to  acceptance.  It  imports  that  the  check  is  drawn  upon  sufficient  funds» 
«nd  that  these  funds  shall  be  retained  and  paid  upon  the  check  whenever  it  is 
presented:  2  Randolph  on  Commercial  Paper,  sees.  642,  645;  1  Edwards  on 
Bills  and  Notes,  sees.  565,  566;  2  Daniel  on  Negotiable  Instirnments,  sees. 
1602,  1603;  2  Parsons  on  Notes  and  Bills,  74;  Morse  on  Banking,  282;  Bolfson 
T.  Bennett,  2  Taunt  388;  Merchants^  Bank  v.  State  Bank,  10  WaU.  604»  647; 
Farmers*  etc  Bank  v.  Butchers'  etc  Bank,  16  N.  Y.  125;  8.  C,  69  Am.  Dec 
678;  Barnes  v.  Ontario  Bank,  19  N.  T.  IB2,  159;  Meads  v.  Merchants*  Bank,  25 
Id.  143;  S.  a,  82  Am.  Dec  331;  Smitii  ▼.  Miller,  43  N.  T.  171,  176;  Cooke  ▼. 
State  National  Bank,  52  Id.  96;  S.  C,  11  Am.  Rep.  667;  Freund  v.  Importertf 
€«&  Bonl;,  76  N.  Y.  352;  ifftewns  ▼.  a>m  JEbcftoiiye  Sonib,  8  Hun,  147;  &a,48 
Sow.  Pr.  351;  Ndtan  v.  Bank  qf  New  York,  67  Barb.  24;  WiOets  ▼.  Phantm 
Bank,  2  Duer,  121;  Merchants'  L,  A  T,  Co.  t.  Bark  qf  Metropolis,  7  Daly,  ]37| 
Phaemx  Bank  ▼.  Bank  qf  America,  1  N.  Y.  Leg.  Obe.  26;  Cferard  Bank  r. 
Bank  qf  Penn  Township,  39  IVk  St.  92;  &  C,  80  Am.  Dec  607;  Drover/ 
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National.  Bank  ▼.  Angfo-Ameriean  efe.  Co,,  117  DL  100^  107;  Andrew  y. 
Oerman  National  Batik,  9  Heisk.  211;  S.  O.,  24  Am.  Rep.  300;  Limidana 
National  Bank  v.  CUmns'Bank,  28  La.  Ann.  189;  Helwege  ▼.  HSbtrnkk  Natimial 
Bank,  28  Id.  620. 

In  acoordanoe  with  the  rules  conoerning  the  acoeptanee  of  biUa  of  ezohange, 
it  is  held  that  while  the  certification  of  a  check  admits  the  genuineness  of  the 
eignatnre  of  the  drawer,  and  that  the  check  is  drawn  upon  sufficient  funds,  it 
doee  not  warrant  the  genuineness  of  the  body  of  the  check  as  to  the  payee 
and  the  amount:  2  Randolph  on  Commercial  Paper,  sec.  646;  Marine  Na* 
Monal  Bank  ▼.  National  City  Bank,  69  N.  Y.  67;  S.  C,  17  Am.  Rep.  305;  8^ 
<uiiiy  Bank  ▼.  National  Bank,  67  N.  Y.  468;  S.  C,  23  Am.  Rep.  129;  National 
Bank  ▼.  National  Mechaniea*  BanJang  Aaaoc,  66  N.  Y.  211;  S.  C,  14  Am.  Rep. 
232;  Hagen  v.  Bowery  National  Bank,  6  Lans.  490;  and  see  Bejpy  ▼.  Bank  qf 
dndnnati,  18  Wall.  604;  contra,  Loiatiana  National  Bank  v.  dtiaent^  Batik,  28 
La.  Ann.  189;  and  evidence  of  a  custom  that  the  word  "certified"  imports 
an  obligation  to  pay  the  amount  stated  in  the  check  is  inadmissible:  Security 
Bank  v.  National  Batik,  supra.  But  where  the  alteration  was  made  by  the 
drawer  himself  after  certification,  and  wae  made  possible  by  the  negligence  of 
^e  bank  in  sufiering  a  blank  to  be  left  in  the  amount,  the  bank  has  been  held 
liable  to  a  bona  fide  holder:  Helwege  v.  Hibemia  National  Bank,  28  La.  Ann.  620. 

If  a  bank  by  mistake  certifies  a  check  to  be  good,  it  may  correct  the  mis- 
take before  any  rights  and  liabilities  are  sustained  in  consequence  of  it:  See 
Second  National  Bank  v.  Weatem  National  Bank,  61  Md.  128;  S.  C,  34  Am. 
Bep.  300;  Irving  Bank  y.  Weiherald,  36  N.  Y.  336. 

LiABiLiTT  OF  Dbawzr.  — Whether  by  the  certification  the  bank  becomes 
the  only  debtor,  and  the  drawer  is  thereby  discharged,  is  a  question  about 
which  there  is  a  difference  of  opinion.  It  has  been  held  in  Illinois,  upon  the 
Authority  of  the  principal  case,  that  a  check,  though  certified,  still  retains  all 
the  characteristics  of  an  inland  bill  of  exchange,  and  therefore  the  drawer  is 
liable  for  the  amount,  alter  due  presentment  by  the  holder  to  the  bank  for 
payment  and  notice  of  non-payment  duly  giyen  to  the  drawer:  Bounder, 
Smith,  42  DL  246,  264;  Brown  v.  Leckie,  43  Id.  497,  600;  Wood  v.  Surrells,  89 
Id.  109;  and  see  Wood  ▼.  Merchants'  etc  Trust  Co,,  41  Id.  267;  but  although 
the  rule  is  here  thus  broadly  stated,  the  drawers  themselyes  seem  to  haye 
procured  the  certification  before  deliyering  the  checks;  and  this  distinction 
between  the  case  where  a  drawer  has  the  check  certified  and  the  case  where 
a  holder  obtains  the  certification  is  maintained  by  other  decisions  in  arriving 
at  the  conclusion  that  in  the  one  case  the  drawer  might  still  remain  liable^ 
but  in  the  other  he  would  not:  Essex  County  National  Bank  v.  Bavkof  Mot^ 
ireaX,  7  Hiss.  193;  also  Fir^  National  Bank  ▼.  Leach,  62  K.  Y.  360;  S.  C,  11 
Am.  Rep.  708;  Andrews  ▼.  Oerman  National  Bank,  9  Heisk.  211;  S.  C,  24 
Am.  Rep.  300;  French  v.  Irwin,  4  Bazt.  401;  S.  C,  27  Am.  Rep.  769.  The 
distinction  appears  to  be  repudiated  in  First  National  Bank  v.  Whitman,  94 
U.  8.  343,  346,  where  Hunt»  J.,  says  that  the  drawer  is  discharged;  and  see 
2  Daniel  on  Negotiable  Instruments,  sec.  1604;  Morse  on  Banking,  282;  but 
eee  2  Randolph  on  Commercial  Paper,  sec.  646.  In  Mutual  National  Bank  v, 
Botge,  28  La.  Ann.  933»  &  0.,  26  Am.  Rep.  126,  it  is  also  held  that  where 
the  indorsem  of  a  cheek  procure  its  certification,  they  are  not  discharged 
thereby.  To  render  the  drawer  liable,  howerer,  it  is  held  that  the  holder 
must  present  the  check  for  payment  within  the  business  hours  of  the  next 
day  after  it  is  drawn,  where  the  parties  all  reside  in  the  same  place,  and 
notice  of  non-payment  duly  given  to  the  drawer:  Andrews  y.  QermamNatiomA 
Bank,  supra;  compare  the  principal  case. 
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FoBM  OF  CiBTDnoATioii.  ~  The  nsual  form  of  certifying  a  check  is  bj 
stamping  or  writing  on  the  check  the  word  "certified,"  "good,"  "accepted,* 
or  its  eqoivalent,  with  the  signature  of  the  certifying  officer:  See  Fint  Ndr 
HoncUBatJs  ▼.  WhUman,  94  U.  S.  343,  345;  Rounds  ▼.  SmUh,  42  IlL  245,  266; 
Sr<nm  v.  Leckie,  43  Id.  497,  499;  Cooke  ▼.  StaU  National  Bank,  52  N.  T.  96; 
S.  a,  11  Am.  Bep.  667;  Pope  v.  Bank  qf  Albhn,  59  Bsrb.  226;  Lotdtiana 
National  Bank  v.  OUken^  Bank,  28  La.  Ann.  189;  Mutual  National  Bank  ▼. 
Botg^,  28  Id.  933;  S.  C,  26  Am.  Rep.  126;  Andrewe  ▼.  Oerman  National 
Bank,  9  Heisk.  211;  S.  C,  24  Am.  Rep.  300;  French  v.  Irwin,  4  Bazt  401; 
8.  O.,  27  Am.  Rep.  769;  but  if  the  authorized  officer  verbally  pronounces  it 
"good,"  that  is  sufficient:  Bamet  ▼.  Smith,  30  N.  H.  256;  S.  C,  64  Am.  Dec 
290;  Irving  Bank  v.  Wetherald,  36  N.  T.  335;  unless  a  statute  requires  that 
bills  of  exchange  shall  be  accepted  in  writing,  in  which  case  checks  must  be- 
also:  Bialey  v.  Phoenix  Bank,  83  N.  Y.  318.  A  promiae  by  the  bank  to  pay 
the  check  of  a  person  is  equivalent  to  an  acceptance  by  the  bank  if  com- 
municated to  one  who  took  the  check  on  the  faith  of  the  promise:  NeHaon  v. 
First  National  Bank,  48  IIL  36;  but  not  unless  the  check  was  taken  on  the 
faith  of  such  promise:  Firet  National  Bank  v.  PettO,  41  Id.  492;  Carr  v.  Na" 
tional  Security  Bank,  107  Mass.  45;  and  even  a  verbal  promise  has  been  hel4 
sufficient,  whether  the  check  be  existing  or  non-existing,  the  check  not  being 
within  the  statute  of  frauds:  Nelaon  v.  National  Bank,  supra;  but  see  Morse 
y.  Massachusetts  National  Bank,  1  Holmes,  209.  The  conduct  of  a  bank  in 
deducting  the  amount  of  a  check  from  the  drawer's  account,  and  settling 
with  him  on  that  basis,  is  in  fact  an  acceptance:  Seventh  National  Bank  v. 
Cook,  73  Pa.  St.  483;  but  payment  to  a  stiunger  upon  an  unauthorised  in- 
dorsement does  not  operate  as  an  acceptance  of  the  check  so  as  to  authorise 
an  action  by  the  real  owner  to  recover  its  amount  as  upon  an  accepted  check: 
Firsi  National  Bank  y.  Whiiman,  94  U.  &  343.  What  conduct  upon  the  part 
ol  a  bank  is  tantamount  to  an  acceptance  has  been  held  to  be  a  question  of 
fact  for  the  jury  under  proper  instructions:  Firsi  National  Bank  v.  McMi'^ 
thaO,  106  Pa.  St  460;  S.  C,  51  Am.  Rep.  52a 

Who  mat  Cbbtdt.  — The  cashier  of  a  bank  has  the  right  by  virtue  of 
his  office  to  certify  checks  when  the  drawer  has  funds.  Although  the  bank 
may  linut  his  authority,  this  would  not  affect  those  who  had  no  notice  of 
the  limitation.  If  the  drawer  is  without  funds,  as  between  the  cashier  and 
the  bank,  the  cashier  has  no  power  to  make  a  certification,  but  as  between  the 
bank  and  the  bona  fide  holder  of  a  check  so  certified,  as  the  cashier  acts 
apparently  within  the  scope  of  his  authority,  the  bank  will  be  bound:  Cooks 
T.  State  National  Bank,  62  K.  Y.  96;  S.  C,  11  Am.  Rep.  667;  MerthanU^ 
Bank  v.  StaU  Bank,  10  WaU.  604»  649,  650;  Barnes  v.  Ontario  Bank,  19  N.  T. 
152;  compare  Pope  v.  Bank  qf  Albion,  57  Id.  126;  see  also  note  to  Corser  v» 
Paul,  77  Am.  Deo.  760.  So  the  teller  of  a  bank  by  a  prior  course  of  deal- 
ing may  have  implied  power  to  bind  the  bank  by  oerti^ring  a  check:  Famurt^ 
ttcBankY,  Butcher^  etc  Bank,  16  K.  Y.  125;  S.  0.,  69  Am.  Dec  678;  Mead^ 
y.  Merdionttt  Bank,  26  K.  Y.  143;  S.  C,  82  Am.  Deo.  336;  HiU  v.  Natioit 
Trust  Co.,  108  Pa.  St.  1;  S.  C,  56  Am.  Rep.  189;  contra,  Musoey  v.  Eagit 
Bank,  9  Met  306;  compare  Security  Bank  v.  National  Bank,  67  K.  Y.  468; 
8.  C,  23  Am.  Rep.  129.  The  want  of  an  officer's  authority  to  certify  a  check 
nay  appear  on  the  &ee  of  the  paper,  in  which  case  no  one  oould  daim  the 
protection  of  a  tena /ds  bolder:  CRairhs  Naikmal  Bank  r.  Bank^  Albitm^^ 
Barb.  692;  (^^/fie  y.  ibnnW  scs.  .Btei^  S5  N.  Y.  898;  iX»ri^  T.  iifir«Mi% 
Pk.8t290. 
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Walkbb  V.  Walkbb. 

142  ILUNOM,  tlLl 

OiuirroB  WILL  bb  Estofpbd  ibom  ALLianio  that  Bud  n  iNomtATxya 
fOB  Waht  of  Formal  Dblitkbt,  when  he  indnoes  the  grantee  to  be* 
Uere  that  a  deed  had  been  ezecated,  which  made  him  the  owner  of  cer- 
tain premiaee,  and  permite  the  grantee  toaet  under  thii  belief  In  making 
Talnable  improvements  on  the  Und. 

^bmal  Dbutzrt  of  Dbid  to  Grantbi  in  Pbbsoh  n  UinrxciaaABT.  If 
the  grantor  in  a  deed  intends,  when  executing  it,  to  be  understood  as 
deliyering  it,  that  is  sufficient.  The  intention  of  the  party  is  the  con* 
trolling  element. 

Bill  in  chancery.    The  facts  are  stated  in  the  opinion. 

WiUiam  H.  Underwood,  H.  K.  8.  (yMelveny,  and  P.  E.  Ho$> 
tUTy  for  the  appellant. 

Hiomas  J.  Le  Compte  and  Amo$  WattSj  for  the  appellee. 

By  Court,  Lawrence,  J.  This  was  a  bill  in  chancery, 
brought  by  the  widow  and  children  of  Alonzo  Walker,  de- 
•ceased,  against  Presley  Walker  and  Hannah,  his  wife,  the 
father  and  mother  of  said  Alonzo,  to  compel  a  conyeyance  of 
a  tract  of  land.  The  bill  alleges  that  Presley  Walker  and  his 
wife,  on  the  16th  of  October,  1860,  made  a  deed  for  the  premises, 
being  160  acres  of  land,  to  Alonzo,  by  way  of  gift  or  advance- 
ment, and  that  Alonzo,  being  already  in  possession,  remained 
in  possession  until  his  death,  in  1863,  having  made  valuable 
improvements  after  the  execution  of  the  deed.  The  bill  flir* 
ther  alleges  that  Presley  Walker  retained  the  deed  in  hie  pos- 
session  until  the  death  of  his  son,  having  informed  his  son, 
however,  at  the  time  of  the  execution  of  the  deed,  that  it  was 
executed,  and  was  held  by  him  subject  to  his  son's  order. 
Presley  Walker  and  wife  answered,  their  oath  having  been 
waived,  and  admit  the  execution  of  the  deed  and  its  volun- 
tary destruction  by  Mrs.  Walker  after  the  death  of  her  son. 
They  insist,  however,  that  there  was  no  intention  of  delivering 
the  deed  at  the  time  of  its  execution,  but  that  Mrs.  Walker 
objected  to  the  delivery  until  her  son  would  promise  to  re* 
main  upon  the  land,  and  that  the  deed  was  thereupon  left 
with  her  to  be  delivered  when  she  thought  proper.  A  re- 
plication was  filed,  proof  was  taken,  and  on  the  hearing  the 
court  decreed  a  conveyance  from  Presley  Walker,  and  dis- 
missed the  bill  as  to  his  wife.  Presley  Walker  brings  up  the 
record. 

It  appears  by  the  evidence  of  the  magistrate  who  drew  and 
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took  the  acknowledgment  of  the  deed,  that  after  this  was  done,. 
Mrs.  Walker  made  some  objection,  wherenpon  her  husband 
handed  the  deed  to  her,  and  told  her  to  take  care  of  it  until 
she  should  be  satisfied  that  Alonzo  would  stay  on  the  place, 
and  not  sell  it.  Alonzo  was  not  present.  After  Presley 
Walker  and  the  magistrate  left  Presley's  house,  where  the 
deed  had  been  executed,  they  met  Alonzo  on  the  road,  and  his 
father  said  to  him:  *^Pay  the  squire  for  making  your  deed.  It 
is  up  at  the  house  ready  for  you."  It  further  appears  in  proof 
that  after  this  Alonzo  built  a  brick  house  upon  the  land,  and 
made  other  improvements.  His  father  assisted  him,  but  the 
carpenter  who  built  the  house  swears  that  he  was  employed 
by  Alonzo,  and  his  bill  of  $404  was  paid  by  Alonzo,  except 
$25  which  Presley  said  he  owed  Alonzo,  and  would  pay  to 
the  carpenter.  It  is  clear  that  from  the  time  the  deed  was 
made  until  the  death  of  Alonzo,  the  land  was  recognized  by 
all  parties  interested  as  the  land  of  Alonzo. 

Whether  the  statement  of  Presley  to  his  son  on  the  day 
the  deed  was  made,  that  it  was  at  his  house  ready  for  him» 
would  of  itself  be  considered  as  equivalont  to  a  delivery,  it  is 
not  necessary  to  decide,  though,  as  was  said  by  this  court  in 
Bryan  v.  Wash,  2  Gilm.  565,  a  delivery  "may  be  by  acts  with- 
out words,  or  by  words  without  acts,  or  by  both."  The  case 
does  not  depend  upon  these  words  alone,  but  upon  them  taken 
in  connection  with  and  construed  by  the  subsequent  acts  of 
the  parties.  And  tried  by  this  test,  we  can  entertain  no  doubt 
that  the  son  understood  these  words  of  his  father  as  meaning 
a  deed  had  been  executed  with  all  the  formalities  requisite  to 
vest  the  title,  and  making  him  the  owner  of  the  land,  and 
that  under  the  belief  in  such  ownership  he  built  his  house, 
and  occupied  it  till  his  last  sickness,  when  he  was  taken  to 
his  father's  house  to  die.  His  father  permitted  him  to  enter- 
tain this  belief,  and  to  act  under  it,  expending  time,  labor^ 
and  money,  and  probably  entertained  the  same  belief  himself. 
There  is  no  evidence  whatever  that  it  was  ever  brought  to  the 
knowledge  of  Alonzo  that  his  mother  had  interposed  any  ob- 
jections, or  that  she  desired  to  require  a  promise  from  him 
that  he  would  remain  on  the  place  before  she  would  consent 
to  the  delivery.  All  these  circumstances  form  a  strong  case 
of  equitable  estoppel.  Having  induced  Alonzo  to  believe  that 
a  deed  had  been  executed  which  made  him  the  owner,  and 
having  permitted  him  to  act  under  this  belief  in  the  manner 
above  stated,  he  cannot  now  be  allowed  to  say  that  the  deed 
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was  in  fact  inoperative  for  want  of  a  formal  deliyery.  No 
formal  delivery  to  the  grantee  in  person  was  necessary.  If 
the  grantor  in  a  deed  intends  when  executing  it  to  be  under^ 
stood  as  delivering  it,  that  is  sufficient.  The  intention  of  tho 
party  is  the  controlling  element,  as  said  in  Masterson  v.  Cheeky 
23  111.  76;  and  in  this  case  there  can  be  no  doubt  that  both  tho 
father  and  the  son,  judged  in  the  light  of  their  subsequent 
conduct,  considered  the  deed  as  having  been  effectually  exe- 
cuted for  the  purpose  of  passing  the  title.  Less  strictness  is 
required  in  cases  of  voluntary  settlements,  and  for  a  reason 
well  illustrated  in  this  case,  to  wit,  because  the  parties  are 
supposed  to  place  great  confidence  in  each  other:  Bryan  v. 
Washy  2  Gilm.  568,  and  cases  there  cited.  In  this  case,  tho 
son,  no  doubt,  had  all  confidence  in  his  father,  and  considered 
the  deed  as  safe  in  his  house  as  if  in  his  own.  If  he  had  been 
advised  of  his  mother's  misgivings,  he  would  probably  have 
given  the  required  promise  to  remain  on  the  land  (as  he  really 
did  remain  there),  and  have  received  the  deed. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


Formal  Dkliykbt  of  Died  to  Qbastem  in  Pxbsoh  d  Uhnjomsabti 
See  Farrtxr  ▼.  Bridges,  42  Am.  Deo.  439;  WdOwm  ▼.  Weaver,  63  Id.  23;  WaH 
V.  WaU,  64  Id.  147;  Marrimm  ▼.  Kelfy,  74  Id.  169,  end  the  notee  tbereta  A 
oolitroQing  element  in  determining  the  deliTery,  as  well  as  the  aooeptanoe  ol 
a  deed,  is  the  intention  of  the  parties:  Thompson  ▼.  Candor,  60  DL  247;  hot 
the  law  makes  stronger  presomptions  in  favor  of  the  delivery  of  deeds  in  oase 
ef  volimtary  settlements  than  in  ordinary  cases  of  bargain  and  salei  CUm  ▼• 
Janes,  111  Id.  668;  and  see  page  574»  per  8oott>  J.,  dissenting,  both  oases  ciV 
lag  the  prindpal 
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City  op  Jbpfbbsonvillb  v.  Pattebsok. 

[26  IMDIAMA,  1&.1 
IimiUBT   FROM    MaTUBITT   18    RbCOVZRABLB   on    IhTIRSR  WARRAim  ai- 

taohed  to  municipal  bonda  payable  to  bearer.  In  a  suit  upon  aaoh  war- 
lants,  their  presentation  at  the  place  of  payment  apecified  need  not  be 
averred. 

Action  upon  interest  warrants.    The  opinion  states  the  case. 
T.  L.  Smith  and  M.  C  KerVy  for  the  appellant. 
O.  V,  Howk  and  R.  M.  Weir,  for  the  appellee. 

.  By  Court,   Gregory,  C.  J.    This  is  a  proceeding  under  sec- 
tion 386  of  the  code:  2  Gavin  and  Herd's  Stats.,  p.  222. 

The  statement  of  the  case  shows  that  Patterson  is  the  owner 
and  holder  of  eleven  bonds,  each  for  the  sum  of  one  thousand 
dollars,  executed  by  the  city  of  Jeffersonville,  under  the  cor- 
porate seal,  payable  to  the  Fort  Wayne  and  Southern  Railroad 
Company,  or  "bearer,"  in  the  city  of  New  York,  on  the  Ist  of 
June,  1880,  with  interest  thereon  at  the  rate  of  six  per  centum 
per  annum  from  the  first  day  of  June,  1855,  payable  semi* 
annually,  in  the  city  of  New  York,  on  presentation  and  deliv- 
ery of  the  interest  warrants  attached  to  the  bonds  respectively; 
that  Patterson  is  also  the  owner  and  holder  of  the  interest 
warrants,  209  of  which,  for  thirty  dollars  each,  had  matured 
at  and  before  the  commencement  of  the  action;  that  they 
are  wholly  unpaid;  and  that  the  appellant  has  at  no  time 
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had  any  money  in  the  city  of  New  York  for  the  payment 
thereof.  Is  Patterson  entitled  to  interest  on  the  warrants 
from  the  time  they  respectively  matured?  This  was  the  ques- 
tion submitted  to  the  court  below.  That  court  found  in  the 
affirmative,  and  that  finding  presents  the  only  question  in  this 
court. 

It  is  claimed  that  the  interest  warrants  ought  to  have  been 
presented  for  payment  in  the  city  of  New  York  at  maturity, 
and  that  the  want  of  funds  at  the  place  of  payment  is  no  legal 
excuse  for  the  failure  to  make  such  presentation. 

We  think  otherwise.  The  code  provides  that  "in  any  action 
or  defense  founded  on  a  bill  or  note  or  other  contract  for  the 
payment  of  money  at  a  particular  place,  it  shall  not  be  neces- 
sary to  aver  or  prove  a  demand  at  the  place,  but  the  opposite 
party  may  show  a  readiness  to  pay  such  demand  at  the  proper 
place":  2  Gavin  and  Herd's  Stats.,  sec.  82,  p.  107. 

In  Oelpcke  v.  City  of  Dubyque^  1  Wall.  175,  the  supreme 
court  of  the  United  States  held  that  ''municipal  bonds,  with 
coupons  payable  to  bearer,  having,  by  universal  usage  and 
consent,  all  the  qualities  of  commercial  paper,  a  party  recov- 
ering on  the  coupons  is  entitled  to  the  amount  of  them,  with 
interest  and  exchange  at  the  place  where  by  their  terms  they 
were  made  payable." 

The  statute  provides  that  ''on  money  due  on  any  instrument 
in  writing,  interest  shall  be  allowed  at  the  rate  of  six  dollars 
a  year  on  one  hundred  dollars,  or  at  such  rate  as  the  parties 
may  agree  upon,  not  exceeding  six  dollars  a  year  on  one  hun- 
dred dollars":  2  Oavin  and  Herd's  Stats.,  sec.  6,  p.  656. 

We  think  that  the  interest  warrants  in  question,  according 
to  commercial  usage,  and  under  our  statute,  bear  interest  from 
maturity. 

The  judgment  is  affirmed,  with  one  fourth  of  one  per  cent 
damages,  and  costs. 


PrIOB  DXICAMD  OW  PATMKNT  U  NOT  NlCISaABT  TO  RlOOVXBT  OW  ImTSA- 

on  overdne  coupoiu  that  are  payable  at  a  certain  time  and  place,  but 
interest  rons  from  their  maturity:  Morria  Canal  etc.  Co.  t.  Fither^  64  Am. 
Deo.  441,  note;  and  see  the  principal  case  cited  to  this  effect  in  Chuy  t.  StaU^ 
72  Ind.  579. 

NBOOTiABnjTT  OW  MuKiciPAL-AiD  BoNDS:  See  Diamond  t.  LawreuM  CouHfy^ 
78  Am.  Dec.  429,  and  note  436;  CUy  qf  Aurora  ▼.  West,  85  Id.  413. 

WHXir  Coupons  Attached  to  Cttt  Bondb  Draw  Intkbxst:  City  qfPekm 
T.  MeynolcU,  83  Am.  Dea  244. 

Tbx  FRnroiPAL  cask  is  ottbd  in  ffamard  ▼.  Duie,  64  Ind.  223,  to  the  point 
that  interest  is  aUowable  on  money  wrangfnlly  or  unreasonably  withheld. 
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Staokhousb  V.   City  op  Lafayette, 

[28  IKOIAN A,  17.J 

MmnciFAL  OoRFORATiON  IS  NOT  Llablb  IN  DAMAGES  foT  fafliire  to  perfoTB^ 

duties  of  a  legislative  or  judicial  nature,  nor  for  errors  in  their  perform* 

anoe. 
Municipal  Ck>BFOBATioN  is  Liabli  won  Damaqbs  RBsm^XNo  from  Nb» 

OLECT  to  perform,  or  from  nnskillfalness  in  the  performance  of,  a  dnty 

purely  ministerial. 
Crrr  is  not  Liable  won  Injury  to  Indiyidual  caused  by  an  insofficient 

culvert  erected  in  a  street  by  a  railroad  company,  to  which  the  city  has 

granted  the  right  of  way  upon  the  street,  for  its  own  use,  and  as  a  part 

of  its  road-bed. 

Action  for  injury  resulting  from  defeotive  conQtruotioQ  of 
culvert.    The  opinion  states  the  case. 

iZ.  Jones  and  J,  M.  La  Rue^  for  the  appellant. 

TF.  C  L.  Taylor y  for  the  appellee. 

By  Court,  Elliott,  J.  The  appellant  filed  a  complaint 
against  the  city  of  Lafayette,  which  in  substance  is  as  follows: 
That  on  the  15th  of  September,  1852,  the  defendant,  by  a  pub- 
lic ordinance  (which  is  copied  into  the  complaint),  under  the 
corporate  name  of  the  President  and  Trustees  of  the  Town  of 
Lafayette,  did  suffer  and  permit  the  New  Albany  and  Salem 
Railroad  Company  to  occupy  and  use  a  portion  of  Mississippi 
Street,  now  called  Fifth  Street,  in  said  city,  as  a  track  for  it» 
road,  and  allowed  said  railroad  company  to  keep  and  main« 
tain  a  culvert  where  the  railroad  track  on  said  street  crosses 
Pearl  River  in  said  city;  that  said  culvert  is  of  insufficient 
capacity  to  carry  off  the  water  in  its  natural  course  and  flow 
in  said  stream,  and  obstructs  the  same,  of  all  of  which  the  de- 
fendant had  notice;  that  on  the  15th  of  September,  1862,  said 
culvert,  for  want  of  sufficient  capacity  as  aforesaid,  caused  the 
water  to  flow  back  and  submerge  lot  number  60  in  Taylor, 
White,  and  Ellsworth's  addition  to  the  town  (now  city)  of 
Lafayette,  and  caused  the  same  to  flow  into  the  dwelling-house 
and  stable  of  the  plaintiff  to  the  height  of  six  feet,  and  caused 
great  damage  to  the  plaintiff  by  injuring  and  destroying  cer- 
tain personal  property  situated  in  said  dwelling  and  stable  (a 
bill  of  particulars  of  which,  amounting  to  the  sum  of  thirty- 
four  dollars,  is  filed  with  the  complaint),  and  also  by  injuring 
said  lot,  house,  and  stable  to  the  plaintiff's  damage  one  thou* 
sand  dollars. 

The  defendant  demurred  to  the  complaint  because  it  did 
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not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
court  sustained  the  demurrer,  and  rendered  final  judgment  for 
the  defendant.  The  ruling  of  the  court  in  sustaining  the  de- 
murrer presents  the  only  question  in  the  case. 

The  city  of  Lafayette  is  incorporated  under  the  general  law. 
The  ordinance  which  is  made  a  part  of  the  complaint  was 
passed  in  1852  by  the  president  and  trustees  of  the  town  of 
Lafayette  before  its  incorporation  as  a  city.  So  far  as  it  re- 
lates to  the  question  involved  in  this  suit,  it  simply  grants  to 
the  railroad  company  ^*  the  right  of  way  to  locate  the  railroad 
through  any  street  or  alley  in  said  town."  Under  this  grant 
of  the  right  of  way,  the  railroad  was  located  on  Mississippi 
Street.  In  crossing  Pearl  River,  it  was  necessary  that  the 
company  should  construct  a  bridge  or  culvert  as  a  part  of  the 
track  or  road-bed.  The  culvert  so  erected  was  for  the  use  of 
the  railroad  company,  and  not  for  the  town  or  public.  It 
was  not  erected  as  an  improvement  of  the  street,  but  as  a  part 
of  the  railroad,  and  was  the  property  of  the  railroad  company. 

The  question,  then,  presented  by  the  record  is  this:  Is  the 
dty  liable  for  the  damages  sustained  by  a  person  caused  by 
an  insufficient  culvert  erected  in  a  street  by  a  railroad  com- 
pany to  which  the  city  has  granted  the  right  of  way  upon  the 
street  for  its  own  use  and  as  a  part  of  its  road-bed?  It  was 
imdoubtedly  the  duty  of  the  railroad  company  to  construct 
the  culvert  with  sufficient  capacity  to  give  free  vent  to  the 
water  flowing  in  Pearl  River,  and  if  the  culvert  was  made  too 
small,  and  by  reason  thereof  the  water  was  obstructed  in  its 
passage,  and  set  back  upon  the  plaintiff's  property,  causing 
the  injury  complained  of,  the  railroad  company  is  clearly  lia- 
ble. Is  the  city  also  liable?  In  the  examination  of  this  ques- 
tion, we  are  not  favored  with  a  brief  by  the  counsel  for  the 
appellee. 

The  act  providing  for  the  incorporation  of  cities  confers  upon 
the  common  council  power  to  pass  ordinances  "  to  regulate  all 
bridges,  culverts,  sewers,  and  the  location  thereof":  1  Gavin 
and  Herd's  Stats.  226  And  section  59  of  the  same  act  provides 
that:  "The  common  council  shall  have  exclusive  power  over 
the  streets,  highways,  alleys,  and  bridges  within  such  city, 
and  to  lay  out,  survey,  and  open  new  streets  and  alleys,  and 
straighten,  widen,  and  otherwise  alter  those  already  laid  out, 
and  to  make  repairs  thereto,  and  to  construct  and  establish 
sidewalks,  crossings,  drains,  and  sewers." 

From  these  provisions  it  is  argued  by  the  appellant  that  the 
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city  has  the  exclusive  power  to  remedy  the  evil  complained  of 
in  this  suit,  and  having  failed  to  exercise  that  power,  is  respon- 
sible to  the  plaintiff.  We  are  not  aware  of  any  rule  of  law  by 
which  the  city  corporation  could  sustain  an  action  to  recover 
damages  sustained  by  the  plaintiff  for  the  private  injury  com- 
plained of.  But  we  presume  the  point  intended  to  be  pressed 
by  the  argument  is,  that  the  common  council  had  the  power 
to  compel  the  railroad  company  to  reconstruct  the  culvert,  and 
.make  it  of  sufficient  capacity  to  allow  free  passage  to  the  water, 
and  thereby  have  avoided  the  injury;  and  having  neglected  to 
-do  so,  that  the  city  is  responsible  to  the  plaintiff.  If  the  cul- 
vert had  been  erected  by  the  direction  of  the  city  council,  in 
the  improvement  of  the  street,  or  otherwise,  for  the  use  of  the 
•<;ity,  but  so  improperly  or  unskillfuUy  as  to  cause  the  injury 
^complained  of,  there  is  abundant  authority  for  Ba3ring  that  the 
K^ity  would  be  responsible.  But  the  law  does  not  hold  munici- 
pal corporations  liable  to  individuals  for  the  failure  to  exercise 
or  for  the  improper  exercise  of  every  power  or  duty  that  may 
be  conferred  or  enjoined  upon  them.  Many  of  the  powers  and 
duties  of  such  corporations  are  in  their  nature  legislative,  and 
some  are  judicial,  while  others  are  purely  ministerial.  Where 
the  duties  imposed  are  of  a  legislative  or  judicial  nature,  and 
the  proper  exercise  of  them  depends  upon  the  judgment  of 
those  of  whom  they  are  required,  the  corporation  is  not  respon- 
sible in  damages,  either  for  a  failure  to  perform  them,  or  for 
errors  in  their  performance.  But  where  duties  of  a  purely 
ministerial  nature  are  positively  enjoined  on  them  by  law,  or 
arise  by  necessary  implication,  they  are  responsible  for  the 
damages  resulting  to  individuals,  either  from  a  neglect  to  per- 
form them,  or  from  their  performance  in  an  improper  manner. 
In  Rochester  White  Lead  Co,  v.  City  of  Rochester,  3  N.  Y.  463 
[53  Am.  Dec.  316],  which  was  an  action  brought  by  the  former 
against  the  city  for  an  injury  to  a  quantity  of  white  lead, 
situated  on  the  plaintiffs'  premises,  by  water  set  back  on  the 
same  in  consequence  of  the  improper  construction  by  the  city 
of  a  culvert  over  a  natural  stream  of  water,  the  court  held  the 
city  liable.  In  the  discussion  of  the  question  involved  in  the 
case,  Taylor,  J.,  said:  "The  principal  question  is,  whether 
the  corporation  of  a  city  is  exempt,  in  consequence  of  any  im- 
munity inherent  in  its  municipal  charter,  from  those  liabilities 
for  malfeasance  for  which  individuals  and  other  corporations 
would  be  liable  in  a  civil  action  by  the  party  injured.  A  good 
deal  of  obscurity  has,  in  times  past,  rested  upon  this  subjecin 
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arising  from  the  incident  that  some  duties  of  such  corporations 
are  judicial  in  their  nature,  while  others  purely  ministerial 
have  to  be  executed  by  them;  and  these  duties  sometimes  so 
mingle  as  not  to  be  easily  distinguished  from  each  other. 
Wherever  duties  of  a  judicial  nature  are  imposed  upon  a  pub- 
lic ofiBcer,  the  due  execution  of  which  depends  upon  his  own 
judgment,  he  is  exempt  from  all  responsibility  by  action  for 
the  motives  which  influence  him,  and  the  manner  in  which 
such  duties  are  performed.  If  corrupt,  he  may  be  impeached 
or  indicted;  but  he  cannot  be  prosecuted  by  an  individual  to 

obtain  redress  for  the  wrong  which  may  have  been  done 

When  duties  which  are  purely  ministerial  are  cast  upon  officers 
whose  chief  functions  are  judicial,  and  the  ministerial  duty  is 
violated,  the  officer,  although  for  most  purposes  a  judge,  is  still 
civilly  responsible  for  such  misconduct.  The  charter  of  the 
city  of  Rochester  confers  upon  the  common  council  'power  to 
cause  common  sewers,  drains,  vaults,  and  bridges  to  be  made 
in  any  part  of  the  city.'  The  ordinance  of  the  common  council 
directing  such  public  improvements  is  judicial  in  its  nature, 
and  extends  immunity  from  private  action  for  damages  to 
those  who  perform  the  duty.  But  there  this  immunity  ends. 
The  further  prosecution  of  the  work  is  purely  of  a  ministerial 
character,  the  agents  to  perform  it  are  of  their  own  selection, 
and  they  are  bound  to  see  that  it  is  done  in  a  safe  and  skillful 
manner."  After  referring  to  the  argument  in  the  case  of  Furze 
V.  Mayor  etc.  of  New  Yorkj  8  Hill,  612,  it  is  further  said:  "By 
a  parity  of  reason,  the  corporation  having  undertaken  to  build 
sewers  in  pursuance  of  the  power  conferred  by  the  charter,  they 
were  bound  to  exercise  such  skill  in  the  construction,  and  to 
give  such  sufficiency  of  capacity  to  the  drain,  as  that  it  should 
not  become  a  nuisance  to  the  property  of  those  persons  who 
resided  in  the  neighborhood;  or  in  other  words,  having  elected 
to  act  under  the  power  granted  by  charter,  they  must  be  held 
responsible  for  a  complete  and  perfect  execution." 

Uoyd  V.  Mayor  etc.  of  the  City  of  New  York^  5  N.  Y.  369  [55 
Am.  Dec.  347],  was  an  action  to  recover  the  value  of  a  horse 
belonging  to  the  plaintiff,  which  he  drove  in  the  night-time 
into  an  excavation  in  Broome  Street,  in  the  city,  causing  his 
death.  The  excavation  was  made  the  day  previous  by  the 
direction  of  an  officer  of  the  city  corporation  having  charge 
of  the  cleaning  of  public  sewers,  in  order  to  cleanse  a  sewer, 
and  was  suffered  to  remain  open  during  the  night  without  any 
light  to  give  notice  of  its  presence.    Foote,  J.,  said*  "The  cor* 
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poration  of  the  city  of  New  York  poBsesses  two  kinds  of  powers: 
one  governmental  and  public,  and  to  the  extent  they  are  held 
and  exercised  is  clothed  with  sovereignty;  the  other  private, 
and  to  the  extent  they  are  held  and  exercised  is  a  legal  indi- 
vidual. The  former  are  given  and  used  for  public  purposes; 
the  latter  for  private  purposes.  While  in  the  exercise  of  the 
former  the  corporation  is  a  municipal  government;  and  while 
in  the  exercise  of  the  latter  is  a  corporate  legal  individual. 
....  The  act  which  caused  the  injury  in  the  present  case  was 
performed  under  the  power  and  duty  to  clear  the  sewers  of  the 
city.  Legislation,  or  in  other  words,  the  establishing  of  rules 
and  regulations  in  respect  to  cleaning  the  sewers,  or  keeping 
them  in  a  state  of  cleanliness,  is  one  thing,  and  the  act  of 
cleaning  them  is  another.  The  power  and  duty  to  perform 
the  latter  is  clearly  ministerial,  and  falls  under  the  class  of 
private  powers.  The  principle  respondeat  superior  consequently 
applies." 

In  Furze  v.  Mayor  etc,  of  New  York,  3  Hill,  612,  Nelson, 
J.,  says:  "The  sewers  in  question  were  constructed  by  the 
corporation  under  the  power  conferred  by  the  section  of  the 
statute  [substantially  the  same  as  that  in  the  charter  of 
Rochester]  already  mentioned.  If,  therefore,  we  concede  that 
the  exercise  of  the  power  was  in  the  first  instance  optional 
on  the  part  of  the  corporation,  yet,  having  elected  to  act  under 
it,  they  must  be  held  responsible  for  a  complete  and  perfect 
execution.  It  would  be  highly  unjust  to  allow  that  after  con- 
structing these  works  the  corporation  might  refuse  to  keep 
them  in  repair,  and  thus  leave  the  streets  on  which  they  have 
been  placed  in  a  worse  condition  than  before  they  were  put 
there.  The  owners  and  occupants  of  houses  and  lots  in  the 
neighborhood,  having  been  charged  with  the  expense  of  sewers, 
acquired  a  right  to  the  common  use  of  them;  and  a  corre- 
sponding duty  devolved  upon  the  corporation  to  keep  them  in 
proper  condition  and  repair." 

In  the  case  of  Ross  v.  City  of  Madison,  1  Ind.  281  [48  Am. 
Dec.  361},  Ross  was  the  owner  of  a  tan-yard,  with  tenements 
and  fixtures,  and  a  quantity  of  leather  tanned  and  in  the  pro- 
cess of  tanning.  The  corporate  authorities  erected  a  culvert 
and  embankment  across  a  run  or  brook  on  Second  Street,  in 
the  city,  which,  in  consequence  of  being  unskillfully  and  care- 
lessly constructed,  caused  a  large  quantity  of  water  to  overflow 
the  tan-yard,  and  thereby  injured  the  property  therein.  The 
court  below  rejected  the  evidence  by  which  the  plaintiff  sought 
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to  prove  that  the  culvert  was  erected  by  the  direction  of  the 
city  authorities,  in  consequence  of  which  he  was  defeated  in 
that  court.  This  court  held  that  the  evidence  was  legitimate, 
and  should  have  been  admitted.  In  delivering  the  opinion  of 
the  court,  Smith,  J.,  said:  '^It  may  also  be  considered  as  set- 
tled that  municipal  corporations  are  responsible  to  the  same 
extent  and  in  the  same  manner  as  natural  persons  for  injuries 
occasioned  by  the  negligence  or  unskillfulness  of  their  agents 
in  the  construction  of  works  for  the  benefit  of  the  cities  or 
towns  under  their  government." 

Wayne  County  Turnpike  Company  v.  Berry^  5  Ind.  286,  was 
an  action  brought  by  Berry  against  the  turnpike  company 
to  recover  damages  sustained  by  him  from  a  fall  through 
a  bridge  alleged  to  belong  to  said  company,  and  which  was 
DUt  of  repair.  The  bridge  was  within  the  corporation  of 
Cambridge  city.  It  was  built  by  the  White  Water  Valley 
Canal  Company,  before  the  organization  of  the  turnpike  com- 
pany. When  the  canal  company  constructed  the  canal,  they 
cut  across  an  existing  highway,  subsequently  the  turnpike 
road  of  the  defendant,  rendering  it  impassable.  '^  The  bridge 
was  then  erected,  not  for  the  use  of  the  canal  company,  or  as 
a  part  of  her  property,  but  to  restore  the  highway.  The 
bridge  was  in  the  place  of  the  removed  earth.  It  became  a 
part  of  the  highway."  After  the  bridge  was  built,  and  while 
it  was  yet  standing  and  used  as  a  part  of  the  public  highway, 
the  turnpike  company  was  incorporated,  with  the  right  to 
<»nvert  the  highway  into  a  turnpike,  and  to  charge  tolls 
thereon,  and  burdened  with  the  duty  of  keeping  it  in  repair. 
The  turnpike  company  received  the  highway  as  it  was,  and 
-subject  to  existing  easements.  In  deciding  the  case,  Perkins, 
/.,  said:  "  We  think,  as  to  the  public,  the  turnpike  company 
was  bound  to  keep  the  bridge  in  repair.  So  also  may  have 
been  the  canal  company.  And  if  said  highway  was  along  a 
itreet  of  Cambridge  City,  that  corporation,  likewise,  may  have 
been  bound  to  keep  said  street  and  bridge  in  a  passable  coti- 
dition.  We  see  no  reason  why  it  might  not  happen  that  a 
eity,  a  turnpike,  a  canal,  and  a  railroad  company  should,  as 
to  the  public,  be  liable  for  defects  in  a  bridgo,  so  that  a  person, 
injured  might  elect  as  to  which  he  would  proceed  against, 
ieaving  the  companies  to  settle  the  ultimate  liability  between 
themselves."  The  liability  of  the  tun^rike  company  in  that 
4^a8e  under  the  facts  stated  was  clear  and  undeniable,  and 
tthat  was  the  only  question  before  the  court.    The  suggestion 
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of  the  learned  judge,  that  the  city  of  Cambridge  might  also 
be  liable,  if  the  turnpike  was  along  a  street  of  that  city,  is 
but  an  obiter  dictum,  and  cannot  be  regarded  as  authority. 
But  we  do  not  find  it  necessary  to  decide  that  question  here. 
If  such  a  liability  existed,  it  was  because  the  bridge  when 
erected  became  a  part  of  the  public  street,  and  as  such  the 
city  was  bound  to  keep  it  in  repair,  notwithstanding  the  pri- 
mary liability  of  the  turnpike  company.  Such  is  not  the 
question  in  this  case.  Here  the  culyert  was  not  erected  by 
the  city,  nor  for  its  use  or  benefit,  nor  as  an  improvement  of 
the  street,  but  it  was  built,  as  is  alleged,  by  the  railroad  com- 
pany, as  a  part  of  the  railroad,  for  its  own  use.  It  was  the 
property  of  the  railroad  company,  and  not  of  the  city. 

In  most  of  the  cases  to  which  we  have  referred,  the  ques- 
tion discussed  is  that  of  the  liability  of  municipal  corpora- 
tions for  damages  resulting  from  a  failure  to  repair  public 
improvements  constructed  by  or  under  the  direction  of  the 
corporate  authorities  within  their  corporate  limits,  and  for  the 
use  and  benefit  of  the  public. 

By  the  statute  of  22  Henry  VIII.,  entitled  "  For  bridges  and 
highways,"  which  Lord  Coke  says  "  was  in  affirmance  of  the 
common  law,"  the  duty  of  repairing  bridges  and  public  high- 
ways was  imposed  upon  the  counties,  unless  it  could  be  proved 
that  some  other  person,  lands,  or  body  politic  was  bound  to 
make  such  repairs;  or  in  other  words,  in  case  it  could  not  be 
shown  what  party  ought  of  right  to  make  the  repairs,  the 
duty  devolved  upon  the  county:  State  v.  Inhabitants  of  Chr* 
hamy  87  Me.  451.  This  prima  facie  but  contingent  liability 
of  the  counties  to  repair  public  highways  and  bridges,  existing 
both  at  common  law  and  by  the  statute  22  Henry  VIII.,  ia 
recognized  by  the  English  cases:  See  Regina  v.  Inhabitants  of 
WUtSy  1  Salk.  859;  Rex  v.  Inhabitants  of  Nottingham^  2  Lev. 
112;  King  v.  Inhabitants  of  Kentj  13  East,  220.  The  same 
rule  prevails  by  statute  in  Massachusetts:  Smith  v.  Irihab^ 
itants  of  Wendell^  7  Cush.  498;  Perley  v.  Chandler y  6  Mass. 
453  [4  Am.  Dec.  159];  and  also  in  New  York:  Dygert  v.. 
Schench,  23  Wend.  446  [35  Am.  Dec.  675]. 

But  the  question  presented  in  the  case  under  consideratioo^ 
is  not  whether  the  city  is  liable  for  a  failure  to  repair  a  street. 
or  culvert  constructed  for  the  use  and  convenience  of  the  pub- 
lic, or  for  the  erection  of  a  culvert  in  an  unskillful  or  imprope*- 
manner  by  the  city  authorities,  thereby  causing  the  injury 
complained  of,  but  whether  the  city  is  liable  for  an  injury  don» 


May,  1866.J    Stackhouse  v.  City  of  Lafayette.  457 

to  the  plaintiff  by  the  unskillful  construction  of  a  culvert  by 
a  railroad  company  as  a  part  of  its  road-bed  and  for  its  owi> 
use  simply  because  the  culvert  is  on  one  of  the  public  streets 
of  the  city.  The  complaint  is  not  that  the  free  use  of  the 
street  was  in  any  way  obstructed,  nor  that  the  injury  occurred 
in  passing  over  or  otherwise  using  the  street.  Indeed,  it  is 
difficult  to  see  that  the  existence  of  the  street  had  any  rela* 
tion  to  the  injury,  as  in  its  absence  the  culvert  in  the  same 
place,  if  not  of  sufficient  size  to  give  free  vent  to  the  water 
flowing  in  the  stream,  would  have  produced  the  same  injury. 

In  the  case  of  Ross  v.  City  of  Madison^  1  Ind.  281  [48  Am.. 
Dec.  361],  as  in  the  case  at  bar,  the  injury  complained  of  was- 
caused  by  the  erection  of  an  insufficient  culvert  in  a  public 
street  of  the  city,  and  the  plaintiff  was  defeated  in  the  court 
below  because  the  court  rejected  the  evidence  by  which  he 
sought  to  prove  that  the  culvert  was  erected  by  the  direction. 
of  the  city  council  as  an  improvement  of  the  street.  This* 
court  reversed  the  judgment  for  the  reason  that  the  evidence- 
offered  was  material  and  proper.  The  decision  of  the  case  i» 
clearly  based  on  the  hypothesis  that  the  city  was  only  liable- 
in  the  event  that  the  culvert  was  constructed  by  its  authority* 
and  direction. 

After  a  somewhat  careful  examination  of  the  authorities,. 
we  have  not  been  able  to  find  any  one  to  justify  us  in  holding 
the  city  liable  under  the  facts  presented  in  the  complaint  ia 
this  case.  We  think  the  circuit  court  did  right  in  sustaining 
the  demurrer  to  the  complaint. 

The  judgment  is  affirmed,  with  costs. 


MummPAL  GoaroBATiON  is  hot  Lzablb  vob  Damages  Rebuutino  noit 
Lawtctl  Bzxbgisb  of  its  discretioiiary  or  legislatiTe  power:  Perry  ▼.  City  qf 
Wareeder,  66  Am.  Dec.  435,  note;  Larim  ▼.  Saginaw  County,  82  Id.  63;  County^ 
Oommiaakmen  v.  Dvdcett,  S3  Id.  557;  Carr  ▼.  Northern  Liberttea,  78  Id.  342; 
My  for  instance,  for  failnre  to  undertake  to  provide  sewers  and  drains,  unless* 
Hiey  are  made  neoessary  by  its  own  act:  City  ▼.  Lawyer,  38  Ind.  370;  City  v. 
Decker,  84  Id.  327;  bnt  it  is  liable  in  a  measure  for  the  negligence  of  its. 
agents,  Cfreencaatk  ▼.  Martin,  74  Id.  450,  in  the  performance  of  ministerial 
acts:  Weis  ▼.  Madiaon,  75  Id.  250;  IndianapoUa  ▼.  Lawyer,  38  Id.  370;  Mayort^ 
▼.  Boberta,  34  Id.  47a 

Judicial  and  MnnvrKKiAL  Aois  of  Muhigipal  Gobporatiohs  Disnir- 
qvibhxd:  FUmmoy  v.  City  qf  JefferaonmUe,  79  Am.  Deo.  475,  note. 

Thi  fbinoipal  gabe  is  cited  as  an  authority  on  the  general  liability  ol 
mmicipal  oorporatiaDS  for  injuries  to  private  rights:  BoU  v.  CHy,  52  Ind.  56Ql 
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Mabtindalb  u  Alexandeb. 

[26  Indiana,  ljM.1 

VwnmsL  Indiana  Statdts,  Equitablx  ab  Well  as  Lsqal  Riobsb  ov  Pabp 
TIBS  TO  Pakettion  ake  Allowsd  to  be  settled  in  a  mogle  aotioiL  U 
aereral  tenants  in  common  are  sued  under  that  act  by  a  co-tenant  for 
partition,  any  one  who  has  made  improvements  on  the  estate  may  set 
np,  by  eroes-compUint,  his  equity  for  an  allowance. 

COITRT    OF    EqUITT  WILL,   IN    MaKINO  PaBTITION,   AsSIGN  TO  OnB  TbNANT 

in  Common,  who  has  made  improvements  on  the  estate,  that  part  of  the 
premises  on  which  the  improvements  have  been  made,  or  before  making 
the  partition,  it  will  direct  an  account,  and  that  proper  compensation  be 
made  for  the  improvements. 
<hf  Pabtition  in  Equity,  It  does  not  Afpeab  to  bb  Nbcbssaby,  to 
Entttlb  Tenant  in  Common  to  Allowancb  for  improvements,  to  show 
the  assent  of  his  co-tenants  to  snch  improvements,  nor  a  promise  on  their 
part  to  contribute  their  share  of  the  expenses,  nor  thai  they  were  re- 
quested to  join  in  the  improvementfl^  and  refused. 

Petition  for  pBrtition.    The  facts  appear  in  the  opinioiL 

W.  March,  for  the  appellant. 

C  E.  Shipley  and  A.  KUgore,  for  the  appellees. 

By  Court,  Gbeqoby,  C.  J.  Alexander  filed  his  petition  for 
the  partition  of  certain  lands  against  Dill  and  the  appellant. 
Dill  made  default.  Elizabeth  Martindale  answered  that  she 
admits  that  plaintiff  and  defendants  own  the  real  estate  as 
tenants  in  common,  as  ayerred  in  the  complaint,  but  avers 
that  she  has  placed  valuable  and  permanent  improvements 
thereon,  at  her  own  expense,  and  out  of  her  own  funds,  to  the 
value  of  one  thousand  dollars,  which  she  claims  to  have  allowed 
to  her  over  and  above  her  share  of  the  lot  sought  to  be  parti- 
tioned. 

A  demurrer  was  sustained  to  this  answer,  and  this  is  as- 
«igned  for  error. 

The  appellant  then  filed  her  cross-complaint,  in  which  "  she 
Bdmits  that  she  and  the  plaintiff  and  the  other  defendant  are 
the  owners  in  feer  and  tenants  in  common  of  the  real  estate 
described  in  the  complaint,  as  charged,  and  have  been  for  the 
last  five  years,  the  same  being  an  out-lot  in  the  town  of 
Albany,  Delaware  County,  Indiana";  and  defendant  avers 
^'  that  during  that  period,  she,  with  the  knowledge  and  con- 
sent of  the  plaintiff  and  her  co-defendant,  erected  on  said  lot, 
out  of  her  own  individual  means,  large,  permanent,  and  valu* 
able  improvements,  vis.,  a  business  house,  of  the  value  of  one 
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thousand  dollars  at  the  commencement  of  this  action,  and  at 
this  time,  which  is  over  and  above  any  improvements  placed 
thereon  by  either  of  the  other  owners,  and  over  and  above 
any  interest  they  have  in  the  property."  Prayer,  "  that  an 
account  be  taken  of  said  improvement,  and  that  the  other 
owners  be  directed  to  pay  the  value  thereof  before  partition; 
or  that  partition  be  made  so  as  to  give  her  the  portion  of  the 
lot  on  which  the  improvement  is  made,  or  in  such  other  man- 
ner that  she  may  receive  the  sum  of  one  thousand  dollars  over 
And  above  the  one  third  of  the  value  of  the  remainder  of  the 
property,  and  for  general  relief." 

A  demurrer  was  sustained  to  this  cross-complaint,  and  this 
presents  the  only  remaining  question  in  the  case  at  bar. 

The  code  provides  a  uniform  proceeding  for  all  existing 
rights,  whether  in  law  or  equity,  including  the  partition  of 
real  estate:  2  Gavin  and  Herd's  Stats.,  sec.  626,  p.  288;  Id., 
fiec.  803,  p.  337.  We  do  not  think  that  the  fifth  section  of  the 
act  concerning  the  partition  of  lands  (2  Gavin  and  Hord's 
Stats.  362)  in  any  way  changes  the  rights  of  tenants  in  com- 
mon existing  at  the  time  of  the  passage  of  the  act.  It  simply 
provides,  in  accordance  with  those  rights,  that ''  any  person 
interested  in  such  estate  may  appear  and  plead  any  matter 
tending  to  show  that  the  petitioner  ought  not  to  have  partition 
as  prayec^  for."  This  is  only  recognizing  the  rule  of  the  code, 
that  you  may  settle  in  the  same  case  the  equitable  as  well  as 
the  legal  rights  of  the  parties. 

"When  one  tenant  in  common  lays  out  money  in  improve- 
ments on  the  estate,  although  the  money  so  expended  does 
not,  in  strictness,  constitute  a  lien  on  the  estate,  yet  a  court 
of  equity  will  not  grant  a  partition  without  first  directing  an 
account,  and  a  suitable  compensation;  or  else  in  the  partition 
it  will  assign  to  such  tenant  in  common  that  part  of  the  prem- 
ises on  which  the  improvements  have  been  made To 

entitle  the  tenant  in  common  to  an  allowance  on  a  partition 
in  equity,  for  the  improvements  made  on  the  premises,  it  does 
not  appear  to  be  necessary  for  him  to  show  the  assent  of  his 
co-tenants  to  such  improvements,  or  a  promise  on  their  part 
to  contribute  their  share  of  the  expense;  nor  is  it  necessary 
for  him  to  show  a  previous  request  to  join  in  the  improve- 
ments, and  a  refusal":  Oreen  v.  Putnam^  1  Barb.  500;  Swan 
V.  Stoan,  8  Price,  518.  And  although  it  is  proper  to  be  set  up 
in  the  partition  suit,  yet,  as  it  is  an  equity  for  the  considera- 
tion of  the  court  in  settling  the  rights  of  the  parties,  we  think 
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it  cannot  be  set  up  in  an  answer  in  bar  of  the  action.  In  the 
case  in  judgment,  it  was  properly  set  up  in  the  cross-complaint^ 
and  the  court  below  erred  in  sustaining  the  demurrer  thereto. 
The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  overrule  the  de* 
murrer  to  the  cross-complaint,  and  for  further  proceedings. 


Jttbisdiotion  or  Orphans'  Coubtto  Make  pABTmoiv:  Snyder's  Appeal^ 
78  Am.  Dec.  372,  and  note. 

Onk  Tknant  nr  Common  cannot  Entoeob  Partition  ov  Past  only  oI 
the  common  estate:  Bigehw  v.  LiUkfiM^  83  Am.  Dec  484,  and  note  485. 

Allowance  to  Co-tenant  fob  iMFBOVEinENTS  made  on  land:  Robmscm  t. 
McDonald,  62  Am.  Dec.  480,  and  extended  note  482;  Moore  ▼.  Willkmuon^ 
73  Id.  03;  Early  v.  Friend,  78  Id.  668,  note.  The  principal  caae  is  cited,  and 
the  question  of  the  right  to  improvements  is  raised  bnt  not  decided,  in  Scm- 
ford  V.  Tucbar,  54  Ind.  224. 

Rights  ov  Pabties,  whxtheb  Legal  ob  Equitablb,  may  be  settled  in 
■ingle  action  for  partition:  Applegate  v.  Bdwaards^  45  Ind.  335;  Ferri$  r.  Beedt, 
87  Id.  125,  both  citing  the  principal 
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without  CoNsnxDLATiON,  where  the  judgment  defendant  has  no  titla 
in  the  lands  sold,  and  a  bid  made  under  a  mistake  of  fact  in  this  re- 
spect does  not  bind  the  bidder.  If  the  purchase-money  has  been  paid» 
he  may  recover  it  back  from  the  judgment  defendant. 

Equitt  ov  Redemption  ov  Jvdombnt  Devendant  in  Real  Estate  is  sub- 
ject to  the  lien  of  a  judgment  rendered  against  him  in  the  county  in 
which  the  land  is  situated. 

PuBOHASfCB  ov  Equitt  ov  REDEMPTION  AT  Shebifv's  Salb  suooeeds  to  the 
rights  of  the  judgment  plaintifl^  and  may  redeem  as  against  a  prior  en- 
cumbrancer before  foreclosure  and  sale,  although  he  or  the  judgment 
plaintiff  may  have  been  a  party  to  the  f otredoeure  suit. 

Suit  to  compel  completion  of  purchase  at  Bheriff's  Bale. 
The  opinion  states  the  case. 

/.  Dav%9  and  /.  B.  Jvliany  for  the  api)ellant 

W.  R.  Pierse  and  H.  D.  Thompson^  for  the  appellee. 

By  Court,  Gregory,  C.  J.  Suit  hj  Julian  ag^nst  Beal 
The  complaint  avers  that  on  the  3d  of  July,  1855,  Toney  recov* 
ered  a  judgment  in  the  Wayne  common  pleas  i^ainst  Epperly 
and  HoUingsworih  for  $267.82  and  costs,  which  judgmeu^ 
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on  the  22d  of  January,  1866,  Torrey  assigned  to  the  plain- 
tiff; that  on  the  8th  of  April,  1864,  the  judgment  remaining 
wholly  unpaid  and  in  full  force,  the  plaintiff  caused  an  exe- 
cution to  be  issued  thereon  by  the  clerk  of  the  Wayne  com- 
mon pleas  court,  wnlvL  was  directed  to  and  placed  in  the 
hands  of  the  sheriff  of  Madison  County,  and  by  virtue  of 
which  the  sheriff,  on  the  18th  of  April,  1864,  levied  on  certain 
Teal  estate,  describing  it,  situated  in  the  latter  county,  which 
was  duly  advertised  and  sold  to  the  defendant  on  the  25th 
of  June,  1864,  for  $430;  that  the  sheriff  made  and  tendered 
a  deed  to  the  defendant  at  the  time,  and  demanded  of  him 
the  money,  which  he  refused  to  pay. 

The  defendant  answered,  admitting  the  sale,  but  averring 
that  neither  Epperly  nor  HoUingsworth  had,  before  said  sale 
or  at  the  time  thereof,  any  right,  title,  or  interest  in  or  to  the 
said  real  estate,  of  which  fact  the  defendant  at  the  time  was 
ignorant.  The  plaintiff  demurred  to  the  answer,  and  the 
demurrer  was  overruled  by  the  court.  The  plaintiff  replied: 
1.  General  denial;  2.  That  on  the  10th  of  February,  1855, 
Epperly  and  HoUingsworth  were  the  owners  of  the  land  in 
fee-simple  by  deed  of  general  warranty  from  Douglas;  that  on 
the  15th  of  the  same  month  Epperly  and  HoUingsworth  exe- 
cuted a  mortgage  to  Miller  and  Brown  upon  the  said  real  es- 
tate; that  on  the  27th  of  February,  1856,  the  plaintiff  filed  in 
the  clerk's  office  a  transcript  of  the  judgment  upon  which  the 
execution  issued,  and  caused  it  to  be  duly  recorded  upon  the 
records  of  the  court  of  common  pleas  of  said  county  of  Madi- 
son, in  order  to  acquire  a  lien  upon  said  real  estate,  whereby 
the  judgment  did  then  and  there  become  such  lien  in  favor 
of  the  plaintiff,  which  lien  remained  in  full  force  up  to  the 
date  of  the  sale  of  the  lands  to  the  defendant;  that  afterwards 
Miller  and  Brown  commenced  an  action  of  foreclosure  in  the 
Madison  circuit  court,  making  no  parties  thereto  except  Ep- 
perly and  HoUingsworth,  the  mortgagors,  and  not  making 
the  plaintiff  a  party.  The  defendant  demurred  to  the  reply. 
The  demurrer  was  sustained  and  final  judgment  given  for  the 
defendant. 

The  errors  complained  of  are:  1.  The  overruUng  of  the  de- 
murrer to  the  defendant's  answer;  2.  The  sustaining  of  the 
demurrer  to  the  plaintiff's  reply. 

The  question  argued  by  counsel  for  the  appeUee,  Can  a 
junior  encumbrancer,  after  a  sale  on  foreclosure  by  a  senior 
mortgagee,  in  a  proceeding  to  which  the  junior  encumbrancer 
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is  not  a  party,  and  a  conveyance  under  that  sale,  redeem  tho- 
encumbered  property?  does  not  arise  in  the  case  in  judgment. 
The  reply,  to  which  a  demurrer  was  sustained,  does  not  show 
either  a  decree,  sale,  or  conveyance  upon  the  mortgage;  it  only 
avers  that  Miller  and  Brown  had  commenced  an  action  of 
foreclosure,  to  which  the  plaintiff  was  not  a  party. 

The  court  below  committed  no  error  in  overruling  the  de- 
murrer to  the  answer.  When  the  judgment  defendant  has  no- 
title  whatever  in  the  lands  sold  at  sheriff's  sale,  there  is  no* 
consideration  for  the  promise  of  the  purchaser  to  pay  the  pur- 
chase-money, and  where  a  bid  is  made  under  a  mistake  of  fact 
in  this  respect,  the  bidder  is  not  bound  to  complete  his  pur- 
chase; but  if  he  should  pay  the  purchase-money,  he  may  re- 
cover it  back  from  the  judgment  defendant  whose  debt  was 
thereby  paid. 

The  equity  of  redemption  of  a  judgment  defendant  in  real 
estate  is  subject  to  the  lien  of  a  judgment  rendered  against 
him  in  the  circuit  or  common  pleas  court  of  the  county  in 
which  the  lands  are  situated:  2  Gavin  and  Herd's  Stats.,  sees. 
526,  527,  pp.  263,  264.  And  a  certified  transcript  of  such 
judgment  filed  in  the  office  of  the  clerk  of  any  circuit  or  com- 
mon pleas  court,  according  as  the  same  may  have  been  ren- 
dered, is  a  lien  upon  all  the  real  estate  (including  an  equity  of 
redemption)  of  the  judgment  debtor  situated  in  the  county 
where  filed  from  the  time  of  filing:  2  Gavin  and  Herd's  Stats., 
sec.  528,  p.  265. 

A  purchaser  at  sheriff's  sale  of  the  equity  of  redemption 
succeeds  to  the  rights  of  the  judgment  plaintiff  secured  by 
the  lien  of  the  judgment,  and  may  redeem  as  against  a  prior 
encumbrancer  before  foreclosure  and  sale,  although  he  or  the 
judgment  plaintiff  may  have  been  a  party  to  the  suit  for  such 
foreclosure.  But  after  a  foreclosure  and  sale  in  a  proceeding 
in  which  the  judgment  plaintiff,  before  sale  under  his  judg- 
ment, is  not  a  party,  the  right  to  redeem  becomes  a  question 
that  might  be  controlled  by  the  equities  of  the  case,  and  as 
that  question  is  not  now  before  us,  we  give  no  opinion. 

The  demurrer  of  the  defendant  was  to  the  reply,  including 
the  general  denial,  and  the  court  erred  in  sustaining  it.  Bui 
we  think  the  second  paragraph  of  the  reply  as  it  now  stands 
contains  facts  sufficient  to  avoid  the  answer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  overrule  the  demurret 
to  the  reply,  and  for  further  proceedings. 
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When  Pubgoaskb  at  EzxoonoN  Sals  kat  Obtain  R»f««AHB  ntoii  hi» 
Bn>:  Bttma  v.  ffamiUon,  70  Am.  Deo.  572,  note;  uid  see  the  prinoipel  oeae 
cited  on  this  point  in  Parker  v.  Bodmcm,  84  Ind.  260. 

Rights  ov  Pubchabxb  at  Judicial  Saui  on  rerenal  ol  deerao  of  nlet 
Mc£ride  ▼.  Longworth,  84  Am.  Dec  383. 

PURCHASKB  AT    JUDICIAL    SaLB  MAT    RXDISIC    IBOM    SkNIOR    MoRTOAOV 

before  foredoeme:  CoomU  t.  Carr,  65  Ind.  309,  citing  the  principal  oue» 
The  prmeipal  cmo  is  dted  generally  on  thia  topic  in  KeOogg  t.  Toni,  66  Id» 
162. 


Kent  v.  Livbbpool  eto.  Insubanob  Gompant. 

[»  IlfDIANA,  2M.] 

Wbat  Artiolib  HOT  LrcLUDXD  ni  TxBM  "MiBOHAHDm"  in  a  pdlii^  ot 
jnaoranoe  against  loaa,  etc.,  by  fire,  on  grain  and  other  "  merchandise  "  ia 
each  of  two  warehooses  kept  by  the  assured,  who  were  grain  merohant^ 
for  the  purpose  of  reoeiTing  and  storing  grain,  determined. 

Action  on  policy  of  insurance.    The  opinion  states  the  oasa. 

/.  A.  Brown^  for  the  appellants. 

H.  W,  Chase  and  J.  A.  WUstachy  for  the  appellee. 

By  Court,  Elliott,  J.  Suit  by  the  appellant  against  the 
insurance  company  on  a  policy  of  insurance  of  fifteen  hundred 
dollars  against  loss  or  damage  by  fire  on  ''grain  and  other 
merchandise,  hazardous  and  not  hazardous,  contained  in  each 
of  their  two  warehouses,  ....  on  the  Toledo  and  Wabash 
railroad,  at  Marshfield  station,  Indiana.''  The  warehouses 
and  their  contents  were  consumed  by  fire. 

Answer  in  denial  of  the  complaint.  The  issue  was  tried  by 
the  court;  finding  for  the  defendant.  Motion  for  a  new  trial, 
because  the  finding  was  contrary  to  the  law  and  evidence  in 
the  case,  overruled.    The  plaintiffs  appeal. 

The  only  question  presented  in  the  case  by  the  record  and 
assignment  of  errors  is,  whether  certain  articles  of  property 
named  in  the  schedule  or  bill  of  particulars  filed  with  the 
complaint,  under  the  state  of  facts  shown  by  the  evidence, 
were  covered  by  the  term  ''other  merchandise,"  used  in  the 
policy. 

The  following  are  the  items  referred  to:— 

1.  1  Fairbanks's  platform  scale. •« 4175 

2.  1  Beam  scale 25 

3.  2  Grain-carts 100 
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4.  2  Com-Bhellers $200 

5.  1  Cleaner 75 

6.  1  Cob-carrier 40 

7.  100  feet  6-inch  belting 87  • 

8.  40      "5   "  ** 28 

13.  ISetofblockfl 26 

14.  1  Stove 10 

15.  1  Wheelbarrow 15 

16.  1  Set  trucks 8 

The  evidence  is  all  in  the  record.  The  only  evidence  bear- 
ing on  the  question  under  consideration  was  that  given  hj 
Kent,  one  of  the  plaintiffs,  who  testified,  in  substance,  as  fol- 
lows: That  the  first  eight  articles  embraced  in  the  schedule 
had  been  used  in  the  warehouse  for  the  purpose  of  operating 
it;  they  were  tools,  implements,  and  fixtures  used  in  the 
warehouse  business,  but  most  of  them  had  been  dispensed 
with,  owing  to  alterations  in  the  mode  of  operating  the  ware- 
house. Plaintiffs  had  dispensed  with  most  of  them  before  the 
policy  issued,  but  he  could  not  tell  which  they  were.  The 
belting,  one  of  the  corn-shellers,  and  beam  scale  were  the  only 
articles  recollected  by  the  witness  that  had  been  dispensed 
with.  A  set  of  blocks,  the  thirteenth  item,  did  not  belong  to 
the  warehouse;  they  were  used  for  raising  buildings,  and  were 
in  the  warehouse  for  safe-keeping.  The  wheelbarrow  and 
trucks  did  not  belong  to  the  warehouse;  they  were  used  by 
the  plaintiffs  about  the  station.  The  plaintiffs  rebuilt  the 
warehouse  after  the  fire,  and  were  operating  it  since  that  time 
without  the  use  of  any  similar  articles,  except  the  cleaner. 
They  had  no  use  for  the  articles  dispensed  with,  and  would 
have  sold  them  had  an  opportunity  offered,  except  the  wheel- 
barrow and  trucks,  which  were  used  about  the  station.  The 
fiums  set  down  in  the  schedule  were  the  fair  cash  value  of  the 
articles  destroyed.  The  witness  understood  the  word  ''  mer- 
chandise" to  have  its  general  meaning.  It  had  no  local 
meaning  at  Marshfield.  The  plaintiffs  had  done  some  com- 
mission business,  but  not  much;  they  had  been  engaged 
mostly  on  their  own  account  in  buying,  shipping,  and  selling 
grain.  On  cross-examination,  the  witness  testified  that  the 
platform  Fairbanks's  scale  was  bedded  down  in  the  fioor, 
and  fastened  by  bolts  to  the  fioor  timbers.  The  beam  scale 
was  sitting  in  some  part  of  the  house.  It  was  got  for  the 
bouse  in  the  first  place,  and  was  used  in  it,  but  was  after- 
wards dispensed  with.     They  had  never  offered  it  for  sale,  to 
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his  recollection;  never  had  any  buyer  for  it.  It  and  the  plat- 
form scale  were  dispensed  with  because  they  adopted  the  plan 
of  putting  the  grain  in  the  cars  without  weighing,  and  having 
it  weighed  at  Toledo,  as  they  had  to  stand  the  weights  there 
anyway.  Plaintiffs  had  never  offered  any  of  the  articles  for 
«ale;  they  were  purchased  in  the  first  place  for  use,  but  were 
dispensed  with,  as  before  stated.  If  they  had  wanted  to  weigh 
corn  for  the  upper  story,  would  have  used  the  carts  and  plat< 
form  scale.  Would  have  used  the  cleaner  and  cob-carrier 
again  if  they  had  not  been  burned.  The  belting  could  not 
have  been  used,  as  the  warehouse  was  changed.  Witness 
thought  the  change  was  made  before  the  policy  was  issued, 
and  on  reflection,  was  positive  that  the  belting  was  not  in  use 
when  the  policy  was  issued.  They  sometimes  kept  salt  for  sale 
in  the  warehouse,  but  had  not  for  a  year  or  two.  The  stove 
was  used  in  the  office  of  the  warehouse;  it  sat  on  the  floor, 
and  the  pipe  passed  through  a  stone  into  a  flue.  The  belting 
had  been  laid  aside  from  two  to  four  years,  and  the  beam 
scale  from  three  to  five  years.  The  platform  scale  had  not 
been  in  use  for  some  months  before  the  fire,  though  the  ware* 
house  had  been  up  to  say  a  month  before  the  fire.  The  stove 
would  have  been  used  again  if  the  warehouse  had  not  been 
burned.  They  had  not  had  occasion  to  use  the  grain-carts  for 
«ome  time  before  the  fire,  as  they  did  not  weigh  the  grain  be- 
fore shipping.  Did  not  use  them,  and  their  mode  of  doing 
business  did  not  require  their  use.  If  a  purchaser  had  offered, 
would  have  sold  all  the  articles  except  the  wheelbarrow  and 
trucks.  The  witness  lived  at  Williamsport.  A.  B.  Green 
had  charge  of  the  warehouses  at  Marshfield,  but  they  were 
strictly  under  witness's  charge.  Marshfield  is  nine  miles 
from  Williamsport.  Witness  went  to  Marshfield  about  once 
a  week. 

We  are  not  aware  that  the  term  ''  merchandise "  has  any 
fixed  and  technical  legal  signification.  Webster  defines  it 
ihus:  ''The  objects  of  commerce,  wares,  goods,  commodities; 
whatever  is  usually  bought  or  sold  in  trade."  "  By  this  term 
is  understood  all  those  things  which  merchants  sell,  either 
wholesale  or  retail,  as  dry  goods,  hardware,  groceries,  drugs, 
clothes,"  etc.:  Bouvier's  Law  Diet. 

Here  the  principal  business  of  the  appellants,  as  the  evi- 
dence shows,  was  that  of  purchasing  grain,  and  shipping  it  to 
other  markets  for  sale.  .They  were  grain  merchants,  and  kept 
:ihe  warehouses  for  the  purpose  of  receiving  and  storing  grain 

▲m.  Dm.  Vol.  LXXXIX-«) 
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purchased  for  market.  The  appellants'  counsel  disclaims 
making  any  question  in  this  court  as  to  the  Btove,  wheel- 
barrow, or  trucks.  The  platform  scale  was  evidently  a  fixture, 
and  belonged  to  the  realty.  All  the  other  articles  for  which 
compensation  was  claimed  were  tools,  implements,  or  articles 
of  property  purchased  for  use  in  the  warehouse,  as  neces- 
sities or  conveniences  in  the  transaction  of  the  appellants'^ 
business,  and  with  the  exception  of  the  belting,  one  com- 
sheller,  and  the  beam  scale,  continued  so  to  be  used,  as  occa- 
sion required,  until  they  were  destroyed  by  fire.  By  a  change 
in  the  mode  of  doing  business,  the  belting,  com-sheller,  and 
beam  scale  were  no  longer  used  in  connection  with  the  busi- 
ness  of  the  warehouses.  Their  use  having  been  dispensed 
with,  they  were  thrown  aside,  or  stowed  away  in  the  war^ 
houses,  and  had  thus  lain  idle  for  a  period  of  from  two  to  five 
years,  during  all  which  time  no  efibrt  had  been  made  to  sell 
them;  in  fact,  they  had  never  been  offered  for  sale.  True, 
Mr.  Kent  testified  that  they  would  have  sold  them  if  a  pur- 
chaser had  presented  himself.  As  merchants,  they  were  not 
dealing  in  such  goods,  and  we  can  scarcely  suppose  that  they 
were  regarded  as  articles  of  merchandise  for  sale. 

It  is  contended  by  the  appellants  that  the  term  ''  merchant 
disc  "  may  include  every  species  of  inanimate,  movable  prop- 
erty. If  we  concede  the  correctness  of  this  proposition,  still  it 
does  not  determine  this  case,  as  the  sense  in  which  the  term  i& 
to  be  understood  must  in  a  great  measure  depend  upon  the 
connection  in  which  it  is  used.  When  applied  to  the  goods  of 
a  merchant,  it  would  seem  only  to  relate  to  his  stock  in  trade, 
or  articles  kept  for  sale.  If  applied  to  goods  in  transit,  or  ii^ 
the  temporary  possession  of  a  commission  merchant  for  deliv* 
ery  to  the  owner,  we  see  no  reason  why  it  should  not  cover 
articles  of  personal  property  not  designed  by  the  owner  for 
sale. 

In  the  case  at  bar,  we  do  not  think  the  property  in  contro* 
versy  was  merchandise  within  the  meaning  of  the  term  as  it 
was  used  in  the  policy  of  insurance. 

The  judgment  is  affirmed,  with  costs. 


Insubanci  PoLicns  abb  Libbbally  Cosbtbubd  in  faror  of  tbe  aasimd^ 
Orami  t.  LexhgUm  Ins.  Co,,  61  Am.  Deo.  74^  and  see  note  SO;  Wetiem  Im.  Qk 
T.  Cropper^  75  Id.  661,  and  note  563. 

Btidbvob  ov  Usaob  ooHOBBimie  Cbbtaxk  Wobm  abb  Tbbmb  nr  "Pm^ 
ens  aa  aiEBoting  contraet:  Whiimank  t.  Omway  Fin  Jna.  CXx,  77  Am.  Deee,. 
4K  and  note  ilfr 


May,  1866.]     Indianapolis  etc.  R.  R.  Co.  v.  McClubs.    467 


Indianapolis  Exa  R.  R  Co,  v.  MoClurb. 
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DuTT  or  OwvxB  ov  DoMiSTio  AiOKALs,  AT  CoMMOH  Law,  Ib  to  keep  them 
on  his  own  land,  and  he  becomes  a  wrong-doer  if  any  of  them  escape 
upon  the  lands  of  another. 

Railroaj)  Co^pant  is  not  Liablx  wor  Anikal  Killxd  on  Track,  at  a 
point  where  the  company  was  not  bonnd  to  fence,  unless  it  was  killed  by 
the  gross  negligence  or  willful  misconduct  of  the  company's  agents. 

PliAINTirr  MAT   RSC0V£R,   ALTHOUGH  BIS  OWN    NbOUOSNCK    Co.STRIBUTBD 

TO  Injukt,  if  the  wrong  on  the  part  of  the  defendant  is  so  wanton  and 
gross  as  to  imply  a  willingness  to  inflict  the  injury;  and  this  is  always  to 
be  attributed  to  the  defendant,  if  he  might  have  avoided  injuring  th« 
plaintiff,  notwithstanding  the  latter's  negligence. 

Action  against  railroad  company  for  killing  stock.  The 
opinion  states  the  case. 

W.  Cumback  and  8.  A.  Bonner^  for  the  appellant. 

/.  S.  Scobey^  for  the  appellee. 

By  Court,  Qbboort,  C.  J.  McClure  sned  the  railroad  com« 
pany  before  a  justice  for  killing  stock. 

The  first  paragraph  of  the  complaint  charges  the  killing  of 
a  heifer  by  the  locomotive  and  train,  at  a  point  where  the 
track  was  not  securely  fenced. 

The  second  paragraph  charges  that  the  defendant,  by  its 
locomotive  and  train  of  cars,  on  the  road,  at  the  county,  etc., 
ran  over  and  killed  the  plaintiff's  cow,  of  the  value  of  fifty 
dollars;  that  the  cow  was  killed  in  the  city  of  Greensburg,  at 
a  place  where  a  street  crosses  the  railroad;  that  by  the  negli- 
gence and  carelessness  of  the  defendant,  the  crossing  at  the 
street  was  so  bad  and  out  of  repair  that  the  cow  could  not 
readily  get  over  the  same,  and  in  consequence  thereof  was 
caught  by  the  locomotive,  thrown  off,  and  killed;  that  at  the 
time  the  locomotive  and  train  were  carelessly  and  negligently 
run  by  the  servants  of  the  defendant  at  a  high  rate  of  speed, 
so  as  thereby  to  endanger  the  lives  and  property  of  the  citizens 
of  the  city  of  Greensburg,  and  in  consequence  thereof,  and  be- 
cause of  the  bad  crossing  aforesaid,  the  cow  was  killed. 

The  third  paragraph  charges  that  the  defendant,  by  its  loco- 
motive and  train  of  cars,  on  the  road  where  it  passes  through 
Decatur  County,  about  two  miles  east  of  Greensburg,  carelessly 
and  negligently  ran  over  a  '^heifer  belonging  to  the  plaintiff, 
of  the  value  of  forty  dollars,  and  then  and  there  so  injured  and 
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crippled  the  heifer  as  that  she  became  and  was  of  no  value, 
and  died." 

Separate  demurrers  were  filed  to  each  of  these  paragraphs. 
The  demurrers  were  overruled  by  the  court  below,  and  this  is 
assigned  for  error.  Trial  by  jury,  verdict  for  the  plaintiff, 
motion  for  a  new  trial  overruled.  The  evidence  is  in  the  rec- 
ord. 

The  cow  and  heifer,  at  the  time  they  were  killed,  were  run- 
ning at  large.  The  crossing  where  the  cow  was  killed  was 
somewhat  out  of  repair,  and  the  train  was  running  at  the  rate 
of  from  ten  to  fifteen  miles  an  hour.  The  engineer  sounded 
the  whistle  at  the  distance  of  one  hundred  yards  or  more,  and 
checked  up  the  train.  Brunetta  Bankley  heard  the  sound  of 
the  whistle,  and  went  to  the  door  to  look  after  her  cow;  she 
saw  McClure's  cow  and  two  others  come  up  the  Michigan  road 
to  the  crossing,  the  other  two  passed  over,  and  McClure's  cow 
ran  up  the  track,  west;  the  whistle  was  sounding  at  the  old 
graveyard;  she  and  her  son  tried  to  scare  the  cow  off  the 
track,  but  could  not  succeed.  The  heifer  was  killed  at  the 
lane  crossing  at  Parker's  school-house,  about  two  miles  east  of 
Oreensburg.  There  are  cattle-guards  at  the  crossing,  but  it 
does  not  appear  that  this  lane  is  a  public  highway.  The  ap- 
pellant claims  that  it  is,  in  argument,  but  the  appellee  denies 
it.  McClure  resided  in  Greensburg  at  the  time  the  cow  and 
heifer  were  killed. 

The  railroad  company  were  under  no  obligation  to  fence 
where  the  cow  was  killed.  The  common  law  imposes  on  the 
owner  of  domestic  animals  the  duty  of  keeping  them  on  his 
own  land  or  within  inclosures,  and  he  becomes  a  wrong-doer 
if  any  of  them  escape  or  stray  off  upon  the  lands  of  another 
person;  and  this,  as  a  general  rule,  is  the  law  in  this  state: 
Lafayette  and  Iruiianapolis  R.  R,  Co.  v.  Shriner^  6  Ind.  141. 

The  appellant  is  not  liable  for  killing  the  cow,  unless  she 
was  killed  by  the  gross  negligence  or  willful  misconduct  of 
the  company's  agents. 

Was  running  at  the  rate  of  from  ten  to  fifteen  miles  an  hour 
through  the  streets  of  a  city,  of  itself,  such  gross  negligence  as 
will  render  the  defendant  liable? 

Waite  V.  Eastern  Ry  Co.^  El.  B.  &  E.,  96  Eng.  Com.  L.  719, 
was  a  suit  by  a  child  five  years  of  age,  for  injuries  sustained. 
The  grandmother,  with  this  child,  procured  tickets  at  a  rail- 
road station  for  the  defendant's  road.  The  platform  firom 
which  the  cars  were  entered  was  on  the  opposite  side  of  the  track 
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from  the  ticket-office.  While  the  grandmother,  with  the  child, 
was  crossing  the  track  to  go  to  the  platform,  a  goods  train, 
with  a  tender  before  the  engine,  passed  the  station  at  its  usual 
rate,  about  twenty  miles  an  hour,  struck  the  grandmother  and 
child,  killed  the  grandmother  and  injured  the  child.  In  an- 
swer to  the  question  put  to  them,  the  jury  "found  that  the  de- 
fendant was  guilty  of  negligence,  and  that  the  grandmother 
was  also  guilty  of  negligence,  which  contributed  to  the  acci- 
dent." Verdict  for  the  plaintiff.  The  court  set  aside  the 
verdict,  because,  as  was  said  by  Lord  Campbell,  C.  J.:  "Not- 
withstanding the  negligence  of  the  defendant,  if  she,  the 
grandmother,  had  acted  on  this  occasion  with  ordinary  caution 
and  prudence,  neither  she  herself  nor  the  infant  would  have 
suffered.  Under  such  circumstances,  had  she  survived,  she 
could  not  have  maintained  any  action  against  the  company, 
and  we  think  that  the  infant  is  so  identified  with  her  that  the 
action  in  his  name  cannot  be  maintained." 

In  Wool/  V.  Beardj  8  Car.  &  P.  373,  34  Eng.  Com.  L.  435,  suit 
was  brought  for  an  injury  occurring  in  High  Street,  Aldgate, 
London.  Coleridge,  J.,  in  summing  up,  said:  "The  cabriolet^ 
it  is  said,  was  coming  at  the  rate  of  nine  or  ten  miles  an  hour,. 
which  was  a  most  improper  pace  at  such  an  hour  and  in  such 
a  place.  Even  a  much  less  pace  would  be  too  fast  at  that  time 
of  the  eveniug  in  such  a  place  as  High  Street,  Aldgate.  It 
the  plaintiff  took  reasonable  and  proper  care,  and  it  was  on 
account  of  the  extraordinary  speed  of  the  cabriolet  that  she 
could  not  save  herself,  and  she  thus  met  with  the  accident, 
she  is  entitled  to  your  verdict;  but  if  she,  by  her  own  negli- 
gence and  want  of  care,  contributed  to  the  accident,  she  can- 
not recover  in  this  action,  even  though  you  should  think  the 
driver  of  the  cabriolet  was  driving  too  fast,  and  was  therefore 
guilty  of  negligence  as  well  as  the  plaintiff." 

In  HawKna  v.  Cooper,  8  Car.  &  P.  473,  34  Eng.  Com.  L.  485, 
the  plaintiff  was  crossing  the  Westminster  road  near  Marsh 
Gate,  London,  when  a  cart  and  horse,  driven  by  the  defend- 
ant's servant,  ran  against  her.  The  horse  was  going  at  about 
the  rate  of  twelve  miles  an  hour.  Tindal,  C.  J.,  told  the  jury: 
"You  will  take  the  case  into  your  cousideration  and  determine 
for  yourselves  whether  the  injury  was  attributable  to  the  neg- 
ligence, carelessness,  and  improper  mode  of  driving  of  the  de- 
fendant's servant.  If  you  think  it  was  attributable  to  that, 
and  to  that  alone,  you  will  find  your  verdict  for  the  plaintiff, 
and  give  such  damages  as  yT>u  think  proper  under  the  ciroum* 
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iKtances.  But  if  you  think  it  was  occasioned  in  any  degree  by 
the  improper  conduct  of  the  plaintiff  herself  in  crossing  in  so 
incautious  and  improper  a  manner,  in  such  case  the  defendant 
will  be  entitled  to  your  verdict." 

The  exception  to  the  rule  that  a  plaintiff  cannot  recover  if 
his  own  negligence  contributed  to  the  injury  seems  to  be  cor- 
rectly stated  by  Redfield  as  follows:  **If  the  wrong  on  the  part 
of  the  defendant  is  so  wanton  and  gross  as  to  imply  a  willing- 
ness to  inflict  the  injury,  the  plaintiff  may  recover  notwith- 
standing his  own  ordinary  neglect.  And  this  is  always  to  be 
attributed  to  the  defendant,  if  he  might  have  avoided  injuring 
the  plaintiff,  notwithstanding  his  own  negligence." 

In  the  case  in  judgment,  the  train  was  passing  about  five 
o'clock  in  the  afternoon  through  a  part  of  the  city  of  Qreens- 
burg,  not  shown  to  be  crowded;  indeed,  it  does  not  appear  that 
there  was  any  one  about  but  Mrs.  Bankley  and  her  son,  who 
were  trying  to  drive  the  cow  from  the  track.  The  train  was 
ebeoked  as  soon  as  the  cow  showed  a  determination  to  disre- 
gard the  alarm  whistle.  Under  such  circumstances,  we  think 
that  although  the  rate  of  speed  at  which  the  train  was  run- 
ning constituted  carelessness,  yet  it  was  not  so  gross,  in  view 
of  tiie  authorities,  as  would  bring  the  case  at  bar  within  the 
exception  to  the  general  rule. 

Both  the  second  and  third  paragraphs  are  bad  because  they 
do  not  allege  that  the  negligence  of  the  defendant  complained 
of  was  the  cause  of  the  injury.  Indeed,  the  second  expressly 
alleges  that  another  cause — the  bad  condition  of  the  cross- 
ing— contributed  to  the  killing  of  the  cow,  and  it  does  not 
appear  that  it  was  the  duty  of  the  defendant  to  keep  the  cross- 
ing in  repair.  For  anything  alleged,  that  may  have  been  the 
duty  of  the  city  or  of  the  plaintiff  himself.  The  third  para- 
graph merely  alleges  that  the  defendant '' carelessly  and  neg- 
ligently ran  over  the  heifer":  See  ToledOy  Wabash^  etc.  R.  R. 
Co,  V.  Beviuj  26  Ind.  443.  The  court  erred  in  overruling  the 
demurrers  to  the  second  and  third  paragraphs  of  the  com- 
plaint 

A  lane  is  not  necessarily  a  public  highway.  If  the  heifer 
was  on  the  crossing  of  a  public  highway  when  she  was  killed, 
there  is  nothing  in  the  record  to  charge  the  appellant  with  her 
loss;  but  if  the  railroad  track  could  be  fenced  at  the  place 
at  which  she  was  killed,  then  there  is  a  liability. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded with  directions  to  sustain  the  demurrers  to  the  second 
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and  third  paragraphs  of  the  complaint,  and  for  ftirther  pro* 
oeedingcu 

LusnjTY  or  RAn.noAT>  Ck>icr Ainr  vok  Kiluno  Amimalb  or  its  Tbaoks 
See  C.  <fr  if .  i?.  JK.  Co.  r.  Patchin,  61  Am.  Deo.  66^  and  note  71;  KerwhaOer 
T.  Clernbmd  etc  H.  It.  Co.,  62  Id.  246,  and  note  270;  ViekrimrgeU.  B.  JR.  Co.  t. 
Potto*,  66  Id.  662,  and  note  674;  Murray  t.  S.  C.  B.  Jt.  Co.^  70  Id.  219,  and 
note  222;  Bnume  r.  Providence  etc  R.  K  Co.,  71  Id.  736;  Chopin  t.  SwUimm 
R.  H.,  75  Id.  237;  /ZSnoif  CenL  R.  R.  Co.  t.  Dkberaon,  79  Id.  394.  Where  a 
railroad  company  ia  not  bound  to  fences  it  la  not  liable  ezoept  in  caaea  of  n^* 
ligenoe  on  its  part  caoaing  the  injury:  Indkmctpolie  A  C.  R.  R.  Co.  t.  Harter, 
88  Ind.  658;  BeU^oniahie  v.  Jlufder,  83  Id.  364;  We$km  Union  T.  Co.  t. 
Lewelling,  68  Id.  366;  Lory  v.  CUveicuid,  C,  A  I.  R.  R.  Co.,  78  Id.  828^  dting 
the  principal  caae.  The  principal  case  ia  alao  eited  in  W<Aaah  R,  R.  Co.  r, 
Fonkee,  77  Ind.  162,  to  the  point  that  a  railroad  oompany  k  aot  bound  to 
leaoe  ita  track  at  a  atreet-croanng  in  a  city. 
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JusBDiDnDM  or  Apfluution  roB  Lffjuirenoir  to  RvntAZir  8aui  or  Rba& 
Ebzati  npon  an  execntion  inned  npon  a  jodgnnant  rendered  in  an  in- 
ferior coorty  determined. 

At  CbiofOH  Law,  Husband  and  Wm  do  hot  Taxs  Rxal  Ebtati  ai 
JoncT  TKrAMTa,  or  tenanta  in  oommon,  bat  both  are  aeiaed  of  an  entire^f 
and  neither  can  dispoee  of  any  part  oi  the  eatate  without  the  aaaent  of 
the  other,  the  whole  remaining  to  the  aorvivor;  and  the  Indiana  etatata 
haa  not  changed  this  common-law  nde. 

HUSBAITD    D0X8    NOT  AOQUIRl    AnT   LlOAL    IllTEB18T   Df   LaHDB    OT  WlTl 

under  Indiana  atatutea,  but  the  aame^and  the  profits  thereof  remain  her 
aeparate  property. 
HumASD  HAS  NOT  SuGH  EsTATB  IN  Lands  oonveyod  to  himself  and  wife  as 
is  subject  to  sale  on  execution.  The  right  of  aurvirorahip  doea  not  con- 
stitnte  a  contingent  or  Tested  remainder,  but  ia  a  mere  incident  of  tho 
estate. 

Suit  to  enjoin  sale  of  real  estate.  The  fiuste  appear  in  the 
opinion. 

F.  T.  Hord^  for  the  appellant 

S.  StanrifeTf  for  the  appellee. 

By  Conrt,  Eluott,  J.  This  was  a  suit  hj  Clark,  the  appel* 
lee,  against  Davis,  the  appellant,  and  others,  to  enjoin  the  sale 
of  certain  real  estate  hy  the  sheriff  on  ezecu  tion.  The  material 
allegations  of  the  complaint  are  in  substance  as  follows:  That 
Catharine  May,  the  wife  of  Daniel  May,  was  seised  in  fee,  by 
descent  from  her  father,  of  the  lands  described  in  the  complaint, 
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and  being  childless,  for  the  purpose  of  securing  the  inheritance 
in  the  lands  to  her  husband,  should  he  survive  her,  on  the 
twenty-ninth  day  of  June,  1863,  joined  with  her  said  husband 
in  a  deed  of  conveyance,  by  which  they  conveyed  said  lands 
to  Simeon  Stansifer  in  fee,  but  in  trust  and  for  the  sole  pur- 
pose that  he  should  reconvey  the  same  to  said  Daniel  and 
Catharine  jointly;  that  said  deed  was  delivered  to  said  Stan- 
sifer on  the  6th  of  January,  1864,  who,  on  the  same  day,  by  a 
deed  of  quitclaim,  reconvey ed  said  lands  to  the  said  '^ Daniel 
May  and  Catharine  May,  his  wife,  the  survivor  to  inherit." 

On  the  26th  of  July,  1865,  Davis,  the  appellant,  recovered  a 
judgment  in  the  court  of  common  pleas  of  Bartholomew  County 
against  said  Daniel  May,  for  the  sum  of  $166.69  and  costs  of 
suit.  On  the  25th  of  December,  1865,  said  May  and  his  wife 
sold  and  conveyed  said  lands  to  the  plaintiff,  Clark,  for  the  sum 
of  five  thousand  six  hundred  dollars;  of  which  sum  he  paid 
at  the  time  of  the  purchase  three  hundred  dollars,  and  secured 
the  payment  of  the  residue  in  installments. 

On  the  28th  of  March,  1866,  the  defendant  Davis  caused  ai^ 
execution  {fi.fa.)  to  be  issued  on  his  said  judgment  against 
said  Daniel  May,  and  placed  in  the  hands  of  the  sheriff  of 
said  county,  who  afterwards  levied  the  same  on  "all  the  right, 
title,  and  interest  which  said  Daniel  May  had  in  said  real 
estate  on  the  twenty-sixth  day  of  July,  1865,"  the  date  of  said 
judgment,  and  advertised  the  same  for  sale  on  the  fifth  day  of 
May,  1866.  The  complaint  denies  that  Daniel  May  had  any 
interest  in  said  lands  at  the  date  of  said  judgment  subject  to 
execution,  and  prays  that,  as  a  sale  of  the  lands  under  said 
execution  would  cast  a  cloud  upon  the  plaintiff's  title  thereto, 
the  sheriff  be  perpetually  enjoined  from  selling  the  same,  and 
for  general  relief.  May  and  wife  were  also  made  defendants, 
and  were  duly  defaulted.  The  defendant  Davis  appeared  and 
demurred  to  the  complaint  for  the  reasons, — 1.  That  the  court 
had  no  jurisdiction  of  the  subject  of  the  action,  the  execution 
sought  to  be  enjoined  having  issued  from  the  common  pleas 
court  on  .a  judgment  therein;  2.  That  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  de- 
murrer was  overruled  by  the  court,  to  which  the  defendant 
Davis  excepted. 

Davis  then  filed  an  answer,  alleging  that  said  Catharine 
caused  the  conveyances  to  Stansifer,  and  from  him  to  I^er  and 
her  husband,  Daniel  May,  to  be  made  for  the  purpose  of  ffY^ 
ing  the  latter  credit  with  the  public;  that  after  said  convey* 
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ances,  and  on  the  faith  and  credit  of  Baid  lands,  and  from 
the  belief  that  said  Daniel  had  an  undivided  interest  therein, 
he  did  obtain  credit,  and  became  largely  indebted  to  sundry 
persons,  who  are  named,  including  said  Davis,  amounting  in 
the  aggregate  to  over  three  thousand  dollars,  on  which  judg* 
ments  had  been  recovered,  and  all  of  which  remained  unpaid; 
and  that  prior  to  said  conveyances  the  said  Daniel  May  was 
not  possessed  of  any  property  whatever.  The  court  sustained 
a  demurrer  to  the  answer,  and  rendered  a  final  judgment  and 
decree  for  the  plaintiff  in  accordance  with  the  prayer  of  the 
complaint  To  these  rulings  Davis  also  excepted,  and  appeals 
here. 

The  first  question  presented  by  the  demurrer  to  the  com* 
plaint  is,  Had  the  circuit  court  jurisdiction  of  the  cause? 

The  api)ellant  insists  that  as  the  execution  levied  on  the 
lands  in  controversy,  the  sale  of  which  was  sought  to  be  en- 
joined, was  issued  upon  a  judgment  rendered  in  the  court  of 
common  pleas  of  the  same  county,  the  latter  court  had  ex- 
clusive jurisdiction  of  the  subject^  and  refers  to  the  case  of 
Indiana  &  L  R.  R,  Co.  v.  WUliamSj  22  Ind.  198,  as  sustaining 
the  position.  In  that  case,  a  judgment  was  rendered  in  the 
circuit  court,  on  which  an  execution  was  issued  and  levied 
on  personal  property  of  one  of  the  execution  defendants,  and 
the  sale  was  postponed  by  the  agreement  of  the  parties. 
Afterwards  a  writ  of  venditioni  exponas  was  issued  on  the 
judgment,  commanding  the  sheriff  to  sell  the  personal  prop- 
erty levied  on  under  the  original  execution,  but  fche  sheriff, 
without  selling  the  same,  levied  the  vendi.  on  real  estate  of 
the  other  defendant,  and  was  about  to  sell  the  same,  without 
having  first  sold  the  personal  property  previously  levied  upon. 
The  latter  defendant  filed  a  complaint  in  the  court  of  common 
pleas  to  enjoin  the  sale  of  the  land  until  the  personal  property 
was  first  disposed  of.  It  was  held  that  the  ccnirt  of  common 
pleas  had  no  jurisdiction  in  the  case.  The  decision  was  based 
on  Grant  v.  Quick,  5  Sand.  612,  in  which  it  was  held,  under 
statutory  provisions  similar  to  ours,  that  '*no  court  of  that 
state  can  rightfully  enjoin  a  party  from  proceeding  in  a  suit 
in  another  court  of  the  same  state,  having  equal  power  to 
grant  the  relief  sought  by  the  complaint  on  which  such  in- 
junction is  asked."  In  Indiana  &  I.  R.  R,  Co.  v.  WiUiamaj  22 
Ind.  198,  it  was  said  by  Davison,  J.,  that  *^  there  is  no  legal 
propriety  in  allowing  Uie  common  pleas,  a  court  of  inferior 
Jurisdiction,  to  enjoin  and  adjudicate  upon  the  validity  of  pro* 
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cess  issued  from  the  circuit  court.  And  the  statute,  properly 
construed,  in  our  judgment,  intends  that  each  of  these  courts 
«hall  enjoin,  control,  and  litigate  in  reference  to  its  own  pro- 
cess." 

But  that  case  is  not  analogous  to  this,  and  is  not  in  point. 
Here  the  complaint  was  filed  in  the  circuit  court,  a  court  of 
general  jurisdiction,  and  having  in  the  main  exclusive  jurid- 
•diction  in  cases  involving  the  title  to  real  estate.  Besides,  in 
this  case,  it  is  not  sought  to  enjoin  the  prosecution  of  an  ac- 
tion in  the  court  of  common  pleas,  nor  the  execution  of  a 
judgment  in  that  court,  nor  to  determine  the  validity  or  enjoin 
the  execution  of  final  process  issued  thereon,  but  simply  to 
enjoin  the  sheriff  from  selling  the  lands  of  the  plaintiff  under 
an  execution  against  another  party,  to  which  it  is  claimed 
they  are  not  subject,  and  to  prevent  a  cloud  being  thereby 
cast  upon  the  plaintiff's  title,  and  we  think  the  circuit  court 
bad  jurisdiction. 

The  next  and  principal  question  in  the  case  is.  Does  the 
complaint  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  to  entitle  the  plaintiff  to  the  relief  prayed? 

The  solution  of  this  question  must  depend  upon  the  legal 
effect  of  the  deed  of  conveyance  from  Stansifer  to  Daniel  May 
and  his  wife  Catharine,  and  whether  it  conveyed  to  Daniel 
May  any  estate  or  interest  subject  to  execution  under  the  laws 
of  this  state.  At  common  law,  if  an  estate  is  granted,  as  in  this 
case,  to  a  man  and  his  wife,  they  are  neither  properly  joint 
tenants,  nor  tenants  in  common,  for  husband  and  wife  being 
considered  one  person  in  law,  they  cannot  take  the  estate  by 
moieties;  both  are  seised  of  the  entirety  per  tout^  and  not  per 
my.  Neither  can  dispose  of  any  part  of  the  estate  without 
the  assent  of  the  other,  but  the  whole  must  remain  to  the  sur- 
vivor: 2  Bla.  Com.  182;  2  Kent's  Com.  132;  Rogers  v.  BeiiBonj 
6  Johns.  Ch.  431;  Jackson  v.  Stevens,  16  Johns.  110;  Torrey  v. 
Torrey,  14  N.  Y.  430;  Bevins  v.  Cline,  21  Ind.  37.  The  com- 
mon  law  prevails  in  this  state,  except  where  it  is  changed  or 
abrogated  by  statute.  Our  statute  has  not  changed  the  com- 
mon-law rule  as  to  the  estate  created  by  grants  of  real  estate 
to  husband  and  wife,  but  on  the  contrary,  has  expressly  rec- 
ognized it.  The  seventh  and  eighth  sections  of  the  act  con- 
cerning real  property,  and  the  alienation  thereof  (1  Oavin  and 
Herd's  Stats.  259),  are  as  follows:  — 

*'Sec.  7.  All  conveyances  and  devises  of  lands,  or  of  any 
interest  therein,  made  to  two  or  more  persons,  except  as  pro* 
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^ded  Id  the  next  foUowing  section,  shall  be  oonstrned  to 
•create  estates  in  common,  and  not  in  joint  tenancy,  unless  it 
«hall  be  expressed  therein  that  the  grantees  or  devisees  shall 
hold  the  same  in  joint  tenancy,  and  to  the  survivor  of  them, 
or  it  shall  manifestly  appear  from  the  tenor  of  the  instrument 
that  it  was  intended  to  create  an  estate  in  joint  tenancy. 

^'Sec.  8.  The  preceding  section  shall  not  apply  to  mori- 
l^ages,  nor  to  conveyances  in  trust,  nor  when  made  to  husband 
and  wife;  and  every  estate  vested  in  executors  or  trustees,  as 
such,  shall  be  held  by  them  in  joint  tenancy." 

The  common  law  did  not  subject  real  estate  to  sale  on  exe- 
cution for  the  payment  of  debts;  but  the  statute  has  changed 
the  common  law,  and  made  '^all  lands  of  the  judgment  debtor, 
whether  in  possession,  reversion,  or  remainder,"  liable  to  be 
sold  on  execution  against  the  debtor  owning  the  same,  or  for 
whose  use  the  same  are  holden. 

By  the  common  law,  the  husband,  by  virtue  of  the  marriage, 
acquired  an  estate,  at  least  during  their  joint  lives,  in  the  real 
estate  of  the  wife;  and  if  he  became  tenant  by  curtesy  initicUe 
by  the  birth  of  a  child,  then  during  his  own  life,  and  was  en- 
titled to  the  possession  and  use  thereof.  He  could  convey 
such  interest  without  the  assent  of  the  wife,  and  under  the 
statute  it  was  subject  to  sale  on  execution  for  the  husband's 
debts.  And  it  would  seem  from  the  authorities  that  by  the 
common  law  the  husband  would  also  be  entitled  to  the  posses- 
sion, use,  and  control  of  lands  granted  to  him  and  his  wife 
jointly  in  the  same  manner  during  their  joint  lives,  and  could 
convey  the  use  and  possession  for  the  same  term.  But  the 
authorities  on  this  point  are  not  uniform:  See  2  Kent's  Com. 
132,  133.  In  Torrey  v.  Torrey,  14  N.  Y.  430,  in  reference  to 
this  question,  it  was  said  by  Denio,  C.  J.:  ''The  husband, 
while  he  lived,  could  not  by  any  act  of  his  impair  or  prejudice 
the  right  of  survivorship  of  the  wife.  He  had  the  absolute 
control  of  his  wife's  estate  for  his  own  life,  but  no  longer.  At 
his  death,  she  became  the  owner  of  the  whole  as  survivor." 
The  saAie  rule  is  stated  in  Washburn  on  Real  Property,  425, 
tit.  Estates  in  Entirety.  To  the  same  effect  is  Jackson  v. 
Stevens f  16  Johns.  110.  A  contrary  opinion  is  expressed  in  Doe 
V.  Howlandy  8  Cow.  277,  and  in  Bevin  v.  Cline,  21  Ind.  37. 
But  it  is  not  necessary  that  we  should  decide  this  question 
here,  for  the  reason  that  if  such  were  the  rights  and  powers 
of  the  husband  at  common  law,  they  are  changed  by  statute 
in  this  state.    The  statute  enacts  that  "  no  lands  of  any  mar* 
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ried  woman  shall  be  liable  for  the  debts  of  her  husband;  but 
such  land,  and  the  profits  therefrom,  shall  be  her  separate- 
property  as  fiilly  as  if  she  was  unmarried;  provided  that  such 
wife  shall  have  no  power  to  encumber  or  convey  such  lands- 
except  by  deed  in  which  her  husband  shall  join."  And 
again:  ^'The  separate  deed  of  the  husband  shall  convey  na 
interest  in  the  wife's  land."  Under  these  provisions  of  the 
statute,  it  is  evident  that  the  husband  does  not  by  virtue  of 
the  marriage  acquire  any  legal  interest  or  estate  in  the  lands 
of  the  wife,  but  the  same,  and  the  profits  thereof,  remain  her 
separate  property.  He  cannot  by  his  separate  deed  convey 
any  interest  in  them,  and  they  are  in  no  wise  liable  for  hia 
debts.  By  the  deed  of  Stansifer,  May  and  his  wife  each  be- 
came seised  of  the  entire  estate,  and  under  the  statute  each 
was  entitled  to  the  use  of  the  whole,  and  no  act  or  conveyance 
of  the  husband,  or  sale  on  execution  against  him,  could  affect 
or  divest  the  seisin  or  use  of  the  wife.  Neither  had  any  sep- 
arate estate  or  interest  that  could  be  sold  or  disposed  of  with- 
out the  assent  of  the  other.  And  as  a  necessary  consequence^ 
it  follows  that  Daniel  May,  the  husband,  was  not  seised  or 
possessed  of  such  an  estate  as  became  subject  to  the  lien  of 
Davis's  judgment. 

But  it  is  claimed  by  the  appellant  that  if  a  tenancy  by  en- 
tirety prevails  in  this  state,  then  Daniel  May,  the  husband, 
by  the  conveyance  of  himself  and  wife,  had  a  contingent  re- 
mainder in  the  land  at  the  date  of  the  judgment  by  virtue 
of  his  right  of  survivorship,  and  that  under  the  statute 
making  lands  held  in  remainder  liable  to  sale  on  execution, 
such  contingent  remainder  was  liable  to  the  judgment.  This 
position  seems  to  us  untenable.  The  right  of  survivorship,  we 
think,  did  not  constitute  a  remainder,  either  contingent  or 
vested,  in  the  legal  sense  of  that  term.  The  deed  of  Stansifer 
conveyed  to  May  and  wife  the  entire  estate,  and  the  right  of 
survivorship  is  simply  an  incident  of  an  estate  granted  to  hus- 
band and  wife,  and  does  not  constitute  a  remainder.  No  par- 
ticular estate  less  than  a  fee-simple  was  first  granted  by  which 
a  remainder  could  be  left. 

The  appellant  also  insists  that  the  court  erred  in  sustaining 
the  demurrer  to  his  answer.  We  do  not  think  so.  There  is 
no  complaint  of  concealment,  fraud,  or  mistake  in  making  the 
deed,  and  the  persons  dealing  with  May  must  be  presumed  to 
have  known  the  legal  effect  of  the  conveyance,  and  the  nature 
of  the  estate  conveyed  thereby.    We  think  the  answer  was 
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clearly  bad,  and  the  demurrer  therefore  was  correctly  sus- 
tained. 
The  judgment  is  affirmed,  with  costs. 

Obaiit  to  Httbbahd  ajstd  Wife  Vms  nr  Thbm  EerTATB  bt  Esnaxraa, 
«ikd  not  by  moieties:  See  Kftdium  y.  Wainoorth,  SS  Am.  Deo.  49,  and  note  65; 
and  the  principal  case  cited  in  Keeding  y.  TrtdUf  30  Ind.  307;  Simpaon  y. 
Ptarwny  31  Id.  6;  J<me$  y.  CfhancUer,  40  IdL  591;  Edwards  y.  BeiOl,  75  Id.  406. 

HuSBAlfD    HA8  AT  MoST    BUT    LiTB  ESTATB  IK  WlFE*S  IiAlfSS,    and  npon 

their  sale  the  whole  proceeds  belong  to  the  wife,  unless  reduced  to  posses- 
sion by  her  husband:  Didekuon  y.  Davis,  80  Am.  Dec.  202. 

Husband's  Iktbbbst  in  Land  Sbttlbd  to  Jonrr  tJai  of  Wtvmkt.ip  and 
Wm:  KemfUm  ▼.  Halloweil,  71  Am.  Dec.  112,  and  note  116. 

Husband  cannot  Chabgb  ma  Wife's  Rial  Estatb  for  money  which  he 
lias  expended  in  making  improYements  thereon:  KnoU  ▼.  Carpenter,  75  Am. 
Deo.  779,  and  see  note  781. 

Fbiob  to  Mabrtbd  Woman's  Act  of  1879,  in  Indiana  a  married  woman 
ooold  not  bind  herself  in  any  way  by  an  executory  contract  for  the  sale  of 
ffeal  estate:  MiUer  y.  Albertson,  73  Ind.  345,  citing  tiie  principal  case. 

Husband  has  not  Such  Estate  as  is  subject  to  sale  on  execution:  PaUon 
T.  Sankm,  68  Ind.  247,  citing  the  principal  case. 

Sale  on  Execution  Which  Gontbbs  No  Title  on  the  purchaser,  and  is 
effeddYe  only  to  cloud  the  title  of  others,  will  be  enjoined:  FhM  NaL  Bank 
w,  DeUch,  83  Ind.  133,  citing  the  principal  case. 

Husband  and  Wm  cannot  be  Witnesses  for  or  against  each  other» 
especially  where  title  to  land  is  concerned:  MeOormeU  y.  Martm,  52  Ind.  436. 

The  bbingepal  case  is  otted  as  an  authority  on  the  law  of  estates  by 
entizvties,  uiCkamdlerr.  Cheney,  37  Ind.  412;  EuleU  y.  Inlom,  57  Id.  414. 


Woodruff  v.  Gabneb. 

r27  Indiana,  4.J 

OOCETIBOLAIII  UNDER  INDIANA  GODE    IS  MOBE  THAN  BbOOUFMBNT  at  th« 

oommon  law,  and  embraces  also  the  cross-bill  in  equity  against  the 

plaintiflL 
Iv  Suit  .  bt  Obantob  to  Rescind  Conyetanoe  on  Ground  ov  Fbaud* 

VLENT  Representations,  a  counterclaim  denying  the  fraud,  and  alleging 

that  the  plaintiff  has  wrongfully  kept  the  defendant  out  of  possession, 

and  asking  judgment  for  possession  and  for  rents  and  profits,  is  good  on 

demurrer. 
Causes  or  AcnoN  cannot  be  Joined  in  Counterclaim  which  cannot  be 

united  in  a  complaint. 

ArFELLATE    CoURT    WILL    NOT,    IN    OrDER    TO  AeURM    CaBB    ON    OrOUNB 

that  an  erroneous  instruction  was  harmless,  indulge  the  presumption 
that  the  instruction  was  not  applicable  to  the  case. 
Statement  False  in  Fact,  Uttered  vor  Fraudulent  PuRPOgE,  whioh  is 
accomplished,  has  the  whole  effect   of  fraud  in  annulling  oontnol^ 
although  the  person  uttering  the  statement  belieYed  it  to  be  tme. 
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Suit  for  resciBdon  of  contract  for  exchange  of  lands.  The- 
opinion  states  the  case. 

B.  F,  Claypoolj  J.  if.  Ftbon,  O.  Holland^  and  H.  0.  Hanna^ 
for  the  appellant.       , 

N.  Trusler  and  W.  Morrow^  for  the  appeUee. 

By  Court,  Frazer,  J.  The  appellant  sued  the  appellee  ta 
obtain  the  rescission  of  a  contract  between  the  parties  for  the 
exchange  of  lands,  and  of  a  conveyance  made  in  pursuance  of 
the  contract,  upon  the  ground  that  the  contract  and  convey- 
ance were  induced  by  certain  specified  false  and  fraudulent 
representations  of  the  defendant  as  to  facts  and  the  law.  The 
representation  as  to  the  law  alleged  to  iiave  been  falsely  and 
corruptly  made  is  not  alleged  to  have  been  known  by  the  de- 
fendant to  be  false.  The  false  representations  of  fact  alleged 
are  some  of  them  of  such  a  nature  that  if  false  the  defendant 
might  not  have  known  it.  The  defendant  answered  in  two 
paragraphs,  the  first  of  which  was  a  special  denial  of  the 
fraud  alleged  in  the  complaint;  the  second  was  in  the  form  of 
a  counterclaim,  denying  the  alleged  fraud,  and  averring  thai 
the  plaintiff  without  right  kept  the  defendant  out  of  the  pos* 
session  of  the  lands  conveyed  to  him  in  pursuance  of  the  con- 
tract, and  that  he  had  committed  waste  upon  the  premises  to 
the  injury  of  the  freehold.  Judgment  for  possession,  and  for 
damages  for  the  waste,  and  for  occupation  of  the  premises^ 
in  all  fifteen  hundred  dollars,  was  prayed.  A  demurrer  to 
the  counterclaim  was  overruled,  after  which  an  issue  was 
formed  upon  it  by  a  denial.  A  jury  trial  resulted  in  a  gen- 
eral verdict  for  the  defendant,  that  he  was  entitled  to  tha 
possession  of  the  land,  and  assessing  his  damages  at  $522.50* 
A  motion  by  the  plaintiff  for  a  new  trial  was  overruled,  and 
judgment  rendered  in  accordance  with  the  verdict.  The 
record  gives  us  no  information  as  to  the  nature  of  the  evi- 
dence. 

Three  questions  demand  our  consideration: — 

1.  Was  the  counterclaim  good  on  demurrer? 

It  is  not  questioned  that  it  averred  facts  sufficient  in  an  in- 
dependent suit  to  entitle  the  defendant  to  a  judgment,  but  it 
IS  urged  that  those  facts  could  not  be  pleaded  by  way  of  coun- 
terclaim in  this  suit. 

A  counterclaim  is  defined  by  the  code  to  be  *'  any  matter 
arising  out  of  or  connected  with  the  cause  of  action  which 
might  be  the  subject  of  an  action  in  favor  of  the  defendant,  or 
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which  would  tend  to  reduce  the  plaintiff's  claim  for  damages: 
2  Gavin  and  Hord's  Stats.  91. 

It  may  not  be  easy  to  define  the  full  meaning  and  applica-^ 
tion  of  this  statute,  and  it  will  therefore  be  safer  and  less 
likely  to  produce  confusion  if  this  court  shall  at  present  con- 
sider only  the  question  of  its  influence  upon  the  case  immedi' 
ately  in  judgment.  To  say,  as  was  inadvertently  done  in  Slay^ 
back  V.  JoneSy  9  Ind.  470,  that  the  counterclaim  is  the  samo 
thing  as  recoupment,  would  be  giving  a  definition  obviously 
less  comprehensive  than  that  given  by  the  statute  above* 
quoted.  The  counterclaim  thus  authorized  comprehends  re* 
coupment,  and  much  more.  It  hardly  admits  of  question 
that  it  embraces  also  what  was  known  as  the  cross-bill  in 
equity  against  the  plaintifi:  Unless  this  be  so,  it  would  result 
that  in  mai^y  cases,  what  formerly  might  have  been  fully  set* 
tied  in  one  litigation  would  under  the  code  require  two  or 
more  separate  suits  to  determine  it.  This  is  not  the  spirit  of 
the  code.  Indeed,  precisely  the  contrary  is  evident  from  sec* 
tion  60,  the  effect  of  which  is  to  require  every  defendant  per* 
sonally  served  with  notice  of  the  suit  to  set  up  and  litigato 
in  that  case  every  right  of  action  which  he  has  arising  out  of 
the  contract  or  transaction  which  forms  the  plaintiff's  causo 
of  action,  under  penalty  of  paying  his  own  costs  should  be- 
afterwards  sue  for  the  same  matter.  The  two  sections,  5^ 
and  60,  relate  to  the  same  subject.  The  latter  evidently  referS' 
to  one  class  of  cases  at  least  in  which  by  the  former  a  counter* 
claim  is  authorized  to  be  pleaded.  Different  phraseology  i» 
employed  in  these  two  sections,  but  the  idea  embodied  in  sec* 
tion  59  by  the  language,  '^  any  matter  arising  out  of  or  con* 
nected  with  the  cause  of  action,  which  might  be  the  subject 
of  an  action  in  favor  of  the  defendant,  or  which  would  tend  to 
reduce  the  plaintiff's  claim  or  demand  for  damages,"  may  not 
all  be  expressed  in  section  60,  thus:  '*A  counterclaim  arisinj^ 
out  of  the  contract  or  transaction  set  forth  in  the  complaint  a» 
the  ground  of  the  plaintiff's  claims  or  any  of  them."  When, 
the  sections  are  carefully  compared,  it  excites  the  inquiry 
whether  there  are  not  two  distinct  classes  of  cases  in  which 
the  defendant  may  set  up  by  way  of  counterclaim  a  cause  ot 
action  which  he  has  against  the  plaintiff,  viz.:  1.  When  it 
arises  out  of  the  plaintiff's  cause  of  action;  2.  When  it  is  con* 
nected  with  it,  but  does  not  arise  out  of  it,  and  that  in  the- 
former  case  he  must  set  it  up  by  way  of  counterclaim,  or  re* 
cover  no  costs  in  another  suit  upon  it,  while  in  the  latter  cas^ 
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there  is  no  penalty  for  failing  to  set  it  up.  The  only  reason 
for  this  distinction,  if  it  exists,  wonld  be  in  the  possible  fact 
that  in  the  former  case  the  defendant's  right  of  recovery  may 
be  shown  upon  the  trial  without  complicating  the  investiga- 
tion, while  in  the  latter  the  inquiry  must  extend  beyond  what 
is  necessary  to  a  mere  determination  of  the  plaintiff's  claim, 
and  may  often  so  encumber  the  record  as  to  make  a  correct 
<lecision  difficult.  But  this  question  is  not  before  us,  and  we 
intimate  no  opinion  upon  it. 

In  the  case  in  hand,  the  plaintiff's  cause  of  action  is  the 
alleged  fraud  of  the  defendant  in  procuring  the  deed  sought 
to  be  rescinded.  The  defendant's  cause  of  action,  averred  in 
the  counterclaim,  does  not  arise  out  of  the  plaintiff's  cause  of 
■action,  for  it  cannot  even  exist  consistently  with  it.  If  the 
£raud  alleged  by  the  plaintiff  was  perpetrated,  then  the  de- 
fendant cannot  have  any  right  of  action  whatever.  80  the 
^defendant  found  it  necessary  to  deny  the  fraud. 

But  the  deed  sought  to  be  set  aside  constitutes  a  part  of  the 
transaction  upon  which  the  plaintiff  and  the  defendant  both 
rely  for  a  recovery.  It  is  the  link  which  forms  a  direct  con- 
nection between  the  two  diverse  causes  of  action.  So  the  coun- 
terclaim for  possession  is  '^ connected  with  the  cause  of  action'' 
of  the  plaintiff  directly,  and  is  therefore  authorized  by  the 
statute.  In  litigating  either  claim  separately,  an  important 
•question,  to  wit,  the  alleged  fraud,  must  be  investigated,  inas- 
much as  it  is  necessarily  a  question  in  controversy.  If  that 
•question  be  decided  for  the  defendant,  then  a  single  additional 
fact  being  established  —  that  the  plaintiff  keeps  him  out  of 
possession  of  the  land  conveyed — entitles  the  defendant  to 
A  recovery.  There  is,  then,  one  question  common  to  both 
•claims.  Why  should  this  be  twice  tried?  We  think  that  the 
object  of  the  statute  was  to  enable  the  parties  by  a  single  liti- 
gation to  settle  whatever  claim  either  may  have  directly  de- 
pendent upon  such  a  question,  and  thus  avoid  a  multiplicity 
of  suits.  Judah  v.  Vineennes  Univerdty^  16  Ind.  56,  goes  even 
beyond  this  ruling.  The  demurrer  to  the  counterclaim  was, 
in  our  opinion,  properly  overruled. 

2.  Could  the  defendant,  under  this  counterclaim,  recover 
for  waste  or  use  and  occupation?  The  plaintiff  asked  an  in- 
6truction  to  the  jury  that  he  could  not  recover  for  either, 
which  was  refused. 

To  determine  this  question,  the  counterclaim  may  be  con* 
sidered  as  a  complaint  by  the  defendant  against  the  plaintiff. 
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Causes  of  action  which  could  not  be  united  in  a  complaint 
<^nnot  be  joined  in  a  counterclaim.  But  the  remedy  for  a 
misjoinder  of  causes  of  action  is  by  demurrer:  2  Gavin  and 
Herd's  Stats.  80;  and  this  court  cannot  review  the  ruling  of 
the  court  below  upon  it:  2  Id.  81.  Mesne  profits  may  be  re- 
covered as  damages  in  an  action  for  possession  of  real  estate. 
They  are  incident  to  the  recovery  of  possession:  2  Id.  97,  283, 
878.  We  think  that  such  damages  were  recoverable  under 
this  counterclaim.  But  the  claim  for  damages  for  injury  to 
the  freehold  is  not  incident  to  the  subject-matter  which  was 
admissible  as  a  counterclaim  in  this  case,  and  indeed,  could 
not  have  been  properly  joined  with  it  in  the  same  suit.  This 
was  not,  therefore,  a  proper  counterclaim,  and  should  not  have 
been  allowed  in  this  case:  2  Id.  97.  If  the  views  already  ex- 
pressed are  correct,  it  follows  that  the  instruction  went  too  far, 
and  was  properly  refused. 

3.  The  court  instructed  the  jury  that  '^  false  and  fraudulent 
representations,"  made  by  the  defendant  to  the  plaintiff,  upon 
which  the  latter  relied  in  making  the  contract,  would  not 
avail  the  plaintiff  in  the  case  unless  it  also  appeared  that  the 
defendant,  at  the  time  of  making  the  representations,  knew 
them  to  be  false.  The  appellant  complains  of  this  instruc- 
tion. We  cannot  conceive  of  a  state  of  the  evidence,  under 
the  issues  of  this  case,  which  would  justify  this  instruction. 
We  can  well  understand  that  there  may  be,  and  are,  many 
cases  in  which,  for  the  purpose  of  proving  that  false  represen- 
tations are  fraudulent,  it  is  necessary  to  show  that  the  party 
who  made  them  knew  that  they  were  false.  But  we  know  of 
no  case  where  relief  will  be  denied  in  equity  on  account  of 
false  and  fraudulent  representations  upon  which  a  party  has 
relied  to  his  injury  merely  because  the  proof  fails  to  show 
that  the  party  who  perpetrated  the  fraud  knew  that  his  repre- 
sentations were  false.  If  to  such  a  state  of  the  case  were 
superadded  proof  showing  such  circumstances  as  would  have 
evinced  that  it  was  the  plaintiff's  own  folly  to  rely  upon  the 
representations, — for  example,  that  he  had  merely  to  open  his 
eyes  and  see  the  truth  for  himself, — then  the  plaintiff  could 
not  recover.  But  then  the  instructions  would  be  erroneous 
against  him,  and  not  applicable  to  the  issues  in  this  case. 
We  cannot,  in  order  to  affirm  a  case  upon  the  ground  that  an 
erroneous  instruction  was  harmless,  indulge  the  presumption 
that  the  instruction  was  not  applicable  to  the  case. 

The  law  is  thus  stated  by  an  elementary  writer:   ''  If  the 
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statement  be  in  fact  false,  and  be  uttered  for  a  fraudulent 
purpose,  which  is  in  fact  accomplished,  it  has  the  whole  effect 
of  fraud  in  annulling  the  contract,  although  the  person  utter* 
ing  the  statement  did  not  know  it  to  be  false,  but  believed  it 
to  be  true  ":  2  Parsons  on  Contracts,  5th  ed.,  775.  The  follow- 
ing  cases  are  to  the  same  effect:  Taylor  v.  Aahion,  11  Mees» 
&  W.  401;  Warner  v.  Daniels^  1  Wood.  &  M.  90;  Aindie  v* 
Medlycottj  9  Ves.  13;  ShackUford  v.  Handley,  1  A.  K.  Marsh. 
500  [10  Am.  Dec.  753];  Munroe  v.  Pritehett,  16  Ala.  786  [50 
Am.  Dec.  203].  Nor  are  we  without  authority  of  like  charac- 
ter in  Indiana.  McCormick  v.  Jfaltn,  5  Blackf.  509,  is  directljr 
to  the  point. 

The  appellee  relies  upon  Zehner  v.  Kepler,  16  Ind.  290.  W& 
need  not  question  that  decision.  Under  the  defense  of  fraud 
as  pleaded  in  that  case,  proof  of  the  scienter  was  necessary. 
But  what  is  said  in  that  case  to  be  a  general  rule  has  no  ap- 
plication to  a  case  like  this;  and  indeed,  there  are  so  many 
exceptions  to  it  that  it  may  be  worthy  of  inquiry  whether  it  iff 
exactly  accurate  to  say  that  it  is  a  general  rule. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re* 
manded  for  a  new  trial. 


SOOPB  AND  OfVICB  or  COUHTBBOLAIM  UKDXB  OODX.  — FoT  a  dlflCllfldflll  of 

the  theoxy  of  connterdaixn,  see  Pomeroy  on  Remedieiy  mo.  6^  p.  762;  or  Blia» 
on  Code  Pleading,  c.  18,  p.  366.  The  cases  on  the  law  of  counteirdaim  mn- 
weU  collected  in  1  Boone  on  Code  Pleading,  c.  6. 

Natubx,  DBFnrmoN,  aitd  Extent.  —  One  of  the  objeots  of  the  reformed 
or  code  procedure  is  to  simplify  the  pleadings  and  conduct  of  actions,  and 
to  pennit  of  the  settlement  of  all  matters  of  oontroversy  between  parties 
in  one  action,  as  far  as  may  be  practicable.  And  to  this  end,  most  of  the 
codes  have  provided  that  the  defendant  in  an  action  may  in  his  answer,  and 
by  way  of  connterclaim,  set  up  various  kinds  of  new  matter,  or  cross-claims,, 
which  must  otherwise  have  been  tried  in  separate  actions.  The  provisions  in^ 
the  various  states,  though  not  identical,  are  substantially  the  same. 

A  counterclaim  is  a  cause  of  action  existing  in  favor  of  a  defendant  and 
against  a  plaintiff,  and  upon  which  a  several  judgment  might  be  had  in  ul 
action:  Kathnai  F.  L  Co,  v.  McKay,  21  N.  Y.  195;  8teeU  v.  Bthcndge,  15 
Minn.  510.  The  counterclaim  is  in  itself  a  distinct  and  independent  cause  of 
action,  so  that,  when  properly  stated  as  such,  the  defendant  becomes,  in  re- 
spect to  the  matters  stated  by  him,  an  actor,  and  there  are  two  simultaneous 
actions  pending  between  the  same  parties,  wherein  each  is  at  the  same  time 
both  a  plaintiff  and  a  defendant:  Fronds  v.  Edwards,  77  N.  C.  S5;  Davidson 
V.  Bemingtan,  12  How.  Pr.  310;  Cfragin  v.  LoveU,  88  N.  Y.  268;  B.  C,  2  N.  Y. 
Civ.  Proc.  Rep.  128.  Ko  matter  would  be  admissible  as  a  connterclaiiik 
unless,  at  the  time  the  action  was  commenced,  an  action  or  suit  oould  have 
been  maintained  against  the  plaintiff  upon  the  counterclaim:  Cragin  v.  LoiveU,, 
mnpra;  Taylor  v.  Mayor,  20  Hun,  292;  S.  C,  82  N.  Y.  10;  BtOeau  v.  Thomp-^ 
son,  33  CaL  497;  Cbnnor  v.  Winiau,  1  Ind.  523;  Roscos  v.  Mamm,  7  How.  Pr. 
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121;  roMOTY.  LhhffsUm,  13  N.  T.  248;  Robiaonr,  Jlavfes,  20  Id.  84;  Patter- 
mm  ▼.  Pattermmj  59  Id.  547.  A  defense  which  simply  asserts  that  plAintiff's 
ekum  is  void  in  law,  and  cannot  be  enforced,  by  reason  of  some  inhering  vice 
which  destroys  it  as  a  legal  claim,  is  not  a  counterclaim  within  the  meaning 
of  the  code:  Prouty  ▼.  Eaton,  41  Barb.  409.  Any  claim  or  demand  of  a  de- 
fendant against  the  plaintiff  in  an  action  which,  if  allowed,  will  reduce  or 
overrun  the  plaintiff's  claim  ii  properly  a  counterclaim,  but  whether  it  can 
be  set  up  as  a  defense  is  dependent  upon  whether  it  is  within  the  class  of 
matters  which  the  statute  of  the  particular  state  proTides  may  be  the  subject 
of  a  counterclaim:  Oage  y.  AngeU,  8  How.  Pr.  336. 

Generally  speaking,  in  many  of  the  states  a  counterclaim  is  broad  enough 
to  embrace  all  matters  which,  under  preyious  statutes,  might  haYe  been  the 
subject  of  set-off,  and  all  claims  which,  under  the  adjudication  of  the  courts, 
might  have  been  interposed  as  defenses  by  way  of  recoupment:  O&ntOH  ▼. 
Eddy,  37  How.  Pr.  23;  Ogdm  v.  Coddington,  2  E.  D.  Smith,  317;  Ungot  ▼. 
Redding,  4  Id.  285;  and  secures  to  a  defendant  aU  the  relief  which  an  aotion 
at  law,  or  a  bill  in  equity,  or  a  cross-bill  would  have  secured  on  the  same 
state  of  facts  prior  to  the  adoption  of  the  code:  BotUm  MiOi  y.  Eu^l,  37  How. 
Fr.  299;  Leapenworth  y.  Packer,  62  Barb.  136b  But  the  provisions  in  tfaa 
codes  of  other  states  are  not  so  broad.  Thus  in  some  the  counterclaim  is 
limited  to  claims  which  might  have  been  formerly  interposed  as  defenses  by 
way  of  recoupment,  separate  provisions  being  made  for  the  defense  of  set-off: 
Gantt's  Ark.  Dig.  4569;  Kan.  Code  Civ.  Proc.,  sec.  98;  Neb.  Code  Civ.  Proa. 
sec  104;  2  Ohio  Kev.  Stats.,  sec.  6075;  Bloom  v.  Lehman,  27  Ark.  490;  Wood- 
nj^v.  Gamer,  27  Ind.  40;  StandUy  v.  Muiuai  L.  I,  Co.,  95  Id.  254;  Carver  v. 
Shelly,  17  Kan.  475;  Wagner  v.  Stocking,  22  Ohio  St  297;  and  in  these  states 
the  cause  of  action  in  favor  of  the  defendant  against  the  plaintiff  must  arise 
out  of  the  transaction  or  cause  of  action  stated  in  the  original  complaint,  and 
not  be  independent  thereof:  Htidson  v.  Smpea,  40  Ark.  76;  WUUamB  v.  Boy<i, 
76  Ind.  286;  Standky  v.  Mutual  L.  I.  Co.,  95  Id.  254.  In  the  first-mentioned 
daas  of  states,  the  defendant  in  an  action  arising  upon  contract  is  allowed 
to  set  up  as  a  countercUum  any  other  cause  of  action  also  arising  on  contract, 
and  existing  at  the  commencement  of  the  action:  CaL  Code  Civ.  Proc,  sec! 
438^  subd.  2;  Minn.  Stats.  1879,  p.  721,  sec  97,  subd.  2;  1  Mc  Rev.  Stats.^ 
sec  2522;  N.  C.  Code  Civ.  Proc,  sec  101,  subd.  2;  S.  C.  Code  Civ.  Proc, 
sec  173,  subd.  2;  Wis.  Rev.  Stats.,  sec.  2656,  subd.  2;  and  in  these  states 
the  counterclaim  may  be  for  either  liquidated  or  unHquidAted  damages: 
Wheeloek  v.  Pacific  Co,,  51  Cal.  224;  Morrison  v.  Lovefoy,  6  Minn.  319;  Empire 
Trana,  Co.  v.  Boggiano,  62  Mc  294;  Bama  v.  MeMuOms,  78  Id.  260;  Lingoi 
Y.  Bedding,  4  E.  D.  Smith,  285;  Sehubart  v.  Marieau,  34  Barb.  447;  Pareom  v. 
Sutton,  66  N.  Y.  92. 

But  in  states  where  a  set^iff  is  provided  for  in  addition  to  counterclaim,  it 
is  held  that  unliquidated  damages  cannot  be  made  the  subject  of  set-off: 
Skropehire  v.  Conrad,  2  Met  (Ky.)  143;  Boyer  v.  Clark,  3  Neb.  161;  but  the 
rule  is  otherwise  in  Kansas:  Bead  v.  Jeffreiea,  16  Kan.  534;  Stevens  v.  Abbe, 
15  Id.  584;  and  Indiana:  Ind.  Rev.  Stats.  1881,  sec  348.  Either  a  legal  or 
equitable  defense  may  be  set  up  by  way  of  counterchdm.  And  a  counter- 
daim  of  an  equitable  nature  may  be  interposed  although  the  claim  or  demand 
mentioned  in  the  petition  is  of  a  common-law  nature,  or  for  the  recovery  of 
money  only:  fficksviae  R.  B,  Co.  v.  Long  Island  B.  B.  Co.,  48  Barb.  355; 
Wright  V.  Salisbury,  46  Mc  26;  WempU  v.  Steunrt,  22  Barb.  154;  Morgast  v. 
Spangler,  20  Ohio  St  30;  Bay  ete.  Canal  Co.  v.  Eewitt,  21  N.  W.  Ren.  210 
tWisL).  ^ 
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oover  for  pfuperty  wrongfnlLy  tskken  and  oonyerted:  Chamben  ▼.  Xeiofa^  3 
Hilt.  591. 

So  when  the  complaint  is  for  oonvenion,  a  demand  against  the  plajntiff  on 
a  oanse  of  action  not  connected  with  the  same  transaction  cannot  be  set  np  as 
a  connterdaim.  The  fact  that  the  summons  in  the  action  is  in  a  form  suited 
to  an  action  on  contract  instead  of  an  action  for  a  wrong  does  not  qualify  the 
nature  of  the  action:  Chambera  v.  Leuna,  11  Abb.  Pr.  210;  Devriea  ▼.  LewU^ 
62  N.  C.  356.  A  trespass  disconnected  with  contract  cannot  be  the  subject  of 
a  counterclaim:  Berry  v.  Carter,  19  Kan.  140.  In  an  action  on  contract^  it  is 
not  admissible  to  set  up  as  a  counterclaim  that  the  plaintiff  had  fraudulently 
induced  the  defendant  to  pay  moneys  falsely  claimed  under  the  contract  in  ez- 
eess  of  the  true  value  of  the  work,  and  to  demand  a  repayment.  To  render 
these  facts  available  as  a  counterclaim,  the  tort  must  be  waived,  and  the  reoov- 
ery  of  the  moneys  overpaid  be  sought  as  on  implied  contract,  and  the  answer 
must  set  forth  facts  showing  the  defendant's  election  to  proceed  on  the  implied 
contract,  and  not  for  the  wrong:  Berrian  v.  Mayors  15  Abb.  Pr.,  N.  S.,  207; 
CoU  V.  8te»oari,  50  N.  Y.  17;  Nardonv,  Jones,  33  Wis.  600.  Inan  action  to  re- 
cover a  balance  for  board  and  lodging  furnished  by  the  plaintiff  to  the  defend- 
ant, the  defendant  set  up  as  a  counterclaim  in  his  answer  a  claim  for  damages 
for  conversion  of  goods  belonging  to  him,  alleging  that  the  plaintiff  ejected  him 
from  the  room  in  her  house  occupied  by  him,  and  took  therefrom  perscmal  prop- 
erty, and  converted  it  to  her  use;  and  it  was  held  that  as  the  action  was  founded 
ex  cxmtrcustu,  and  the  counterclaim  ex  delicto,  and  as  the  counterclaim  did  not 
arise  out  of  the  transaction  mentioned  in  the  complaint,  a  demurrer  to  the 
counterclaim  should  be  sustained:  BeU  v.  Leabini,  4  N.  Y.  Civ.  Proc.  Rep. 
367.  An  action  of  assumpsit  lies  for  money  obtained  by  oppression,  imposi- 
tion, extortion,  or  deceit;  and  the  demand  for  the  money  so  obtained  may  be 
set  up  as  a  set-off  in  an  action  brought  by  the  party  against  whom  it  exists. 
The  assignee  of  such  party  takes  a  cause  of  action  subject  to  such  defense  of 
aet-off.  In  setting  off  a  cause  of  action  in  form  in  cusumpsit,  but  arising 
from  tort,  it  is  proper  to  set  forth  the  fraud  and  collusion  upon  which  the 
cause  of  action  depends:  Harvey  v.  Mayor  etc,  1  Hun,  628;  Stuart  v.  Atlantid 
Dredging  Co,,  IN.  Y.  Month.  Law  Bull.  18.  In  an  action  upon  a  contract^ 
the  defendant  may  set  up  as  a  counterclaim  a  judgment  obtained  by  him 
against  the  plaintiff  in  an  action  for  a  tort»  for  the  judgment  is  a  contract  of 
record,  and  this  is  merely  setting  up  a  matter  of  contract  as  a  counterclaim 
to  an  action  on  contract:  Taylor  v.  Rooit,  4  Keyes,  335;  ChawJborti  v.  Coffney^ 
41  How.  Pr.  125. 

A  tort  to  be  available  as  a  counterclaim  must  grow  out  of  or  be  connected 
with  the  subject  of  the  action  or  transaction  set  forth  in  the  complaint:  Leh* 
man  v.  Qriswold,  8  Jones  &  S.  100;  Edgeraon  v.  Page,  18  How.  Pr.  359;  S.  0., 
10  Abb.  Pr.  119;  20  N.  Y.  281.  When  the  '<  transaction"  originated  on 
a  contract,  the  defendant  may  plead  a  breach  of  the  contract  by  way  of 
counterclaim,  though  the  plaintiff's  action  is  in  tort:  71  Mo.  560;  Tinaky  v. 
Tinalty,  15  B.  Mon.  459,  460;  McAdow  v.  Boss,  53  Mo.  199.  In  an  actioa 
for  injury  to  property  in  possession  of  a  bailee,  a  daim  for  damages  may  be 
set  up  as  a  counterclaim:  Onffin  v.  Moore,  52  Ind.  295.  In  an  action  for  as- 
sault and  battery,  the  defendant  may  be  the  party  most  aggrieved,  and  the 
one  that  is  actually  entitled  to  the  relief.  U  so,  he  can  maintain  an  action 
against  the  plaintiff,  and  having  been  sued  by  him,  has  a  right  to  seek  redress 
against  him  by  counterclaim:  Sltme  v.  Shoe,  2  Met.  339.  And  in  an  actioa 
in  the  nature  of  trover,  by  a  plaintiff  who  has  indorsed  notes  or  bills  of  ex- 
sfaange,  brought  to  recover  the  value  thereof  from  a  defendant,  — in  whose 


Nov.  1866.]  Woodruff  v,  Gabneb^  487 

poeseBsion  they  are  and  who  elaima  title  thereto  through  the  plaintiff's  in- 
donement,  —it  is  competent  for  the  defendant  to  set  up  title  in  himself,  da* 
mand  of  payment,  protest,  and  notice,  and  ask  by  way  of  counterclaim  a 
judgment  against  the  pluntiff  as  indorser:  Xema  Bank  y.  Lee.  7  Abb.  Pr. 

In  an  action  to  recover  damages  for  an  assault  and  battery,  a  libel  pub* 
lished  by  the  plaintiff  of  and  concerning  the  defendant  does  not  constitate  a 
oounterdaim:  MacdougaU  y.  Magtiire,  35  CaL  274.  So  damages  claimed  for 
MB.  assanlt  and  battery  committed  prior  to  the  one  complained  of,  or  even  at 
•the  same  time,  cannot  be  set  off  as  a  counterclaim:  Sdmaderbeck  y.  Worth,  8 
Abb.  Pr.  37;  BarhyU  ▼.  Hughu,  33  Barb.  320.  But  see,  cmUrct,  Shne  v.  Slom^ 
2  Met.  (Ky.)  330. 

CouNTEBCLAiM  IN  Pabtioulab  Cases.  — Under  the  following  subdivisiomi 
are  collected  numerous  cases  in  which  counterclaims  have  been  allowed.  Tha 
statement  of  the  cases  must  be  taken  subject  to  the  rule  in  some  states,  as 
already  stated,  which  does  not  permit  setting  up  one  matter  of  contract  as  a 
counterclaim  to  an  action  upon  another  and  distinct  contract. 

Dnoroe.  — It  has  been  held  that  in  divorce  proceedings  a  counterclaim  of 
a  cause  for  divorce  or  separation  cannot  be  set  up:  B.  F,  H,  v.  S.  H.,  40 
Barb.  9;  Terhune  v.  Terhune,  40  How.  Pr.  258.  Thus  in  an  action  for  a 
limited  divorce  on  the  ground  of  cruelty,  it  was  held  tl^t  the  defendant  can- 
not set  up  as  a  defense  or  counterclaim  the  adultery  of  the  plaintiff:  Henry  ▼. 
Menry,  27  How.  Pr.  5;  S.  0.,  17  Abb.  Pr.  411;  3  Bobt.  114.  Bat  in  New 
York,  by  statute,  a  counterclaim  may  be  set  up  in  actions  for  divorce  or 
separation,  of  a  cause  entitling  the  defendant  to  a  divorce:  N.  Y.  Cknie  Civ. 
Proc,  sec  1770;  I%nn  v.  Fitm,  62  How.  Pr.  83;  Spahn  v.  SpaJm,  12  Abb. 
7X.0,  169. 

Actions /or  Servkea,  — Where  one  hires  himself  out  to  do  a  particular  kind 
of  labor,  representing  himself  as  having  skill  therein,  if  he  fails  to  use  such 
skill,  tho  employer  may  recoup  the  damages  resulting  to  him  from  such  fail- 
ure, to  the  full  amount  claimed  by  the  employee  in  an  action  to  recover  for 
his  labor:  De  WlU  v.  CulUnga,  32  Wis.  298;  Harlan  v.  SL  Paul  etc,  B,  B,,  31 
Minn.  427;  Lancaster  Mfg,  Co,  v.  Colgait,  12  Ohio  St.  344.  Where  an  action 
is  brought  for  breach  of  a  contract  for  services,  whether  the  same  be  sealed 
•or  not,  and  the  defendant  can  show  that  the  plaintiff  has  not  performed  the 
-contract  on  his  part,  he  may,  at  his  election,  instead  of  bringing  an  action,  in 
his  turn  recoup  his  damages  arising  from  the  breach  committed  by  the  plain- 
^a&t  whether  liquidated  or  not:  Ives  v.  McGarty^  22  Wend.  155.  And  where 
material  belonging  to  the  defendant  has  been  converted  by  the  plaintiff,  who 
is  suing  for  the  value  of  his  services,  the  defendant  may  interpose  a  counter- 
claim for  the  value  of  the  material  so  converted:  Wadley  v.  Davis,  63  Barb. 
.500;  Bitting  v.  Thaxton,  72  N.  C.  541.  And  where  one  enters  into  the  service 
of  employers  under  no  express  agreement  to  continue  in  their  service  for  any 
definite  time,  but  with  a  knowledge  of  a  regulation  adopted  by  them,  requir- 
ing that  all  persons  employed  by  them  shall  give  them  notice  of  an  intention 
to  quit  their  service,  he  does  not  forfeit  his  wages  for  quitting  their  service 
'Without  giving  such  notice;  but  he  is  liable  to  them  for  all  damage  caused  by 
>not  giving  the  notice,  and  in  a  suit  against  them  for  his  wages  the  amount  of 
^damages  may  be  set  up  as  a  counterclaim:  Hunt  v.  Otis  Co.,  4  Met.  464.  In 
an  action  against  an  agent  for  moneys  received  by  him  as  such,  he  may  set 
-up  by  way  of  counterclaim  a  demand  in  his  favor  against  the  plaintiff  for  ser- 
wioea  rendered:  Gopen  v.  Craufford,  53  How.  Pr.  278.  And  in  an  action 
•against  the  defendant  for  breach  of  contract,  ha  may  set  up  by  way  of  counter^ 
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daim  a  cvaae  of  action  for  damages  for  ref amil  to  amplojt  Denny  ▼.  Horton^ 
8  N.  T.  OiT.  Proo.  Rep.  255;  Harlan  y.  8t.  Paul  etc  R.  IL,  81  Mmn.  427; 
CfHereon  r.  Mason,  60  N.  Y.  394;  S.  0.,  1  Hun,  113;  3  Thomp.  &  0.  185. 

In  Adkms  Relating  to  Real  Property.  —  A  Yondee  in  pooaeBOOQ  of  land* 
under  a  contract  of  sale  in  an  action  of  ejectment  Lronght  by  the  vendor  can 
assert  the  same  equitable  rights  as  he  could  if  he  were  a  party  to  an  action 
for  the  specific  performance  of  the  contract:  CavalU  v.  Alien,  57  N.  Y.  508;. 
PeareaU  v.  Mayers,  64  N.  0.  549.  In  ejectment,  the  "subject  of  the  action  "^ 
is  the  land  in  controversy,  and  facts  showing  tliab  the  equitable  title  is  in  the- 
defendant,  and  that  the  plaintiff's  legal  title  was  wrongfully  obtained,  and 
should  inure  to  the  defendant^  are  pleadable  as  a  counterclaim:  Cornelius  v. 
Kessef,  58  Wis.  237.  Where  the  purchaser  at  a  sale  under  decree  in  proceed* 
iugs  for  partition  of  land,  confirmed  by  the  court,  performs  his  part  of  tb» 
contract  by  paying  the  purchase-money  into  court,  he  and  his  assignees  have- 
a  complete  equity  to  have  title  made,  which  can  be  set  up  against  an  actia» 
of  ejectment  brought  by  one  of  the  tenants  in  common  claiming  a  legal  title- 
to  part  of  the  land  on  account  of  failure  of  the  purchaser  to  obtain  a  deed: 
Farmer  v.  Daniel,  82  N.  C.  152.  Although  a  parol  contract  to  convey  land 
is  void  by  the  statute  of  frat^ds,  yet  if  the  vendee,  relying  thereon,  pays  the 
purchase-money  and  makes  improvements,  he  cannot  be  ousted  until  the- 
vendor  repays  the  purchase-money  and  makes  compensation  for  the  value  of 
the  improvements;  and  the  facts  constitute  a  valid  counterclaim  to  an  action 
by  the  vendor  for  possession:  Darnel  v.  Crumpler^  75  Id.  184  But  see  Reeii 
V.  Newton,  22  Minn.  541.  In  an  action  to  recover  a  balance  of  purchase- 
money  for  land  sold,  defendant  may  set  up  as  a  counterclaim  damages  sua- 
tained  by  being  kept  K)ut  of  possession,  and  for  injury  to  the  property  by  th» 
plaintiff:  FettemedU  v.  McKay^  47  N.  Y.  426.  And  when  the  vendee  of  land 
refuses  to  complete  the  purchase,  and  the  vendor  sells  the  land  to  another^ 
the  defendant  may  set  up  as  a  counterclaim,  in  an  action  for  breach  of  the- 
contract,  any  sums  he  had  paid  as  part  of  the  purchase-money  at  the  time  of 
the  execution  of  the  contract:  Hefdng  v.  Pummett,  4  Daly,  543.  Bat  a. 
claim  of  a  grantee  against  the  heirs  of  a  grantor  upon  a  covenant  of  wanaaty 
is  not  a  valid  defense  by  way  of  counterclaim  to  a  claim  of  dower  by  th»- 
widow  of  the  grantor:  Ifill  v.  Ooldin,  16  B.  Mon.  554;  Bogardue  v.  Parker,  7 
How.  Pr.  303;  ElUoU  v.  Oibixms,  31  N.  Y.  67;  S.  C,  30  Barb.  498.  In  an  action^ 
to  foreclose  a  mortgage  for  purchase-money  of  premises  conveyed  by  the  mort- 
gagee to  the  defendants  by  deed  containing  covenants  of  seisin  and  warranty, 
the  defendants  may  set  up  as  a  counterclaim  a  breach  of  the  covenant  of 
seisin  to  the  whole  or  a  part  of  the  premises,  and  have  their  damages  set  off 
against  the  amount  of  the  plaintiff's  demand:  Seantlm  v.  AUiaon,  12  Kan.  85; 
Lowry  v.  Hurd,  7  Minn.  356;  Laearus  v.  Ileibnan,  11  Abb.  Pr.,  K.  8.,  93. 
In  an  action  for  the  recovery  of  the  possession  of  real  estate,  defendant  alleged' 
in  his  answer  that  he  was  owner  in  fee-simple  of  the  estate,  and  that  plain- 
tiff  vras  claiming  to  hold  some  interest,  and  was  endeavoring  to disposMss  th»- 
defendant,  which  claim  was  a  doad  upon  his  title,  and  prayed  that  the  de-^ 
fondant's  title  be  quieted,  and  that  the  plaintiff  be  enjoined  from  setting  np- 
hii  claim.  The  court  held  that  this  pleading  was  a  coonterdaim,  and  saffident. 
to  authorise  the  relief  sought:  MeManue  v.  Smith,  53  Ind.  211;  Barnes  v» 
Union  School  TowiuAtp,  91  Id.  301.  In  a  suit  by  a  grantor  to  rescind  a  con- 
veyance of  land  on  the  ground  of  fraudulent  representations,  a  coonterdain^ 
denying  the  fraud,  and  alleging  that  the  plaintiff  had  kept  the  defendant  out. 
of  possession,  and  asking  judgment  for  possession  and  for  rents  and  prodta^ 
is  within  th«  statate:  fToodntf  ▼•  Cfamsr.  27  Id.  4. 
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Fvndotmrt  Suits, — In  an  action  upon  mortgage  notes  after  foreclosure^ 
the  defendant  by  way  of  answer  set  np  the  invalidity  of  the  foredoeure  pro- 
eeedingSy  and  prayed  for  leave  to  redeem  the  land.  The  court  held  this  to 
be  a  valid  oonnterclaim:  Foutea  v.  Mann,  15  Neb.  172;  Bemhdmer  v.  WilHSf 
11  Hun,  16.  So  in  an  action  by  a  mortgagee  to  recover  the  deficiency  after 
sale  on  foreclosure,  the  mortgagor  may  set  up,  by  way  of  counterclaiin,  dam* 
ages  sustained  by  him  on  account  of  waste  committed  by  the  mortgagee  in. 
possession  between  the  time  of  the  decree  and  sale:  Smith  v.  /'(/>,  2  Neb.  10. 
Where  persons  who  have  purchased  land  subject  to  a  mortgage  cannot  be 
allowed  to  set  up  a  merger  by  reason  of  a  sheriff's  sale  of  the  premises  ot^ 
execution,  the  assignment  of  the  certificate  to  the  mortgagee  is  a  defense 
which  may  be  set  up  by  way  of  counterclaim  in  a  foreclosure  suit:  Heed  ▼. 
LaUon,  15  Barb.  9.  An  action  to  foreclose  a  mortgage  given  to  secure  a  bond, 
wherein  judgment  is  asked  against  the  obligor  for  any  deficiency,  is,  as  to* 
the  latter,  an  action  arising  on  contract,  and  one  wherein  a  several  judgment, 
may  be  had,  and  hence  is  subject  to  a  counterclaim  of  any  cause  of  action  oih 
contract  which  such  obligor  had  against  the  plaintiff  at  the  time  of  the  com- 
mencement of  the  action:  Hunt  v.  Chapman,  51  N.  Y.  555;  BarthgojU  v.  /Toe- 
hn,  63  Id.  261;  but  see  Agate  v.  King,  17  Abb.  Pr.  159.  And  in  an  action. 
by  the  mortgagee  against  the  mortgagor  upon  a  note  and  mortgage  given  for 
the  purchase-money  of  the  premises,  the  mortgagor  may  set  up  as  a  defense- 
a  counterclaim  for  damages  by  reason  of  the  fraud  of  the  mortgagee  in  con- 
cealing from  him  material  facts  as  to  the  situation  and  extent  of  the  prem- 
ises: Pierce  v.  Fierech,  40  Ohio  St.  168.  In  an  action  to  foreclose  a  mortgage 
for  the  purchase-money  due  upon  the  sale  of  a  business  and  good-will,  de- 
fendants may  set  up  as  a  counterclaim  any  injury  done  to  the  good-will  of 
said  business  by  the  plaintiff:  Burckardt  v.  Burchardt,  36  Id.  261.  Upon  a. 
conveyance  of  property  and  execution  at  the  same  time  as  part  of  the  sam» 
transaction  of  a  bond  and  mortgage  by  the  purchasers  for  the  price,  it  waa 
held,  in  an  action  to  foreclose  the  mortgage,  that  damages  sustained  by  the 
mortgagor  for  a  breach  of  covenants  by  the  mortgagee  may  be  set  up  as  a. 
counterclaim:  Sandford  v.  Trovers,  40  N.  Y.  140;  SeUgman  v.  Dudley,  21 
Hun,  186.  And  it  is  held  in  an  action  to  foreclose  a  mortgage  upon  land 
that  a  sum  of  money  due  to  the  defendant  from  the  plaintiff  is  a  valid  coun- 
terclaim: ^chmond  v.  Lattin,  64  CaL  273;  Beed  v.  LaUon,  15  Barb.  9;  Caryl 
T.  WilUamBf  7  Lans.  416. 

Aetione  behoeen  Landlord  and  Tenant  — A  summary  proceeding  agamst  9l 
tenant  for  unlawful  detainer  is  not  a  proper  case  for  a  counterclaim:  Kelly  v. 
Teague,  63  CaL  68.    Where  there  is  no  covenant  by  the  lessor  to  protect  the- 
defendant  from  injury  occasioned  by  acts  of  the  city  in  changing  the  grade, 
the  lessor  cannot  set  up  as  a  counterclaim  the  damage  which  he  has  suffered 
by  such  acts  in  an  action  for  the  rents  agreed  to  be  paid  by  the  terms  of  the- 
Isaae:  OaUup  v.  Albany  R,  R,  Co,,  65  N.  Y.  1-5.    In  an  action  against  a  ten- 
ant for  the  recovery  of  rent,  the  only  use  which  a  defendant  can  make  of  a. 
subsequent  eviction  would  be  by  way  of  a  recoupment  of  the  damages  he  hadl 
sustained  therefrom:  La  Farge  v.  HaXeey,  1  Bosw.  171;  S.  0.,  4  Abb.  Pr.  397. 
Where  a  bond  is  given  fur  the  rent  of  land  by  the  lessor  to  secure  the  defend- 
ants the  possession  and  enjoyment  of  the  demised  premises,  and  to  indemnify 
them  against  the  damages  of  other  claimants  for  occupation,  the  rent  is  de> 
pendent  npoii  their  implied  obligation,  and  ought  not  be  collected  until  full 
indemiiity  is  seonxed  to  the  defendants;  and  where  they  are  sued  for  the  rent 
by  the  lessor,  it  is  held  that  the  lessees  are  entitled  as  a  counterclaim  to  show- 
that  the  lessor  had  no  right  to  make  the  Isase,  as  he  was  not  the  owners 
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McKesmmr.  ifeMlefiAaa;  64 K.  C.  286;  ITooc? ▼.  ifoifor efe.»  8  Abb.  Pr.,N.  S.^ 
467;  S.  C,  4  Id.  S32.  In  «n  actioQ  by  the  payee  against  the  makers  (a  prin* 
•eipal  and  surety)  upon  a  promissory  note  made  by  the  payee  to  the  prine^al 
«s  oonsideration  for  a  lease,  the  principal  answered  by  way  of  coonterdaini^ 
averring  that  the  payee  in  making  snch  lease  had  made  fraadnlent  repra- 
sentations  to  the  principal  about  the  land;  that  the  principal  had  no  means 
•of  ascertaining  whether  the  representations  were  tme  or  not,  and  relying  on 
ihem,  accepted  the  lease  and  executed  the  note.  The  representations  proved 
to  be  false,  and  it  was  held  that  the  answer  was  sufficient  as  a  counterclaim: 
NwrU  y.  Tharp,  65  Ind.  47;  Mayor  y.  Wood,  4  Abb.  Pr.,  N.  S.,  332;  Staplea 
y.  Anderson,  3  Robt.  327.  Where  a  lease  contains  a  covenant  by  the  lessor 
"to  keep  the  premises  in  good  and  necessary  repair, "and  the  lessor  fails  so 
to  do,  it  is  held  in  an  action  for  the  rent  that  the  tenant  is  entitled  to  set  up 
l^y  way  of  counterclaim  the  fair  value  of  the  use  of  premise^  if  they  were 
imoccupied  by  reason  of  the  defendant's  failure  to  comply  with  his  covenant: 
Myerw  v.  Bums,  33  Barb.  401;  S.  C,  35  N.  T.  269;  Coleman  v.  Bunee,  37  Tex. 
171;  Cook  V.  Soule,  56  N.  T.  420;  Mayor  etc  ▼.  Mabie,  13  Id.  151;  Walker  v. 
Shoemaher,  4  Hun,  579.  In  an  action  brought  to  recover  rent^  a  mere  tres- 
pass, or  a  tort  of  any  character,  not  amounting  to  an  eviction,  eannot  be  set 
iip  as  a  defense:  CommonvoeaUk  v.  Todd,  9  Bush,  708;  WaXher  v.  Shoemaker,  4 
Hun,  579;  Orion  v.  Noona'n,  30  Wis.  611.  Where  a  tenant  is  damaged  and 
disturbed  by  another  tenant  of  the  same  landlord,  but  still  continues  in 
possession,  it  is  held  that  he  cannot  counterclaim  the  damages  in  sa  action 
iar  the  rent:  Borel  v.  LawUm,  90  N.  Y.  293;  S.  C,  43  Am.  Rep.  170;  De  WiU 
T.  Pieraon,  112  Mass.  8;  and  see  note  in  17  Am.  Rep.  62;  Boyoe  v.  (jfuggenhehn, 
106  Mass.  201;  S.  C,  8  Am.  Rep.  322;  Ooebel  v.  Hough,  26  Minn.  252;  Mor- 
•gan  v.  Smiih,  5  Hun,  220;  Blair  y,  OtcoBton,  18  N.  Y.  529. 

Other  Tnetancea,  — Where  a  party  seeks  to  have  an  instrument  which  is  a 
-deed  upon  its  face  declared  to  be  a  mortgage,  claiming  that  it  was  given  to 
-secure  certain  undetermined  demands  and  expected  advances,  and  asks  for  an 
4tccounting  to  determine  their  amount,  it  is  proper  for  the  defendant  to  set 
up  these  demands  and  advances  as  a  counterclaim,  and  to  demand  judgment 
ihnreon:  Bucking  v.  HaueeU,  6  N.  Y.  Week.  Dig.  412;  and  see  OarrettY.  Looe^ 
^  N.  C.  205.  It  has  been  held  that  a  counterclaim  which  was  dismissed  in  a 
if oreign  state  for  alleged  want  of  prosecution,  being  unlitigated,  may  be  pleaded 
-as  a  defense  to  a  judgment  obtained  in  that  foreign  state  as  a  defense:  Ranlcm 
'V.  Bamee,  5  Bush,  20.  And  where  a  defendant  might  have  pleaded  a  claim 
<which  he  has  against  the  plaintiff  in  a  former  suit  brought  against  him  by  the 
plaintiff,  it  is  held  that  this  does  not  prevent  him  from  setting  up  his  cause  ol 
action  against  the  plaintiff  as  a  counterclaim  in  a  subsequent  action  on  the 
judgment:  Folsom  v.  Winch,  63  Iowa,  477.  So  where  fraud  has  been  prao- 
tioed  on  the  vendee,  he  may  rescind  the  contract,  or  stand  to  the  bargain,  and 
i«oover  damages  on  account  of  fraud,  or  plead  them  by  way  of  counterclaim 
4n  an  action  by  the  vendor:  Coe  v.  LmdUy,  32  Id.  437.  In  a  sale,  if  repre- 
sentations regarding  the  description  and  quality  of  goods  amount  to  an  ex* 
ipress  warranty,  the  purchaser  may  keep  the  goods,  and  in  an  action  for  tho 
^rice  recoup  the  damages  for  the  breach  of  warranty:  Warren  v.  Van  Pelt,  4 
E.  D.  Smith,  202;  Sigler  v.  Hidy,  56  Iowa,  504;  Brovm  v.  Tuttle,  66  Barb. 
169.  A  covenant  not  to  sue  the  defendant  may  be  available  by  the  latter  by 
way  of  counterclaim  to  defeat  the  action  brought  in  violation  Hkereoi:  Ear* 
'ehauf  V.  Woodjin,  64  N.  C.  568.  In  an  action  against  the  keeper  of  a  stable^ 
who  had  beoi  employed  by  the  plaintiff  to  keep,  feed,  and  take  care  of  his 
Aiorse,  to  recover  for  an  injury  to  said  horse  occasioned  by  the  bailee's 
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lulixre  to  take  care  of  him,  the  defendant  may  set  np  as  a  oovmterclaim  an 
indebtedness  of  the  plaintiff  to  him  for  keeping  and  caring  for  the  hone  im- 
der  the  contract:  Origin  v.  Moore,  62  Ind.  295;  Harris  v.  Cfurei,  9  Abb.  Pr., 
N.  S.,  199.  So  in  an  action  by  a  carrier  for  freight,  defendants  are  entitled 
to  recoup  for  loss  sustained  to  goods  by  delay:  ElioeU  v.  Sldddy,  11 K.  Y.  282. 
In  an  action  on  a  promissory  note,  for  tiie  payment  of  which  collateral  security 
was  given  in  the  shape  of  a  pledge  deposited  with  the  payee,  a  conyersion  of 
the  pledge  can  be  interposed  as  a  counterclaim,  because  the  rights  of  action 
epring  out  of  the  same  transaction:  Casa  v.  Hiffenbotam,  15  N.  Y.  Week.  Dig. 
135.  Where  one  has  established  a  business  place,  and  attached  a  name  to 
euch  place,  he  acquires  property  in  the  name,  which  will  be  protected,  and  in 
an  action  to  restrain  the  use  of  the  name  a  counterclaim  by  defendant  that  he 
is  owner  of  it  is  proper:  Olenn  etc  M/g.  Co.  v.  ffaU,  61  K.  Y.  226. 

What  not  Plxasiablb  Aa  Couhtkbclatm.  —  Although  the  code  does  not 
«zpressly  require  the  defendant  in  his  answer  to  state  the  relief  he  demands, 
he  must  set  forth  whether  he  interposes  a  mere  defense  or  a  counterclaim: 
dough  y.  Murray,  19  Abb.  Pr.  97;  Selleck  v.  QHswold,  49  Wis.  40;  Umon  etc 
Bank  y.  Carr,  49  Iowa,  359;  Reach  y.  Senn,  31  Wis.  138. 

A  defendant  cannot  plead  the  same  counterclaim  to  three  independent 
motions  brought  by  the  same  plaintiff:   Tuckerman  v.  Corbin,  66  How.  Pr. 
404.    The  right  of  a  defendant  in  an  action  of  claim  and  delivery  to  a  re- 
turn of  the  property  replevied,  and  to  damages  for  the  taking  and  deten- 
tion of  the  same  in  such  action,  is  not  a  cause  of  action  that  will  consti- 
tute a  counterclaim  in  such  action  of  claim  and  delivery:  Style  v.  Kelson^ 
26  Minn.  105;  DavU  v.  Water  Wwhe,  17  CaL  643.     So  usury  is  not  ordi- 
narily a  snbject  of  counterclaim:  Lebanon  Nat,  Bank  v.  Karmany,  98  Pa.  St. 
66;   MarUn  v.  PugJi,  23  Wis.  1S4;  Stephens  v.  Monongahela  Bank,  4  Sup. 
Ct.  Bep.  336;  National  Bank  v.  Louis,  81  N.  Y.  15;   Equitable  Life  Assure 
ance  Soe.  v.  Cuyler,  12  Hun,  248;  S.  0.,  75  N.  Y.  511;  PeUrsburg  Bank  v. 
Chads,  133  Mass.  248;  S.  C,  43  Am.  Eep.  509.     A  claim  for  the  wrongful 
oonversion  of  a  chattel,  which  is  a  cause  of  action  arising  out  of  a  tort,  can- 
not be  set  up  by  way  of  a  counterclaim  in  an  action  arising  upon  contract: 
SheUy  v.  Vanarsdall,  23  Ind.  543;  Collier  v.  Ervin,  3  Mont.  142;  De  Leyer  v. 
Michaels,  5  Abb.  Pr.  203.    In  an  action  for  the  price  of  goods  sold  and  de- 
livered, the  setting  up  of  a  cause  of  action  existing  in  the  defendant's  favor 
against  the  plaintiff  for  maliciously  commencing  an  action  for  such  price  before 
it  became  due  by  the  terms  of  the  sale,  and  in  such  action  causing  an  at- 
tachment of  defendant's  property,  is  not  a  proper  subject  of  counterclaim: 
Schmidt  V.  Biekenbash,  27  Minn.  122.     Where  horses  on  a  railroad  track  were 
killed  by  a  passing  train,  which  vras  thrown  from  the  track  and  the  engine 
injured,  it  is  held  that  in  an  action  by  the  owner  for  damages  for  the  killing 
<rf  the  horses  the  injury  to  the  company's  property  cannot  be  set  up  as  a 
-counterclaim:  SirnHns  v.  Railroad  Co.,  20  S.  C.  258.    In  an  action  upon  con- 
tract, though  a  lien  upon  property  is  involved,  it  is  competent  for  the  de- 
fendant to  extinguish  the  debt  due  from  him  by  proof  of  counterclaim,  and 
m  verdict  ascertaining  the  amount  of  the  opposing  demands  is  sufficient  to 
sustain  a  judgment:  Poston  v.  Rose,  87  N.  C.  279.     In  an  action  for  con- 
version, a  cause  of  action  for  malicious  prosecution  of  a  previous  action  for  the 
same  cause  is  not  a  counterclaim:  Alien  v.  Coates,  29  Minn.  46;  Chambers  v. 
Lewis,  2  Hilt.  691;  S.  C,  10  Abb.  Pr.  210;  Askins  v.  Hearns,  3  Id.  184    In  an 
motion  for  tort,  a  balance  set  up  for  rent  due  cannot  be  pleaded  unless  il 
•arose  out  of  the  same  transaction:  Sharp  v.  Kinsnump  18  8.  0.  106;  Qidnm  v. 
SmUh,  49  Cal.  163;  Fols(m  v.  CarU,  6  Minn.  420. 
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DsTKKDANT  NOT  BouiH)  TO  Set  ut  CouNTBRCLAnc.  — A  defendant  maj 
eet  forth  in  his  answer  as  many  defenses  and  oonnterclaims  as  he  may  haves 
Bruce  v.  Burr,  6  Daly,  510;  S.  C,  67  N.  Y.  237;  ^ay  ▼.  Buri,  80  Mo.  675. 
And  where  a  counterclaim  is  need  aa  a  defense  to  an  action,  althoagpi  no 
judgment  for  the  excess  of  the  counterclaim  was  asked,  an  action  cannot  be 
afterwards  brought  upon  it.  In  the  language  of  Bradley,  J.,  "A  party  can- 
not use  his  defense  first  as  a  shield  and  then  as  a  sword  ":  Islee  ▼.  Hampton^ 
11  Hun,  156;  Hatch  y.  Benton,  6  Barb.  28.  And  where  the  defendant  hae 
•et  up  a  counterclaim  based  on  transactions  directly  involyed  in  the  account- 
ing for  which  the  action  is  brought,  the  court  is  justified  in  refusing  to  allow 
the  defendant  to  withdraw  it  at  the  conclusion  of  the  testimony:  Whitman  ▼» 
Horton,  14  Jones  &  S.  532;  Ghoathneif  v.  CJieaiham,  21  Him,  576;  Cheema  ▼» 
Heaih,  66  Barb.  245;  but  see  Bowen  v.  PkkeU,  2  Kan.  219.  So  a  defendant 
cannot  plead  a  counterclaim  in  an  action  brought  against  him  by  the  plainti£^ 
and  during  the  pending  of  the  action  bring  a  separate  suit  upon  it.  He  hae 
his  election:  Fabbricotte  v.  Latnutz,  3  Sand.  743;  Woodlff  ▼.  Jordan,  69  N.  O* 
197;  WUtaee  ▼.  Northam,  3  Bosw.  162;  Harris  v.  Hammond,  18  How.  Pr. 
123.  But  a  party  having  a  claim  agaiast  another  may  institute  an  aetioo 
thereon,  although  an  action  by  his  debtor  is  pending  against  him,  wherein  he 
might  set  up  his  said  claim  as  a  counterclaim:  lAngot  v.  Redding,  4  R  D.  Smith, 
285;  HaUey  v.  Carter^  1  Duer,  667;  Francis  v.  Edwards,  TJ  N.  O.  273;  Stoddard 
v.  Treadtoell,  26  CaL  308;  Morgan  v.  Powers,  66  Barb.  35;  Isles  v.  Hampton^ 
8  Hun,  230;  Costa  v.  Lorens,  10  N.  Y.  Week.  Dig.  461;  Hoobs  v.  Ihff,  23  CaL 
629;  Ruppert  v.  Haug,  1  N.  Y.  Civ.  Proc  Rep.  413;  S.  C,  87  K.  Y.  141^ 
Welch  V.  HaUUon,  14  How.  Pr.  97.  But  in  some  of  the  states,  if  the  defend- 
ant omits  to  set  up  a  counterclaim  he  cannot  recover  costs  in  a  subsequent 
action:  Terry  v.  Shively,  93  Ind.  413;  and  see  codes  of  Ohio,  Kansas,  and  Ne- 
braska. Under  the  California  code,  if  the  defendant  fails  to  set  up  a  counter- 
claim arising  out  of  the  transaction  act  forth  in  the  complaint,  neither  he 
nor  his  assignees  can  afterward  maintain  an  action  thereon:  Code  Civ.  Proa» 
aeo.  439. 

RxoonFMKHT  OF  Damaou  Allowkd  undkr  Gbxxeai.  lasiTBt  Babeodt  v» 
Trice,  68  Am.  Deo.  560,  and  note  561. 

Set-oft,  and  Svbjsot  of:  Price  v.  Lewis,  55  Am.  Dec  536;  Ourm  v.  Todd^ 
64  Id.  231;  Folsim  v.  Oarii,  80  Id.  456;  2>r  u  v.  Jad:son,  85  Id.  289;  DaH 
▼.  Sherwood,  76  Id.  228;  Trqford  v.  HaO,  82  Id.  589. 

Claim  fob  Daikaoxb  fob  Bsxaoh  of  A/arranty  in  sale  may  be  set  ap 
by  way  of  oonnterolaim  in  aotion  for  price:  OiUespie  ▼.  Tommee,  82  Am. 
Deo.  355. 

Bbsaos  of  AoBsmnnr  io  1V»bbab  Suit  uvoir  Nan  fob  BBAiirwfAM.B 
Tdob  eannot  be  mads  vraflaUe  Iqr  wagr  el  oeuterolaim}  JfmoUri  t.  NeiU^ 
81  Am.  Deo.  an. 
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Cbans  V.  Waggokeb. 

[37  imiAHA,  n.] 

TmKAtrt  a  Comma  oavhot  Madttaiii  Aonoir  lom  Ua  and  OoourAznni 

•gainflt  his  oo-tenant  unlees  he  has  been  ezdoded  from  the  poweeiriciii  b/ 

the  Utter. 
Statute  Providino  iob  Action  bt  Jonrr  Tknabt,  eta,  againat  hia  oo-ten* 

ant,  etc,  for  receiying  more  than  his  just  proportion,  oonstmedL 
AiUMATioN  iM  Complaint  tor  Pabtition,  that  One  ov  Dbibmdants  had 

ent  and  converted  to  his  own  nae  a  large  amoont  of  timber  growing  on 

the  hmd,  may  be  stricken  ont  on  motion,  for  the  reason  that  it  waa 

directed  against  one  only  of  the  defendants. 

AcnoN  for  partition  of  real  estate.    The  opinion  statea  the 


F.  21  Hord^  for  the  appellants. 

HiU  and  Riehardaonj  and  Stansifer  offid  Wilder^  hr  the  ap- 
pellees. 

By  Court,  Ray,  C.  J.  This  was  an  action  by  the  appeUees 
for  the  partition  of  real  estate.  The  wives  of  the  appellee 
Waggoner  and  appellant  Crane  claimed  as  heirs  of  Noah  J. 
Smith,  deceased,  and  the  appellant  Caleb  Crane  had  pur- 
chased the  interests  of  other  heirs.  The  appellants  moved  to 
strike  out  of  the  complaint  these  words:  '^  Plaintiffs  further 
say  that  the  said  Caleb  Crane  has  had  possession  of  all  of  the 
above  real  estate  of  which  the  said  Noah  died  seised  ever 
since  the  death  of  the  said  Noah." 

The  court  overruled  this  motion.  This  was  error.  The  com- 
plaint did  not  allege  that  the  appellees  had  demanded  to  be 
let  into  possession,  or  that  they  bad  been  excluded  from  such 
possession  by  the  appellants.  They  were  all  tenants  in  com- 
mon, and  as  such  were  entitled  to  occupy  their  portion  of  every 
part  of  the  premises,  and  unless  excluded  from  such  occupa- 
tion could  maintain  no  action  against  the  tenants  who  did 
take  possession:  Sargent  v.  ParsonSy  12  Mass.  149. 

Our  statute  provides  that  ''  a  joint  tenant,  or  tenant  in 
common,  or  tenant  in  coparcenary,  may  maintain  an  action 
against  his  co-tenant  or  coparcener,  or  their  personal  represent- 
atives for  receiving  more  than  his  just  proportion":  2  Gavin 
and  Hord's  Stats.,  sec.  16,  p.  360.  This  statute  is  taken  from 
and  is  substantially  the  same  as  the  statute  of  Anne.  It  was 
held  in  the  case  of  Henderson  v.  Ea^ony  9  Eng.  L.  &  Eq.  337, 
which  was  decided  in  the  exchequer  chamber,  overruling  the 
queen's  bench  in  the  same  case  (12  Q.  B.,  64  Eng.  Com.  L. 
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986),  that  under  the  statute  of  Anne,  if  one  of  two  tenants  in^ 
common  solely  occupies  the  land,  farms  it  at  his  own  cost,, 
and  takes  the  produce  for  his  own  benefit,  his  co-tenant  cannot< 
maintain  an  action  of  account  against  him;  that  the  statute- 
applies  to  cases  where  rent,  or  payment  in  money  or  in  kind, 
due  in  respect  of  the  premises,  is  received  from  a  third  party 
by  one  co-tenant,  who  retains  for  his  own  use  the  whole  or 
more  than  his  proportional  share.  This  ruling  was  followed 
under  a  statute  to  the  same  effect  as  our  own  in  New  York, 
in  Woolever  v.  Knapp,  18  Barb.  265,  where  it  was  held  thai 
"  one  of  several  tenants  in  common,  who  possesses  the  entire 
premises  without  any  agreement  with  the  others  as  to  his  pos- 
session, or  any  demand  on  their  part  to  be  allowed  to  enjoy 
the  premises  with  him,  is  not  liable  to  account  to  them  in  an 
action  brought  by  his  co-tenants  for  the  use  and  occupation  of 
the  premises." 

The  appellants  also  moved  to  strike  from  the  complaint 
this  averment:  "Said  Caleb  Crane  has  cut  down  and  con- 
verted to  his  own  use  a  large  portion  of  the  timber  which  was 
growing  on  said  real  estate  at  the  time  of  the  death  of  said 
Noah  J.  Smith,  to  wit,  of  the  value  of  five  hundred  dollars.'' 
Which  motion  was  overruled. 

It  is  objected  that  this  action  being  for  partition,  a  claim 
for  the  value  of  timber  cut  upon  the  land  could  not  be  main- 
tained with  it.  This  objection  is  not  probably  available  here, 
as  the  motion  to  strike  out,  in  our  practice,  where  the  motion 
goes  to  a  part  of  a  paragraph,  takes  the  place  of  a  demurrer 
where  the  cause  of  action  is  contained  in  another  paragraph, 
and  therefore  the  paragraph  itself  is  demurrable  for  misjoin- 
der. But  the  objection  is  well  taken  that  the  matter  to 
which  the  motion  applied  is  only  alleged  against  one  of  the 
appellants,  and  the  motion  should  therefore  have  been  sus- 
tained. 

The  decree  of  partition  is  affirmed,  and  the  judgment 
against  the  appellants  for  $77.85  and  the  entire  cost  of  the 
action  is  reversed,  with  costs,  and  the  cause  is  remanded,  with 
directions  to  the  court  below  to  sustain  the  motions  made  by 
the  appellants  to  strike  out  certain  portions  of  the  complaint^ 
and  to  enter  the  proper  judgment  for  costs. 


When  Trsspass  Libs  bt  Tin ast  nr  Goicmon  AOAim  va  Co-TMSAjnt 
Bfrrumdt  ▼.  JETarrii,  81  Am.  Deo.  553,  ud  note  6B6|  OrUd^iM  v.  Hwmberi^ 
80IcL533. 
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What  Ck>N8nroTB  Ousnnfc  of  Ovi  Ck>-TBNAiiT  bt  ANOTBnt:  Pedk  ▼• 
Corpenler,  66  Am.  Deo.  477,  and  note  478;  Alexander  v.  Kamtdiy,  70  Id.  868L 

Tbnaut  IX  Common  oakhot  MAmrAXN  TBasPAsa  agunst  hii  oo-tenaai 
for  catting  and  carrying  away  timber  where  no  ouster  ia  proved:  fiXbert  v^ 
Jloff,  82  Am.  Dec.  493. 

Ohb  Jonrr  Txnast  gaitrot  Maihtair  EisorMxnr  aoainbt  vn  Ok 
TSNAirr  IN  PosBBSioN  until  the  latter  haa  said  or  done  aomething  whiob 
amoonta  to  a  denial  of  the  right  of  the  other  tenant:  Latsion  t.  AdamM,  74 
▲m.Deo.  60. 


City    of    Jbffebsonyillb    v.    Louisyilui    BTa 

Pbeey    Company, 

[27  Indiana,  1jOO.J 
Rraar  to  IfiBaor  Whabjt  n  Foundsd  either  in  the  ownafdiip  of  Um  loil  or 

the  right  of  eminent  domain. 
WsABV  n  Pbiyatb  Pkofsbtt  when  built  by  indiTiduala.    When  boilt  by 

a  city  under  the  general  law,  it  ia  under  the  jurisdiction  and  control  of 

the  city  authorities. 
OiTT  OAN  Bi  CoMFKLLED  TO  KiPAiB  Whakt,  and  is  Uable  for  damages  oo* 

caaioned  by  neglect  so  to  do;  but  one  availing  himself  of  the  use  of  tb» 

wharf,  although  out  of  repair,  is  liable  for  wharfage^ 
Ho  LiABn.TTT  is  Crxatxd  against  Gitt  by  the  Toluntary  ezpenditors  ol 

money  by  a  stranger  in  repairing  a  wharf  of  the  city. 
Foundation  of  Fekbt  Right  is  in  Ownnbshif  of  Soil,  or  in  the 

cise  of  the  right  of  eminent  domain. 
Odt  hab  No  Right  to  Ohabgb  Whabfagb  against  owner  of  ferry 

when  the  claim  arises  out  of  the  right  of  ferriage. 

Suit  to  enforce  coIleotioQ  of  wharfage.  The  opinion  state* 
the  case. 

T.  L.  Smithj  M.  C.  Kerr^  wnd  J.  A.  Ohomdeyj  for  the  appeU 
lant 

T.  W.  Qibaon,  J.  E.  McDonaldy  A.  L.  Roache^  and  D.  SheeU^ 
for  the  appellee. 

By  Court,  OBEOOBTy  J.  Suit  by  the  appellant  against  the 
appellee  to  enforce  the  collection  of  wharfage  assessed  under 
an  ordinance  of  the  city. 

The  defendant  answered:  1.  By  the  general  denial;  2. 
That  one  Bowman  was  the  original  owner  of  lot  No.  1  of  the 
Illinois  grant,  and  laid  off  the  present  city  of  Jeffersonville^ 
and  dedicated  to  public  use  the  wharf  ground  fronting  said 
city,  and  where  plaintiff's  wharf,  named  in  this  action,  is  lo- 
cated; that  he  conveyed  the  ground  on  which  the  city  stands, 
including  the  wharf,  to  certain  trustees  in  trust  to  lay  off  a 
town  thereon,  and  to  sell  the  lots  therein,  but  in  the  deed 
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nerved  to  himself  and  his  heirs  all  ferry  rights  and  privileges 
appurtenant  to  the  land;  that  defendant,  at  a  jadicial  sale  of 
said  ferry  rights,  made  by  order  of  the  court  below,  on  a  de* 
<;ree  against  the  heirs  of  Bowman,  purchased  the  ferry  rights 
«o  reserved,  and  was  the  owner  thereof  at  the  time  of  the  ao- 
<;ruing  of  the  claim  of  the  plaintiff  in  this  action,  and  has  ever 
since  such  purchase  used  said  franchise  as  defendant's  own, 
and  kept  up  a  ferry  thereunder,  which  is  the  same  user  which 
is  the  foundation  of  plaintiff's  action;  8.  That  defendant  was  at 
the  time  of  the  passage  of  the  ordinances  set  forth  in  plaintiff's 
-complaint,  and  for  many  years  before  was  and  still  is,  the  ex- 
-elusive  owner  of  all  the  ferry  rights  and  franchises  on  the 
Ohio  River  from  the  wharf  of  the  city  of  Jeffersonville  to  the 
Kentucky  shore;  that  defendant,  and  those  under  whom  de- 
fendant claims,  have  for  more  than  forty  years  used  said 
franchise,  and  maintained  a  ferry  and  ferry  landing,  and  a 
road  thereto  from  the  wharf  at  Jeffersonville,  at  defendant's 
own  cost,  to  the  Kentucky  shore,  which  is  the  same  ferry  and 
boat  named  in  plaintiff's  complaint,  and  for  which  user  this 
action  is  brought;  4.  That  the  plaintiff,  during  the  time  for 
which  wharfage  is  claimed,  and  for  a  long  time  previous 
thereto,  failed  to  keep  the  wharf  and  ferry  landing,  and  the 
road  leading  thereto,  in  proper  repair,  and  defendant  was 
•compelled  to  expend,  and  did  expend,  large  sums  of  money  in 
repairing  said  wharf,  landing,  and  road,  to  wit,  the  sum  of 
one  thousand  dollars. 

Separate  demurrers  were  filed  to  the  second,  third,  and 
fourth  paragraphs  of  the  answer,  which  were  sustained  as  to 
the  second  and  third,  and  overruled  as  to  the  fourth. 

The  plaintiff  replied  to  the  fourth  paragraph  of  the  answer 
by  the  general  denial.  Trial  by  the  court;  finding  for  the  de- 
fendant; motion  for  a  new  trial  overruled,  and  judgment. 
The  evidence  is  in  the  record,  and  sustains  the  finding  on  the 
issue  formed  on  the  fourth  paragraph  of  the  answer. 

The  appellee  assigns  cross-errors,  and  complains  of  the  ac- 
tion of  the  court  below  in  sustaining  the  demurrers  to  the 
second  and  third  paragraphs  of  the  answer. 

It  is  urged  by  the  appellant  that  the  court  below  erred  in 
overruling  the  demurrer  to  the  fourth  paragraph  of  the  an- 
swer. This  presents  the  question  whether  the  owner  of  a 
wharf  is  bound  to  keep  it  in  repair,  as  a  condition  prect^snt 
to  his  right  to  collect  wharfage.  The  city  of  Jeffersonville  is 
chartered  under  the  general  law.    Among  the  powers  conferred 
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by  the  charter  is  the  power  **  to  establish  and  construct  wharves, 
docks,  piers,  and  basins,  and  to  regulate  landing-places,  and  fix 
the  rates  of  landing,  wharfage,  and  -dockage":  1  Gavin  and 
Herd's  Stats.,  sec.  35,  p.  226,  clause  86.  There  is  no  statute 
prohibiting  the  collection  of  wharfage  where  the  city  permits 
or  sufTers  the  wharf  to  get  out  of  repair.  The  right  to  erect 
and  maintain  a  wharf  has  its  foundation  either  in  the  owner« 
«hip  of  the  soil  or  the  right  of  eminent  domain.  When  erected 
by  individuals,  it  is  private  property;  when  erected  by  a  city, 
under  the  general  law,  it  is  under  tiie  jurisdiction  and  control 
of  the  city  authorities.  The  city  could  be  compelled  to  repair, 
and  would  be  liable  for  damages  occasioned  by  the  neglect  to 
do  so;  but  if  one  avails  himself  of  the  use  of  the  wharf  al- 
though out  of  repair,  we  know  of  no  principle  of  law  which 
would  exempt  him  from  paying  therefor.  The  voluntary  ex- 
penditure of  money  by  a  stranger  in  repairing  the  wharf  of  a 
city  will  create  no  liability  against  the  city.  We  think  the 
court  below  erred  in  overruling  the  demurrer  to  the  fourth 
paragraph  of  the  answer. 

We  think  the  court  also  erred  in  sustaining  the  demurrers 
to  the  second  and  third  paragraphs  of  the  answer.  A  feny 
right,  like  the  right  to  erect  and  maintain  a  wharf,  has  its 
foundation  in  the  ownership  of  the  soil,  or  in  the  exercise  of 
the  right  of  eminent  domain.  The  ferry  right  includes  the 
right  to  use  the  soil  for  ferry  ways:  Bowman?8  Devitees  v. 
Watheny  2  McLean,  376.  The  answer  shows  that  the  defend- 
ant  was  the  owner  of  the  ferry  right,  in  the  use  of  which  the 
claim  of  whar&ge  arose.  As  against  the  defendant,  the  city 
had  no  right  to  charge  wharfage.  The  city  can  maintain  its 
wharf  only  so  far  as  will  not  interfere  with  the  franchise  of 
the  defendant. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  sustain  the  demurrer  to  the  fourth 
paragraph  of  the  answer,  and  to  overrule  the  demurrers  to  the 
second  and  third  paragraphs  of  the  answer,  and  for  further 
proceedings. 

Lboislatubx  mat  Authgbizb  EsBcnov  of  Whabtb^  altfaoagh  the  eflbot 
ia  to  confer  priWl^gM  and  adTantages  wholly  private  and  ezduaiTe  in  their 
character:  PMppt  ▼.  SUUe,  85  Am.  Dec.  654. 

Remedy  ot  WHABniroBR  ice  hd  Whabtaob:  Wotmter  v,  Blouom,  1% 
Am.  Dec.  649. 

BiOBT  07  AirdEEiT  Teert  to  "Puaaanov  AOAnrsr  Bi^al  Fbeets  See 
Jfarrk  ▼.  Fairmen^  and  TeamHer/  Co. ,  66  Am.  Deo.  686^  and  note  648. 
AIL  Deo.  Vol.  LXXZIX-«S 
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Graham  v.  Columbus  Exa  Bailroad  Company. 

OWVEB  07  LaHD  mat  MaXHTAIN  AcnOH  AQAam  RAniBOAT>  OOKPAHT  to- 

reoorer  its  powwrioii  wbere  the  company  takM  the  lead  for  the  nee  oi 
its  rotd  withoat  the  owner's  oaoMkit^  end  witfaoat  fint  havrng  had  the- 
damaffoe  anMiied  end  tendered* 

Suit  to  recover  poBsession  of  land.  The  opinion  states  tha 
case. 

W.  S.  BdUenger^  for  the  appellant. 

/.  P.  Siddall^  J.  B.  JvUanj  and  J.  T.Julian^  Sat  the  appelleee^ 

By  Court,  Fbacxb,  J.  This  was  a  snit  to  reooyer  the* 
possession  cf  three  lots  in  Cambridge  city.  Answer  in  tw» 
paragraphs:  1.  General  denial;  2.  That  the  defendants  aie 
railroad  c>cn^^jration8,  organised  nnder  the  general  law  of  thia 
state,  and  ^s  such  have  built  their  respective  r<iad8;  that  ii 
was  necessarv'  to  build  a  passenger  depoi  ^t  the  fniersection 
of  their  roads;  that  they  built  such  s.  depot  on  «aii2  lots,  and 
now  use  the  same  therefor,  said  ioio  being  no  raoic  than  is 
necessary  for  that  purpose,  and  §oir  the  track  of  one  oi  <he  de- 
fendants, the  Cincinnati  and  Indianapolis  Junction  R^^lroad 
Company,  which  is  laid  on  said  lots;  that  no  damages  h^vi» 
been  assessed  or  paid  for  said  appropriation;  and  that  thin  1* 
the  possession  alleged  in  the  complaint.  A  demurrer  to  tL\« 
second  paragraph  of  the  answer  was  overruled,  and  upon  thii> 
arises  the  only  question  in  the  case. 

Tho  oonstltution  of  the  state  provides  that  "  no  man's  prop» 
erty  shall  be  taken  by  law  without  just  compensation,  nor^ 
except  in  case  of  the  state,  without  such  compensation  first 
assessed  and  tendered":  Art.  1,  sec.  21.  The  possession  of 
the  lots  in  question  was  taken  in  defiance  of  this  safeguard  of 
the  fundamental  law.  This,  and  nothing  more,  is  pleaded  aa 
a  bar  to  the  suit.  Can  such  unlawful  seizure  of  property  con- 
fer any  right  to  hold  possession  of  it?  We  have  held  that  the* 
act  of  seizure  will,  in  enforcement  of  the  constitution,  be  pre- 
vented by  injunction:  Sidener  v.  Norriatown  etc.  Turnpike  Co.,, 
28  Ind.  623.  But  the  taking  by  a  palpable  act  of  usurpation 
before  the  owner  has  had  time  or  opportunity  to  invoke  the 
restraining  arm  of  the  court  cannot  confer  a  right  to  hold.  If 
it  be  otherwise,  then  the  constitution  affords  no  adequate  pro- 
tection in  such  cases. 

But  it  is  argued  that  the  owner  of  property  may  waive  hla^ 
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right  to  prior  compensation.  Undoubtedly ;  bat  no  such  waiver 
is  shown  by  the  answer,  and  in  the  absence  of  an  averment, 
we  cannot  presume  it.  This  provision  of  the  constitution  is 
too  plain  to  be  misunderstood,  and  too  just  and  wise  to  excuse 
any  disposition  on  our  part  to  permit  it  to  be  evaded  or  frit- 
tered away.  As  against  a  private  corporation,  it  protects  the 
citizen  in  the  possession  and  ownership  of  his  property  until 
compensation  for  it  shall  be  assessed  and  tendered,  and  the 
taking  without  the  precedent  conditions  which  authorize  it  is 
wholly  without  wan-ant  of  law,  and  confers  no  right  whatever, 
and  a  possession  so  obtained  is  plainly  unlawful,  for  which  he 
has  whatever  remedy  the  law  gives  for  an  unlawful  depriva- 
tion of  his  possession.  In  the  case  of  lands,  that  remedy  is  a 
suit  to  recover  the  possession,  a  common-law  remedy  for  that 
wrong.  The  case  is  not  one  where  a  new  right  is  created,  and 
a  particular  remedy  provided  to  secure  it.  The  right  to  have 
damages  assessed  was  not  intended  as  an  exclusive  remedy 
for  the  taking  of  property  without  previous  compensation.  It 
is  very  inadequate  to  the  purpose  in  many  cases.  It  is  well 
adapted  to  cases  where  the  owner  chooses  to  waive  prior  com- 
pensation, and  is  content  to  believe  that  the  damages  assessed 
will  be  paid  when  ascertained,  or  is  content  with  such  final 
process  as  the  law  gives  for  the  collection  of  a  judgment  for 
money.  It  is  his  right  to  make  this  waiver.  But  the  consti- 
tution cannot  be  satisfied  with  such  action  of  the  courts  &fl 
will  allow  his  property,  against  his  will,  to  be  first  taken,  and 
himself  turned  over  to  such  vexatious  litigation  to  obtain  com- 
pensation as  he  may  meet  afterwards.  There  must  be  super- 
added, in  order  to  make  the  remedv  at  all  efficient,  an 
injunction  to  stay  the  taking  until  the  damages  shall  be  paid. 
But  this  is  not  provided  for  by  statute.  It  is  an  appeal  to 
the  extraordinary  power  of  the  court  exercising  equity  juris- 
diction. There  are  dicta  of  this  court  giving  countenance  to 
this  means  of  protection :  Lafayette  etc.  Plank  Road  Co,  v. 
New  AXbam^y  &  S,  R.  R.  Co,,  13  Ind.  90  [T4:  Am.  Dec.  246] ; 
J!few  Albany  <&  S,  R,  R,  Co,  v.  Connelly,  7  Id.  32.  But  why 
require  all  this?  It  is  not,  in  its  most  effective  feature,  a 
statutory  remedy,  and  cannot,  therefore,  be  exclusive,  even  if 
it  be  conceded  that  an  adequate  statutory  remedy  would  be 
exclusive  of  every  other.  The  proposition  that  all  this  must 
be  done  in  order  to-  obtain  that  security  in  the  enjoyment 
of  property  which  the  constitution  plainly  secures  cannot  be 
maintained  upon  any  solid  ground,  and  we  cannot,  therefore, 
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Approve  it  It  is  indirecti  slow,  and  expensive,  and  when  a 
plain  and  adequate  direct  remedy  by  ejectment  exists,  it  may 
indeed  admit  of  some  question  whether  the  injunction  can  be 
granted  without  disregarding  well-established  niles«  long  re- 
spected by  courts  of  equity.  However  this  may  be  determined 
when  the  question  shall  arise,  it  seems  to  us  that  no  such 
doubt  can  exist  as  to  the  remedy  by  ejectment,  and  but  for 
some  confusion  resulting  ^m  a  misapplication,  to  cases 
arising  under  the  clause  of  the  constitution  as  it  now  is,  of 
-doctrines  which  grew  out  of  the  power  once  existing,  to  take 
private  property  for  such  public  use  without  first  making  com- 
pensation therefor,  it  would  not  have  been  deemed  necessary 
to  elaborate  the  question  as  we  have  thought  it  proper  to  do 
in  this  opinion.  That  cases  decided  under  the  old  constitu- 
(tion  are  wholly  inapplicable  to  the  question  before  us  is  too 
x^lear  for  controversy.  Then  a  railroad  company  could  law- 
fully  take  the  property  of  the  citizen  before  making  compen- 
sation, if  a  fair  mode  of  ascertaining  and  obtaining  such 
compensation  was  provided,  and  to  that  remedy  the  citizen 
was  confined,  for  the  reason  that  no  other  existed.  Now,  how- 
ever, compensation  must  precede  the  taking,  unless  waived. 
The  legislature  has  no  power  to  dispense  with  this  condition 
precedent,  and  indeed,  has  not  attempted  to  do  so.  His 
remedy  for  a  taking  without  previous  compensation  is  exactly 
what  it  would  be  if  the  unwarranted  taking  was  not  for  public 
use.    There  can  be  no  difierence  whatever. 

Oreen  v.  Boody,  21  Ind.  10;  Indiana  Central  Railway  Co.  v. 
OakeSy  20  Id.  9;  New  Albany  and  Salem  R,  R,  Co.  v.  Connelly ^ 
7  Id.  32;  Lafayette  Plank  Road  Co.  v.  New  Albany  and  Salem 
R.  R.  Co,,  13  Id.  90  [74  Am.  Dec.  246] ;  and  Sidener  v.  Norri^^ 
town  etc.  R.  R.  Co.,  23  Id.  623, — are  cited  by  the  appellee.  The 
last-named  case  is  strongly  against  the  appellee,  and  it  is 
there  said  that  ''cases  decided  where  compensation  was  not 
required  to  precede  the  taking  cannot  be  authority  upon  this 
question."  We  have  now  endeavored  to  show  why  they  can- 
not be  applicable  either  to  that  case  or  this.  The  other  cases 
named,  so  far  as  they  are  variant  from  the  opinion  now  given, 
must  be  overruled,  because  they  do,  inadvertently,  apply  doc- 
trines thus  shown  to  be  inapplicable. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  sustain  the  demurrer. 

InJVNOTIOV  to  PaXYXMT   UnLAWVUL   TaEXSQ  of   FbOPSBTT  IOB  PiTBLlO 

VsK  Pofwen  ▼.  Bean,  IS  Am.  Deo.  733,  and  oasM  ooUaoted  in  note  787« 


Kor.  1866.J  Cattx&lin  v.  MrrcBKLu  KH 
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Sjxotment  therefor  ftfter  the  roed  Ib  constmcted  and  pat  in  opersttonv 
upon  his  faflnre  to  obtain  payment  of  his  land  «^ft.mag^^  where  he  has  acqui- 
esced in  the  occupation  of  the  land  for  the  construction  of  the  road  without 
prepayment  of  snch  damages,  nnder  an  agreement  for  the  fatnre  payment 
thereof  by  the  company:  See  MeAulay  v.  Wf^iern  VL  B,  R.  Co,,  78  Am.  Deo. 
627;  and  see  the  principal  case  cited  in  Andenon  etc  B.  B.  Co,  v.  Keruodl^ 
54  Ind.  318. 

LiABiLnT  07  Corporation  to  Hakb  Compensation  vor  Injuries  to 
private  indiyiduals  in  exercising  right  of  eminent  domain:  See  THnsman  v. 
BeMdere  etc  B,  B,  Co.t  69  Am.  Deo.  665,  and  cases  collected  in  note  579.  To 
the  point  that  such  compensation  most  be  made,  see  the  principal  case  cited 
in  Qraham  ▼.  ComyenvilU  S  N.  C.  J,  B.  Co.,  36  Ind.  468;  Ooob  t.  LomnUk 
etc  B,  B.  Co.,  4B  Id.  194;  Awora  etc  B.  B.  Co.  v.  Miller,  66  Id.  89;  Lak$ 
Brie  SW.B.JL  Co.  r.  KMm^,  87  Id.  518. 


Gatteblin  V.  Mitchell. 

[27  Indiana,  29&1 

InnANA  OoDB  OiTEB  Aonov  won  Rbooyert  op  PossEasiON  of  personal 
property  which  has  been  wrongfally  taken  or  ia  onlawfnlly  detained. 
The  plaintiff  need  not  ask  for  the  immediate  possessum  of  the  propar^^ 
bnt  may  leave  the  possession  to  be  determined  by  the  final  judgment^  iB 
which  case  the  bond  and  affidavit  required  where  an  immediate  deUrwy 
is  claimed  need  not  be  filed. 

Replevin.    The  opinion  states  the  facts. 

/.  N.  SimSy  for  the  appellant. 

L.  McClurgj  for  the  appellee. 

By  Court,  Elliott,  J.  Catterlin  sued  MitcheU  in  repleviii. 
The  complaint  avers  that  the  plaintiff  is  the  owner  and  entitled 
to  the  possession  of  one  four-year-old  dun  mare,  of  the  value 
of  $125,  which  the  defendant,  on,  etc.,  at  the  county  of  Clinton, 
wrongfully  seized  and  took  possession  of,  and  still  wrongfully 
and  without  right  holds  possession  of,  to  the  damage  of  the 
plaintiff  one  dollar;  that  the  property  has  not  been  so  taken 
for  a  tax,  assessment,  or  fine,  pursuant  to  a  statute,  nor  seized 
under  an  attachment  or  execution,  but  the  same  has  been 
seized  and  taken  by  defendant  under  and  for  the  satisfaction 
of  two  fee-bills  issued  by  the  clerk  of  the  court  of  common 
pleas  of  Boone  County,  Indiana,  to  the  defendant,  as  sheriff  ol 
the  county  of  Clinton;  that  the  fee-bills  are  irregular,  wrong- 
ful, and  void,  and  were  so  at  the  time  of  their  issue  and  the 
■eizure  of  the  property,  because  there  were,  at  the  time  of  the 
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issuance  of  the  fee-bills,  no  such  fees  due  as  are  sought  thereby 
to  be  collected,  and  because  the  fee-bills  do  not  conform  to 
the  essential  requirements  of  the  law  authorizing  the  issuing 
of  fee-bills,  and  because  they  were  illegally  issued. 

A  demurrer  was  sustained  to  the  complaint,  and  final  judg* 
ment  rendered  against  the  plaintiff.  The  sustaining  of  the 
demurrer  presents  the  only  question  in  the  case.  We  think 
the  court  erred  in  sustaining  the  demurrer.  The  code  provides 
that  *'  when  any  personal  goods  are  wrongfully  taken  or  un- 
lawfully detained  from  the  owner  or  person  claiming  the  pos- 
session thereof,  or  when  taken  on  execution  or  attachment  are 
claimed  by  any  person  other  than  the  defendant,  the  owner  or 
claimant  may  bring  an  action  for  the  possession  thereof": 
2  Oavin  and  Herd's  Stats.,  sec.  128,  p.  127.  The  complaint 
in  such  a  case  need  only  state  the  plaintiff's  right  to  the  pos- 
session of  the  property,  its  description  and  value,  and  that  it 
was  wrongfully  taken  or  unlawfully  detained  from  him,  to 
enable  him  to  prosecute  a  suit  for  the  recovery  of  the  posses- 
sion. He  need  not  ask  for  the  immediate  possession  of  the 
property;  and  an  order  for  its  seizure  and  delivery  to  him  is 
not  necessary  to  enable  him  to  prosecute  his  suit.  He  may 
leave  the  possession  to  be  determined  by  the  final  judgment 
in  the  case.  But  if  he  claims  the  immediate  possession  at  th« 
commencement  of  the  suit,  then  he  must  file  the  affidavit  and 
give  the  undertaking  required  by  sections  129  and  132.  In 
this  respect  our  present  statute  differs  materially  from  that  of 
1843.  The  statement  in  the  complaint  that  the  mare  was 
seized  by  the  defendant  to  satisfy  two  fee-bills  in  his  hands, 
etc.,  was  unnecessary.  Nor  does  it  render  the  complaint  bad, 
as  an  admission  of  the  right  of  the  defendant  to  seize  and  hold 
the  mare,  because  it  is  averred  that  the  fee-bills  did  not  con- 
form to  the  essential  requirements  of  the  law  authorizing  the 
issuing  fee-bills,  and  were  therefore  void.  If  this  be  true,  they 
did  not  justify  the  officer  in  seizing  the  mare,  and  the  whole 
averment  should  be  regarded  as  surplusage. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re« 
manded,  with  instructions  to  the  court  below  to  overmle  Om 
demurrer,  and  for  further  proceedings. 


Naturs  and  Soofi  ov  AcnoN  of  Reflxvih  at  Common  Law:  JSRoftcf 
r.  ffmsdaU,  77  Am.  Dea  453,  note;  WUmm  ▼.  Rffboit,  79  Id.  486^  and  oaaet 
eoUected  in  note  488;  how  commenced  at  common  law:  Andermm  ▼'.  Hofiert 
66  Id.  318;  in  Indiana  the  action  is  governed  by  the  code  provision  for  tiM 
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noovery  of  penooal  property:  WUbim  t.  RffboU,  wprcu  In  ftotioni  for  rocor- 
•My  of  peraonal  property  in  TndiMia,  where  imniedlate  delirery  ie  not  loii^l^ 
mo  affidttvit  or  bond  need  be  filed:  Hadmm  ▼.  Warmer,  60  Ind.  214,  citing  the 
fsincipal 


Bbiggs  V.  MoGabb. 

127  IVDIAHA,  827.] 
OOMPLAIVT    ZV  AonOH  BT  OUAKDIAN  OF    JSWAST  VPON   PKQMIBBOBT  NOTl^ 

payable  to  the  ward,  and  which  had  been  assigned  by  the  latter,  need 
not  show  that  the  infant  disaffirmed  the  assignment  before  payment  by 
the  maker  to  the  assignee,  this  being  matter  of  defense 

Ihfant  mat  DiSAraiBM  Ck>NTRAor  OF  AflsioNXSNT  OF  Non  withoat  tender- 
ing back  the  consideration  reoeiyed  for  the  assignment. 

Objxctioii  to  Adiobsion  of  Evidxncb  mnst  disclose  the  graond  of  the  ob* 
jection. 

Action  on  a  promissory  note.    The  opinion  states  the  case. 
W.  P.  Rhoada^  for  the  appellant. 
J.  McCabe^  for  the  appellee. 

By  Court,  Gregory,  J.  McCabe,  as  guardian  of  William 
Tagne,  an  infant,  sned  Briggs,  the  appellant,  in  the  court  be- 
low on  a  promissory  note  not  negotiable,  payable  to  the  ward. 
A  copy  of  the  note  is  made  a  part  of  the  complaint.  In  ad- 
dition to  the  usual  averments,  it  is  alleged  that  the  note  was 
transferred  by  assignment  by  the  payee  to  Lewis  Mitchell  for 
a  trifling  consideration,  neither  for  money  nor  necessaries,  the 
said  Mitchell  having  notice  that  Tague  was  a  minor;  that 
Lewis  Mitchell  transferred  the  note  to  Lafayette  Mitchell,  who 
had  notice  of  the  minority  of  the  payee;  that  the  note  was 
ihen  either  in  the  hands  of  Lafayette  Mitchell  or  had  been 
compromised  and  taken  up  by  the  defendant,  who  had  notice 
ihat  the  ward  was  a  minor;  that  the  contract  of  assignment 
by  the  payee  had  been  wholly  disaffirmed;  that  the  note  be- 
longed to  the  estate  of  the  ward,  and  remained  unpaid.  The 
defendant  demurred  to  the  complaint  on  the  ground  that  it 
^d  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled,  and  this  is  assigned  for  error. 

The  defendant  answered:  1.  The  general  denial.  2.  That 
^e  note  was  fully  paid  to  Lafayette  Mitchell,  the  holder  and 
•ofmer  of  the  same,  who  claimed  property  therein  by  an  as* 
■Agnment  thereof  made  by  William  Tague  and  Electa  Tague, 
<he  mother  of  the  former,  which  assignment,  as  well  as  tb« 
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payment,  was  before  the  commencemeDt  of  this  suit;  that  the 
payment  was  made  by  the  defendant  to  Mitchell  before  the 
former  had  any  notice  or  knowledge  whatever  that  William 
Tagae  held  any  claim  to  or  any  interest,  right,  or  title  in  the 
note;  that  the  payment  was  made  in  good  faith,  and  before 
the  plaintiff  was  appointed  guardian  of  the  payee.  8.  That 
before  the  commencement  of  this  Buit,  Tague,  the  ward,  sold 
and  assigned  the  note,  for  a  full  and  valuable  consideration,  to 
Lewis  Mitchell;  that  Tague  received  the  consideration,  and  still 
retains  the  same;  that  Lewis  Mitchell  sold  and  transferred  the 
note,  before  any  guardian  was  appointed,  to  Lafayette  Mitchell^ 
who  brought  an  action  against  the  defendant  to  enforce  the 
collection  thereof,  of  which  the  alleged  guardian  had  notice; 
that  afterwards,  and  before  the  commencement  of  this  suit^ 
the  defendant,  in  good  faith,  fully  paid  the  note  to  Lafayette 
Mitchell,  who  canceled  and  delivered  the  same  to  him« 

The  plaintiff  demurred  to  the  third  paragraph  of  the  answer^ 
and  the  demurrer  was  sustained.  But  the  plaintiff  afterwardii 
waived  the  demurrer,  and  replied  to  the  second  and  third  para> 
graphs  of  the  answer,  that  the  Mitchells  conspired  together  to 
cheat  and  defraud  the  minor  out  of  his  property  in  the  note^ 
and  took  advantage  of  his  tender  years  and  inexperience^ 
knowing  the  same,  and  that  the  said  four-hundred-dollar  note 
had  lately  come  to  his  estate;  that  the  said  Lewis  Mitchell 
obtained  the  assignment  of  the  note  by  false  representations, 
and  by  puffing  certain  personal  property,  among  which  wa» 
a  certain  mare,  which  he  represented  to  be  sound,  but  which 
proved  to  be  diseased,  all  of  which  was  of  small  value  com- 
pared with  the  note,  to  wit,  only  of  the  value  of  two  hundred 
dollars,  and  of  no  use  to  the  minor;  that  Briggs  had  full 
knowledge  of  the  fraud,  and  in  the  presence  of  the  minor  and 
his  mother  refused  to  pay  the  note  to  the  Mitchells,  or  either 
of  them,  on  the  ground  of  the  minority  of  the  payee  and  the 
fraud  of  the  assignees;  that  afterwards,  the  minor  having  pn^ 
cured  the  appointment  of  the  plaintiff  as  his  guardian,  the 
said  guardian  appeared  in  the  circuit  court  in  which  Lafay* 
ette  Mitchell  had  sued  the  defendant  upon  the  note  to  defend 
as  to  the  interests  of  the  ward,  and  to  furnish  Briggs  with  a 
good  defense,  but  that  Mitchell  dismissed  the  action,  and  by  a 
secret  arrangement  with  Briggs  surrendered  the  note  to  him- 
for  a  sum  much  less  than  the  face  thereof  before  the  guardian 
by  the  use  of  due  diligence  could  give  him  actual  notice  mA 
to  pay  the  note. 
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The  defendant  demurred  to  this  reply.  The  demurrer  wa» 
overruled,  and  this  is  assigned  for  error.  Trial  by  jury.  Ver* 
diet  for  the  plaintiff  for  the  amount  of  the  note  and  interest* 
Motion  by  the  appellant  for  a  new  trial  overruled.  The  evi- 
dence is  in  the  record.  The  jury  were  warranted  by  the  evi- 
dence in  finding  the  issues  for  the  plaintiff. 

It  is  claimed  that  the  compaint  is  bad  in  not  showing  thai 
the  infant  disaffirmed  his  contract  of  assignment  before  pay- 
ment by  the  appellant  to  the  assignee  and  notice  thereof  to 
the  former.  It  was  not  necessary  for  th^  plaintiff  to  antici- 
pate the  defense  in  his  complaint.  It  was  sufficient,  in  addi- 
tion to  the  usual  averments,  to  have  alleged  that  the  note  wa» 
in  the  possession  of  the  defendant  wrongfully.  This  is  sub* 
stantially  shown  by  the  averments.  The  facts  alleged  in  the- 
complaint  do  not  make  a  defense  to  the  note.  Neither  pay* 
ment  nor  accord  and  satisfaction  is  shown.  The  averments 
that  the  infant  had  disaffirmed  the  contract  of  assignment, 
and  that  the  note  was  unpaid,  were  sufficient  to  show  property 
in  the  note  in  the  plaintiff,  notwithstanding  the  defendant 
had  possession  thereof.  The  infEuit  could  disaffirm  his  con* 
tract  without  tendering  back  the  property  received  by  himr 
Miles  V.  Lingermanj  24  Ind.  385.  At  all  events,  the  infant 
had  nothing  in  his  hands  that  he  was  bound  to  restore  to  the 
appellant  As  to  what  would  be  the  remedy  of  the  assignee 
in  reclaiming  his  property,  there  is  now  no  question  before  the 
court.  Contracts  of  this  kind  may  be  avoided  by  the  infant 
before  he  arrives  at  full  age:  1  Parsons  on  Contracts,  822; 
Stafford  v.  Roofj  9  Cow.  626, 

*As  to  what  would  be  the  effect  of  payment  by  the  maker  of 
a  note  to  the  assignee  of  an  infant  payee  before  disaffirmance^ 
it  is  not  now  necessary  for  us  to  decide.  The  appellant  is  not 
in  a  condition  successfully  to  insist  on  such  a  payment.  Mr. 
Parsons,  in  his  late  work  on  notes  and  bills,  says:  ''An  in* 
dorsement  may  be  made  by  one  who  is,  if  we  may  so  speak^ 
partially  incapacitated.  Thus  it  seems  to  be  the  better  rule 
that  an  infant  may  indorse  a  bill,  and  the  indorsement  wills 
have  the  effect  of  transferring  the  paper,  so  far  that  title  may^ 
be  made  through  the  infant.  But  such  indorsement  will  not 
hold  him  liable,  nor  will  it  pass  the  property  in  the  note  out 
of  him,  as  against  his  interest ":  2  Parsons  on  Notes  and  Bills,. 
8.  But  we  do  not  decide  that  when  the  parties  act  in  good 
faith,  the  infant  payee  can  recover  against  the  maker  of  a 
promissory  note  where  the  latter  has  paid  it  to  an  assignee 
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paymr  _-  ^<,/ of  assignment  1^^  the  iifc- 

payn-  JB-A**^'^fj*»*°  *"  '"'^®  **®"  decided  in 

'  "  ^^"t^^^"*  "zL  to  widch  our  attention  has  been 


} 


Tar  ^tfS^s^'liS^-^"^fi^  ^  ^*-  ^*-  *®^'  ^^^ 

M'fv  fieof'f^^  ^and  Nightingale  v.  TFttAttuirtony  16 

f  >  ^^r%^i^^^  ^^  r^lO^lf  ^^  ^^^  BUBtain  the  author  of  the 

^'  !s7t  /^  ^^iaicsD  Leading  CaseB  in  his  statement  on  this 
J^^  ^  ^  ^L^'  ^^  ^^'    '^^®^®  seems  to  be  no  reason 
^^:  ^  ^Qf  Bboold  not  be  liable,  even  after  payment,  to 
M^^^  ^oaree  after  disaffirmance  of  the  assignment,  unless 
jhe  i^^^  ^first  entitled  to  be  restored  to  his  original  con- 
^e  f^^'^ii  has  been  repeatedly  decided  that  the  assignee,  in 
ib'^^^    /s0^  ^^y  recover  of  the  maker,  but  that  does  not 
goK^  ^,  ^  ifbat  would  be  the  rights  of  the  infant  after  dis- 
jai^^^^    The  maker  is  in  no  condition  to  question  the 
B^^  {  the  payee  to  assign:  Frazier  v.  Maasey,  14  Ind.  382. 
'^  tbi0k  both  the  complaint  and  the  replication  are  good, 
H  that  the  court  below  committed  no  error  in  overruling  the 
j^j0urrers. 
Xt  is  claimed  that  the  court  erred  in  admitting  in  evidence 
copy  of  ^^^  "^^  ^^^  ^">  ^^®  defendant  not  having  been 
ijerved  with  notice  to  produce  it  on  the  trial.    The  objection 
to  the  introduction  of  the  copy  did  not  raise  the  question. 
Hie  ground  of  the  objection  was  not  stated:  Blaaingame  v. 
BUuingamef^2i  Ind.  86. 
The  judgment  is  affirmed,  with  costs. 


DiBAvnBMANOS  OF  CONTRACT  BT  IiTTAMT,  and  reftontlon  of  conwdijuthai 
Sae MuBtard  v.  Woh(fard, 76  Am.  Deo.  1:09, &ad note 217;  Mamdngr'  Jckmmm, 
42  Id.  732,  and  note  734;  Price  ▼.  Furman,  65  Id.  194,  and  note  197;  and  wm 
ihe  principal  case  cited  in  Indumapolii  C,  M,  Co.  y.  WUeoxt  69  Ind.  433;  and 
Ayer9  ▼.  Bunu,  87  Id.  243. 

Objection  to  Tbotdiont  must  St^tb  Rxason  why  the  testimany  is  ob- 
jected to^  or  the  objection  wiU  not  be  considered  on  appeal:  ShMhqg^v,  Ma- 
ione,  74  Am.  Deo.  367»  and  note  366;  and  aee  the  principal  oaae  dted  in  Clem 
w.  Marim,  34  Ind.  343. 

KuiM  that  Objsotion  to  EviDiirai  must  bb  Spbodio  appliee  ooly  to 
each  objection  aa  can  be  obviated  by  other  eridenoe^  or  by  the  aot  of  the 
farty  or  the  ooort:  ChmerT.  Sttme,  SI  Am.  Deo.  299,  and  aee  Bote  SOOl 
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Webb  v.  Baibd. 

Bon  u  Valid  Wbiob  n  ExioirnED  ab  Ssoubitt  lom  Avotbsb  and  de- 
lirered  to  him,  npoo  hia  promise  to  procure  the  ngnataree  of  othere 
named,  although  it  be  delivered  to  the  obligee  without  anch  aignaturea, 
there  being  nothing  on  the  fauee  of  the  bond  to  indicate  that  othera  were 
toaign. 

Action  to  have  a  bond  declared  void.    The  opinion  states 
the  case. 

L.  BarbouTj  T.  A.  Hendriekij  0.  B.  Hard^  and  A.  W.  Henr 
dricks^  for  the  appellants. 

/.  P.  Baird  and  C  Crvft^  for  the  appellees. 

By  Court,  Rat,  G.  J.  The  appellees  filed  their  complaint 
to  have  a  bond  declared  void  which  they  had  signed  with  one 
Wasson  as  his  sureties.  The'  complaint  charges  that  the  ap- 
pellees signed  the  bond  and  delivered  it  to  Wasson  as  an 
escrow,  to  be  held  by  him  until  he  procured  the  signatures  of 
two  other  persons,  who  are  named,  when  it  was  to  be  deliv- 
ered to  the  appellants,  to  be  held  by  them  as  security  for  the 
faithful  discharge  by  said  Wasson  of  his  duties  as  an  express 
agent,  acting  for  the  appellants.  It  is  alleged  that  at  the  time 
they  executed  the  bond  the  name  of  Wasson  alone  was  writ- 
ten in  the  body  of  the  instrument,  and  a  blank  was  left  for 
the  names  of  his  sureties,  and  that  Wasson  delivered  the  bond 
to  the  appellants  without  procuring  the  additional  names,  as 
he. had  promised;  that  at  a  subsequent  date  a  suit  had  been 
instituted  by  the  appellants  upon  the  bond,  for  a  default  by 
Wasson,  but  that  the  suit  had  been  dismissed,  and  the  appel- 
lants now  threaten  to  commence  proceedings  in  the  United 
States  circuit  court.  A  copy  of  the  bond  is  filed,  and  it  con- 
tains the  names  of  the  persons  who  have  signed  it,  and  none 
other. 

A  demurrer  was  overruled  to  this  complaint.  It  was  held 
in  the  case  of  InhabUanU  of  Soutii  Berwick  v.  HuntreMj  63  Me. 
S9  [87  Am.  Deo.  685],  that  a  party  executing  a  deed,  bond,  or 
other  instrument,  and  delivering  the  same  to  another,  knowing 
that  there  are  blanks  in  it  to  be  filled  in  order  to  make  it  a 
perfect  instrument,  must  be  considered  as  agreeing  that  the 
blanks  may  be  thus  filled  after  he  executes  it.  In  this  case, 
the  filling  of  the  blank  with  the  names  of  the  sureties  was  not 
required,  and  cannot  affect  the  validity  of  the  bond.    The  in- 
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rtrument  came  into  the  hands  of  the  appellants  perfect  in 
form,  and  there  is  no  averment  that  they  had  any  knowledge 
of  the  agreement  between  Wasson  and  the  appellees.  It  is 
proper  to  state  that  this  case  was  decided  in  the  court  below 
before  the  opinion  of  this  court  was  pronounced  in  the  case  of 
Deardorff  v.  Foresman,  24  Ind.  481.  Following  the  ruling  in 
that  case,  we  hold  that  the  demurrer  should  have  been  sus^ 
tained  to  the  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re* 
manded,  with  directions  to  the  court  below  to  sustain  the  de» 
murrer. 


IheuviEBT  OF  Bond  nr  Ebobow  to  proonre  additiflnal  raretiei^  «flboi  oft 
Oranqford  ▼.  Foxier,  60  Am.  Bee  827»  and  note  828.  If  bond  00  giyen  bo  de- 
livered to  the  obligee,  the  bond  will  be  binding  on  the  obligor  or  mmkyi  8UU& 
V.  Pepper^  31  Ind.  82;  State  ▼.  Blair^  82  Id.  814;  Bmnum»  t.  Cbrpenfer,  W 
Id.  830;  AVen  v.  Jfanuy,  65  Id.  401. 

OmsBioN  TO  Wam  Kamb  ot  Obuooibs  or  Boot  of  Bovd  does  not 
mroidtts  /Mjwm  ▼.  Ahmi&m(  £dU^  (»3  Am.  Deo.  168;  and  note  168. 


TUBNEB   V.    TOUNO. 

[27  IKDIAITA,  t7t.J 

PMKnBOBT  KoCT — Ooinm>KRATioii.  — Amoont  of  judgment  recovered  upon 
a  promiflBory  note^  payable  in  gold,  was  paid  in  fall  in  legal-tender  notee» 
and  the  maker  ezeented  to  the  holder  another  note  for  one  half  the  dif- 
ferenoe  between  the  valne  of  legil-tender  notes  and  gold.  JETeld^  that 
the  latter  note  was  without  oonsidnratian. 

Action  on  a  piomisaorjr  note.    The  opinion  statee  the  oase. 

A.  /.  Boone^  M.  M.  Ray^  J.  W.  Ocrdon^  and  W.  Mareh^  fiv  the 
appellant. 

0.  S.  HamiUon  and  0.  C  OaJM/i^^  for  the  appellees. 

B7  Court,  GbbgobTi  J.  Turner  sued  Young  and  Young  od 
a  promissory  note.  The  defense  was  want  of  consideration. 
The  issue  was  tried  by  a  jury.  Verdict  for  the  defendants. 
The  plaintiff  moved  for  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  law  and  evidence.  The  only  questioD 
presented  by  the  record  is,  Does  the  evidence  support  the  find- 
ing? On  the  15th  of  June,  1861,  William  C.  Young  borrowed 
of  James  Turner,  the  appellant,  one  thousand  dollars  in  gold^ 
and  executed  to  him  his  two  several  notes,  with  Robert  F. 
Young  and  Allen  Einworthy  his  sureties,  one  of  which  is  aa 
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follows:  ''  On  or  befiire  the  tw^nty-fifih  day  of  December  next, 
we,  or  either  of  ua,  promise  to  pay  James  Tnmery  or  order,  five 
hundred  dollars,  for  value  received  of  him,  to  be  paid  in  twenty- 
•dollar  gold  pieces,  with  interest  fix>m  date,  without  any  relief 
from  valuation  or  appraisement  laws  whatever.  This  fifteenth 
•day  of  June,  1861."  The  other  is  the  same,  except  as  to  the 
time  of  payment 

On  the  25ih  of  March,  1862,  Turner  obtained  a  judgment 
against  Young  and  his  sureties  on  these  two  notes  for  $1,015. 
John  V.  Young  became  replevin  bail  for  the  stay  of  execution* 
In  January,  1863,  Turner  agreed  to  extend  the  time  of  pay- 
ment  of  the  judgment  for  one  year.  Young  agreeing,  at  the 
expiration  of  the  time,  to  pay  Uie  judgment  in  gold;  and  to 
induce  Kinworthy  to  allow  the  judgment  to  stand,  Young  exe- 
cuted  to  him  a  deed  for  a  lot  in  Thomtown  as  sa  indemnity 
against  his  liability.  Kinworthy  executed  a  bond  to  Young, 
conditioned  to  reconvey  the  lot  on  the  payment  by  the  latter 
of  the  judgment  On  the  28th  of  December,  1863,  Turner  sued 
out  an  execution  on  the  judgment,  which  came  to  the  hands 
of  the  sheriff  the  next  day.  On  the  17th  of  February,  1864, 
Young's  wife  paid  to  the  sheriff  the  full  amount  of  the  judg- 
ment, interest,  and  costs,  in  legal-tender  notes,  which  were  re- 
ceived by  the  sheriff  in  full  satisfaction  of  the  judgment,  and 
flo  returned  by  him  to  the  clerk.  Young  demanded  a  recon- 
veyance of  the  lot  from  Kinworthy.  The  latter  refused  to  re- 
convey  unless  Young  would  satisfy  Turner  for  his  promise  to 
pay  the  judgment  in  gold.  After  the  judgment  was  paid,  and 
before  Kinworthy  reconveyed  the  lot,*the  note  in  suit  was  exe- 
cuted by  William  C.  Young,  with  Robert  F.  Young  his  surety, 
to  Turner,  for  one  half  of  the  difference  between  the  value  of 
gold  and  of  the  legal-tender  notes  thus  paid.  Upon  Kinworthy 
being  informed  by  Turner  that  he  was  satisfied,  the  former 
reconveyed  the  lot  to  Young's  wife.  The  only  consideration 
as  between  Turner,  the  payee,  and  the  makers  of  the  note  was 
the  premium  on  the  gold.  Kinworthy  demanded  nothing  for 
himself,  but  refused  to  make  the  reconveyance  unless  Young 
would  comply  with  his  contract  to  Turner  to  pay  the  gold. 

In  the  suit  on  the  notes,  the  measure  of  damages  was  not 
the  value  of  one  thousand  dollars  in  twenty-dollar  gold  pieces, 
but  one  thousand  dollars,  with  interest  from  date:  Thayer  v. 
HedgeSy  23  Ind.  141.  The  judgment  was  therefore  for  the  amount 
legally  due.  The  payment  to  the  sheriff  in  legal-tender  notes 
was  a  satisfiaction  of  the  judgment    The  appellant  received 
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all  the  interest  for  the  forbearance  that  the  law  allowed  him 
to  take.  He  could  not  have  legally  contracted  for  a  greater 
rate  of  interest,  either  directly  or  indirectly.  There  was  there- 
fore no  consideration  for  the  note  in  snit  in  the  case  at  bar, 
there  being  no  debt  due,  but  at  most  a  mere  dispute  and  con- 
troversy existing  respecting  it :  Awards  v.  Baughy  11  Mees.  & 
W.  641.  Kinworthy  was  bound  under  his  bond  to  reconvey 
the  lot  to  Young.  The  conveyance  to  Young's  wife  was  not 
the  consideration  of  the  note  in  suit ;  at  least  the  jury  were 
warranted  in  so  finding  under  the  evidence.  Turner's  own 
testimony  was  to  the  effect  that  the  consideration  of  the  note 
in  question  was  one  half  the  difference  between  the  value  of 
gold  and  the  legal-lender  notes  paid  to  the  sheriff  in  satisfac- 
tion of  the  judgment. 

The  case  of  EdwwrdB  v.  Baugh^  supra^  was  recognized  and 
followed  by  this  court  in  Ja/rvis  v.  Sfutton^  8  Ind.  289. 

The  judgment  is  affirmed,  with  costs. 
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Savery  v.  Hats. 

[SO  Iowa,  ».] 

BsPLEYm  ICAT  BE  Madttainsd  by  the  maker  to  recover  the  posseasioii  of 
a  promiflsory  note  which  has  been  paid. 

Bbpleyin  to  recover  the  possession  of  the  note  in  dispute 
from  the  defendant,  Hays,  who  holds  it  as  sheriff  under  at- 
tachment and  execution.    The  opinion  states  the  other  facts^ 

Sibley,  for  the  plaintiff. 

Witiia^ow  <md  Smdthj  for  the  defendant. 

By  Court,  Dillon,  J.  On  the  demurrer  to  the  petition,  the 
district  court  held,  in  the  plaintiff's  favor,  that  the  petition 
showed  that  the  plaintiff  was  entitled  to  the  possession  of  the 
note ;  but  it  is  also  held,  against  the  plaintiff,  that  the  peti- 
tion did  not  set  out  the  actual  value  of  the  property  replevied ; 
that  the  same,  on  the  plaintiff's  own  showing,  had  no  value, 
and  was  not  a  subject  of  replevin,  f  rom  these  rulings  against 
him  the  plaintiff  appeals,  and  their  correctness  is  the  question 
presented  for  determination. 

The  decision  of  the  district  court  was  erroneous. 

Under  our  statute  (Revision,  c.  142)  replevin  will  lie  for 
any  personal  property  to  which  the  plaintiff  has  the  '^  right 
to  present  possession."  It  is  the  only  remedy  given  at  law 
for  the  recovery  of  such  property  m  specie,  and  should  have 
a  liberal  construction.  Lyon,  the  holder  of  the  note  in  ques- 
tion, had,  prior  to  HavUand's  attachment  against  him,  agreed 
with  the  plaintiff  (the  maker)  to  surrender  it  to  him.    The 
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plaintiff,  as  between  him  and  Lyon,  was  entitled  to  its  pos- 
session. What  good  reason  can  be  given  why,  on  Lyon's  re- 
fusal to  surrender  it,  the  plaintiff  should  not  have  a  right  to 
acquire  its  possession  ?  Suppose  Lyon  had,  on  its  being  paid, 
once  surrendered  it  to  the  plaintiff,  and  had  afterwards,  with- 
out plaintiff's  consent,  in  some  manner  repossessed  himself  of 
it,  ought  not  the  plaintiff  to  have  his  action  to  reacquire  the 
possession  ? 

And  in  essence  and  substance  the  case  i»  not  different 
where  the  maker  has  paid  the  note  to  the  holder,  and  the  lat- 
ter has  promised  to  deliver  it  up  and  refuses.  When  a  note 
is  paid,  no  one  will  dispute  that  the  party  who  has  paid  it  is 
entitled  to  its  possession.  It  is  his  best  evidence  of  payment 
So  long  as  it  is  outstanding,  there  is  no  absolute  security  that 
the  maker  may  not  again  be  compelled  to  pay  it,  or  at  least 
be  annoyed  with  an  action  to  recover  it.  He  may  be  sued  on 
it  when  his  evidence  of  payment  is  lost  or  his  witness  dead. 
It  may  be  preferred  as  a  claim  against  bis  estate  when  he 
himself  has  deceased.  These  considerations  make  it  manifest 
that  the  possession  of  the  note  is  impc^rtant,  and  the  right  to 
the  possession  such  a  right  as  the  law  ought  to  protect  and 
enforce.  Why,  then,  we  again  inquire,  should  replevin  not  lie 
in  such  a  case?  If  it  does  not,  the  party  is  remediless,  or  in 
driven  to  a  petition  in  chancery.  Why  compel  the  party  to 
pursue  the  latter  course  if  he  prefers  the  former?  But  the 
objector  says,  ^^  Replevin  is  inappropriate,  because  a  paid  note 
has  no  value,  and  the  statute  requires  the  petition  in  replevin 
to  state  the  actual  value  of  the  property." 

The  foregoing  observations  show  that  a  note,  though  paid, 
has  a  value  to  the  maker.  And  where  it  is  thus  paid,  and 
the  plaintiff,  as  against  the  defendant,  is  entitled  to  the  pos- 
session, it  is  enough  to  state  a  nominal  money  value. 

The  petition  must  state  the  alleged  cause  of  detention,  and 
the  bond  should  be  twice  the  apparent  value  of  the  note,  or  at 
least  sufficient  in  amount  to  protect  the  interest  which  the 
defendant  claims,  or  is  averred  to  claim,  in  the  note.  And 
such  was  the  bond  in  this  case.  If  it  is  shown  to  the  court 
that  the  plaintiff  has  given  a  bond  insufficient  in  amount  to 
protect  the  defendant,  the  court  can  order  an  additional  one. 

In  the  case  at  bar,  the  note  had  been  levied  on  by  the  sheriff 
as  the  property  of  Lyon.  Prior  to  a  sale  on  execution,  the  at- 
tachment plaintiff  would  stand  in  Lyon's  shoes.  At  the  time 
of  this  levy,  the  note  was  not  due,  and  was  apparently  valid. 
If  the  plaintiff  had  laid  idle,  and  without  notice  allowed  the 
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note  to  be  sold  on  execution  before  its  maturity,  and  it  had. 
passed  into  the  hands  of  a  bona  fide  purchaser  (Revision,  sees. 
3272,  3322),  he  would  be  liable  to  him  thereon.  This  furnishes 
an  additional  reason  why  this  action  should  be  sustained. 
When  we  add  to  these  considerations  that  by  our  statute  (Re- 
vision, c.  142)  replevin  lies  for  all  interests  in  personal  prop- 
erty where  there  is  a  present  right  of  possession,  and  that 
** personal  property"  includes  (Revision,  sec.  29,  subd.  9) 
"money,  goods,  chattels,  evidences  of  debt,  and  things  in  ac- 
tion," the  propriety  of  the  action,  in  a  case  like  the  one  before 
CIS,  is  placed  beyond  all  reasonable  doubt. 

The  objection  that  the  note,  though  apparently  valid,  was 
paid,  and  therefore  had  no  value,  ought  to  have  as  much  force 
in  answer  to  a  bill  in  chancery  seeking  its  surrender  as  in  the 
more  direct  action  at  law  for  the  specific  recovery  of  its  pos- 
session. And  yet  a  court  of  equity  would,  under  such  circum- 
stances, decree  the  instrument  to  be  delivered  up  and  canceled: 
Story's  Eq.  Jur.,  sees.  698-705,  where  tlie  head  of  equity  jur- 
isdiction is  well  treated.  And  though  replevin  will  in  many 
cases  lie  (Id.,  sec.  704),  yet,  especially  if  the  property  cannot 
be  found,  a  bill  in  equity  may  still  be  necessary,  and  will  be 
sustainable  as  formerly. 

This  will  be  apparent  when  we  consider  that  if  the  property 
be  not  found,  damages  at  law  will  not  be  applicable,  or  afford 
the  party  adequate  redress.  Upon  principle  and  reason,  and 
a  fair  construction  of  our  statute,  our  opinion  is,  that  the 
present  action  was  well  brought.  We  are  aware  that  the  de- 
cisions in  other  states,  as  to  the  question  whether  a  paid  note 
is  repleviable,  are  not  uniform,  but  we  believe  the  weight  of 
authority  to  be  in  favor  of  the  action:  BiLck  v.  Kent,  3  Vt.  99 
(21  Am.  Dec.  676];  Story's  Eq.  Jur.,  sec.  703;  Knehue  v.  Wil- 
iiamSy  1  Duer,  597;  Coursey  v.  Curtis,  18  Ga.  237;  Southern 
Plank  Road  Company  v.  Hixon,  5  Ind.  165;  Sawyer  v.  Baldwin^ 
11  Pick.  492;  First  Parish  v.  Steamn,  21  Id.  148;  but  see  Tudd 
T.  CrookshankSj  3  Johns.  432. 

As  the  judgment  must  be  reversed,  it  is  unnecessary  to  no* 
tice  the  other  errors  assigned  by  the  plaintiff  respecting  the 
proceedings  subsequent  to  the  ruling  on  the  demurrer. 

Reversed. 

Maksu  of  Notx  may  Maintain  Replevin  tor  its  possession  when  ho  i» 

•entitled  to  cancellation:  Sigler  r.  Hidy,  56  Iowa,  507,  citing  the  principal  case. 

That  replevin  will  lie  when  a  party  is  entitled  to  the  possession  of  personal 

firoperty,  see  Shaddon  v.  KtuM,  58  Am.  Dea  63;  Harlan  v.  Harian,  53  Id.  612i 
AM.  Pso.  Vol.  LXXXIX-3S 
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Anson  v.  Anson, 

(20  Iowa,  65.] 

Jmnm  Mobtoageb  not  Madb  Party  to  FosBCLOsnits  PaocsiDDras  of  • 
■enior  mortgagee,  who  has  both  actual  aod  oonstraetiTe  notice  of  the 
rights  of  the  former,  may  foreclose  agaizist  the  mortgagor,  'yr  redeem 
from  the  first  mortgagee  or  his  assignee  or  the  purchaser  at  the  fore-^ 
olosare  sale.     This  rule  is  not  changed  by  siaiutc  in  Iowa. 

JmnoB  MoRTOAOEB  ur  Action  to  Fobbclosj£  and  to  redeem  from  th» 
senior  mortgagee  need  not  tender  the  amount  dne  on  the  first  mortgage 
when  his  petition  alleges  that  the  senior  mortgagee  is  in  possession,, 
and  prays  an  accoanting  for  rents,  profits,  and  waste  committed,  and 
proffers  to  pay  the  balance  due,  if  any,  when  ascertained.  This  is  snffi- 
cient,  especially  when  the  right  to  redeem  is  denied  and  resisted. 

PUBOHASEB   UNDER    FORBGLOSaRK    PROCBSDINGS  BT  SbNIOR  MoBTOAOER,  tO' 

which  the  junior  mortgagee  is  not  made  a  party,  becomes  in  equity  th» 
assignee  of  the  senior  mortgage,  and  entitled  to  be  subrogated  to  all 
rights  arising  thereunder.  He  is  entitled  to  interest  on  such  mortgage 
nntil  it  is  redeemed  by  the  junior  mortgagee,  and  at  the  same  time  i» 
liable  to  account  to  him  for  rents,  profits,  and  waste  while  in  poeseaaion. 
PuiiOHASER  UNDER  Froobedinos  TO  FORECLOSE  a  seuior  mortgage,  to  whicb 
a  junior  mortgagee  was  not  made  party,  cannot,  by  purchasing  the  mort- 
gaged premises  for  taxes,  thereby  acquire  rights  which  would  bar  the 
junior  mortgagee  from  redeeming  upon  the  payment  of  the  proper 
amount  due. 

MoRTQAOB  foreclosure.  In  1856,  defendants  mortgaged  the 
premises  in  dispute  to  one  Wood.  Afterwards,  in  1860,  de- 
fendants mortgaged  the  same  premises  to  plaintiff.  The  last 
mortgage  was  recorded  four  days  after  it  was  executed.  In 
1861  Wood  commenced  foreclosure  proceedings,  under  which 
the  premises  were  sold  to  one  Rice,  who  afterwards  conveyed 
the  same  to  one  Caswell.  The  other  facts  appear  from  the 
opinion. 

Boardman  and  BrowUy  for  the  plaintiff. 

Qriswoldj  and  Bradley  and  Caswell^  for  the  defendants. 

By  Court,  Dillon,  J.  The  plaintiff,  a  junior  mortgagee,  waa 
not  made  a  party  to  the  foreclosure  proceedings  of  the  senior 
mortgagee,  although  it  is  averred  that  the  latter  had,  at  the 
time  of  the  institution  of  those  proceedings,  both  actual  and  con- 
structive notice  of  the  rights  of  the  former.  Under  these  cir- 
cumstances, the  principle  is  elementary  and  undisputed,  unless 
altered  by  statute,  that  the  second  mortgagee  is  not  barred  of 
hii  right  to  foreclose  against  the  mortgagor,  or  of  liis  right  to 
redeem  from  the  first  mortgagee  or  his  assignee,  or  the  pur- 
ohaser  at  the  foreclosure  sale:  Ten  Eyeh  y.  Casad,  16  lowiii 
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624;  Veach  v.  Schnup,  3  Id.  194;  HeimBtreet  v.  Winnie^  10  IcL 
430;  Bates  v.  Ruddick^  2  VI.  423  [65  Am.  Dec.  774]. 

Bnt  the  defendants  Rice  and  Caswell  contend  that  this  will 
has  been  altered  by  statute,  and  refer  to  and  rely  upon  the  act 
of  April  2, 1860:  Laws  1860,  c.  114,  p.  148;  Revision,  sec.  86G4. 

Th^'s  act  provides  "  that  in  all  cases  where  judgments  or  de- 
crees are  rendered  by  any  of  the  courts  of  this  state  upon  a 
foreclosure  of  mortgages  on  real  estate,  the  defendant's  juds:- 
ment  creditors  and  other  creditors  having  liens  upon  the  mort- 
gaged premises  ohall,  in  case  of  the  sale  of  the  mortgaged 
premises  on  execution,  have  the  same  time  to  redeem  and  the 
same  rights  to  redemption  as  in  cases  of  sales  on  ordinary 
judgments  at  law." 

Such  is  the  imperfection  of  language  and  want  of  care  and 
akill  in  using  it  that  legislators,  as  well  as  others,  frequently 
fail  to  express  the  precise  idea  intended, — neither  more,  nor 
less,  nor  different.  The  language  above  quoted  affords  a  base 
broad  enough  for  the  defendant's  proposition;  and  yet,  stand- 
ing alone,  it  does  not  necessarily  require  that  construction. 
Viewed  in  the  light  of  the  occasion  of  its  passage,  and  it  is 
plain  that  the  legislature  do  not  intend  to  enact  the  startling 
innovation  and  unreasonable  rule  that  a  subsequent  lien- 
holder,  though  not  made  a  party,  would,  unless  he  redeemed 
within  the  time  limited,  be  forever  barred  of  the  right. 

Under  the  code  of  1851,  this  court  had  decided  that  the 
mortgagor  and  other  lien-holders  who  were  made  parties  could 
not  redeem  land  sold  under  a  decree  of  foreclosure  after  a  sale 
under  a  special  execution.  In  other  words,  the  law  was,  that 
redemption  by  such  persons  must  be  made  before  the  sale,  and 
could  not  be  made  after:  Kramer  v.  Rebmarif  9  Iowa,  114,  de- 
cided at  June  teem,  1859. 

Now,  the  object  of  the  act  of  1860  was  to  enlarge  the  rights, 
as  thus  declared,  of  the  mortgagor  and  lien-holders,  by  giving 
them  a  right  of  redemption  after  sale,  the  same,  as  to  time  and 
terms,  as  in  cases  of  sales  upon  ordinary  judgments. 

The  act  contemplates  and  refers  to  cases  where  the  debtor 
and  lien  encumbrancers  are  made  parties.  If  made  parties, 
they  must  redeem  within  the  time  and  upon  the  terms  pre- 
scribed. If  not  made  parties,  the  act  does  not  apply,  and 
consequently  they  are  not  bound  to  redeem  within  the  time 
thus  limited.  The  defendant's  construction  contravenes  the 
legislative  intention  by  restricting  rather  than  enlarging  the 
rights  of  subsequent  encumbrancers. 
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2.  The  plaintiff,  not  being  barred^  niay,  of  course^  file  his 
petition  to  foreclose  his  mortgage  and  redeem  from  the  prior 
one  or  the  sale  thereunder.  This  he  did.  But  it  is  objected 
that  in  order  to  redeem  he  ought  to  have  tendered  the  amount 
due  on  the  first  mortgage.  The  petition,  however,  shows  a 
reason  for  not  doing  so.  It  is  alleged  that  Rice  and  Caswell 
have  been  in  possession  since  January,  1862,  and  are  liable  to 
account  for  rents  and  profits  and  for  waste  committed.  Of 
these  he  asks  an  account,  and  that  the  amount,  when  ascer* 
tained,  be  deducted  from  the  Burdett  Wood  mortgage,  and 
proffers  to  pay  the  balance,  if  any,  when  it  is  ascertained. 
This  is  suflScient,  especially  when  the  right  to  redeem  is 
denied  and  resisted:  Laverty  v.  Hall,  19  Iowa,  526,  and  cases 
cited;  Stapp  v.  Phelps,  7  Dana,  296.  As  to  the  necessity  cf  a 
tender  in  any  case,  where  the  junior  mortgagee  files  a  bill  to 
foreclose  and  sell  and  pay  all  encumbrances  out  of  proceeds, 
see  Vanderkemp  v.  Shelton,  11  Paige,  28. 

Rice  by  his  purchase  became  in  equity  the  assignee  of  the 
Wood  mortgage,  and  Caswell  is  likewise  the  assignee  thereof 
by  virtue  of  Lis  purchase  from  Rice,  and  they  were  entitled  to 
be  subrogated  to  all  rights  arising  thereunder.  It  follows  that 
Rice  and  Caswell  are  on  the  one  hand  entitled  to  interest  on 
the  prior  mortgage  until  it  is  redeemed  by  the  plaintiff,  and 
on  the  other  hand,  they  are  liable  to  account  to  him  for  rents 
and  profits  and  waste:  Ten  Eych  v.  Caaady  15  Iowa,  524;  1 
Washburn  on  Real  Property,  555, 568,  631;  GoodToan  v.  WhiUj 
26  Conn.  317;  Thompson  v.  Chandler,  7  Me.  877;  Bradley  v. 
Snyder,  14  111.  267  [58  Am.  Dec.  562] ;  Benedict  y.  OUmany  4 
Paige,  58. 

3.  It  is  alleged  in  the  petition  that  Rice,  after  he  came  into 
the  possession  of  the  property,  was  in  duty  bound  to  pay  taxes 
thereon,  but  instead  of  doing  so,  purchased  in  the  same  for 
taxes,  with  intent  to  cut  off  the  interest  of  the  plaintiff, 
etc.  If  the  averments  of  the  petition  are  true,  Rice  would  not 
thereby  acquire  rights  which  would  bar  the  plaintiff  from  re- 
deeming, on  the  payment  of  the  proper  amount. 

The  judgment  of  the  district  court  sustaining  the  demurrer 
to  the  petition  is  reversed  and  the  cause  remanded,  with  leave 
to  the  appellees  to  answer  if  so  advised. 

Reversed. 

Junior  Mortoaoes  has  Kight  to  Rbdseic  under  statato  when  not  made 
party  to  a  eoit  to  foreclose  a  prior  mortgage,  and  he  also  retains  his  oqnitable 
right  to  redeem,  nnaffected  by  the  foreclosure:  Frinkr,  Murphy,  SI  Am.  Deo. 
149.  and  note  161;  Oowerr.  Winrli^jftfr,  ^  Towa.  305,  citing  the  principal  case. 
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Oftbb  to  Pat  Ant  Balaitox  Ihm  is  not  indispeiiBable  ia  an  action  to  re- 
deem from  a  mortgage:  Beach  v.  Cooke,  86  Am.  Dea  260. 

Second  Mortqageb  Skbkino  to  Rxdxem  £rom  the  first  mortgage  is  en« 
titled  to  an  accounting  as  to  rents  and  profits  received  by  the  first  mortgagee 
while  in  posaession:  Harrison  v.  Wyee,  63  Am.  Dec.  151,  and  note  154^ 

MoRTGAon  CANNOT  Set  X7F  AoQiTiRSD  Tax  Tttls  against  the  mortgagors 
MiUs  y.  Tukey,  83  Am.  Dec.  74. 

Second  Mobtgaoeb  Seexinq  to  Redeem,  rights  of  parties  interested: 
Strobe  r.  Downer,  80  Am.  Deo.  709,  and  note  714-717. 

First  mortgagee  seeking  to  foreclose  is  not  bound  to  tender  redemption  oC 
A  second  mortgage:  Harahey  y.  BlacbTtaarr,  20  lowa^  188;  8.  C,  post,  p.  640; 
nor  is  the  junior  mortgagee  bound  to  make  such  tender  when  the  amount 
necessary  is  not  known  to  him:  Jonea  v.  Hartaoek,  42  Id.  153^  both  citing  the 
principal  case. 

Purchaser  of  Mortoaob  is  Bound  to  Pat  delinquent  taxes  upon  the 
land,  and  he  can  acquire  no  right  or  title  by  a  neglect  of  such  duty  which 
will  defeat  the  right  of  the  prior  mortgagee  or  assignee:  Steara  y.  Hollenbeei, 
38  Iowa,  551,  citing  the  principal  case. 

Ordinarily,  purchaser  at  tax  sale  of  city  property,  upon  payment  of  the 
amount  due  to  the  city,  becomes  the  equitable  assignee  of  the  city,  and  sub- 
rogated to  its  rights,  though  the  sale  was  yoid:  Mclnemy  y.  Reioi,  23  Iowa, 
414,  citing  the  principal  case. 

Junior  mortgagee  should  be  made  party  to  foreclosure  proceedings  by  the 
senior  mortgagee,  or  he  may  redeem  after  the  sale  by  paying  the  amount 
found  due  the  purchase',  after  an  accounting  of  rents  and  profits  received  and 
taxes  paid  by  the  latter  while  in  possession:  Ameriean  Buttonhole  etc  Co.  y. 
BurUngUm  Mutual  Loan  AaaockUitm,  61  Iowa»  465-467;  Bunce  v.  Weitt,  62  Id. 
81;  Spurgin  y.  Adamaon,  62  Id.  668.  In  such  case  the  purchaser  is  considered 
only  as  the  assignee  of  the  prior  mortgagee,  and  entitled  to  his  rights:  14 
667. 
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rao  Iowa,  12LJ 
Whxu  Lamd  «  GoNTETBD  BT  Deed  containing  an  erroneous  description 
thereof  and  it  is  afterwards  sold  on  execution  under  a  proper  description 
as  the  land  of  the  grantor,  the  party  acquiring  title  at  the  sheriff's  sals 
will  be  protected  and  treated  as  an  innocent  purchaser,  if  he  had  no  ac- 
tual notice  of  the  first  conveyance. 

RjBOORDINO   OF   OONVETANCB    CONTAINING    ERRONEOUS    DeSORIPFION  of  ths 

land  conveyed  does  not  impart  constructive  notice  to  a  subsequent  pur- 
chaser. 

When  Creditor  Merges  his  Judqmknt  into  a  titie,  without  actual  or  con- 
structive notice  of  prior  equities,  he  becomes  a  purchaser  within  the 
meaning  of  section  2220  of  the  Revised  Statutes  of  Iowa,  1860,  relating  U 
registry  of  conveyances  of  Und,  and  is  entitied  to  equal  protection,  in  ths 
absence  of  opposing  equitable  circumstances,  with  any  other  subsequeni 
bona^fide  purchaser. 

Thk  opinion  states  the  £Eiot8. 
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Dewi^  for  the  appellant. 
Baldwin^  for  the  appellee. 

By  Court,  Lowe,  C.  J.  The  case  was  tried  by  the  ootut 
cipon  the  following  agreed  and  admitted  fiEK^ts: — 

In  July,  1853,  the  defendant  and  Daniel  Herryford  entered 
the  lands  described  in  the  petition.  In  October,  1856,  Herry- 
ford made  a  deed  of  trust  upon  his  undivided  half  of  said 
lands  to  Ira  Platner  to  secure  a  debt  due  one  S.  H.  Riddle. 
In  doing  so,  he  described  the  land,  by  mistake,  as  situated  in 
range  44  instead  of  43,  the  true  range.  In  May,  1859,  Plat- 
ner, the  trustee,  by  virtue  of  the  authority  in  the  trust  deed, 
sold  Herryford's  interest  in  said  lands  to  Riddle,  making  him 
a  deed  therefor,  and  still  describing  the  lands  in  the  wrong 
range.  Afterward,  Riddle  conveyed  to  defendant,  by  the  same 
erroneous  description,  the  land  in  question. 

On  the  sixth  day  of  February,  1858,  Herryford's  interest  in 
said  land,  by  its  proper  description,  was  attached  at  the  suit 
of  plaintiff.  In  February,  1859,  the  plaintiff  recovered  judg- 
ment against  Herryford,  and  in  April  following,  the  attached 
premises  were  sold  to  the  plaintiff  in  this  suit;  and  on  the  6th 
of  May,  1860,  the  sheriff  executed  and  delivered  to  plaintiff  a 
deed  for  Herryford's  undivided  half  of  said  lands.  At  the 
date  of  said  purchase  and  sheriff's  deed,  plaintiff  had  no 
actual  notice  that  Herryford's  interest  in  said  land  had  been 
encumbered  and  lost  to  him. 

Under  this  state  of  facts,  the  court  dismissed  plaintiff's 
action  for  partition,  holding  that  defendant's  title  to  Herry- 
ford's undivided  interest,  with  its  defective  description  as  to 
range,  was  paramount  to  plaintiff's  title  thereto. 

In  this  the  court  was  mistaken.  Neither  the  deed  of  trust 
nor  the  subsequent  conveyances  down  to  Platner,  the  defend- 
ant, described  the  lands  which  plaintiff  asks  in  his  petition 
may  be  partitioned,  but  they  described  lands  materially  vari- 
ant, situated  entirely  in  a  different  range.  The  recording  of 
these  several  conveyances  therefore  cannot  have  the  effect 
of  imparting  constructive  notice  to  a  subsequent  purchaser. 
There  appears  to  be  no  facts  agreed  upon  which  should  put 
such  purchaser,  or  any  reasonably  prudent  man,  upon  inquiry; 
whilst,  upon  the  other  hand,  it  is  admitted  that  the  plaintiff 
had  no  actual  notice  of  the  mistake  mentioned,  or  that  Herry* 
ford's  interest  in  the  land  had  been  sold.  Why  shall  he  not, 
then,  be  treated  and  protected  as  an  innocent  purchaser? 
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It  is  claimed  that  this  case  falls  within  the  rule  laid  down 
in  WelUm  v.  Tizzardy  15  Iowa,  495,  in  which  it  was  held  that 
the  lien  of  a  subsequent  judgment  creditor  in  this  state  was 
not  paramount  to  the  lien  or  equity  of  a  prior  mortgagee  as 
to  lands  intended  to  be  mortgaged,  but  which,  by  accident  or 
mistake,  were  misdescribed. 

In  that  case  the  controversy  was  between  two  creditors  as 
to  the  priority  of  their  respective  liens.  Before  the  creditor 
had  converted  his  judgment  lien  into  a  title  by  a  sale  and  pur- 
chase of  the  property  under  execution,  the  mortgagee  filed  his 
bill  in  chancery  to  correct  the  misdescription  of  the  mortgage 
premises,  which  affected  the  judgment  creditor  with  a  li»  pen* 
dens  notice  of  his  equities,  and  he  could  not  thereafter  become 
the  bona  fde  purchaser  of  the  same. 

In  the  case  at  bar,  Riddle  filed  his  bill  in  equity,  it  is  true, 
against  Herryford  and  wife  to  correct  the  mistake  in  the  de- 
scription of  the  property  in  his  deed,  which  suit  is  still  pend- 
ing. But  this  was  done  after  Halloway,  the  plaintiff,  had 
ceased  to  be  a  creditor  and  lien-holder,  and  had  become  the 
possessor  of  the  title  by  purchase  at  sheriff's  sale.  As  such, 
his  rights  are  not  unlike  that  of  any  other  purchaser,  and  if 
innocent,  should  be  protected.  Our  registry  law,  as  we  now 
have  it,  does  not  protect  attaching  or  judgment  creditors 
against  unrecorded  deeds  and  mortgages,  nor  in  equity  against 
such  instruments,  whether  recorded  or  not,  when  by  mistake 
they  misdescribe  the  property  intended  to  be  conveyed  or  en- 
cumbered: BeU  V.  EvanSy  10  Iowa,  353;  Seevers  v.  Delaahmuttf 
11  Id.  174  [77  Am.  Dec.  139];  Weltan  v.  Tizzardy  15  Id.  495; 
Vannice  v.  Bergeuy  16  Id.  555  [85  Am.  Dec.  531] 

But  when  a  creditor  merges  his  judgment  into  a  title,  with- 
out actual  or  constructive  notice  of  prior  equities,  he  becomes 
a  purchaser,  within  the  meaning  of  section  1211  of  the  Revision, 
and  is  entitled  to  equal  protection,  in  the  absence  of  equitable 
circumstances  (see  Vannice  v.  Bergeny  8upra)y  with  any  other 
subsequent  bona  fide  purchaser.  It  is  in  this  attitude  the 
above  facts  place  the  plaintiff,  and  we  feel  that  we  must  reverse 
and  have  the  cause  remanded. 

Reversed. 

BaooKDiNO  OF  DisD  OovTAnmxa  BsBoinouB  Dbsoripteok  of  tbe  land 
oonyeyed  is  not  oonBtmctiye  notice  to  sabfloquent  pnrofaaaen:  Breed  ▼.  CMiiy, 
61  Am.  Dea  4S5,  and  noto  4S7. 

TuBcaABSSL  AT  Shkbifv's  Sali  wirHOUT  KonoB  of  prior  eqnitieB  takes 
ihe  land  dtacharged  therefrom:  BlankeiMpy.  Douglass,  S2 Am.  Deo.  60S,  and 
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note  613;  and  see  also  Ayres  ▼.  Duprey,  86  Id.  657.    The  princtpal  case  ir 
died  to  the  above  point  in  Wallace  y.  BarUe,  21  Iowa»  849;  Joneg  t.  Brandt^ 
69  Id.  342.    In  snch  case  the  purchaser  is  entitled  to  eqnal  protection  with 
any  other  snbeeqnent  bona  Jide  pnrchaser:  Ocwer  t.  IMetiey,  33  Id.  40. 
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[90  Iowa,  16LJ 
Kbit  Rboulak  Attobnst  at  Law,  Who  Appeared  ior  DEnarnAHr; 

though  not  served  with  process,  had  authority  to  do  so  will  be  presumed 
in  all  collateral  proceedings,  and  perhaps  on  error  or  appeal,  though  ih» 
attorney  cannot  without  special  authority  admit  service  of  jurisdictional. 
process  upon  his  client. 

Iv  Order  to  Enable  Party  Represeiited  bt  Umaxtthobizbd  Attormet 
to  be  relieved,  he  must  negative  the  presumption  of  authority  in  the  at- 
torney to  appear.  This  must  be  done  by  motion  or  bill  in  equity,  and 
cannot  be  done  ordinarily  by  writ  of  eiTor  or  appeal. 

TtUT  vx  DiBEor  Suit  on  Domb9TIO  Judgment  rendered  against  a  par^ 
upon  the  unauthorized  appearance  of  aa  attorney,  the  palrty  cannot  plead 
in  defense  his  ignorance  of  the  suit^  and  the  want  of  authority  in  the  at- 
torney to  appear,  is  held  by  many  authorities,  but  the  soundness  of  th* 
rule  is  here  doubted,  and  the  better  doctrine  held  to  be,  that  such  party 
may  plead  such  matter  in  defense. 

In  AonoK  on  Foreign  Judgment,  defendant  may  successfully  defend  by 
showing  that  the  attorney  who  entered  an  appearance  for  him  had  m> 
authority  to  do  so. 

Defendant  is  Entitled  to  Relief  from  an  unjust  judgment^  whether 
domestic  «r  foreign,  when  rendered  against  him  through  fraud  or  collu- 
sion, or  by  the  unauthorized  appearance  of  an  attorney,  if  he  seeks  ih» 
reUef  by  bill  or  motion  promptly,  and  has  been  guilty  of  no  laches. 

Jxtdgment  and  Sale  are  Void,  and  defendant  is  entitled  to  relief  there- 
from, even  as  against  innocent  purchasers,  where  it  is  shown  that  such 
defendant  was  a  non-resident,  without  notice  or  service,  personal  or  oon* 
Btructive,  that  an  answer  was  filed  for  him  through  fraudulent  repreeen- 
tationa,  and  by  a  totally  unauthorized  attorney,  that  his  rights  wer* 
injuriously  affected  by  the  judgment,  that  he  had  not  been  guilty  of 
laches  in  attacking  it,  and  that  no  rights  of  third  parties  had  attached 
after  defendant  had  knowledge  of  the  judgment,  and  prior  to  an  attack 
upon  it.  Such  is  the  rule,  although  it  is  not  shown  that  plaintiff  in  the 
judgment,  or  the  attorney  who  appeared  without  authori^,  is  insolvent 
or  unable  to  respond  in  damages. 

Instance  Given  of  when  Words  Employed  in  Mortgage  are  equiva- 
lent to  a  power  of  attorney,  and  authorize  a  county  recorder  to  add  to 
the  mortgage  an  additional  description  of  the  mortgaged  premises. 

F1B8T  Mortgagee  Seeking  to  Foreclose  his  mortgage  is  not  bound  to 
tender  the  redemption  money  of  a  second  mortgage. 

Petition  to  foreclose  a  mortgage  and  set  aside  a  former 
Judgment.  Among  other  facts  are  the  following:  Blackmarr 
And  wife  executed  a  mortgage  to  Harshey  of  certain  land. 
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The  latter  had  his  mortgage  recorded,  and  at  that  time  Black* 
marr^B  title  was  clear,  and  Harshey  had  no  notice  of  any  en- 
cumbrance upon  the  land.  Afterwards,  one  Holland  had  a 
mortgage  recorded  of  the  same  land,  of  date  prior  to  Harshey's 
mortgage,  though  recorded  afterwards,  and  of  which  he  had 
no  notice  when  his  mortgage  was  executed.  Holland  assigned 
his  mortgage  to  one  Hasty,  who  afterwards  foreclosed  the 
eame,  making  Blackmarr  and  his  wife,  together  with  Harshey,. 
defendants,  and  falsely  alleged  in  his  petition  that  Harshey 
had  notice  of  his  mortgage  when  the  former  received  his. 
The  present  petition  makes  Blackmarr  and  wife.  Hasty,  and 
others,  purchasers  from  Hasty,  parties  defendant,  and  prays  sl 
foreclosure  of  the  Harshey  mortgage;  that  the  foreclosure  de* 
cree  in  favor  of  Hasty  and  sale  thereunder  be  set  aside,  and 
for  other  relief.  The  petition  was  demurred  to,  and  the  prin- 
cipal facts  stated  in  the  petition  are  admitted  by  the  demurrer^, 
and  appear  with  other  facts  in  the  opinion. 

Boardman  and  Brownj  for  the  appellant. 

Oriswold^  for  the  appellee. 

By  Court,  Dillon,  J.  It  will  be  perceived  from  the  state* 
ment  that  the  case  brings  into  consideration  the  general  sub- 
ject of  the  power  of  attorneys  at  law  to  bind  or  conclude  those 
for  whom,  without  authority,  they  assume  to  appear  and  act. 
The  importance  of  the  principles  involved,  as  well  as  the  un- 
settled state  of  the  authorities,  induced  us  to  reserve  the  cause 
from  the  last  term  until  the  present,  that  it  might  be  exam- 
ined with  the  requisite  thoroughness,  and  decided  upon  the 
most  mature  deliberation.  That  the  existing  state  of  the  law 
may  be  understood,  it  is  necessary  to  trace  the  history  of  the 
adjudications  respecting  the  powers  and  authority  of  attorneys 
at  law. 

The  ancient  common  law  required  the  parties  to  be  present 
and  prosecute  or  defend  in  person.  It  required  a  patent  or 
special  authority  from  the  crown  (a  dedimvs  potestatem  de 
attamato  faciendo)  to  enable  parties  to  appear  by  attorney. 
Afterwards,  by  various  statutes,  the  right  to  appear  by  attorney 
was  recognized.  But  a  party  might  still  sue  or  defend  in  per- 
son, and  the  right  to  prosecute  or  defend  by  attorney  was  a 
mere  privilege,  intended  for  the  convenience  and  benefit  of 
suitors:  See  on  the  subject  8  Bla.  Com.  25;  Fitz.  N.  B.  25,  95; 
Oilb.  8;  Thom'pion  v.  Blackhurst^  1  Nev.  &  M.  271;  Vincent  v. 
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BodurdOy  2  Eeb.  199;  Glanville,  lib.  11,  c.  1;  Com.  Dig.,  tit. 
Attorney,  B,  7;  Latuch  v.  Paaherante^  1  Salk.  86;  Oregg^s  Case^ 

1  Id.  88;  AnonymouSy  6  Mod.  16;  AUeley  v.  Colleyy  Cro.  Jac. 
695;  Lorymer  v.  HollisUtj  1  Strange,  693;  AnonymouSy  1  Keb. 
£9;  see  also  McGvUough  v.  Quetner^  1  Binn.  214;  Rei'nholdi  v. 
Albertij  1  Id.  469;  Holbert  v.  Montgomery^  5  Dana,  11;  Camp" 
i>ell  v.  £enf,  3  Pa.  72,  76.  In  the  earlier  stages  of  the  law,  as 
the  above  authorities  show,  attorneys  were  appointed  orally  in 
<K)art;  afterwards,  they  were  allowed  to  be  appointed  by  war- 
rant out  of  court,  and  the  practice  of  the  court  was  to  require 
the  warrant  to  be  filed,  which  might,  however,  be  done  at  any 
time  before  judgment,  and  the  want  of  it  in  the  record  was 
itided  by  statute,  and  could  not  be  assigned  for  error.  The 
strictness  has  been  gradually  relaxed,  until  it  is  at  the  present 
time  the  settled  rule  that  although  an  attorney  cannot  with- 
out special  authority  admit  service  of  jurisdictional  process 
upon  his  client,  yet  it  will  be  presumed  in  all  collateral  pro- 
ceedings, and  perhaps  on  appeal  or  in  error,  that  a  regular  at- 
torney at  law  who  appeared  for  a  defendant,  though  not  served, 
had  authority  to  do  so:  See  authorities  supra;  also  Lagow  v. 
Patterson^  1  Blackf.  327  (1824),  on  appeal;  HiUs  v.  Ross^  3 
Dall.  331,  on  appeal;  Osbom  v.  Bank  of  the  United  States^  9 
Wheat.  738,  829  (1824),  in  error;  Homer  v.  Doe,  1  Ind.  130, 
133,  ejectment;  Hare  and  Wallace's  notes  to  MilU  v.  Duryee^ 

2  Am.  Lead.  Cas.,  and  authorities  there  collected;  Prince  v. 
Oriffin^  16  Iowa,  552;  Masterton  v.  Le  Claire,  4  Minn.  168 
<1860);  Shelton  v.  Tiffin,  6  How.  163,  per  McLean,  J. 

We  may  observe  in  passing  that  it  results  from  this  doctrine 
that  in  order  to  enable  a  party  who  has  been  represented  by 
an  unauthorized  attorney  to  be  relieved,  he  must  negative  the 
presumption  of  authority  in  the  attorney;  and  this  he  cannot 
ordinarily  do  by  an  appeal  or  writ  of  error.  He  must  apply 
for  relief  either  by  motion  or  by  bill  in  equity.  And  many 
decisions  hold  (how  correctly,  on  principle,  we  need  not  ex- 
amine at  large)  that  in  a  suit  or  a  direct  action  on  a  judg- 
ment rendered  against  a  party  upon  an  authorized  appearance 
by  an  attorney,  if  that  judgment  be  a  domestic  one,  the  party 
cannot  plead  in  defense  his  ignorance  of  the  suit  and  the 
attorney's  want  of  authority  to  appear  for  him:  St,  Alhane  v. 
Buah,  4  Vt.  58  (1832)  [23  Am.  Dec.  246],— compare  with  Camp- 
hell  V.  Bristol,  19  Wend.  101,  where  in  just  such  a  case  relief 
was  granted  on  motion;  PUhbury  v.  Dugan,  9  Ohio,  117 
(1839)  [34  Am.  Dec.  427],  ejectment;  Holbert  v.  Montgomery^ 
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-6  Dana,  11  (1837),  where  the  reasons  based  upon  public  policy 
icir  this  vein  are  very  forcibly  stated;  Fidd  v.  Oibbs^  Pet  C.  C 
155;  2  Am.  Lead.  Cas.,  4th  ed.,  803,  and  the  authorities  ool« 
Jected. 

But  the  contrary  is  now  settled  both  in  the  federal  and 
«tate  courts  with  respect  to  foreign  judgments,  and  conse- 
quently a  judgment  debtor,  in  an  action  against  him  on  the 
judgment  of  another  state,  may  successfully  defend  by  show* 
ing  that  the  attorney  who  entered  an  appearance  for  him  had 
no  authority  to  do  so:  Hindman  y.  MackaUy  8  G.  Greene,  170^ 
Latierett  v.  Cooky  1  Iowa,  1  [63  Am.  Dec.  428];   BaltzeU  ▼. 
Jfodevy  1  Id.  588  [63  Am.  Dec.  466];  ShdUm  v.  Tiffin,  6  How. 
164  (1848);  lyArcy  v.  Ketchum,  11  Id.  165  (1850);  Harris  v. 
Hardemauj  14  Id.  334  (1852);  Sherrard  y.  JVmtw,  2  Ind.  241 
(1850)  [52  Am.  Dec.  508];  Thompwn  y.  EmmeH,  15  111.  415 
(1854),  and  prior  cases  in  that  state  there  cited;  MiUer  y. 
Oaakins,  8   Bob.  (La.)  94  (1842);  Oleason  v.  Dodd,  4  Met 
833  (1842),  and  prior  Massachusetts  cases  cited;  S.  C,  4  Id. 
343;  Aldrich  y.  Kinney,  4  Conn.  380  [10  Am.  Dec.  151];  Star- 
buck  V.  Murray,  5  Wend.  148,  161  (1830)  [21  Am.  Dec.  172]; 
Wilson  V.  Bank,  6  Leigh,  570;  Norwood  y.  Cobb,  24  Tex.  551; 
Rape  V.  Heaton,  9  Wis.  328  [76  Am.  Dec.  269];  Price  y.  Ward^ 
25  N.  J.  L.  225,  and  prior  New  Jersey  cases  referred  to;  Hess 
V.  Cole,  23  Id.  116. 

It  may  be  doubted  whether  the  aboye  distinction  between 
foreign  and  domestic  judgments  is  fully  settled;  and  if  so^ 
whether  it  rests  on  sound  principles.  Is  not  the  gravamen 
the  same  in  the  one  ease  as  in  the  other?  and  does  it  not  con- 
sist in  the  unauthorized  act  of  the  attorney?  We  deem  the 
rule  properly  settled  as  to  foreign  judgments.  Why  should 
it  not  equally  apply  to  an  action  on  a  domestic  judgment? 
The  only  reason  that  occurs  to  us  is,  that  in  the  case  of  a  for- 
eign judgment  it  is  impossible,  or  at  least  unreasonable,  to 
require  the  defendant  to  go  to  the  courts  of  the  state  which 
rendered  it  and  attack  it  directly  by  a  bill  or  motion;  hence 
he  is  permitted  to  plead  the  want  of  authority  in  the  attorney, 
defensiyely  and  collaterally.  Whereas  in  the  case  of  a  do- 
mestic judgment,  it  may  be  deemed  better  to  force  the  party 
to  assail  it  directly  (thus  giying  the  court  an  equitable  control 
oyer  the  proceedings),  by  prohibiting  him  from  resorting  to 
the  plea  of  a  want  of  authority  in  the  attorney,  collaterally, 
as  a  defense  to  a  scire  facias^  or  direct  action  on  the  judgment. 
If  the  distinction  is  maintainable,  it  must  be  on  some  such 
ground. 
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Certain  it  is,  however,  as  the  authorities  hereinafter  cited 
will  show,  that  the  party  is  entitled  to  relief  when  an  ufijast 
judgment,  though  a  domestic  one,  has  been  rendered  against 
him  by  fraud  or  collusion,  or  by  the  appearance  of  an  unau- 
thorized attorney,  if  the  party  seeks  the  relief  by  bill  or  mo- 
tion promptly,  and  has  been  guilty  of  no  laches. 

No  examination  of  this  subject  would  be  complete  or  satis- 
factory without  a  reference  to  the  leading  cases  respecting  it, 
decided  in  the  English  and  American  courts.  It  is  laid  down 
as  law  in  an  early  case  in  Salkeld,  that  ^'  when  an  attorney 
takes  upon  himself  to  appear,  the  court  looks  no  further,  but 
proceeds  as  if  the  attorney  had  sufficient  authority,  and  leaves 
the  party  to  his  action  against  him":  Latuch  v.  Pasherante^  1 
Balk.  86. 

The  rule  (taking  the  above  loose  report  to  mean  what  the 
case  is  generally  cited  to  prove)  has,  we  submit,  no  founda- 
tion in  reason  to  stand  upon.  It  obliges  a  person  to  be  bound 
by  the  unauthorized  act  of  a  mere  stranger.  It  binds  him  by 
a  judgment  of  a  court  without  a  day  in  court.  It  relieves  the 
other  party  of  a  duty  which  in  reason  belongs  to  him,  viz.,  ta 
serve  his  process,  and  to  see,  at  his  peril,  that  his  adversary  is 
in  court.  And  it  carries  out  this  unsoundness  by  compelling 
the  wrong  party  to  look  to  the  attorney.  True  reason  and 
logic  would  say,  if  an  attorney  appeared  for  me  without  my 
knowledge  or  authority,  express  or  implied,  I  should  not  be 
bound  by  the  act  if  never  ratified  or  promptly  disavowed,  and 
if  the  adverse  party,  being  ignorant  of  the  want  of  authority, 
and  carelessly  omitting  to  serve  process  or  to  require  the  attor- 
ney to  show  his  authority,  has  been  damaged,  he,  and  not  my- 
self, should  be  the  one  to  look  to  the  attorney. 

That  such  a  rule  as  the  one  laid  down  in  Latuch  v.  Pasher^ 
ante,  supra,  should  permanently  stand,  without  modification, 
as  the  law  of  enlightened  tribunals,  would  be  impossible.  But, 
as  I  shall  proceed  to  show,  the  courts,  instead  of  overturning 
it  at  once,  have  gradually  undermined  it,  until,  if  it  now  stands, 
it  is  tottering  and  ready  to  fall.  The  rule  as  stated  in  Latuch  v. 
Pasherante,  supra,  was  essentially  qualified  in  the  king's  bench, 
as  will  appear  by  an  anonymous  case,  also  reported  by  Salkeld, 
page  88,  decided  in  2d  Anne,  in  the  time  of  Lord  Holt.  As 
the  case  last  cited  is  the  English  case,  and  the  foundation  ol 
all  the  discussions  on  this  subject,  we  give  the  entire  report, 
as  found  in  Salkeld  at  page  88.     It  is  as  follows: — 

"An  attorney  ap])earc(l,  and  judgment  was  entered  against 
his  <lif*nt,  and  he  had  no  warrant  of  attorney;  and  nowth^ 
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qaeetion  was,  if  the  court  could  set  aside  the  judgment  Ei 
per  cur.  If  the  attorney  be  able  and  responsible,  he  will  not 
set  aside  the  judgment.  The  reason  is,  because  the  judgment 
is  regular,  and  the  plaintifif  ought  not  to  suffer,  for  there  is  no 
fault  in  him;  but  if  the  attorney  be  not  responsible,  or  sus- 
picious, we  will  set  aside  the  judgment;  for  otherwise  the  de- 
fendant has  no  remedy,  and  any  one  may  be  undone  by  that 
means."  And  see  same  case  6  Mod.  16,  where  the  language 
used  is,  that  ^4f  the  attorney  be  a  beggar,  or  in  a  suspicious 
condition,  the  court  will  set  aside  the  judgment." 

It  may  be  that  the  only  objection  made  here  was  the  want 
of  a  warrant  of  attorney,  and  not  the  want  of  authority  in 
point  of  fact.  But  assuming  that  it  was  the  latter,  the  right 
to  relief  is  thus  illogically  made  to  depend  upon  the  question 
whether  the  attorney  was  or  was  not  responsible,  and  not  upon 
the  existence  of  his  authority. 

Such  a  doctrine  could  not  impose  upon  the  fine  understand- 
ing and  solid  judgment  of  Lord  Mansfield,  and  the  case  of 
Robson  V.  Eaton,  1  Term  Rep.  62  (IC  -B.  1785),  without  pro- 
fessedly overruling  the  cases  in  Salkeld,  does  so  in  effect  by 
proceeding  upon  directly  opposite  principles.  This  will  be 
obvious  by  a  brief  statement  of  the  case,  which  was  an  action 
for  money  had  and  received.  The  defendant  pleaded  that  the 
plaintiff,  by  William  Hodgson,  his  attorney,  had  before  sued 
the  defendant  and  recovered  a  judgment  for  the  same  cause  of 
action;  that  the  defendant,  by  the  order  of  the  court,  paid  the 
amount  of  such  recovery  into  court,  and  the  same  had  been 
received  by  the  plaintiff's  said  attorney.  This  was  apparently 
a  good  defense.  To  it  the  plaintiff  replied  that  he  never  re« 
tained  the  said  Hodgson  to  sue  the  defendant,  or  authorized 
him  to  receive  the  money.  Both  parties  were  innocent  of  fraud. 
The  warrant  of  attorney  under  which  Hodgson  acted  was 
forged;  Hodgson,  ignorant  of  the  forgery,  collected  the  money, 
and  in  good  faith  paid  it  to  the  forger.  And  the  question  was. 
Could  tibe  defendant  rely  upon  the  former  recovery?  or  must 
he  pay  the  money  twice?  Now,  I  suppose,  if  on  grounds  ol 
public  policy,  a  defendant  is  bound  by  the  unauthorized  act 
of  an  attorney,  who  appears  for  him,  the  plaintiff  ought,  upon 
the  same  grounds,  to  be  bound  by  the  unauthorized  act  of  an 
attorney  who  appears  for  him.  The  principle  is  the  same. 
It  was  decided  that  the  defendant  must  again  pay  the  money. 
And  the  ground  of  the  decision  was,  that  the  "attorney  who 
prosecuted  the  former  suit  in  the  plaintiff's  name  had  no  au« 
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ihority  given  him  by  the  plaintiff  for  bo  doing."  It  was  con- 
sidered that  the  attorney  would  be  liable  to  the  defendant  for 
the  damage  thus  occasioned  to  him,  and  would  haye  recourse 
against  the  party  who  imposed  upon  him  the  false  power  of 
attorney  and  received  the  money.  It  will  be  remarked,  there- 
fore, that  the  plaintiff  was  not  considered  bound  by  the  act  of 
an  attorney  he  never  employed,  nor  was  he  compelled  to  look 
to  that  attorney,  but  the  decision  went,  as  before  stated,  upon 
a  doctrine  directly  the  reverse  of  this.  It  is  impossible  i» 
reconcile  it  with  the  prior  cases  in  Salkeld. 

While  this  was  the  state  of  the  law  in  England,  the  case  of 
Denton  v.  Noyesj  6  Johns.  296  (1810)  [5  Am.  Dec,  237],  the 
leading  New  York  case  on  this  subject,  arose  for  decision.  The- 
court  (Kent,  C.  J.,  delivering  the  judgment  of  the  majority,- 
and  Van  Ness,  J.,  an  able  dissenting  opinion)  adhered  to  the 
rule  as  laid  down  in  Salkeld,  but  added  another  essential 
qualification.  After  approving  of  the  above-quoted  case  (1 
Balk.  88),  and  the  modification  there  made,  Kent,  C.  J.,  adds: 
^'I  am  willing  to  go  still  further,  and  in  every  such  case  (Le., 
where  there  has  been  an  unauthorized  appearance)  to  let  the 
defendant  into  a  defense  of  this  suit." 

The  points  ruled  by  the  court  in  that  case  are  correctly 
stated  in  the  syllabus j  and  are  as  follows: — 

1.  Where  "an  attorney  of  this  court  appeared  for  a  defend- 
ant against  whom  a  writ  had  been  issued  but  not  served,  and» 
without  authority  from  the  defendant,  confessed  a  judgment^ 
which  was  entered  up  in  vacation,  the  judgment  was  held 
regular.  An  appearance  by  an  attorney  of  the  court  without 
warrant  is  good  as  to  the  court,  and  the  defendant  has  an  ac- 
tion against  the  attorney.  Aliter^  if  there  be  any  fraud  or 
collusion  between  the  plaintiff's  attorney  and  the  attorney  for 
the  defendant,  or  if  the  attorney  for  the  defendant  be  not  re- 
sponsible, or  perfectly  competent  to  answer  to  his  assumed 
client,  the  court  will  relieve  against  the  judgment." 

2.  Where  there  is  no  fraud,  "the  court,  in  order  to  protect 
the  plaintiff  from  suffering  by  the  act  of  the  attorney,  and  at 
the  same  time  to  save  the  defendant  from  injury,  will  let  the 
judgment  stand,  but  stay  all  proceedings,  and  let  in  the  de» 
fendant  to  plead,  if  he  has  any  defense." 

In  explanation,  Kent,  C.  J.,  observes:  "If  there  had  beeo 
any  collusion  between  the  plaintiff  and  the  attorney  [who  as- 
sumed to  act]  for  the  defendant,  it  would  have  altered  the  case; 
but  there  is  none  shown  or  pretended,  and  my  whole  opinioa 
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proceeds  on  the  ground  that  the  plaintiffs  have  acted  in  goof 
faith.  I  am  clisposed,  therefore,  to  prevent  all  p'>fl8ible  i'^iun 
to  the  defendant,  and  at  the  snnie  time  save  the  plaintiffs  irom 
harm.  This  can  be  done  only  by  preserving  the  lien  which 
the  plaintiffs  have  acquired  by  their  judgment,  and  by  f '  ving 
the  defendant  an  opportunity  to  plead,  if  Le  has  any  plea  to 
make,  to  the  merits":  Denton  y.  Noyes^  6  Johns.  301  [5  Am. 
Dec.  237]. 

And  this  case  has  since  been  followed  in  and  is  the  law  of 
New  York,  though  the  common-law  rule,  even  as  tbus  modi- 
fied  and  shorn  of  its  severity,  has  been  frequently  pronounced 
a  hard  one,  and  the  majority  opinion  in  Denton  v.  Noyes,  eupruy, 
criticised  by  subsequent  judges,  as  will  be  seen  by  reference 
to  the  following  cases:  Meacham  v.  Dudley y  6  Wend.  614;  WiU 
liams  V.  Van  Valkenburg-  16  How.  Pr.  144  (1858),  approving 
Van  Ness's  dissenting  opinion,  but  following  the  majority  on 
the  principle  of  stare  decisis;  EUsworth  v.  Campbell,  31  Barb. 
184  (1860),  declaring  that  inability  of  attorney  to  pay  rightly 
had  nothing  to  do  with  the  question;  Allen  v.  Stone^  10  Id.  j47 
(1851),  strongly  dissenting  from  but  following  principal  cases; 
and  see  American  Insurance  Co.  v.  Oakley,  9  Paige,  496  (1842) 
[83  Am.  Dec.  561];  compare  CampbeU  v.  Bristol^  19  Wend.  101 
(1838). 

It  will  thus  be  perceived  that  Denton  v.  NoyeSy  6  Johns.  80t 
[5  Am.  Dec.  237],  so  far  recognizes  the  early  English  rule  a» 
to  hold  that  want  of  authority  of  an  attorney  for  the  defendant 
to  appear  (the  plaintiff  being  innocent)  is  not  alone  sufScient 
cause  for  setting  aside  the  judgment,  if  the  attorney  who  ap- 
peared and  acted  be  responsible  and  able  to  indemnify  the 
party.  And  it  will  also  bo  seen,  by  reference  to  the  case» 
above  cited,  that  the  prevailing  opinion,  were  the  question  in 
that  state  res  nova,  is  that,  on  principle,  the  responsibility  or 
otherwise  of  the  attorney  has  nothing  to  do  with  the  qu2Stion^ 
and  that  no  party,  not  guilty  of  negligence,  should  be  bound 
by  the  act  of  another,  which  was  wholly  and  confessedly  un- 
authorized and  unratified. 

And  in  other  states  it  is  now  the  constant  practice,  as  we 
have  before  stated,  to  relieve  parties,  sometimes  by  motion,, 
and  sometimes  in  chancery,  from  judgments  rendered  against 
them  in  consequence  of  the  totally  unauthorized  acts  of  a 
pragmatical  attorney:  See,  without  quoting,  Critchfield  v.  Por^ 
ter,  8  Ohio,  518  (1828),  discarding  early  English  rule,  approv- 
ing Bobson  V.  EaUm,  supra;  Shdton  v.  Tiffin,  6  How.  163 
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(1845),  strong  case,  referred  to  infra;  Campbell  t.  Btiatol,  19 
Wend.  101  (1838);  Truett  v.Wainright,  4  Gilm.  420;  De  Louis 
T.  Meek,  2  Q.  Greene,  55  (1849)  [50  Am.  Dec.  491];  PoweU  v. 
Spaulding,  3  Id.  443;  Ridge  v.  'Alter,  14  La.  Ann.  866  (1859), 
relief  not  dependent  upon  the  fact  of  actual  fraud  or  question 
of  attorney's  responsibility:  Marvel  v.  Marwuvrier,  14  Id.  3  [74 
Am.  Dec.  424],  distinguished  for  Walworth  v.  Henderson,  9 
Id.  399;  Eefferman  v.  Burt,  7  Iowa,  321  [71  Am.  Dec.  445], 
nrguendo;  McKelway  v.  Jones,  17  N.  J.  L.  345;  approved,  Price 
T.  Ward,  25  Id.  225  (1855).  These  cases,  and  the  other  New 
Jersey  cases  referred  to,  repudiate  Denton  v.  Noyes,  supra,  and 
Hie  early  English  rule.  We  may  also  observe  in  passing  that 
where  relief  is  applied  for  under  chapter  141  of  the  Revision 
(see  corresponding  provisions  in  Stanton's  Kentucky  Code, 
230),  the  mode  of  procedure  there  provided  will  govern.  And 
in  other  cases,  as  a  matter  of  practice,  it  may  frequently  be 
well  enough  for  the  court,  where  the  plaintiff  is  innocent,  to 
allow  the  judgment  to  stand  as  security.  Injury  is  essential 
to  relief:  Piggott  v.  Addicks,  3  Q.  Greene,  427  [56  Am.  Dec, 
^647].  But  when  the  defendant  is  innocent,  guiltless  of  neg- 
ligence,  and  has  a  good  defense  on  the  merits,  it  is  certainly 
unjust  and  illogical  to  make  his  right  to  relief  turn  upon  the 
question  of  the  attorney's  responsibility. 

And  in  England,  in  the  court  of  exchequer,  the  rale  as  laid 
down  in  Salkeld  has  quite  recently,  and  upon  great  considera- 
tion, been  criticised,  and  partially  at  least  overturned:  See 
Bayley  x.  Buckland,  1  Ex.  1  (1847);  8.  C,  16  L.  J.  Ex.  204, 
where  Rolfe,  B.,  alluding  to  1  Balk.  88,  says:  "The  non- 
responsibility  or  suspiciousness  of  the  attorney  is  but  a  vague 
fK)rt  of  criterion  of  safety  to  the  defciicL^nt,  and  by  the  hy- 
pothesis the  defendant  is  wholly  without  blame,  and  may, 
notwithstanding,  be  ruined.  It  is  true  that  the  plaintiff  is 
equally  blameless;  but  then  the  plaintiff,  if  the  judgment  be 
«et  aside,  has  his  remedy  against  the  defendant  as  before,  and 
suffers  only  the  delay,  and  the  possible  loss  of  cost."  And  the 
court,  where  the  appearance  for  the  defendant  is  unauthorized, 
proceed  to  make  a  distinction  between  cases  where  process  has 
been  served  and  cases  where  it  has  not.  If,  says  the  court, 
the  process  is  served,  the  plaintiff  innocent  of  any  fraud  or 
collusion,  and  the  attorney  is  responsible,  the  party  for  whom 
the  attorney  appeared  is  confined  to  his  remedy  against  him. 
{This  would  overturn  Denton  v.  Noyes,  supra,  as  in  that  case 
Aio  process  was  served.)     The  reason  given  is,  that  here  the 
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plaintiff  is  without  blame,  and  the  defendant  is  guilty  of  neg- 
ligence in  not  appearing  and  making  defense  by  his  own 
attorney,  if  he  has  any  defense  on  the  merits.  But  on  the 
other  hand,  ''  if  the  plaintiff,  without  serving  the  defendant, 
except  the  appearance  of  an  unauthorized  attorney  for  the 
defendant,  he  is  not  wholly  free  from  the  imputation  of  negli- 
gence; the  law  requires  him  to  give  notice  to  the  defendant  by 
serving  the  writ,  and  he  has  not  done  so.  The  defendant 
there  is  wholly  free  from  blame,  and  the  plaintiff  not;  so  we 
must  set  aside  the  judgment." 

This  case,  Bayley  v.  Bttcklandy  supra,  was  very  carefully 
considered,  and  the  prior  cases  called  to  the  attention  of  the 
court  If  any  part  of  the  early  rule  shall  stand,  it  should  only 
do  so  with  the  above  modification.  Those  inclined  to  pursue 
the  subject  frirther  in  the  light  of  English  adjudications  may 
consult  Doe  v.  Eyton,  3  Barn.  &  Adol.  785;  Hubhart  v.  PhU' 
«p«,  13  Mees.  &  W.  702  (1845);  S.  C,  14  L.  J.  Ex.  103; 
WUliains  v.  Smith,  1  Dowl.  Pr.  632;  Barber  v.  TfilKiw,  5  Id. 
305;  Mudry  v.  Newman,  1  Crotop.  M.  &  R.  402  (1834);  Odell 
v.  Odell,  1  Irish  Ex.  81;  Morgan  v.  Thome,  7  Mees.  &  W.  400; 
Queen  v.  Hemsworth,  3  Com.  B.  745;  Armstrong  v.  Fuller,  1 
Chit.  193  a;  Doe  v.  FiOis,  2  Id.  170;  Hambidge  v.  De  la 
Crouee,  3  Com.  B.,  54  Eng.  Com.  L.  742  (1846),  follows  1 
Salk.  88,  but  ingrafts  another  exception;  Stanhope  v.  Firman^ 
8  Bing.  N.  C.  303,  32  Eng.  Com.  L.  145,  5  Dowl.  P.  C.  367 
(1836),— the  C.  P.  recognizes  1  Salk.  88. 

In  the  case  at  bar,  the  demurrer  admits  the  truth  of  the  fol- 
lowing facts,  viz.:  1.  That  the  present  plaintiff  was  a  non- 
resident of  the  state,  and  therefore  not  personally  amenable 
to  its  jurisdiction;  2.  That  he  had  no  notice,  legal  or  other- 
wise, of  the  Hasty  foreclosure  proceeding;  that  no  service, 
personal  or  constructive,  was  made  upon  him;  3.  That  the 
plaintiff  in  that  suit  (Hasty)  or  his  attorneys  procured  an 
answer  to  be  filed  by  fraudulent  representations,  and  by  an 
attorney  who  had  from  the  present  plaintiff  no  right,  shadow, 
or  color  of  authority  to  do  so;  4.  That  the  present  plaintiff 
had  rights  which  were  injuriously  affected  by  that  decree; 
5.  It  does  not  affirmatively  appear  from  the  petition  that  the 
plaintiff  has  been  guilty  of  laches  in  attacking  the  Hasty 
decree,  that  is,  it  does  not  appear  that  rights  on  the  part  of 
third  persons  attached  after  the  plaintiff  had  knowledge  of  the 
decree,  and  prior  to  the  commencement  of  this  suit;  6.  It  is 
admitted  that  there  is  no  statement  in  the  petition  that  the 
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attorney  or  Hasty  are  insolvent  or  unable  to  respond  in  dam- 
ages. 

Assuming  these  to  be  the  facts,  it  is  clear  that  if  there  had 
never  been  any  sale  under  the  Hasty  decree,  or  if  Hasty  had 
become  the  purchaser  and  were  still  the  owner  of  the  land,, 
the  present  plaintiff  would,  according  to  the  principles  of  law 
hereinbefore  considered,  and  notwithstanding  the  recitala 
in  the  decree  as  to  jurisdiction,  be  entitled.  See,  as  to  re* 
dtals,  the  well-reasoned  judgment  of  Marcy,  J.,  in  Starbuck 
V.  Murray,  6  Wend.  148,  168  [21  Am.  Dec.  172];  D<nzer  v, 
RiehardBorij  25  Oa.  90;  KimbaU  t.  Merrick,  20  Ark.  12;  Hes9 
T.  CoUy  23  N.  J.  L.  116;  ShdUm  y.  Tiffin,  6  How.  163;  WaUan 
T.  New  England  Bank,  4  Met.  843;  Gleason  y.  Dodd,  4  Id.  333. 

And  this  brings  to  us  the  more  difficult  question,  whether, 
assuming  these  £EU^ts,  and  the  further  fact  that  the  demur- 
rants in  the  case  at  bar  are  innocent  purchasers  of  the  land^ 
the  plaintiff  is  entitled  to  relief  against  them. 

This  obviously  inyolves  the  further  question,  whether,  on 
the  above  £EU)t8,  the  Hasty  decree,  as  against  the  plaintiff,  is 
utterly  void,  or  only  voidable.  If  void,  the  plaintiff  (unless 
equitably  barred  by  his  negligence  or.  otherwise,  a  question 
not  before  us)  is  entitled  to  relief  against  everybody.  If  void* 
able  only,  he  would  not  be  entitled  to  relief  agaixxst  bona  fide 
purchasers  for  value. 

It  is  our  opinion  that  if  the  facts  stated  in  the  petition  and 
above  assumed  are  true,  the  decree,  as  to  the  plaintiff,  was  a 
nullity,  and  could  not  be  the  basis  of  any  valid  sale.  We  see 
no  escape  from  the  conclusion  that  it  is  good  or  bad, — binda 
him  or  does  not  bind  him;  there  is  no  half-way  house. 

The  most  of  the  cases  heretofore  cited  arose  between  the^ 
immediate  parties  to  the  judgment  or  decree.  In  their  facts,^ 
therefore,  they  would  not  be  wholly  applicable  to  the  present 
aspect  of  this  case,  though  their  principles  have  more  or  lesa 
bearing  upon  it.  In  arriving  at  the  conclusion  that  the  decree, 
on  the  facts  assumed,  would  be  wholly  null  and  void  as  Uy 
the  present  plaintiff,  we  have  been  much  fortified  by  finding 
that  such  would  be  the  judgment  of  the  civil  law  under  bxxcK 
circumstances.  By  the  Roman  law,  and  the  practice  under  it 
in  modem  Europe,  a  party  to  a  suit  may  appear  in  person 
or  by  attorney  (procurator).  Unlike  the  common  law,  there 
is  no  presumption  that  the  procurator  has  authority  to  repre- 
sent his  client.  It  is  the  universal  practice,  as  I  am  informed 
by  a  learned  civilian,  now  a  member  of  the  bar  of  this  court 
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(Dr.  Claussen),  fixr  the  procurator  to  file  his  written  warrant 
of  attorney  as  the  first  step,  before  argument  commenced. 
This  is  required  by  the  court.  And  as  applicable  to  the  ques- 
tion now  before  us,  the  dvil  law  acts  upon  the  principle  that 
the  act  of  two  persons  cannot  bind  or  afilect  a  third  persoui 
a  stranger  to  the  act  Inter  alum  a^ia  vd  judicata  aliia  fum 
fu>eere. 

And  it  is  clear  that  the  ciyil  law  would  hold  such  a  decree 
as  the  one  obtained  by  Hasty  an  absolute  nullity  as  to  all 
persons:  Code  7,  lib.  60,  56,  S.  P.;  Dr.  linde's  Lehrbuck  of 
German  Civil  Proceedings,  sec.  116.  As  to  France,  see  Code 
de  Proo.  Civ.,  tit  18;  Pothier's  Cour.  de  Maud.,  sec.  130.  And 
see  also  civil-law  authorities  cited  by  Van  Ness,  J.,  in  Denton  y. 
Noyes,  6  Johns.  814, 815  [5  Am.  Dec.  287];  Eidge  v.  AUer,  14  La* 
Ann  866;  Marvel  v.  Manowvriery  14  Id.  8  [74  Am.  Dec.  424]. 

Our  conclusion,  above  indicated,  is  fully  warranted  and 
supported  by  a  decision  of  the  supreme  court  of  the  United 
Btotes  which  covers  every  question  as  to  the  unauthorized  ap- 
pearance arising  in  the  case  at  bar,  so  far  as  it  is  presented 
by  the  demurrer.  We  refer  to  the  case  before  cited  of  ShelUm- 
V.  Tiffin^  6  How.  163,  decided  in  1848.  In  order  that  the  ex- 
tract which  will  be  presently  made  from  that  decision  may  be^ 
understood,  a  brief  reference  to  the  facts  of  the  case  is  neces- 
sary. These  are  quite  numerous,  but  on  the  point  which  nOW 
concerns  us  were  as  follows:  Two  citizens  of  Virginia  (Moseby 
and  Bouldin)  sued,  in  the  circuit  court  of  Louisiana,  John  M« 
Perry,  a  citizen  of  Louisiana,  who  was  served,  and  also  Lilbum 
P.  Perry  (his  son)^  a  citizen  of  Missouri,  who  was  not  served. 
One  Crawford,  a  regularly  admitted  attorney  of  the  court,  filed 
an  answer  for  both  Perrys,  but  was  not  authorized  to  do  so  by 
L.  P.  Perry.  His  filing  an  answer  for  Lilbum  was  by  mere 
inadvertence,  not  through  intentional  fraud.  The  plaintiffs 
in  that  action  (Moseby  and  Bouldin)  were  innocent  of  any 
firaud  or  collusion,  and  on  a  regular  trial  obtained  judgment 
for  $7,560,  on  which  execution  issued,  and  certain  property  of 
Lilbum  P.  Perry  was  seized  and  sold  to  one  Samuel  Anderson. 
This  property  consisted  of  notes  secured  by  mortgage,  and  of 
which  Anderson  was  the  maker. 

After  holding  that  where  firaud  is  alleged  and  relief  sought 
against  a  judgment  and  a  judicial  sale  of  property,  that  a 
court  of  equity  will  sustain  a  bill,  and  that  it  is  not  demurra- 
ble on  the  ground  that  the  plaintiffs  have  a  plain  and  ade- 
quate remedy  at  law,  the  court,  per  TAi.  Justice  McLean,  who 
delivered  the  opinion,  says:  — 
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•*  The  great  question  in  the  case  arisefl  out  of  the  judicial 
«ale  of  the  mortgage  debt  to  Anderson,  the  mortgagor,  under 
A  judgment  obtained  by  Moseby  and  Bouldin  against  L.  P. 
Perry  and  John  M.  Perry.     Had  the  circuit  court  which  ren- 
dered that  judgment  jurisdiction  of  the  case?    The  plaintiffs 
(Moseby  and  Bouldin)  were  citizens  of  Virginia,  John  M. 
Pierry  was  a  citizen  of  Louisiana,  and  L.  P.  Perry  of  Missouri. 
No  process  was  served  upon  L.  P.  Perry;  nor  does  it  appear 
that  he  had  notice  of  the  suit  until  long  after  the  proceedings 
<aprere  had.     But  there  was  an  appearance  by  counsel  for  the 
'defendants,  and  defense  was  made  to  the  action.    This  being 
'  done  by  a  regularly  practicing  attorney,  it  affords  prima  facie 
'  evidence,  at  least,  of  an  appearance  in  the  suit  by  both  the 
.  defendants."    The  court  then  refer  to  the  evidence  of  Craw- 
ford, the  attorney,  to  the  effect  that  the  answer  for  L.  P.  Peny 
-  was  filed  without  authority  from  him,  and  in  respect  thereto 
\  remark:  "This  evidence  does  not  contradict  the  recMtl,  but 
*  explains  it.    The  appearance  was  the  act  of  the  counsel,  and 
Tcnot  the  act  of  the  court.     Had  the  entry  been  that  L.  P.  Perry 
^me  personally  into  court  and  waived  process,  it  could  not 
have  been  controverted.     But  the  appearance  by  counsel,  who 
had  no  authority  to  waive  process  or  to  defend  the  suit  finr 
L.  P.  Perry,  may  be  explained.    An  appearance  by  counsel 
under  such  circumstances,  to  the  prejudice  of  a  party,  subject 
the  counsel  to  damages;  but  this  would  not  sufficiently  pro- 
tect the  rights  of  the  defendant.     He  is  not  bound  by  the  pro- 
ceedings, and  there  is  no  other  principle  which  can  afford  him 
adequate  protection.     The  judgment,  therefore,  against  L.  P. 
Perry  must  be  considered  a  nullity,  and  consequently  did  not 
authorize  the  seizure  and  sale  of  his  property. 

"An  execution  sale  under  a  fraudulent  judgment  is  void  if 
the  purchaser  had  no  knowledge  of  the  fraud.  But  in  this 
case,  L.  P.  Perry  was  not  amenable  to  the  jurisdiction  of  the 
court,  and  did  no  act  to  authorize  the  judgment.  He  cannot, 
therefore,  be  affected  by  it,  or  by  any  proceedings  under  it.  In 
this  view,  it  is  unnecessary  to  consider  the  objections  to  the 

procedure  under  the  execution The  judgment  being 

void  for  want  of  jurisdiction  in  the  court,  no  right  passed  to 
Samuel  Anderson  under  the  marshal's  sale":  ShsUon  v.  Tiffin^ 
6  How.  163,  186,  187. 

In  reaching  this  conclusion,  we  have  not  overlooked  the 
eonsideration  that  the  records  of  a  court  should  have  a  large 
degree  of  sanctity  attached  to  them.  Parties  who  have  been 
negligent  should  not,  especially  if  intervening  rights  have 
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grown  up,  be  permitted  to  impeach  them  by  extraneous  evi- 
dence. And  in  all  cases  the  right  should  be  clear,  the  injury 
palpable,  and  the  evidence  convincing.  The  reason  for  this 
is  manifest  in  the  consideration  that  after  the  lapse  of  time 
it  is  very  easy  for  a  party  to  say,  and  under  our  law  swear, 
that  an  attorney,  who  is  perhaps  dead,  had  no  authority  to 
represent  him,  and  correspondingly  difBcult  for  the  other 
party  to  show  the  contrary. 

The  true  inference  from  this  is,  not  to  hold  the  unauthor- 
ized judgment  valid,  but  to  require  the  party  assailing  it  to 
make  a  clear  case,  and  to  hold  that  a  mixed  case  will  not  do. 

Had  Pamell  or  his  grantees  examined  the  record  in  the 
Hasty  foreclosure,  while  they  would  have  the  right  to  rely 
upon  the  presumption  of  regularity,  they  would  have  dis- 
covered that  the  plaintiffs'  mortgage  was  first  recorded,  and 
therefore  prima  facie  the  first  lien;  that  no  service  of  process 
was  made  or  even  attempted  upon  the  plaintiff;  and  that  the 
answer,  which  confessed  material  facts,  was  in  the  handwriting 
of  plaintiffs'  attorney. 

If  they  had  purchased  the  Hasty  decree  or  judgment  before 
sale  on  execution  under  it,  it  would  have  been  a  mere  chose 
in  action,  and  they  would  have  stood  in  Hasty's  shoes  respect- 
ing it:  Burtis  v.  Cooky  16  Iowa,  194;  Isett  v.  Lucaa^  17  Id.  503 
[85  Am.  Dec.  572]. 

It  cannot  validate  a  judgment  well  for  want  of  jurisdiction 
that  there  has  been  a  sale  under  it.  We  wish  to  emphasize 
another  thought,  which  is  this:  that  the  conclusion  reached 
does  not  excuse,  but  in  view  of  public  policy  requires  a  party 
who  has  been  represented  by  an  unauthorized  attorney  to 
disavow  and  disaffirm  his  action  promptly  upon  receiving 
knowledge  thereof.  If  he  does  not  thus  speak  when  he  ought 
to,  the  court  will  not  hear  him  when  he  wants  to,  especially  if 
his  delay  has  been  prejudicial  to  the  rights  of  third  parties. 
We  simply  recognize  the  right  of  a  party  to  be  relieved 
against  an  unauthorized  judgment  in  a  strong  case  like  the 
present,  also  recognizing  the  fact  that  his  own  negligence  or 
unreasonable  delay,  and  the  like,  may  defeat  the  right.  In 
applying  these  principles,  the  court  should  endeavor  to  do  jus- 
tice in  the  particular  case,  and  when  they  effect  this  they  will 
not  be  far  from  the  right. 

We  also  observe  that  the  doctrine  of  this  opinion  appliei 
only  to  cases  where  there  is  a  total  want  of  authority  on  the 
part  of  the  attorney,  and  not  to  cases  where  an  attorney  rega« 
larly  employed  has  exceeded  his  authority. 
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2.  The  description  of  the  prexnifies  in  the  plaintiffB'  mort- 
gage in  as  follows:  "We,  J.  L.  Blackmarr  and  Belinda,  his 
wife,  sell  and  convey  unto  John  Harshey,  etc.,  the  following- 
described  premises  in  Marshall  County,  Iowa,  to  wit:  Eighty 
acres  of  land,  bought  of  Rev.  James  M.  Holland,  lying  two 
mUes  southward  from  Marshalltown,  in  Marshall  County, 
Iowa;  and  so  soon  as  the  numbers  of  the  above  land  are  ob- 
tained, we  agree  that  they  shall  be  inserted  in  this  deed  as  our 
voluntary  act,  and  the  recorder  of  Marshall  County  is  instructed 
to  do  the  same  for  us."  *^The  west  half  of  the  southwest 
quarter,  section  10,  in  township  83,  range  18  west.  This  de- 
scription inserted  by  me  as  above  instructed. 

"Thomas  Mebceb, 
"Recorder  of  Marshall  Co.,  Iowa.'' 

This  mortgage  is  duly  acknowledged  and  recorded. 

It  is  made  a  ground  in  the  demurrer  that  this  description  is 
insufficient;  that  the  mortgage  was  executed  in  blank  as  to 
the  description,  and  therefore  the  instrument  is  not  operative 
in  law.  The  mortgagors  do  not  make  this  objection.  The  in- 
strument might  be  sufficient  as  against  a  subsequent  encum- 
brancer, without  reference  to  the  addition  made  by  the  re- 
corder; but  however  this  might  be,  we  are  clearly  of  opinion 
that  they  cannot  object  that  the  recorder  executed  the  written 
authority  conferred  upon  him.  This  authority  was  equivalent 
to  a  power  of  attorney  to  the  recorder  to  do  as  he  did. 

8.  It  is  unnecessary  to  consider  at  length  the  question  in 
relation  to  the  tax  sales  and  certificates.  If  the  averments  of 
the  petition  are  true,  and  the  demurrer  admits  that  they  are, 
the  plainti£f  is  not  barred  thereby.  Seeking  to  foreclose  (as 
he  alleges)  the  first  mortgage,  he  is  not  bound  to  tender  re- 
demption of  a  second  mortgage  as  claimed  by  the  demurrants: 
Anaon  v.  Ansorij  20  Iowa,  55  [ante,  p.  514]. 

We  only  add  that  the  court,  when  it  sustained  the  demurrer 
of  part  of  the  defendants,  also  erred  in  dismissing  the  petition 
as  to  Blackmarr  and  the  others  who  made  no  defense.  Judg« 
ment  reversed  and  cause  remanded,  and  appellees  have  leave 
to  answer  in  the  district  court 

Reversed  and  remanded. 

JiTDoxBNT  upoK  UNAimioBinD  Appbabahci  OF  Attorhst,  cfibel  eft 
Bunion  v.  Ly/ord,  75  Am.  Deo.  144,  and  note  146-161,  trwting  the  qprn- 
tions  involved  in  the  principal  case.  Such  judgment  ia  ooneloaive^  and  tfaa 
vecord  cannot  be  traversed  nor  denied:  Hubbard  v.  Dubois,  86  Id.  600. 

Entbt  ov  Afpxabangx  bt  Attornkt  is  presumed  to  be  dona  by  as« 
thorityt  Hmek  v.  rocOiMter,  16  Am.  Deo.  900;  PiggoU  v.  Addieka^  66  U. 
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1^7,  and  note.  Soeh*  pranimptioii  may  be  rebntted:  Roeelku  r.  Detaehaim^ 
IKS  Id.  597;  bat  the  aathority  of  the  attoniey  oeanot  be  qneattoned  on  ap* 
peal  or  by  writ  of  error:  Dumnan  r.  HaHweU^  60  Id.  176.  It  ia  presomed 
that  the  attorney  entering  an  appearance  had  anthority  to  bring  the  actioii» 
«nd  such  presnmption  will  stand  nntil  it  is  overcome  by  clear  and  latisfactoiy 
^roof :  Wheder  v.  Coa^  56  Iowa»  37,  citing  the  principal  case. 

In  AonoN  on  FoBEiair  Jctdombnt,  defendant  may  show  that  tiie  attorney 
who  appeared  for  him  in  the  original  action  had  no  authority:  BaUteU  v.  ^oe- 
4er,  63  Am.  Dec  466;  note  to  Bunion  v.  Lftford^  tupra;  Fhmerem  ▼.  Leonard,  83 
Id.  665,  and  note  667.  In  action  on  foreign  judgment,  defendant  may  sacoMS- 
folly  defend  by  showing  that  the  attorney  who  entered  an  appearance  for  him 
bad  no  authority  to  do  so:  Dunlap  A  Co,  v.  (hdy,  31  Iowa,  263;  Whetstone  ▼. 
Whetttons,  31  Id.  281;  ArwoU  ▼.  Wdb,  1  Dill.  363;  Rogtre  ▼.  QvAnn,  21  Iowa» 
fHf  63;  and  he  may  be  relieved  against  such  judgment  by  a  direct  action  ia 
equity  to  set  it  aside:  Bryamt  ▼.  WUtiannB,  21  Id.  331;  Newcomb  v.  Dewey, 
27  Id.  390.  Nor  does  the  fact  that  land  has  been  sold  under  the  judgment 
defeat  the  right  to  show  that  the  court  had  no  jurisdictian,  and  there  was 
no  authority  to  accept  service:  Id.,  all  citing  the  principal  case. 

Whkbs  Cottbt  has  No  JuBiBDZonoH  of  the  parties  or  subject-matter,  its 
judgment  is  void:  Melhop  and  Kingman  v.  Doane  A  Co.,  31  Iowa»  400;  as 
where  the  attorney  appearing  for  one  of  the  defendants  had  no  authority 
to  do  so:  Maeomber  v.  Peck,  39  Id.  366;  and  in  an  action  on  a  foreign  judg* 
ment,  defendant  may  show  that  he  was  not  served  with  process,  and  that  the 
court  acquired  no  jurisdictioa:  PoUard  v.  Baidwint  22  Id.  332,  all  dting  th# 
principal  case. 

TiTLis  AoquTiBXD  AT  JuDidAL  8albs»  without  notice,  cannot  be  over* 
thrown  by  showing  subsequently  that  the  judgment  was  obtained  by  fraad, 
that  the  appearance  of  an  attorney  was  unauthorized,  or  that  the  record 
which  shows  due  service  on  defendant  was  ia  fact  false;  so  held  in  Beeve  v. 
Jjennedy,  43  CaL  651,  doubting  the  principal  case,  and  maintaiuing  the  con- 
trary doctrine. 

JuDQUKsr  WILL  BB  Sbt  asidb  ON  GsouND  oj  Fbaud:  Ddbeon  v.  Pearee, 
<62  Am.  Dee.  152»  and  note;  Caiyce  v.  Powell,  73  Id.  211,  and  note;  Drkihard 
▼.  Ingram,  73  Id.  250;  Sidenaparber  v.  Sidemparber,  83  Id.  527,  and  note 


BUSSELL   V.    HaNLBY. 
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Iv  Bailboad  Company  Fail  to  Fbnob  its  Tragx,  it  is  absolutely  liable 
for  twice  the  value  of  stock  injured  or  killed  by  reason  of  the  want  of 
sueh  fence,  unless  the  injury  is  caused  by  the  willful  act  of  the  owner. 
But  if  such  track  is  properly  fenced  or  inclosed,  the  company  is  liable 
only  for  gross  negligence.    Such  is  the  statutory  rule  in  Iowa. 

b  n  Dirrr  or  Railroad  Company,  both  as  to  adjoining  proprietors  and  as 
to  third  parties,  to  properly  fence  its  road,  erect  gates  at  private  cross- 
ings* and  to  keep  the  same  in  repair.  But  when  the  road  is  properly 
fenced,  and  the  company  uses  the  necessary  care  in  keeping  it  up  and  in 
good  condition,  and  it  is  thrown  or  left  down  or  open  by  the  act  of  a 
Hiird  person,  without  the  company's  fault*  he,  and  not  the  company,  is  lia* 
Ilia  lor  iQjury  to  stock  getting  on  the  track  because  of  such  fault  or  aot* 
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Plaimttff's  cattle  strayed  onto  defendant's  land,  because  of 
defective  fences  and  defendant's  negligence  in  leaving  a  gate 
open,  and  on  the  same  day  he  willfully  left  the  gates  betweeo 
his  inclosure  and  the  track  of  the  Dubuque  and  Sioux  City 
railroad  open,  so  that  said  cattle  strayed  upon  said  track  and 
were  injured  by  an  engine  and  cars  of  the  railroad  company^ 
from  which  injuries  said  cattle  afterwards  died. 

Langworthy,  for  the  appellant. 
Oriffith  and  Knighty  for  the  appellee. 

By  Court,  Wright,  J.  In  this  state,  if  a  railroad  company 
fails  to  fence  its  road,  it  is  absolutely  liable  for  stock  injured 
or  killed  by  reason  of  want  of  such  fence,  unless  the  injury  ie 
occasioned  by  the  willful  act  of  the  owner;  and  under  certain 
circumstances  the  company  is  made  liable  for  double  the  value 
of  the  property:  Laws  1862,  c.  169,  p.  198.  And  see  JoTies  v. 
Oalena  arul  Chicago  Union  R,  R.  Co.j  16  Iowa,  6;  McCool  v. 
OaUna  and  Chicago  Union  R,  R.  Co,y  17  Id.  461.  Before  the 
passage  of  this  statute  it  had  been  held  that  to  permit  cattle 
to  run  at  large  did  not  impute  negligence  on  the  part  of  the 
owner,  and  that  such  cattle  would  not  be  trespassers  if  found 
on  the  track  of  an  unfenced  railroad:  Alger  v.  Mississippi  and 
Missouri  R.  R.  Co,y  10  Id.  268.  And  in  the  same  case,  it  waa 
held  that  if  the  track  was  properly  fenced  or  inclosed,  the  com- 
pany would  be  liable  only  for  gross  negligence.  These  rulea 
remain  unchanged  to  this  time  in  this  state. 

If  the  company,  then,  shall  properly  fence  its  road,  and 
erect  gates  at  private  crossings  for  the  accommodation  of  the 
adjoining  proprietor,  is  it  liable  for  injury  to  stock  getting  onto 
the  track,  by  reason  of  defect  in  such  gates,  or  the  failure  to 
keep  the  same  properly  closed  and  fastened?  We  entertain 
no  doubt  that,  as  to  third  persons,  it  is  as  much  the  duty  of 
the  company  to  keep  the  fence,  in  all  its  parts,  in  repair,  as  to 
erect  it  in  the  first  instance.  When  the  passage-way  is  made 
for  the  convenience  of  the  adjoining  proprietor,  then  if  hLs 
stock  shall  get  upon  the  track  because  of  his  negligence  in 
leaving  the  gate  open,  he  could  not  (except  in  cases  of  grosf 
negligence,  certainly,  on  the  part  of  the  company)  recover  fo) 
any  injury  the  stock  might  receive.  And  the  same  rule  would 
obtain  as  to  third  persons  guilty  of  like  negligence.  When  the^ 
road  is  properly  fenced,  and  the  company  uses  the  necessary 
care  in  keeping  it  up  or  in  good  condition^  and  it  is  thrown  or 
lofi  down  or  open  by  the  act  of  a  third  person,  without  tb<^ 
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fault  of  the  company,  this,  in  our  opinion,  would  be  a  good 
defense  in  an  action  against  the  railroad  for  injury  to  stock 
getting  onto  the  track  because  of  such  fault  or  act  of  a  third 
person.  To  this  effect,  see  Oreat  Western  R.  i?.  Co,  v.  Ilelnij  27 
m.  199;  Galena  and  Chicago  Union  R,  R.  Co,  v.  Crawford y  2S 
Id.  534;  Joliet  and  Northern  Indiana  R,  R,  Co.  v.  Jones^  20  Id. 
226;  Illinoia  Central  R,  R.  Co.  v.  Dickeraon,  27  Id.  56  [79  Am. 
Dec.  394];  Indianapolis  and  Cincinnati  R.  R.  Co.  v.  Adkins^ 
23  Ind.  340;  Indianapolis  and  Pittsburgh  R.  R,  Co.  v.  Shimery. 
17  Id.  295;  Brooks  v.  New  York  and  Erie  R.  R.  Co.,  13  Barb- 
694;  Redfield  on  Railways,  sec.  167. 

But  assuming  that  under  such  circumstances  the  company- 
might  be  made  liable,  does  it  therefore  follow  that  the  third 
person  would  not  also  be  ?  In  other  words,  if  by  the  fault 
or  willful  act  of  a  third  person  the  fence  is  torn  or  left  down,, 
may  not  the  party  injured  elect  which  he  will  sue?  and  is  he 
confined  to  his  remedy  against  the  company?  It  often  occurs,, 
as  is  well  known,  that  a  party  has  his  election  of  remedies,  as 
also  a  right  to  determine  of  which  one  of  several  persons 
equally  guilty  he  will  seek  his  recovery.  The  question  then 
remains  whether,  under  the  facts  stated,  defendant  is  liable. 

In  this  state  cattle  are  "free  commoners":  Alger  v.  Missis-- 
wippi  and  Missouri  R.  R.  Co.,  10  Iowa,  268,  and  cases  there- 
cited.  If  found  on  the  inclosed  lands  of  another,  or  those  not 
inclosed  as  required  by  the  statute,  they  are  not  trespassers: 
The  owner  of  the  land  may  drive  them  off,  and  use  all  proper 
or  necessary  means  to  do  so,  or  may  take  steps  to  prevent  their 
ingress,  without  being  liable  to  complaint  by  the  owner  of  the 
cattle:  Clark  v.  Adams,  18  Vt.  425  [46  Am.  Dec.  161]; 
Humphrey  Y.  Douglass,  10  Id.  71  [33  Am.  Dec.  177];  S.  C,  11 
Id.  22;  Lords  v.  Wormwood,  29  Me.  282;  1  Hilliard  on  Torts,. 
658,  559;  and  see  Carruthers  v.  Hollis,  8  Ad.  &  E.  113.  But. 
though  they  are  not  trespassers,  we  are  not  to  be  understood 
as  holding,  that  if  injured  by  falling  into  a  ditch,  or  by  the- 
fedling  of  a  tree,  while  upon  such  land,  the  owner  could  re-^ 
cover:  See  Poweli  v.  Salisbury,  2  Younge  &  J.  391. 

This  right  to  drive  off  or  prevent  the  ingress  of  cattle  upoik. 
grounds  not  sufficiently  inclosed  does  not,  however,  authorize^ 
the  owner  of  the  land  to  drive  them  into  an  inclosure  properly^ 
fenced,  whether  he  gets  them  there  by  tearing  or  letting  down 
the  fence,  or  through  a  gateway  leading  into  the  same.  He 
may  remove  them  from  his  own  land,  but  must  not,  in  bo  do-- 
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ingy  make  them  trespassers  upon  the  poesessioii  of  another: 
43ee  Gardner  y.  Rowland^  2  Ired.  247. 

Cattle,  then,  being  free  commoners,  and  being  upon  lands 
!xiot  properly  inclosed,  and  there  becanse  of  the  negligence 
«nd  carelessness  of  the  owner  of  the  land  in  leaving  open  the 
Kate  leading  from  the  common  to  the  incloeniei  suppose  such 
owner  willfully  leaves  open  a  gate  leading  from  his  inclosure 
to  the  inclosure  of  another,  and  the  cattle  pass  through  this 
gate,  and  are  injured  without  the  fault  of  the  last  owner,  is 
fhe  party  guilty  of  this  willful  act  liable?  It  seems  to  us  he 
is,  and  that  the  demurrer  in  this  case  should  therefore  have 
heen  overruled. 

If  these  cattle  were  improperly  upon  the  track,  and  they 
were  injured  without  the  fault  of  the  company,  the  railroad 
would  not  be  liable.  And  aside  from  some  act  or  omissioa 
-of  the  company  subsequent  to  their  getting  upon  the  track, 
the  loss  would  either  fall  upon  the  owner  of  the  cattle  or  the 
person  on  account  of  whose  act  or  omission  they  were  im- 
properly allowed  to  thus  trespass.  The  loss  shordd  not  rea- 
sonably fall  upon  the  owner,  for  he  was  guilty  of  no  wrong. 
In  fairness  and  justice,  it  should  fall  upon  the  defendant^  for 
lie  willfully  left  open  the  gate  through  which  they  passed  onto 
Hke  track.  The  act  was  mischievous,  at  least,  if  not  illegaL 
From  the  known  danger  to  cattle  or  property  when  upon  the 
irack  of  a  railway  fenced  as  this  was,  and  the  like  disposition 
of  cattle  to  pass  through  a  way  thus  left  open,  the  deduction 
is  legitimate  that  such  an  act  would  be  likely  to  result  in  in- 
jury to  others.  At  all  events,  though  there  may  have  been  no 
intention  to  do  the  particular  injury  which  followed,  yet,  as 
ihe  act  was  dangerous  to  the  property  of  others,  one  which 
•evinced  a  disregard  of  consequences,  defendant  should  be  held 
answerable  for  the  consequences  directly  resulting  from  his 
conduct:  Vanderiburgh  v.  2Vt«KC,  4  Denio,  464  [47  Am.  Dec 
1268].  For  one  who  does  a  wrong  is  at  least  responsible  for  all 
the  consequences  that  may  reasonably  be  expected  to  result 
cinder  ordinary  circumstances  from  such  misconduct:  Rigby 
V.  Hewitt,  5  Ex.  243.  So  if  A  officiously  interferes  with  the 
property  of  B  without  permission,  he  is  liable  for  the  conse- 
quences thereof,  whatever  may  have  been  his  intention:  Wright 
V.  Oray,  2  Bay,  464.  And  it  was  held  in  Crawford  v.  Ifox* 
weUy  3  Humph.  476,  where  the  defendant  entered  the  plaintiff's 
inclosed  field  by  legal  permission,  but  in  so  doing  left  the 
fences  down,  whereby  cattle  entered  and  destroyed  the  cropi 
lie  wan  ni»voriholf»pi>  liable. 
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It  must  be  borne  in  mind  that  the  i)olic7  of  the  statute  in 
feqoiring  the  company  to  fence  its  road,  or  in  imposing  penal- 
ties under  certain  circumstances  for  failing  to  do  so,  is  not  to 
secure  a  fence  between  the  line  of  the  road  and  the  adjoining 
proprietor,  nor  for  his  protection  alone,  but  to  prevent  the 
«tock  of  persons  generally  from  passing  onto  the  road  where 
it  is  in  constant  danger  of  injury.  It  is  a  regulation  for  the 
benefit  of  the  public,  and  not  for  the  land-owner  only.  Then 
again,  as  the  company  is  required  to  fix  a  crossing  for  the 
proprietor  where  the  road  runs  through  his  land,  the  obliga- 
tion to  provide  or  allow  to  be  provided  an  entrance  thereto 
when  the  fence  on  each  side  is  made  would  seem  necessarily 
to  follow.  This  being  the  policy  of  the  statute  and  the  obliga- 
tion imposed  on  the  company,  the  adjoining  proprietor  is  held 
to  a  due  degree  of  care  in  looking  to  these  entrances  (gate- 
ways or  bars),  and  should  not  be  allowed  willfully  to  leave 
them  open,  and  thereby  endanger  the  stock  of  third  persons. 
These  ways  and  the  gates  leading  thereto  are  made  for  the 
accommodation  of  the  proprietor,  and  as  he  could  not  recover 
{in  the  absence  of  gross  negligence  certainly  on  the  part  of 
tiie  company)  where  his  own  stock  is  on  the  road  because  of 
his  negligence  in  leaving  open  the  gate,  neither  ought  he, 
when  thus  accommodated,  by  his  willful  and  negligent  act,  to 
endanger  the  property  of  others.  The  company  does  its  duty 
in  giving  him  the  crossing  and  gates  leading  thereto,  and  the 
eonsequence  of  his  negligent  act,  in  view  of  his  responsibility, 
ought  not  to  be  visited  upon  the  company.  Any  other  view 
would  either  leave  the  third  person  or  the  public  without  rem- 
edy, or  to  seek  it  against  the  company,  which  may  be  entirely 
without  fault.  There  is  according  to  this  petition  a  fault,  a 
wrong  resulting  from  the  willful  act  of  the  defendant,  and  for 
it  he  should  be  held  liable. 

Beversed. 


LiABnarr  oi  RAniBOATw  iob  Injubixs  to  Ajwujm,  and  duty  to  fonoe: 
Thayer  t.  8L  LtmU  de.  B.  B.  Co.,  S5  Am.  Dee.  409^  and  note  412;  Horria  v. 
Andrtmeoffffin  R*  R'  Co.f  63  Id.  021;  Vkktburg  eU.  R  R.  Co.  t.  PaUon,  66  Id. 
S62;  WhUnegw.  Atkmtie  eie.  R.  R,  Co.,  69  Id.  lOBiOormanw.  PaqfieR.R.,  72 
Id.  220,  and  notes  to  these  oases;  Chapm  t.  SuUhan  R.  R.,  76  Id.  207,  and 
note. 

LiABnJTY  or  ft.A¥T.i>ftAT^  CoMFAirr  for  animalB  killed  npon  its  track  by  it  is 
as  follows:  Where  the  company  is  required  by  law  to  fence,  and  none  has 
^een  erected,  the  liability  is  abeolnte.  If  the  road  is  properly  fenced,  gross 
negligence  must  be  shown  to  charge  the  company;  and  if  the  killing  is 
dime  where  no  fenos  is  required,  the  company  is  liable  for  want  of  reasonable 
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evre  or  for  ordinary  negligence:  Datia  v.  BurUngton  etc  R.  R.  Co.,  2fi  lowa^ 
662.  But  when  the  company  erects  and  maintaina  proper  fences  and  gate*, 
and  nses  the  necessary  care  and  diligence  in  keeping  them  in  repair  and 
closed,  and  a  gate  is  left  open  by  a  third  party,  he,  and  not  the  company,  la 
liable  for  injury  to  and  loss  of  stock  caused  by  his  negligence:  Hewdermm  ▼• 
C,  R.  /.,  <ft  P,  R.  Co,,  39  Id.  223;  a  dfe  N,  W,  R*y  Co.  v.  Dunn,  59  Id.  620. 
So  if  a  party's  stock  is  injured  upon  the  track  through  his  own  willful  act,  he 
cannot  recover:  Spence  ▼.  Cideago  etc  R*y  Co.,  25  Id.  142.  But  if  the  killing 
is  the  result  of  the  willful  act  of  the  company  or  its  leasees,  the  owner  of  the 
stock  injured  may  recover:  Liddle  ▼.  Keokuk  etc  R.  R,  Co.,  23  Id.  380;  all 
citing  the  principal  case. 

The  principal  oasb  is  distinouibhbd  in  T^aon  v.  K.  df  D.  M.  R.  Co,,  49 
Iowa,  209,  where  it  is  held  that  where  a  party  maintains  a  private  open  cross- 
ing, and  his  cattle  stray  upon  the  railroad  track  and  are  killed,  the  company 
is  not  liable.  It  is  again  distinguished  in  Oill  v.  Atlantie  etc  R'y  Co,,  27  Ohio 
8t.  249,  where  it  is  held  that  where  it  is  the  duty  of  the  company  to  fence  ito 
track,  and  the  fence  is  insufficient  through  the'  direct  fault  of  tiiie  company, 
or  neglect  of  its  agent  or  contractor,  it  is  liable  for  loss  of  animals  killed  upoa 
its  track. 

Thb  FBnrozPAL  case  ib  cited  in  Evofu  v.  Burlington  etcR.R,  Co,,  21  Iowa». 
876,  to  show  that  the  owner  is  not  liable  in  trespass  for  allowing  hia  stock  to 
go  upon  the  nnleiioed  tnMsk  of  a  railroad  company,  where  they  are  killed. 
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QunoLAiif  Deed  from  Mobtgaobe  to  mortgagor  of  mortgaged  premises  i* 
prima  fojdU  a  release  and  satisfaction  of  the  mortgage  lien,  and  is  also 
prifma  facie  a  bar  to  the  right  to  foredoae. 

QuiroLAiM  Deed  ov  Hortoaoed  PBEMiaBa,  from  mortgagee  to  mortgagor^ 
prevents  the  mortgagee  from  setting  up  the  mortgage  against  a  subsoqneiil 
purchaser  from  the  mortgagor,  after  the  recording  of  the  quitclaim  ooo> 
veyanoe,  and  who  purchased  presumably  npom  the  faith  of  it. 

The  opinion  states  the  facts. 
Beremanj  for  Jones. 

WooUon  and  Bowman^  for  the  plaintiff. 

By  Court,  Dillon,  J.  This  cause  has  been  well  presented 
by  the  respective  counsel  and  carefully  considered  by  the  court. 
It  is  our  judgment  that  under  the  circumstances  of  the  case^ 
and  upon  the  evidence  before  us,  the  decree  of  the  district 
court  was  erroneous. 

The  question  turns  upon  the  effect  to  be  given  to  plaintiff '• 
quitclaim.  And  such  effect  should  be  given  to  it  as  will  carry 
out  the  intention,  and  fulfill  the  purpose  for  which  it  wa# 
executed. 
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Now,  '4t  is  well  settled  that  in  the  construction  of  contracts, 
the  situation  of  the  parties  and  the  subject-matter  of  their 
transactions  may  be  taken  into  consideration  in  determining 
the  meaning  of  any  particular  sentences  or  provisions  or  in* 
gtrument":  WUsan  v.  Troup,  2  Cow.  228  [14  Am.  Dec.  458], 
per  Woodworthy  J.,  and  cases  cited.  The  language  used  to 
•express  the  intention  is  also  to  be  carefully  regarded.  What 
was  the  situation  of  the  parties?  and  what  the  language  used? 
Let  us  see. 

The  plaintiff  had  a  mortgage  upon  several  tracts  of  land. 
8o  far  as  shown  he  had  no  other  interest  in  the  lands  mort- 
gaged to  him,  and  never  had. 

Under  these  circumstances,  he  executes  to  the  mortgagor 
«n  instrument,  acknowledged  and  in  proper  form,  to  be  put 
upon  record,  and  therefore  we  must  suppose  he  intended 
it  to  be  recorded,  and  thus  to  be  seen  and  acted  upon  by  the 
world.  The  language  of  this  instrument  is  comprehensive. 
By  it  the  mortgagee  '^grants  and  quitclaims"  to  the  mortgagor, 
^^and  his  heirs  and  assigns,  all  of  my  [his]  right  and  title, 
claim  and  demand,"  to  the  parcel  of  land  in  question. 

Now,  it  must  be  taken  that  the  mortgagee  had  a  purpose  in 
making,  and  that  the  mortgagor  had  a  purpose  in  obtaining,  this 
instrument.  If  it  does  not  release  and  discharge  the  mortgage, 
it  is  without  object  and  purposeless.  It  is  a  vain  act,  accom- 
plishing nothing.  This,  surely,  was  not  what  was  intended. 
It  can  only  have  operation  and  effect  by  holding  that  it  was 
designed  to  release  from  the  mortgage  lien  the  particular  tract 
described. 

"Suppose,"  says  the  appellant's  attorney  in  his  printed  brief, 
^Hhat  S.  S.  Waters  had  originally  deeded  this  land  to  Simeon 
Waters  by  an  imperfect  deed,  and  that  the  quitclaim  in  ques- 
tion had  been  made  to  cure  the  imperfection,  would  it  have 
invalidated  the  mortgage?  Suppose,  again,  that  S.  S.  Waters 
had,  prior  to  the  date  of  the  quitclaim,  assigned  and  trans- 
ferred the  notes,  and  had  afterwards  bought  back  the  notes, 
would  the  mortgage  be  discharged?" 

It  might  be  a  sufficient  answer  to  say  that  the  record  pre- 
sents no  such  case,  without  determining  whether  if  presented 
it  could  affect  Jones,  who  acquired  an  interest  subsequently  to 
the  recording  of  the  quitclaim  conveyance,  and  it  is  fair  to 
presume  upon  the  faith  of  it.  Even  as  against  the  mortgagor, 
the  execution  of  the  quitclaim,  with  the  language  used,  would 
prima  facie  release  the  lien  of  the  mortgage. 
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If  this  was  not  the  intention,  if  the  intention  was  to  core  i. 
defective  titie,  or  anything  else  than  to  release  the  mortgagiv 
the  plaintiff  ought  to  have  shown  it 

No  precise  formality  is  necessary  to  release  the  lien  of  a. 
mortgage.  No  reconveyance  is  necessary.  Satisfaction  may, 
by  the  statute,  be  entered  upon  the  margin:  Revision,  sec.  3670. 
But  this  metiiod  is  not  exclusive^  but  is  allowed  for  greater 
convenience:  1  Hilliard  on  Mor^ages;  Sfoartz  v.  Hurdj  % 
West.  Law  Month.  610. 

Prior  to  foreclosure,  the  legal  estate,  even  by  our  statute, 
remains  in  the  mortgagor  (Revision,  sec.  2217),  and  he  i^ 
the  substantial  owner.  Upon  payment  or  performance  of 
the  condition,  the  mortgagor  or  his  assignee  holds  by  virtue 
of  the  original  title,  and  not  by  virtue  of  any  titie  derived  or 
acquired  from  the  mortgagee. 

This  being  so,  what  object  could  the  plaintiff  have  had  (he 
being  then  and  ever  the  owner  of  the  note)  in  making  the 
quitclaim,  unless  it  was  to  release  the  particular  parcel  therein 
named,  which  he  could  do  without  releasing  the  balance:  Ctdp 
V.  Fiahsr,  1  Watts,  494;  Hich  v.  Bingham,  11  Mass.  800. 

Again,  it  is  argued  by  the  plaintiff  that,  as  the  deeds  firom 
the  mortgagor  to  Groodale  and  from  Ctoodale  to  Jones  were 
without  warranty,  no  after-acquired  titie  in  Simeon  Watere 
would  inure  to  Groodale  or  Jones:  Jackson  v.  Window j  9  Cow. 
13;  4  Kent's  Com.  271,  note;  PeUetreau  v.  JocJtaon,  11  Wend. 
110, 114. 

The  principle  of  law  thus  contended  for  has,  in  our  opinion, 
no  proper  application  to  the  case.  This  may  be  illustrated  in 
this  way:  Suppose  the  plaintiff,  at  the  time  of  executing  the 
quitclaim,  instead  of  pursuing  that  course,  had,  as  he  might, 
entered  upon  the  margin  of  the  record  of  his  mortgage  the 
same  words  as  in  the  quitclaim,  viz.:  "I  do  hereby  grant  and 
quitclaim  unto  the  said  Simeon  Waters,  his  heirs  and  assigns^ 
all  my  right  and  title,  claim  and  demand,  unto  a  certain  piece 
of  land,"  described  as  follows,  etc., — would  it  be  doubted  that 
Jones,  who  purchased  after  that  entry  was  made,  would,  though 
he  received  no  warranty,  be  protected  from  the  plaintiff's  mort- 
gage? And  the  quitclaim  deed  ought  to  have  the  same  effect 
as  a  satisfaction  upon  the  margin  of  record.  Prima  facie  it 
was  as  to  the  mortgagor  a  satisfaction. 

It  thus  stood  when  Jones  purchased.  It  will  or  may  be 
Justly  presumed  that  he  relied  upon  it.  There  was  no  recital 
in  the  quitclaim,  or  anything  in  the  state  of  the  titie  warning 
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JoDeB  that  he  might  not  regard  the  mortgage  satisfied  as  to 
the  land  he  proposed  to  purchase.  The  note  was  and  is  ia 
the  hands  of  the  party  who  executed  the  quitclaim.  Thes& 
are  the  circumstances  of  the  case.  The  contest  is  now  be- 
tween  the  mortgagee  and  Jones.  And  under  and  uiwn  these 
circumstanoes,  we  hold  (and  this  is  the  exact  question  which 
we  decide)  that  the  plaintiff  cannot  set  up  his  mortgage  as 
against  Jones.  Plaintiff  cites  and  relies  upon  WUsan  y.  Troupy 
2  Cow.  195,  230  [14  Am.  Dec.  458].  The  case  is  not  in  point. 
There  the  mortgagee,  supposing  that  the  equity  of  redemption 
had  been  abandoned  and  released,  "under  a  mistaken  notion 
that  he  was  the  absolute  owner,  granted  and  conveyed  certain 
of  the  lands  mortgaged  in  fee,"  not  to  the  mortgagor,  but  to 
third  persons.  And  this  was  very  properly  held  not  to  defeat 
either  the  right  to  redeem  or  the  right  to  foreclose.  As  direci 
authority  for  the  proposition  that  a  quitclaim  deed  from  the 
holder  cf  the  land  to  the  mortgagor  is  at  least  a  prima  fade 
bar  to  the  right  to  foreclose,  see  Woodbury  ▼.  AiKn^  13  111.  639 
(1852);  HiU  ▼.  WeH,  8  Ohio,  222  (1887).  And  see  generaUy, 
as  to  release  of  mortgage,  Proctor  ▼.  ThraUj  22  Vt.  262  (1850); 
Laughlin  ▼.  Ferguson,  6  Dana,  111,  114,  120  (1830);  McCor- 
miek  v.  Digby^  8  Blaok£  99;  Honard  y.  Grethav^  27  Oa.  847 
(1859). 
The  decree  as  to  Jones  is  reversed. 


DsiD  ov  R«i.»iffli  wmtm  HoBSOAon  to  MoaggQAaom^  dfte*  oft  Lmtmf^ 
BSiv.  WtdfZl  Am.  Dm.  442;  a  qmtdaim  dead  from  a  tnutoo  to  the  tnutar 
vdnTwti  the  «state  m  the  trofltor,  aad  dxrorti  itm  UiMiu  of  iti  ffmeUm  ▼» 
ffffKamfa  SO  U.  ISS. 


CUBTIS  V.   (ySBIBN   AND   SbABCL 

19D  IOWA,  1M.1 

Waitsb  ov  BuMPrunr  Lawb^  containod  in  nofee^  will  nol^  wlm  Judgment 
ii  obteinad^thflreon,  entitle  plunti£P  to  lory  ezeontioii  npon  property  of 
defendant  exempt  from  ezeoatian  nnder  tho  general  laws  of  the  etato.. 
Saeh  waiver  is  oontraiy  to  pablio  polity,  aad  wiU  not  bo  enf oroed. 

The  opinion  contains  the  facts. 
Dunbar  J  for  the  appellant. 

By  Court,  Colb,  J.  This  transcript  presents  but  a  dngje 
question,  and  that  is,  whether  a  waiver  of  the  exemption  laws, 
contained  in  a  note,  will,  when  a  judgment  is  obtained  upon 
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€uch  note,  entitle  the  plaintiff  therein  to  have  his  execution 
levied  upon  the  property  exempt  from  execution  by  the  general 
laws  of  the  state. 

Our  statute  provides  that  certain  "  property  [naming  it]  of 
private  individuals  is  exempt  from  execution":  Revision,  sec. 
8804.  And  if  the  debtor  is  the  head  of  a  family,  there  is  a 
still  further  exemption  provided  for,  including  a  homestead: 
Id.,  sec.  3305.  The  justice,  wisdom,  propriety,  and  sound  policy 
of  exemption  laws  are  well  recognized,  and  these  laws  are  as 
fully  the  settled  policy  of  the  state  as  the  exemption  from 
imprisonment  for  debt. 

That  the  citizen  or  debtor  may  mortgage  the  identical  prop- 
erty for  the  payment  of  the  debt  does  not  at  all  conflict  with 
the  idea  that  he  cannot  waive  the  exemption  of  the  statute  in 
his  contract  of  indebtment,  because  the  statute  itself  has  pro- 
vided for  the  execution  of  valid  mortgages,  without  limit  as 
to  the  property  mortgaged.  In  the  case  of  a  judgment  credi- 
tor applying  to  the  court,  or  its  officer,  for  an  execution,  the 
<;ourt,  by  its  clerk,  following  the  language  of  the  law,  says  to 
him.  You  may  have  the  execution,  but  no  exempt  property 
shall  be  sold  under  it;  the  creditor,  however,  says  to  the 
court,  I  will  take  your  execution,  but  the  debtor  and  myself 
have  made  a  law  for  this  case,  which  will  control  your  writ^ 
and  make  it  do  what  the  law  has  declared  it  shall  not  do. 
No  court  will  permit  parties  thus  to  control  its  process  so  as 
to  defeat  the  statute  or  render  nugatory  its  most  beneficient 
provisions.  Without  pursuing  the  discussion  of  the  subject 
further  in  the  opinion,  we  are  agreed  in  the  conclusion  that  a 
person  contracting  a  debt  cannot  by  a  contemporaneous  and 
simple  waiver  of  the  benefit  of  the  exemption  laws  entitle 
the  creditor,  in  case  of  failure  to  pay,  to  levy  his  execution, 
against  defendant's  objection,  upon  exempt  property.  Such 
an  agreement  is  contrary  to  public  policy,  and  will  not  be  en- 
forced. 

This  question  has  been  decided  differently  in  different 
states,  and  for  a  full  discussion  of  it  we  refer  to  the  following 
cases  in  Pennsylvania,  holding  that  such  waiver  is  effectual, 
and  will  be  enforced:  McKinney  v.  Reader ^  6  Watts,  34;  Hiding 
V.  Drexellj  7  Id.  126;  Case  v.  Dunmore,  23  Pa.  St.  93;  Lauck^s 
Appeal,  24  Id.  426;  Johnston's  Appeal,  25  Id.  116;  Linens 
Appeal,  2  Grant  Cas.  196;  Shelley's  Appeal,  36  Pa.  St.  373; 
Bowman  v.  Swiley,  81  Id.  225;  Smith's  Appeal,  23  Id.  310;  see 
also  State  v.  Meloguej  9  Ind.  196;  and  as  limiting  this  last 
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case,  see  Eltzroth  v.  Webster^  15  Id.  21  [77  Am.  Dec.  78]. 
That  Buch  waiver  is  ineffectual,  and  will  not  be  enforced,  see 
Kneettle  v.  Newcomb,  22  N.  Y.  249  [78  Am.  Dec.  186];  Cravh 
ford  V.  Lochooody  9  How.  Pr.  547;  Harper  v.  Leal^  10  Id.  282; 
Sevicks  v.  Walker j  9  Am.  Law  Reg.  (1860, 1861),  (Louisiana); 
flee  also  Shoenberger  v.  Watts,  1  Id.,  N.  S.,  553  (1861,  1862); 
Troutman  v.  Qowingy  16  Iowa,  415;  WamibM  y.  Schliciing^ 
16  Id.  243;  Maxwell  v.  Reed,  7  Wis.  582;  see  also  Woodward  v. 
Murray,  18  Johns.  400. 
Affirmed. 

DsBTOE  CANSOTy  WHIN  CSoNTRACiiiio  DiBT,  agTM  that  exempt  property 
may  be  taken  on  execation  in  case  of  non-payment:  KneeUk  v.  Neweomb,  78 
Am.  Dec.  186,  and  note  190;  note  to  Oilman  ▼.  WHUotm,  76  Id.  224.  The 
principal  caae  is  approved  on  the  point  that  the  waiver  of  the  benefit  of  ex- 
emption laws  in  a  promissory  note  is  against  public  policy  and  void,  in  /V/o- 
vary  v.  Broeseh,  52  Iowa»  89.  It  is  cited  to  the  above  point*  and  also  that 
each  waiver  in  a  confession  of  judgment  is  likewise  void,  in  RuU  v.  Howell^ 
iK)  Id.  637.  It  is  cited  in  Nyeum  v.  McAUUter,  33  Id.  376,  as  not  being  in 
conflict  with  the  doctrine  that  under  the  congressional  act  granting  home- 
steads to  settlers  on  public  lands,  such  settler  may  mortgage  or  otherwise 
dispose  of  his  interest*  before  the  patent  issues.  It  is  cited  in  Moloney  v. 
yewton,  85  Ind.  566,  to  shew  that  the  right  to  exemption  cannot  be  waived 
by  contract. 


Childs  v.  McChesney. 

[20  Iowa,  4SL] 

Provisioh  ov  Iowa  Sxatuti  in  Rslation  to  Siokino  the  entry  or  record 
of  a  judgment  by  the  judge  who  rendered  it  is  directory  merely,  and  a 
non-compliance  therewith  does  not  invalidate  the  judgment. 

<)^RA9T0R  IS  EsTOPFBD  TO  Sbt  UP  against  his  prior  grantee  in  fee  or  with 
warranty  a  title  subsequently  acquired. 

BIabbded  Woman  is  not  Liable  in  Dauagxs  upon  CSovbnantb  in  Deed 
of  her  land,  nor  is  she  liable  when  she  joins  in  a  covenant  in  a  deed  of 
her  husband's  land;  but  whether  under  the  statute  she  would  be  liable 
for  breach  of  covenant  of  warranty  in  a  conveyance  of  her  own  land, 
and  whether  by  such  conveyance  she  would  be  estopped  to  set  up  a  sub- 
sequently  acquired  title  against  the  grantee,  qucere, 

IIabbisd  Woman  Who  Joins  beb  Husband  in  a  warranty  deed  of  land 
in  which  she  has  simply  a  dower  interest  is  not  estopped  to  set  up  against 
the  grantee  a  subsequent  title,  acquired  by  her  in  her  own  name  and 
with  her  own  money. 

C^BOUND  UPON  Which  Objection  was  Based  must  appear  from  the  record 
on  appeal  in  order  to  make  such  objection  available. 

JElBOUX.aBiTT  ov  Shbbift's  Salb  is  Pbesumbd,  and  the  presiimption  is  not 

rebutted  by  the  silence  of  the  sheriff's  deed  as  to  whether  there  was  an 

oUaaJlen/aeias,  or  a  venditioni  exponas,  in  the  absence  of  evidence  cUiunde 

by  the  attacking  party. 
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That  SHsairF's  Sals  was  Made  after  the  time  allowed  by  itatata  from 
the  teste  of  the  execution  is  a  mere  irregnlarity,  and  doea  not  render  til* 
sale  utterly  void. 

Action  in  the  nature  of  equitable  ejectment.  In  October^ 
1859,  one  Bras  and  his  wife,  Mary,  conveyed  the  land  in  dis- 
pute to  Sarah  Carter  by  deed  of  general  warranty.  The  title 
was  then  in  the  husband,  subject  to  the  dower  interest  of  the 
wife,  and  two  judgment  liens  held  against  it.  In  March,  1857, 
Bird,  Brown,  &  Co.  obtained  a  judgment  against  Bras.  They 
assigned  this  judgment  to  one  Cobb,  who  had  execution  issue,, 
and  the  land  sold  to  him.  On  the  day  redemption  expired,, 
he  sold  his  certificate  of  purchase  to  Mary  Bras,  she  purchas- 
ing with  her  own  money  and  in  her  own  right,  and  afterwards^ 
in  1861,  received  a  sherifif's  deed  for  the  land.  Afterwards 
Bras  and  his  wife,  Mary,  conveyed  the  same  land  to  the  de* 
fendant.  In  December,  1857,  Wood  and  Baker  recovered 
judgment  against  Bras,  but  no  sale  was  made  thereunder. 
Afterwards  Wood  and  Baker,  through  intermediate  proceed- 
ings, recovered  judgment  against  Bras  and  Sarah  Carter  in 
October,  1861;  and  in  1862  Wood  and  Baker,  with  written 
notice  that  defendant  claimed  the  land  in  dispute,  bought  it 
of  said  Carter  under  their  judgment  against  her  and  Bras. 
Wood  and  Baker  assigned  their  sherifif 's  certificate  of  sale  to 
plaintifi*,  and  he  received  a  sherifi^'s  deed  to  the  land  in  1863w. 
Other  facts  are  stated  in  the  opinion. 

Clcudj  Spraguej  and  Amber,  for  the  plaintiff. 

Tracy,  for  the  defendant. 

By  Court,  Dillon,  J.  1.  The  plaintiff  claims  that  the  Bird^ 
Brown,  &  Co.  judgment,  which  is  the  foundation  of  the  defend- 
ant's title,  is  void,  because  the  entry  or  record  thereof  was 
never  signed  by  the  judge  as  prescribed  by  the  statute:  R^ 
vision,  sees.  2664,  2665.  The  objection  is  true  in  point  of  fact, 
but  unsound  in  point  of  law.  The  judjjment  was  rendered 
when  Judge  Lowe  was  upon  the  bench  of  the  district  court  at 
his  last  term.  It  not  being  practicable  to  have  the  entries  all 
prepared  at  the  term,  the  judge  could  not  sign  them.  Th» 
statute  provides  that  they  may  be  signed  at  the  next  term,  bat 
Buch  delay  shall  not  prevent  execution  issuing  and  other  pro-- 
ceedingB  taking  place  as  usual.  The  provision  in  relation  to 
signing  the  records  is  directory  merely. 

2.  Defendant  acquired  title  under  Mary  Bras,  who,  as  tho 
wife  of  Thomas  Bras,  had  previously  united  with  her  husband^ 
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in  a  conveyanco  by  warranty  to  Sarah  Carter,  under  whom  the 
plaintiff  claims.  The  plaintiff  claims  that  the  defendant  is 
estopped  to  set  up  the  title  which  he  acquired  from  Mary  Bras. 
The  defendant  is  in  privity  of  estate  with  Mary  Bras,  and  the 
plaintiff  with  Sarah  Carter.  It  will  simplify  the  question  if 
we  inquire  whether  Mary  Bras,  as  against  Sarah  Carter,  ac- 
quired by  the  purchase  of  the  sheriff's  certificate  and  the  exe- 
cution of  the  sheriff's  deed  to  her  a  title  which  would  not  inure 
to  the  benefit  of  the  said  Sarah.  It  is  very  plain,  both  upon 
general  principles  (Rawle  on  Covenants  for  Title,  c.  9)  and 
by  the  statute  (Revision,  sec.  2210),  that  if  the  husband  had 
acquired  a  title  subsequent  to  his  conveyance  with  warranty  to 
Sarah  Carter,  that  title  would  have  inured  to  her  benefit.  In 
other  words,  the  husband  would  have  been  estopped  to  set  it 
up  against  his  prior  grantee  in  fee,  or  with  warranty.  His 
prior  deed  with  warranty  would  transfer  the  new  title  by  an 
estoppel  working  a  grant.  To  what  extent  a  married  woman 
is  thus  estopped  is  a  question  upon  which,  in  other  states,  the 
decisions  are  by  no  means  accordant.  Aside  from  statute,  a 
married  woman  is  not  liable  in  damages  upon  covenants  in  a 
deed  of  her  own  land,  much  less  Kable  when  she  simply  unites 
in  a  covenant  in  a  deed  of  her  husband's  land.  So  far  the 
authorities  all  agree.  This  non-liability  of  the  wife  is  based 
upon  her  common-law  incapacity  of  binding  herself  by  con- 
tract: 2  Kent's  Com.  167, 168.  Whether  in  this  state,  under 
the  statutory  provisions,  which,  as  respects  the  conveyance  of 
real  estate  of  married  women,  removes  substantially  all  of  the 
restraints  of  coverture,  a  feme  covert  would  be  liable  in  dam- 
ages for  a  breach  of  covenant  in  a  conveyance  of  her  own  land, 
or  whether,  by  such  a  conveyance  with  warranty  she  would 
be  estopped  to  set  up  against  her  grantee  an  after-acquired 
estate,  are  questions  highly  important,  if  not  difficult,  and 
upon  which  (as  it  is  not  necessary  to  do  so)  we  express  no 
opinion:  See  Morris  v.  Harrisy  9  Gill,  19;  Den  v.  Demarestj  21 
N.  J.  L.  641;  Simms  v.  Hervey^  19  Iowa,  272,  and  authorities 
infra. 

While  many  authorities  hold  that  a  wife  who  conveys  her 
own  land  with  warranty  will  be  estopped  to  set  up  a  subsequent 
miey—Hai  V.  West,  8  Ohio,  222,  227  (1837),  materially  mis- 
quoted in  Rawle  on  Covenants  for  Title,  2d  ed.,  429,  note,  using 
the  words  conveyance  of  ^'his  land"  instead  of ''  her  land,"  ai 
in  the  original;  Noah  v.  Spofford,  10  Met.  192  (1845)  [43  Am. 
Dec.  425];  Fowler  v.  Shearer,  7  Mass.  14  (1810),  arguendo  hj 
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ParsonSi  0.  J.;  Colcord  v.  Swan^  7  Id.  291  (1811);  Doanev. 
Willcutt,  6  Gray,  332  (12^5)  [66  Am.  Dec.  369],  per  Shaw, 
C.  J.;  but  see  and  compare  Wright  v.  ShaWj  5  Cush.  56,  66 
(1*849),  where  previous  cases  (except  10  Met.  192,  eupra)  are 
reviewed,  and  estoppel  of  wife  doubted;  Den  v.  Demarest,  21 
N.  J.  L.  525  (1848);  Fletcher  v.  Coleman,  2  Head,  384  (1859); 
Pentz  V.  Simonson,  13  N.  J.  Eq.  234;  Morrison  v.  Wibon,  13 
Cal.  494  (1859)  [73  Am.  Dec.  593];  Massie  v.  Sebastian,  4 
Bibb,  436  (1816);  2  Washburn  on  Real  Property,  485,  pi.  43; 
586,  pi.  23), — yet*  few,  if  any,  of  them  hold  that  she  is  thus  es- 
topped where  she  unites  in  a  conveyance  of  her  husband's  real 
estate,  though  she  joins  in  a  covenant:  Jackson  v.  Vanderhey- 
den,  17  Johns.  167  (1819)  [8  Am.  Dec.  378],  directly  in  point; 
Grout  V.  Townsend,  2  Hill,  554  (1842);  Martin  v.  DweUy,  6 
Wend.  9  [21  Am.  Dec.  245];  Dondnick  v.  Michael,  4  Sand.  424; 
2  Kent's  Com.  167;  Carpenter  v.  Schermerhom,  2  Barb.  Ch. 
314;  Wadleigh  v.  Glines,  6  N.  H.  17  (1832)  [29  Am.  Dec. 
705];  Lowell  v.  Daniels,  2  Gray,  161  (1857)  [61  Am.  Dec. 
448]. 

That  she  is  not  barred  of  an  after-acquired  title  by  a  cove- 
nant in  a  deed  intended  to  convey  her  husband's  land  would 
seem  to  have  been  the  opinion  of  the  court  in  Schaffner  v. 
Grutzmacher,  6  Iowa,  137,  although  that  case  did  not  alone 
rest,  as  it  did  in  part,  upon  this  ground. 

So,  in  the  circumstances  of  this  case,  we  see  no  reason  for 
holding  Mary  Bras  disabled  from  acquiring  for  herself,  with 
her  own  means,  the  sheriff's  certificate  of  sale,  and  the  sher- 
iff's deed  which  it  authorized  to  be  made  to  her.  She  bought 
this  with  her  own  money,  with  money  upon  which  neither  her 
husband  nor  his  creditors  or  covenantee  had  any  claim.  She 
made  the  purchase  on  the  last  day  for  the  redemption,  when 
her  husband.  Wood  and  Baker,  the  second  lien-holders,  and 
Sarah  Carter,  the  grantee,  had  all  failed  to  redeem,  and  when, 
if  Mrs.  Bras  had  not  purchased  the  certificate,  the  title  would 
have  passed  to  Cobb,  and  forever  away  from  Wood  and  Baker 
and  Sarah  Carter.  They  were  not  injured  or  affected  by  her 
purchase. 

They  had  the  same  rights  after  her  purchase  as  they  had 
against  Cobb,  her  assignor. 

Wood  and  Baker  were  not,  as  argued  by  appellant,  enjoined 
from  redeeming  from  Cobb's  sale.  The  covenant  of  Mrs.  Braa 
in  the  deed  of  her  husband's  land  did  not  bind  her  personally, 
and,  in  our  opinion,  it  did  not  have  the  effect  to  make  the  Bub* 
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sequent  title,  which  she  acquired  in  tfie  way  stated,  inure  to 
Sarah  Carter,  the  former  purchaser  from  her  husband. 

3.  Plaintiff  next  claims  that  the  sale  under  the  Bird,  Brown, 
&  Co.  judgment  was  void,  because  it  was  made  after  the  lapse 
of  more  than  seventy  days  from  the  teste  of  the  execution. 
The  execution  was  issued  January  7,  1860.  The  sale  was 
made  April  16,  1860,  more  than  seventy  days.  The  sheriff's 
deed  is  silent  as  to  whether  an  aliaa  fi.  fa.  or  a  vendi.  exponas 
was  issued.  The  record  does  not  show  that  the  plaintiff  ob- 
jected to  the  introduction  of  the  sheriff's  deed  on  this  ground, 
and  the  statute  requires  the  ground  of  the  objection  to  appear: 
Revision,  sec.  3107.    This  is  one  answer. 

Again:  the  presumption  is  in  favor  of  the  regularity  of  the 
sheriff's  sale:  Revision,  sec.  8356.  This  is  not  rebutted  by 
the  silence  of  the  sheriff's  deed  upon  the  point  whether  there 
was  an  alias  writ  or  a  vendi.  exponas,  and  no  evidence  aliunde 
upon  the  point  was  offered  by  the  plaintiff. 

Again:  the  objection,  if  true  in  point  of  fact,  would  prob- 
ably be  an  irregularity  simply,  not  a  matter  which  would 
render  the  sale  utterly  void:  Stein  v.  Chambless,  18  Iowa,  474; 
Butterfield  v.  Walsh,  21  Id.  97  [post,  p.  557]. 

Upon  an  examination  of  the  whole  case,  we  are  of  opinion 
that  the  district  court  properly  adjudged  the  cause  for  the  de-- 
fendant. 

The  judgment,  therefore,  stands  affirmed. 


Ebsobh  not  Set  Forth  nr  Record  on  Appeal  will  not  be  noticed:  Wixon 
▼.  BtarRioeretc  Mining  Co.,  85  Am.  Dec.  69;  HendrickttmY,  SL  Lomsetc.  A  A 
Co.,  84  Id.  7G,  and  notes  to  these  coses;  Lake  v.  Miller,  31  Iowa,  697;  Clarh 
y.  Connor,  28  Id.  314,  both  citing  tlie  principal  case. 

Judgment  b  Valid  though  Record  thereof  is  not  signed  by  the  jndge: 
Traer  Brotliers  v.  Whitman,  66  Iowa,  445;  Hamilton  ▼.  Barton,  20  Id.  608, 
both  citing  the  principal  case. 

Grantor  in  Warranty  Deed  cannot  set  np  a  subsequently  acquired 
title  against  his  grantee:  Blanchard  v.  EUU,  61  Am.  Dec.  417,  and  note  422| 
Clarh  V.  Baker,  76  Id.  449. 

Liability  of  Married  Woman  for  Breach  of  Coven.int  of  warranty 
in  a  deed  executed  by  the  hnsband  and  wife  of  her  laud;  Note  to  Noah  v. 
Spofford,  43  Am.  Dec.  426,  427;  Wadkhjh  v.  Glhpi^,  23  Id.  705.  Tlie  princi- 
pal caee  is  cited  to  the  qucere  expressed  in  the  syllO/us,  supra,  in  Richmond  v. 
Tibbies,  24  Iowa,  478. 

Eotoppel  of  Married  Woman  to  assert  after-acquired  title  by  joining  her 
husl>and  in  a  dee>l  coirLaiuiu.^  covenautj  of  warrauty :  Noto  to  Noah  v.  Spc^ord^ 
43  Am.  I>.-c.  4'!7,  4'  •!;  ::»  r,i  v.  I-,n  'if,  21  1  ].  '::.'..  Sul).^orjnently  acquired 
title  by  a  irnrri.-'l  v.-o  .i-ti  h\  lii  1  prfv'im.ly  coiiveyotl  by  joint  deed  of  her* 
■elf  and  husband,  containing  covcmnta  of  warranty  and  relinquinliing  dower. 
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4loe8  not  inure  to  the  benefit  of  the  hiuband's  grantee:  (/NeUr,  Vcmierlmrg^ 
,-25  Iowa,  107,  citing  the  principal  case. 

Regulaiutt  of  Sheriff's  Sale  is  Pbesumsd:  Leger  t.  Dof^  70  Am. 
Dec.  240;  Howard  ▼.  North,  61  Id.  769. 

Sheriff's  Sale  Made  after  Returv  Dat,  Validitt  of:  See  PeltinffiU 
^.  Mo88,  74  Am.  Dec.  747,  and  note  749;  note  to  Toung  v.  Smkh,  76  Id.  83-89. 
When  the  statute  states  a  time  within  which  a  public  officer  is  to  perfonn 
an  act  respecting  the  rights  and  duties  of  others,  it  is  to  be  regarded  as 
directory  merely,  unless  the  nature  of  the  act  to  be  done,  or  tihe  words 
used  in  the  statute,  shows  that  the  designation  of  time  was  intended  as  a 
limitation  of  the  power  of  such  officer:  IfiU  ▼.  Wolfe  28  Iowa»  584;  and 
where  under  a  valid  execution  there  has  been  a  levy  in  its  lifetime,  the 
officer  has  power  to  sell  aftor  the  return  day:  Moomey  v.  Maas,  22  Id.  886; 
Blair  v.  Compton,  33  Mich.  424,  all  citing  the  principal  case. 

The  prinoifal  case  is  gited^  together  with  others,  in  Biekmond  ▼.  7^ 
6269,  26  Iowa,  476,  to  show  the  innovations  made  by  the  Iowa  statatas  upon 
the  common-law  rules  governing  the  relations  of  husband  and  wife^ 
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Under  Iowa  Statute,  Jxjdqukst.  of  Dibtriot  Ooubt  in  the  form  of  a 
judgment  in  an  action  of  debt  condemning  land  for  the  right  of  way  for 
a  raUroad  company,  and  assessing  the  value  thereof,  does  not  pass  title 
to  such  right  of  way  to  such  company.  The  title  vests  in  it  only  upon 
the  payment  of  the  damages  assessed. 

District  Court  of  Iowa,  so  Far  as  It  Acts  in  the  matter  of  oomdemning 
land  for  public  use,  acts  under  special  statutory  authority.  Any  judg- 
ment rendered  by  it  other  or  beyond  that  authorized  by  statnto  is  void, 
so  far,  at  least,  as  it  exceeded  the  power  conferred. 

After  Condemnation  of  Right  of  Wat  for  railroad  company,  it  may,  if 
it  finds  the  assessment  beyond  its  ability  or  interest  to  pay,  change  its 
route  to  some  other  locality,  being  liable  for  costs,  and  also  any  other 
expense  incurred  or  done  at  the  instance  of  the  company,  and  upon  the 
faith  of  its  acceptance  of  the  route  and  assessment. 

Proceedinos  for  Condemnation  of  Right  of  Wat  for  a  railroad  simply 
fix  the  price  at  which,  upon  actual  payment,  the  company  may  take  it; 
and  it  must  be  taken  and  the  terms  accepted  within  a  reasonable  time, 
for  if  there  is  a  great  enhancement  of  price  between  the  time  of  assess- 
ment and  acceptance  the  owner  may  have  the  right  to  demand  a  re- 
assessment. 

Under  Statute  Authorizing  Railroad  Companies  to  Take  and  Hold 
"  BO  much  real  estate  as  may  be  necessary  for  the  location,  construction, 
and  convenient  use  of  their  road,"  they  are  not  authorized,  nor  can  they 
be  compelled,  to  take  and  pay  for  a  right  of  way  which  has  been  con- 
demned, but  which  cannot  be  used  for  either  of  the  purposes  named  in 
the  statute. 

Action  to  recover  the  amount  of  a  judgment  and  oosta  in 
proceedings  to  condemn  land  for  the  right  of  way  of  a  railroad 
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company.  After  the  proceedings  were  concluded,  the  company 
did  not  build  its  road  upon  the  land  condemned,  but  aban- 
doned the  proposed  route,  and  constructed  the  road  ui)on  a 
different  line.    Other  facts  appear  in  the  opinion. 

Adams  and  JBo&irwon,  Mcuofif  and  Caoley  and  Eighmey^  &r 
the  appellant. 

McKinlay,  for  the  appellee. 

By  Court,  Cole,  J.  1.  The  first  question  which  presents 
itself,  and  one  of  no  little  difficulty,  is  as  to  the  legal  effect  of 
the  judgment  upon  the  assessment  or  verdict  of  the  jury  in 
the  district  court  as  between  the  parties  to  it.  The  judgment 
is  in  the  usual  form  of  a  judgment  in  an  ordinary  action  for 
debt.  Our  statute  provides  (section  1817)  that  the  freeholders 
appointed  by  the  sheriff  shall  inspect  the  real  estate,  and  assess 
the  damages  which  the  owner  will  sustain  by  the  appropria- 
tion of  his  land  for  the  use  of  the  railroad  corporation,  and 
make  report  in  writing  to  the  sheriff  of  the  county,  who  shall 
file  and  preserve  the  same;  and  if  said  corporation  shall  at 
any  time  before  they  enter  upon  said  real  estate  for  the  pur- 
pose of  constructing  said  road  pay  to  said  sheriff  for  the  use  of 
said  owner  the  sum  so  assessed  and  returned  to  him  as  afore- 
said, they  shall  be  thereby  authorized  to  construct  and  main- 
tain their  railroad  over  and  across  said  premises.  It  is  then 
provided  that  either  party  may  appeal  to  the  district  court 
within  thirty  days.  The  company  in  all  cases  to  pay  cost 
of  first  assessment;  the  costs  on  appeal  to  be  paid  by  the  fail- 
ing party. 

Section  18  of  article  1.  bill  of  rights  of  our  state  constitution, 
provides  that  "  private  property  shall  not  be  taken  for  public 
use  without  just  compensation  first  being  made,^'  etc.  So  it  is 
incomi)etent  for  either  the  legislature  or  the  courts  to  enact  or 
adjudge  that  the  title  of  property  shall  be  divested,  even  for 
public  purposes,  until  compensation  is  first  made.  In  Mis- 
souri, with  similar  constitutional  provision  to  ours,  the  statute 
provided  that  the  report  of  assessment,  etc.,  when  made,  shall 
be  filed  in  the  clerk's  office,  "  and  if  no  valid  objection  be  made 
to  such  report,  the  court  shall  enter  judgment  in  favor  of  such 
owner  against  such  company  for  the  amount  of  damages  as- 
sessed, and  shall  make  an  order  vesting  in  said  company  the 
fee-simple  titie  to  the  land."  It  was  held  that  under  this 
statute  even  the  judgment  did  not  transfer  the  title,  but  that 
actual  payment  of  the  damages  was  essential  to  the  vesting  of 
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the  title  in  the  company:  Walthu  v.  Warner ^  25  Mo.  277- 
Without  such  statute  authority,  afortioii  the  judgment  would 
not,  even  as  entered  in  this  case,  pass  any  title  to  the  right  of 
way  to  the  company. 

When  the  judgment  itself  is  taken  and  construed  in  con- 
nection with  the  proceedings  wherein  it  was  rendered,  and  the 
statute  whereon  those  proceedings  were  founded,  it  may  well 
and  reasonably  be  held  to  have  no  greater  or  other  effect  than 
if  it  had  been  in  its  language  conformable  to  the  statute 
authorizing  it.  But  there  is  one  other  view  in  which  this  con- 
struction becomes  very  legitimate  and  strictly  legal.  It  is 
this:  that  although  the  district  court  is  a  court  of  general  juris- 
diction, yet,  so  far  as  it  acts  in  the  matter  of  the  condemna- 
tion of  land  for  the  public  use,  it  acts  under  a  special  statute 
authority,  and  is  clothed  with  no  power  in  that  particular  to 
render  any  other  judgment  than  such  as  the  statute  itself  au- 
thorizes. Any  judgment  other  or  beyond  that  authorized  by 
the  statute  would  therefore  be  without  authority,  so  far,  at 
least,  as  it  exceeded  the  power  conferred  by  the  statute. 

2.  The  next  question  presenting  itself  in  order  in  the  case 
is  as  to  the  right  of  the  plaintiff  to  compel  or  require  the 
company  to  take  the  right  of  way  upon  the  terms  fixed  by 
the  jury  in  their  assessment,  and  made  the  order  of  the  court. 
\^e  propose  to  examine  this  question  as  between  the  parties  to 
the  judgment,  or  order  of  condemnation,  leaving  for  the  present 
the  matter  of  the  liability  of  the  defendant  in  this  case  for  the 
performance  ofthe  obligation  of  the  Dubuque  and  Pacific  Rail- 
road Company  entirely  out  of  view.  The  judgment  against 
the  latter  company  is,  as  we  have  seen,  of  no  greater  or  other 
effect  than  an  order  of  condemnation,  whereby  the  company, 
upon  the  payment  of  the  sum  assessed,  could  have  the  right 
to  enter  and  possess  for  the  construction  and  maintenance  of 
their  railroad. 

Our  statutes  as  to  the  incorporation  of  railroad  companies 
and  the  condemnation  of  land  for  right  of  way  prooeed  upon 
an  entirely  different  principle  from  the  English  statutes.  There 
the  railroad  company,  in  its  application  to  Parliament  for  its 
charter,  must  designate  the  particular  lands  over  which  the 
road  is  to  run;  the  company,  being  chartered,  notifies  the 
owner  that  it  requires  his  land  for  its  road,  and  offers  him  a 
price;  he  accepts  or  declines,  with  a  counter-offer;  if  there  is 
no  agreement,  a  jury  is  impaneled,  and  they  decide  betwe&< 
the  propositions  or  assess  the  amount;  the  verdict  is  regis-- 
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tered  ae  a  conveyance  from  tbe  owner  to  the  corporation. 
The  company  is  bound  by  their  charter  to  procure  the  par- 
ticular land,  and  there  is  of  course  no  receding  from  or  oppor- 
tunity for  refusal  to  take  the  title  upon  the  terms  of  the  ver- 
dict or  assessment,  if  there  is  no  prior  agreement  as  to  terms 
between  the  parties.  The  company  is  bound  from  the  time  of 
the  notice  to  take  the  land  at  the  price  fixed  by  the  verdict: 
King  v.  Commisaioners  etc.,  4  Bam.  &  Adol.  833;  King  v.  nun-- 
gerford  Market  Co.^  4  Id.  327;  Doo  y.  London  and  Croyden  /2'y 
Co.y  1  Rail.  Cas.  257;  Stone  v.  Com.  7Py  Co.y  1  iS.  375;  Tawny 
V.  Lynn  and  Ely  IPy  Co.^  4  Id.  615;  BenHnshaw  v.  B,  &  0,  J, 
IPy  Co.,  4  Eng.  L.  &  Eq.  489;  Regina  v.  B.  &  0.  J.  Ry  Co.,  15 
Q.  B.  634;  and  in  Walker  v.  Eastern  Counties  R^y  Co.,  6  Hare, 
593,  it  was  held  that  a  party  who  had  received  such  notico 
could  sustain  a  bill  for  specific  performance  of  the  agreement 
implied  by  the  act  of  Parliament. 

But  in  this  country  railroad  companies  are  chartered  either 
by  special  or  general  law,  and  are  only  required  to  state  the 
termini  of  their  proposed  roads.  They  are  thus  left  free  to 
Belect  the  cheapest  as  well  as  the  most  practicable  route 
between  such  termini,  sometimes  hundreds  of  miles  apart,  and 
are  controlled  only  by  the  wish  or  interest  of  the  company: 
Ex  parte  South  Carolina  R.  R.  Co.,  2  Rich.  434;  North  Missouri 
R.  R.  Co.  V.  Lackland,  25  Mo.  515.  The  selection  of  the  pre* 
cise  route  may  depend  upon  the  present  or  supposed  future 
commercial  or  agricultural  condition  and  capacity  of  the 
localities  traversed,  or  it  may  possibly  be  made  to  depend 
upon  the  cheapness  of  the  right  of  way  or  character  of  the 
grades.  But  let  it  depend  upon  whatever  it  may,  the  right  of 
the  company  to  fix  the  route  primarily,  and  to  change  it  in  ad- 
vance of  (and  perhaps  after)  actual  construction,  in  accordance 
with  their  own  discretion,  is  a  right  which  cannot  now  be 
questioned. 

If  the  company  shall  take  steps  for  the  condemnation  of  a 
right  of  way,  and  find  the  assessment  beyond  their  ability  or 
interest  to  pay,  it  may  change  its  route  to  such  locality  as  may 
be  within  their  ability  to  pay  or  interest  to  adopt.  But,  of 
course,  in  case  of  any  change  of  route  after  proceedings  for 
condemnation  are  concluded,  the  company  would  be  liable, 
not  only  for  the  costs,  but  also  for  any  expense  in  removing 
fences  or  building*^,  or  forhoarance  to  cultivate  the  land,  if  the 
Bame  were  incurred  or  done  at  the  instance  of  the  company, 
and  upon  the  faith  of  its  acceptance  of  the  route  and  assess- 
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tnent.  It  is  true  that  this  construction  of  the  law  places  it  in 
the  power  of  a  railroad  company  to  make  changes  in  their 
routes  and  to  cause  repeated  assessments  to  be  made  on  differ- 
ent routes  of  the  value  of  the  right  of  way.  But  the  only 
restraint  upon  such  a  course  within  the  power  of  the  courts  ia 
the  visitation  of  the  costs  and  the  incidental  liability  mentioned 
a,bove.  If  the  right  to  make  such  changes  and  take  such 
repeated  proceedings  is  an  evil,  it  is  alone  within  the  power  of 
the  legislature  to  prohibit  it. 

The  question  has  several  times  passed  under  judicial  review. 
In  the  case  of  Neal  v.  Pittsburgh  and  ConneUsville  R.  R.  Co.^  2 
Orant  Cas.  137,  8.  C,  31  Pa.  St.  19,  it  was  held,  in  a  very  brief 
opinion,  without  the  citation  of  an  authority  or  the  recital  of 
the  statute  under  which  the  proceeding  was  had,  that  when 
the  damages  have  been  ascertained  by  a  report  and  judgment 
thereon,  the  right  of  the  land-owner  to  such  damages  is  com- 
pletely settled,  and  he  is  entitled  to  execution. 

So  in  the  case  of  Webb  v.  Rocky  HiU,  21  Conn.  468,  it  waa 
held  that  where  the  convenience  and  necessity  of  a  highway 
has  been  regularly  acted  upon  by  the  court  and  commissioners 
And  decided,  the  matter  in  dispute  is  res  adjudicata,  and  no 
longer  open  to  litigation.  But  this  case  relates  to  an  ordinary 
public  road,  and  rests  upon  a  different  principle  from  the  rail- 
road case  under  consideration. 

The  New  York  authorities,  however,  as  to  this  question  of 
roads  are  contra.  In  North  Missouri  R.  R.  Co,  v.  Lackland^  25 
Mo.  515,  where  the  statute  authorized  the  court,  in  proceedings 
for  condemnation,  to  render  judgment  against  the  railroad 
company  for  the  amount  of  the  assessment,  and  to  decree  the 
title  to  the  land  in  the  company,  it  was  held  that  the  company 
might,  at  any  time  before  final  judgment  in  such  proceeding, 
change  the  route  of  the  railroad  and  dismiss  the  proceeding. 
The  opinion  was  delivered  by  Napton,  J.,  and  goes  no  further 
than  the  decision  of  the  case  required,  and  is  very  clear,  well 
reasoned,  and  satisfactory.  The  authorities  cited  are  quite 
numerous,  and  most  of  them  have  received  our  attention,  and 
are  found  to  support  the  positions  to  which  they  were  cited. 

In  Ex  parte  South  Carolina  R.  R.  Co.y  2  Rich.  434,  it  was  held 
that  of  necessity  the  company  must  judge  of  its  route,  and 
wad  not  confined  to  the  track  which  it  had  once  selected  for 
its  road,  but  could  alter  or  change  the  location  as  convenience 
or  interest  should  require.  ^ 

In  Burdey  v.  Mountain  Lake  Water  Co.,  13  Cal.  806,  thia 
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-queetion  was  thoroughly  considered,  and  Baldwin,  J.,  deliver- 
ing the  opinion  of  the  court,  says:  *'It  is  a  mistake  to  sup- 
pose that  any  title  comes  from  mere  appropriation  of  another's 
property,  or  from  taking  the  legal  proceedings  to  condemn  it. 
The  constitution  is  express.  Private,  property  shall  not  be 
taken  for  public  use  without  compensation.  The  compensa- 
tion precedes  the  title.  The  compensation  must  be  adequate. 
But  adequate  when?  Of  course  when  the  property  is  so  taken. 
The  right  to  take  on  the  terms  adjudicated,  which  is  a  com- 
pulsory statutory  sale,  accrues  from  the  legal  proceedings, 
the  petition,  the  report,  the  confirmation;  then  the  price  be- 
comes fixed.  But  no  right  of  entry,  much  less  a  title,  ac- 
crues so  far.  The  party  condemning  the  representative  of  a 
state  is  then  in  a  condition  to  be  a  purchaser.  ....  The 
report  and  assessment  are  only  efTectual  to  fix  a  price  for  the 
property  for  the  purpose  of  enabling  the  company  to  take  it 
at  that  price  at  the  time  of  or  within  a  short  period  after  the 
assessment  and  confirmation  of  the  report."  And  it  was  held 
that  the  assessment  and  conformation  was  in  the  nature  of  an 
offer  by  the  owner,  and  must  be  accepted  within  a  reasonable 
time,  or  the  owner  was  not  bound,  and  the  proceedings  became 
fwnctus  officio. 

In  the  case  of  Baltimore  and  Susquehanna  S.  R,  Go.  v.  Nesbit^ 
10  How.  395,  where  the  question  was  as  to  the  binding  effect 
of  a  judgment  of  condemnation,  Daniel,  J.,  delivering  the 
opinion  of  the  court,  says:  '^From  the  period  of  the  assess- 
ment (1837)  to  1844,  the  record  discloses  no  evidence  of  any 
acceptance  by  the  company  of  the  proceedings  under  the  in- 
quisition, or  such,  at  least,  as  could  bind  them.  It  can  hardly 
be  questioned,  that  without  acceptance  by  the  act  and  in  the 
mode  prescribed  the  company  were  not  bound;  that  if  they 
had  been  dissatisfied  with  the  estimate  placed  upon  the  land, 
or  could  have  a  more  eligible  site  for  the  location  of  their  road, 
they  would  have  been  at  liberty,  before  such  acceptance,  wholly 
to  renounce  the  inquisition.  The  proprietors  of  the  land 
could  have  no  authority  to  coerce  the  company  into  its  adop- 
tion." 

Without  quoting  further  authorities,  it  seems  to  us  that  the 
last-cited  cases  declare  the  true  rule  of  law;  that  the  proceed- 
ings for  condemnation  simply  fix  the  price  at  which,  upon 
actual  payment,  the  company  may  take  the  right  of  way,  and 
that  it  must  accept  the  terms  within  a  reasonable  time.  If 
there  has  been  a  great  enhancement  of  price  between  the  time 
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of  aeseBsment  and  the  acceptance,  the  owner  may  have  the 
right  to  demand  a  reassessment. 

There  is  another  view  of  this  case  which  would  lead  to  the 
same  conclusion.  By  our  statute  the  railroad  companies  of 
this  state  are  only  authorized  to  take  and  hold  ^'so  much  real 
estate  as  may  be  necessary  for  the  location,  construction,  and 
convenient  use  of  their  road."  It  appears  in  this  case  that 
the  real  estate  in  controversy  is  not  only  not  necessary,  but 
cannot  be  used  for  either  of  those  purposes,  and  hence  it  would 
not  be  authorized  to  take  or  hold  it,  even  if  willing  and  anx- 
ious to  do  so.  A  court  would  not  require  a  railroad  company 
to  do  that  which  it  has  no  legal  right  or  power  to  do. 

Since,  therefore,  the  plaintiff  could  not  require  the  Dubuque 
and  Pacific  Railroad  Company  to  pay  fhe  judgment  and  take 
the  land,  it  becomes  unnecessary  to  inquire  whether  the  de- 
fendant has  assumed  the  liabilities  of  the  company  in  this 
particular.  So,  also,  is  it  unnecessary  to  decide  whether  the 
failure  of  plaintiff  to  disclose  the  ownership  of  an  undivided 
half  of  the  land  by  his  son,  A.  H.  Gear,  was  a  fraud,  or  whether 
the  offer  now  to  perfect  the  title  by  conveyance  would  cure 
any  defect  in  that  particular.  As  to  whether  an  outstanding 
title  or  interest  in  another  will  authorize  the  proceedings  of 
condemnation  anew,  see  Matter  of  New  York  Central  R,  R.  Co.^ 
20  Barb.  419. 

Affirmed.  

WhBRX  LaITD  13  CONDKMMKD  VOA  RAILROAD,  the  tiUo  TestB  ih  the  oom- 
paay  when  compenaation  is  paid  or  depoeited:  Beekjnan  ▼.  Saratoga  i?.  i2L 
Co.,  22  Am.  Dec.  679;  but  compenaatiooi  must  be  first  made:  Ben^eif  v. 
Mountain  LaU  Water  Co.,  73  Id.  576,  and  note  583. 

FBOGEEDnras  TO  CiONDBMN  Land,  when  they  can  and  cannot  be  abandoned* 
State  V.  Graves,  81  Am.  Dec.  639,  and  note  648;  Matter  qf  Water  ConmuBum' 
en  of  Jersey  City,  86  Id.  199,  and  note  202-206. 

Whebb  Land  has  bkkn  CSondbmnkd  for  a  right  of  way  for  a  railroad 
company,  an  action  will  not  lie  upon  the  award  of  a  sheriff's  jury  for  dam- 
ages, unless  the  land  has  been  entered  npon  and  appropriated:  Dimmkk  ▼. 
C,  B.,  is  St.  L.  R.  Co.,  58  Iowa,  637-639,  citing  the  principal  case. 

Damages  fob  Land  Ck>NDEicNED  fob  Right  of  Wat  of  railroad  com- 
pany must  be  paid  in  advance  of  taking  possession,  and  the  company  may,  it 
it  so  elects,  refrain  from  taking  possession,  and  thus  escape  liability:  Haiyes 
T.  Chicago  etc.  R'y  Co.,  64  Iowa,  766.  It  may  change  its  route  as  often  as  to 
it  seems  necessary,  being  liable  for  costs  and  other  expenses  arising  from  in- 
oonveuience  or  trouble  to  the  land-holder:  MahaJca  Co.  R.  R.  Co.  v.  Des 
Moines  Valley  R.  R.  Co.,  28  Id.  453;  and  if  the  land  has  increased  in  valna 
betri'een  the  assessment  and  acceptance,  the  owner  may  have  the  right  to  de- 
mand a  new  assessment:  Hastings  r,  B.  A  M.  R,  R.  Co.^  38  Id.  820^  all  cit- 
ling  the  principal  case. 
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Owner  of  Laitd  Affbopriateb  vos  Bight  of  WiT  for  railroad  com* 
psny  may  TnitmfAin  ejectment  against  it  when  he  has  not  consented  to  the 
coDstniction  of  the  road,  bnt  haa  opposed  it  in  all  legal  ways,  and  the  judge 
ment  of  condemnation  and  for  damages  is  not  stayed  pending  the  testing  of 
its  Yalidity  on  appeal:  Lake  Erie  and  Western  R,  R.  Co.  v.  Khmy^  87  Ind.  521, 
citing  the  principal  case. 


Buttebfield  v.  Walsh. 

1 21  Iowa,  97.1 

Wbibb  Plaihtzff  in  EzscunoN  Purohasbs  at  Salb  THXRsmrBXB,  he 
is  protected  against  the  oatstanding  equities  of  an  adverse  claimant, 
unless  such  equities,  whidh  must  be  alleged  .and  proved,  are  so  strong 
and  persuasive  as  to  prevent  the  application  of  the  rule  relating  to  third 
parties  who  purchase  at  such  a  sale;  that  when  they  purchase  without 
notice  of  outstanding  equities,  they  are  not  affected  by  them. 

fiALB  AFTBR  EXPIRATION  OF  BjBTnRN  DaT  OF  EXEOUTION  doeS  UOt  affcot  the 

title  of  the  purchaser  thereat.    If  the  officer  levies  the  execution  before 
the  return  day,  he  may  afterwards  complete  the  sale. 

Both  parties  to  this  proceeding  cjaim  under  Owen  Mc- 
Laughlin. Plaintiff's  title  is  based  on  the  following:  Quigley 
purchased  the  land  at  an  execution  sale  in  favor  of  one  Cur- 
ran  against  McLaughlin.  Plaintiff  afterwards  obtained  a 
judgment  against  Quigley,  and  at  an  execution  sale  to  satisfy 
the  same,  purchased  this  property.  Defendant's  title  is  based 
upon  the  following  facts:  John  Walsh  obtained  a  judgment 
against  McLaughlin  after  the  rendition  of  the  Curran  judg- 
ment, and  at  an  execution  sale  thereunder  purchased  the 
land.  Defendant  is  an  heir  of  Walsh.  As  an  equitable  de- 
fense, defendant  claims  that  Quigley  purchased  under  the 
Curran  judgment  as  Walsh's  agent. 

WUUe  and  PooVy  for  the  appellant. 

Monroe  and  Deeryy  for  the  appellee. 

By  Court,  Wbioht,  J.  In  the  disposition  of  this  case,  we 
flhaU  assume  that  Quigley  bought  under  the  Curran  judgment 
as  the  agent  of  Walsh,  and  that  as  between  them  he  held  it 
in  trust  for  Walsh.  The  testimony,  we  concede,  is  not  very 
conclusive,  but  this  is  its  tendency,  and  we  shall  so  treat  it. 
As  plaintiff  claims  under  the  senior  judgment,  against  one 
who  is  the  common  source  of  title,  the  material  inquiry  is, 
whether  he  had  notice  of  defendant's  equities,  or  whether 
fiuch  equitable  title  can  defeat  an  apparently  regular  legal 
tkle. 
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Defendant  had  no  actual  posseBsion  of  the  property;  nor  was 
there  any  other  than  constructive  possession  in  any  one.  The 
record  title,  at  the  time  of  plaintiff's  purchase,  was  in  Quig- 
ley,  and  we  find  nothing  to  warrant  the  conclusion  that  at 
this  time  he  had  any  knowledge  or  notice  of  defendant's  equity. 
The  case  is  distinguished  from  Norton  v.  Williams,  9  lowa^ 
530,  and  those  like  it,  where  the  purchaser  had  notice  of  a 
deed  before  purchase  outstanding  at  the  time  of  the  judgment^ 
but  then  unrecorded.  For  in  such  cases  the  judgment  waa 
but  a  lien;  the  creditor  had  parted  with  no  right,  but  before 
parting  with  his  purchase-money  had  full  notice  of  the  out- 
standing title.  When  a  third  person.purchases  without  notice 
of  the  outstanding  equity,  there  is  no  doubt  as  to  the  valid- 
ity of  his  title.  The  doubt  only  arises  under  all  the  cases 
when  the  plaintiff  in  execution  himself  becomes  the  purchaser. 
This  question  was  very  fully  discussed  in  the  cases  of  Parker 
V.  Pierce^  16  Iowa,  227;  Vannice  v.  Bergen,  16  Id.  555  [85 
Am.  Dec.  581];  Evans  v.  McGlasson,  18  Id.  150.  And,  in 
substance,  these  cases  hold,  taking  the  most  favorable  view 
for  appellee,  that  at  law  or  in  equity  the  plaintiff  in  execution, 
when  a  purchaser,  is  protected,  unless  the  equities  of  the  ad- 
verse claimant  are  so  strong  and  persuasive  as  to  prevent  the 
application  of  the  rule  which  indisputably  obtains  as  to  third 
persons  or  strangers  to  the  suit;  and  that  if  those  are  relied 
upon,  they  must  be  alleged  and  proved:  See  Sanford  v.  McLeany 
8  Paige,  117  [23  Am.  Dec.  773];  Barilett  v.  Gale,  4  Id.  503. 
The  question,  then,  is,  whether  equities  of  this  nature  ard 
shown  in  this  case  on  the  part  of  appellee. 

It  will  be  remembered  that  the  iegal  title  was  in  Quigley  at 
the  time,  plaintiff  obtained  his  judgment,  as  also  at  the  time 
of  the  sale.  Plaintiff  had  no  actual  notice  of  defendant's 
equity.  The  property  was  apparently  subject  to  the  payment 
of  the  judgment.  There  was  nothing  in  the  way  of  possession 
or  otherwise  to  put  the  purchaser  upon  inquiry.  Why,  then, 
is  plaintiff  not  protected  as  fully  as  any  ordinary  purchaser? 
Defendant  had  not  even  a  deed  from  Quigley.  If  he  had,  and 
failed  to  record  it,  and  plaintiff  had  no  notice  of  it^  then,  in  th» 
absence  of  equities  such  as  we  have  referred  to,  it  would  hav& 
had  no  validity  against  him,  and  his  title  would  prevail.  And 
certainly  defendant  can  occupy  no  better  position,  holding  an 
equitable  title  without  any  paper  evidence  of  it,  and  withoat 
notice  thereof  to  plaintiff. 

NoW|  the  case  of  Vanniee  v.  Bergen,  16  Iowa«  656  [86  Am* 
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Dec.  531],  is  the  only  case  in  this  state  which  can  be  claimed 
to  be  at  all  analogous  to  this.  *  And  yet,  there  the  debt  of  the 
judgment  creditor  and  purchaser  was  contracted,  while  tho 
adverse  claimant's  lien  upon  the  common  debtor's  property 
was  clear  and  indisputable.  This  lien  continued  to  the  time- 
of  judgment.  The  lien-holder  after  this  bought  the  land  of 
the  mortgagor,  the  common  debtor,  paying  therefor  something 
beyond  the  amount  due  on  the  mortgage.  The  mortgagee's 
interest  after  this  was  sold  under  the  judgment,  and  the  raort* 
gagee  filed  a  bill  to  set  aside  the  entry  of  satisfaction,  to  re- 
vive the  mortgage,  and  to  have  the  lien  thereof  declared 
paramount  to  that  of  the  judgment.  Bergen,  the  debtor  and 
mortgagor,  was  insolvent  at  the  time  he  sold  to  the  mortgagee. 
His  ability  to  pay  was  as  great  after  as  before,  having  no  prop-^ 
erty  then  or  afterwards  from  which  the  judgment  could  have 
been  made.  Nothing  was  therefore  lost  to  the  creditor  by  the 
mortgagee's  act  in  purchasing  the  land  and  satisfying  hia 
mortgage.  And  these  facts  were  shown.  Nothing  of  thi» 
kind  appears  in  this  case.  As  to  the  condition  of  Quigley's- 
property  or  his  ability  to  pay,  the  record  is  silent.  The  case,, 
then,  is  simply  this:  that  plaintiff  bought  an  apparently  good 
legal  title,  without  notice,  actual  or  constructive,  of  the  defend- 
ant's outstanding  equities;  and  there  is  nothing  in  the  circum- 
stances to  show  that  he  should  not  be  protected  as  fully,  and 
to  the  same  extent,  as  any  ordinary  purchaser  for  value.  So- 
holding,  his  title  must  prevail,  and  the  judgment  below  be  re- 
versed, unless  the  second  and  only  remaining  point  can  avail 
appellee. 

It  seems  that  the  execution  against  Quigley  was  issued 
December  27, 1861;  that  on  the  6th  of  March,  1862,  the  sherifiF 
made  his  levy,  and  advertised  the  property  for  sale,  and  sold 
it  on  the  15th  of  April.  All  the  proceedings  were  under  this- 
execution,  and  the  objection  is,  that  as  the  sale  was  made  more 
than  seventy  days  from  the  teste  of  the  writ,  it  was  void,  and 
plaintiff  took  no  title. 

The  law  is,  that  the  officer  shall  indorse  on  the  execution^ 
the  day  and  hour  of  its  receipt,  and  '^  make  a  sufficient  retun> 
thereof,  together  with  the  money  collected,  on  or  before  th» 
seventieth  day  from  such  delivery  ":  Revision,  sees.  3255, 8257.. 
When  the  sheriff  received  the  writ  in  this  case  does  not  ap- 
pear, but  we  shall  assume  that  it  was  the  day  of  its  date.  I» 
the  sale  void,  therefore,  because  made  after  the  seventieth  day^ 
the  levy  and  advertisement  being  before  that  time? 
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In  Stein  ▼.  Chawbless,  18  Iowa,  474,  it  is  eaid  to  haye  beer 
long  and  often  settled  that  if  the  officer  levied  before  the  ex 
piration  of  the  execution,  he  may  complete  the  sale  as  well 
after  as  before  the  return  day  of  the  writ.  That  case  was  under 
the  Revision,  and  therefore  like  this.  And  the  doctrine  there 
«tated  is  clearly  sustained  by  the  authorities  cited:  PhiUips  v. 
Dana,  3  Scam.  551;  Wood  v.  Colvin,  5  Hill,  231  [38  Am.  Dec 
698];  Wheaton  v.  Sexton^  4  Wheat.  503.  In  the  last  case,  Jus- 
tice Johnson,  in  delivering  the  opinion,  says:  "  The  court  can 
only  express  its  surprise  that  any  doubt  could  be  entertained. 
The  purchaser  depends  on  the  judgment,  the  levy,  And  the 
deed.  All  other  questions  are  between  the  parties  to  the  judg- 
ment and  the  marshal."  And  see  further  Averill  v.  TTtbon,  4 
Barb.  180;  Cox  v.  Joiner,  4  Bibb,  94;  Clerk  v.  Witl^erSf  2  Ld. 
Baym.  1075;  Jackson  v.  Roeeveltf  13  Johns.  97;  Cavender  v. 
Smithy  1  Iowa,  306,  and  cases  there  cited.  This  being  the 
rule,  it  follows  that  the  objection  cannot  avail;  and  it  also  fol* 
lows  that  plaintiff's  title  is  paramount  to  that  of  defendant; 
that  there  was  error  in  the  action  of  the  court  below;  that  said 
Judgment  must  be  reversed,  and  the  proceedings  remanded  for 
judgment  in  accordance  with  this  opinion. 

Reversed. 

EQurnis,  LiABnJTT  of  Exbcution  Pubchasxb  to.  —  "The  jndpaenl 
Hsreditor  may  beoome  a  pnrchasar  at  the  sale.  In  bo  doing  he  may  make 
«  bid,  and  thereby  produce  a  complete  or  partial  aatisfaction  of  his  judgment. 
The  question  then  arises,  whether  he  thereby  becomes  a  purchaser  for  value, 
and  whether  as  such  he  is  protected  by  the  registry  law  from  infirmities  in 
the  debtor's  title  of  which  when  purchasing  the  creditor  had  no  notice^ 
4ustual  or  constructiTe.  In  Iowa,  a  judgment  debtor,  at  the  rendition  €d 
•the  judgment,  held  lands  under  an  implied  trust,  in  pursuance  of  which,  sub- 
sequent to  the  judgment,  he  made  a  conreyance  to  his  ceafui  que  tnuL  The 
latter  failed  to  record  his  deed,  and  the  lands  were  sold  to  the  creditor  with- 
•out  any  notice  of  the  deed,  or  of  the  facts  out  of  which  it  arose.  The  su- 
^preme  oourt  thought  this  a  proper  case  in  which  to  apply  the  'wholesome  rule 
•of  equity,  that  where  one  of  two  innocent  persons  must  suffer,  the  loss  will 
iedl  upon  that  party  who  has  been  guilty  of*  the  first  negligence,'  and  there- 
i ore  sustained  the  title  of  the  creditor  based  on  the  purchase  under  his  own 
Judgment.  This  case  was  but  an  affirmance  of  a  prior  decision  in  the  same 
«tate  declaring  that  'when  a  creditor  merges  his  judgment  into  a  title,  with- 
out actual  or  constructiTe  notice  of  prior  equities,  he  becomes  a  purchaser, 
«nd  is  entitled  to  protection,  in  the  absence  of  equitable  circumstances,  with 
any  other  subsequent  bona  fide  purchaser.'  But  probably  a  slight  preponder- 
«noe  of  the  authorities  dissents  from  the  conclusions  reached  in  Iowa,  and 
yriMTifAina  that '  to  coustituto  a  person  a  bona  fide  purchaser  within  the  mean- 
ing of  the  statute,  he  must,  upon  the  faith  of  the  purchase  of  the  property, 
liave  adt^anced  for  it  a  Taluable  consideration,'  and  that  'if  he  was  a  creditor 
anteoedent  to  his  purchase,  and  paid  for  the  purchase  by  a  credit  on  his  de> 
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mand,  then,  inasmuch  as  he  has  parted  with  no  consideration  on  the  faith  of 
the  purchase,  he  is  not  a  bona  fide  purchaser  within  the  meaning  of  the  stat* 
ute ' ":  Freeman  on  Executions,  sec.  33C. 

ExsounoN  Crkditob  Who  Puhcuasvs  Lands  ov  Dxbtor  at  ezeoutioa 
tale,  though  not  a  bomafidt  purchaser,  is  protected  against  a  prior  unrecorded 
•deed  from  the  debtor  by  virtue  of  registration  laws  which  protect  "all  sub- 
sequent purchasers  and  creditors,**  provided  he  had  no  notice  of  the  deed 
before  his  judgment  became  a  lien  on  the  property:  Ayrt»  y.  Dwprey,  86  Am. 
Dec.  657,  and  note. 

Sauk  aiteb  Rkturn  Dat  ov  Whit  ov  ExsounoN.  — There  is  a  oonfliol 
-oi  authority  as  to  the  validity  of  such  sales:  See  PeitingiU  v.  Moss,  74  Am. 
Dec.  747,  and  note.  The  principal  case  is  cited  to  the  point  that  such  a  sale 
IS  valid,  in  Tharingtan  v.  Allen,  21  Iowa,  291;  Moomtjf  v.  Maas,  22  Id.  386; 
WrigJU  V.  HowtU,  35  Id.  295.  It  is  also  cited  to  the  point  that  a  purchaser 
«t  execution  sale  takes  the  property  purchased  discharged  of  all  eqnities 
arising  under  xmrecorded  deeds  of  which  he  had  no  actual  or  constructive 
notice,  in  WaOacs  v.  BaHle^  21  Id.  849;  WaOoer  v.  Bl9Um,2l  Id.  629;  Laikraf 
T.  Brtmi^  23  Id.  61. 
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[21  Iowa,  140.] 
^mcaasm  bt  Cribttor  ov  Fnui  to  Rklxasb  Onv  Partner  akd  Look  to 
Othxr  Two  for  Payment  of  his  claim,  where  the  released  partner  ia 
not  shown  to  have  acted  upon  the  faith  of  the  promise,  or  to  have  re* 
leased  any  security,  is  without  consideration,  and  does  not  release  the  lat* 
ier  from  liability. 

Plaintiffs  sue  Hall,  Van  Winkle,  and  Wheeler,  late  part- 
ners under  the  firm  name  of  Van  Winkle  &  Co.,  for  the  value 
of  some  hogs  theretofore  sold  by  plaintiffs  to  them.  Hall 
alone  answers.  The  third  subdivision  of  his  answer  is  to  the 
following  effect:  After  the  purchase  of  the  hogs,  and  while 
they  were  still  on  hand,  the  firm  dissolved  by  mutual  consent, 
Van  Winkle  and  Wheeler  continuing  the  business.  They 
were  to  assume  all  the  debts  of  the  firm,  and  absolved  Hall 
from  all  liability  on  account  thereof;  that  in  pursuance  of 
Ihis  agreement.  Van  Winkle  and  Wheeler  went  to  plaintiffs 
and  informed  them  of  this  arrangement,  and  plaintiffs  then 
and  there  released  Hall  from  all  liability  to  them  on  any  ac- 
count, and  particularly  on  account  of  the  hogs;  that  at  this 
time  Van  Winkle  and  Wheeler  were  solvent  and  able  to  pay, 
but  that  they  have  since  become  insolvent.  Plaintiffs'  de- 
murrer to  this  coimt  was  sustained,  upon  which  point  Hall 
Jippeals. 

/.  A.  HiMf  for  the  appellant. 

J£iteheU  and  Kidder^  for  the  appellees. 
Am.  dbc  voi^  lxxxix— » 
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By  Courts  Dillon,  J.  The  arrangement  between  the  part* 
ners  according  to  the  allegations  of  the  third  coont  of  the 
answer,  was,  that  the  two  remaining  members  of  the  firm 
shoold  assume  and  pay  the  firm  debts.  In  this  arrangement 
it  is  not  alleged  that  the  plaintifis  were  consulted.  It  is  not 
even  distinctly  alleged  that  Hall  went  to  the  plaintiff's  and 
obtained  their  promise  to  release  him;  but  the  allegation  is, 
that  "Van  Winkle  and  Wheeler  went  to  the  plaintifis  and 
informed  them  of  the  agreement  and  of  their  undertakings, 
and  the  said  plaintifis  then  and  there  released  this  defend- 
ant," etc.  The  subsequent  insolvency  of  Wheeler  and  Van 
Winkle  is  averred,  but  it  is  not  averred  that  the  appellant, 
relying  upon  the  promise  to  release  him,  was  thereby  lulled 
into  repose  or  prevented  from  obtaining  indemnity  or  security. 
We  need  not,  therefore,  consider  the  force  and  efiect  of  such 
an  allegation  if  it  had  been  made.  The  allegation  that  the 
hogs  purchased  of  the  plaintifis  were  on  hand  at  the  time  of 
the  dissolution,  and  of  the  promise  of  the  remaining  mem- 
bers of  the  firm  to  pay  the  plaintifis,  is  immaterial  without 
an  allegation  that  the  appellant  had  a  lien  on  or  posseesioa 
of  them  for  his  security,  and  parted  with  them  on  receiving 
plaintifi's'  promise  to  release  him.  It  is  to  be  remarked  that 
the  promise  of  Wheeler  and  Van  Winkle  is  not  evidenced  by 
bill  or  note,  nor  was  the  alleged  release  to  plaintiff  evidenced 
by  a  receipt. 

Wheeler  and  Van  Winkle  were  before  bound  to  pay  the 
debt.  Their  new  promise  gave  to  the  plaintiffs  nothing  that 
they  did  not  before  possess.  The  terms,  time,  or  amount  of 
the  indebtedness  to  the  plaintiffs  were  in  no  way  altered. 

The  appellant  is  not  shown  to  have  parted  with  any  seen* 
rity,  or  to  have  acted  upon  the  faith  of  the  promise  to  release- 
him;  for,  as  before  remarked,  it  is  not  clearly  alleged  that  the- 
promise  to  release  the  appellant  was  made  directly  to  hinu- 
Under  these  circumstances,  the  promise  to  release  was  with-- 
out  consideration;  the  new  promise  is  not,  without  execution^ 
to  be  taken  as  a  satisfaction  of  the  old  liability.  By  the  force^ 
of  the  authorities  in  this  state  and  elsewhere,  we  must  afiirn^ 
the  ruling  of  the  court  below:  Frentress  v.  Markle^  2  G.  Greene^ 
633,  directly  in  point;  and  see  also  HaU  v.  Smith,  10  Iowa,  45;. 
B.  C,  15  Id.  584;  Harrison  v.  Close,  2  Johns.  448  [3  Am.  Dec. 
444];  MiUheU  v.  Hawley,  4  Denio,  414  [47  Am.  Dec.  260];  S 
Am.  Law  Reg.,  N.  8.,  art  Accord  and  SatiafactioDy  pp.  66  et 
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seq.;  Story  on  Contracts,  982  a;  2  Paraons  on  Contracts,  194, 
195. 

Affirmed.  

Traitsfeb  or  Ihtebist  bt  Portion  or  Paxthibs  to  Othkbs  Don  vov 
DiscHAROB  ORiQDfAL  Pabtnkrs,  dof  impose  upoQ  the  sabsequent  partners 
any  new  liability  to  the  partners  of  the  first.  Partner's  engagement  to  pay 
partnership  debts  is  bat  personal  oontracti  and  creates  no  lien,  where  it  is 
entered  into  by  him  on  a  nle  to  him  of  his  pwtiier's  interast:  Baket^9  Appeal^ 
CO  Am.  Dec.  752. 


LiviNosTON  V.  McDonald. 

(21  Iowa,  I6ai 

SuBVAOS  Water.  —  Owner  of  higher  lands  may,  in  the  improvement  of  his 
lands,  or  for  his  own  nse,  retain  all  the  surface  water,  that  is,  water  flow- 
ing in  no  regular  or  definite  channel,  upon  his  land,  and  prevent  it  fmok 
percolating  or  flowing  upon  the  lower  land  of  an  adjoining  proprietori  or 
he  may  ho  drain  such  surface  water  as  to  prevent  any  portion  of  it  reach* 
ing  such  lower  lands. 

BvHTACS  Water  —  Drain  age. — Where  the  owner  of  higher  lands  con* 
stmcted  a  ditch  to  drain  the  sorface  water  therefrom,  which  increased 
the  flow  of  water  upon  a  lower  proprietor,  or  which  threw  the  water 
upon  his  land  in  a  manner  different  from  that  in  which  it  would  have 
naturally  flowed,  to  the  latter's  injury,  the  former  is  liable  for  the  injury 
thus  occasioned,  even  though  the  ditch  was  constructed  by  him  in  the 
course  of  the  ordinary  use  and  improvement  of  his  farm. 

SuKrACB  Water — Drainage.  — Injuries  by  flowing  surface  water,  done  to 
a  neighbor  as  the  result  of  ordinary  farming  operations,  such  as  plow 
furrows,  are  not  actionable;  but  where  ditches  which  caose  an  increased 
flow  of  water  on  the  lands  of  an  adjoining  owner  were  dug  to  reclaim  or 
improve  the  land,  the  higher  owner  is  liable. 

The  opinion  contains  a  sufficient  statement  of  the  case. 

Hammond  and  Siacy^  for  the  appellant. 

Fm  B.  and  John  McKean,  for  the  appellee. 

By  Court,  Dillon,  J.  The  questions  presented  in  this  case 
are,  in  this  state,  now  for  the  first  time  to  be  judicially  deter- 
mined. They  are  questions  of  no  ordinary  interest  to  the 
Jurist,  and  of  no  ordinary  importance  to  the  citizen  and  prop- 
erty owner.  In  adjudicating  them,  we  must  duly  regard  on 
the  one  hand  the  just  rights  of  property,  and  on  the  other  the 
just  demands  of  agriculture  and  the  improvement  of  land  for 
fanning  and  agricultural  purposes.  There  is  no  statute  in 
this  state,  as  there  is  in  some  others,  defining  or  regulating 
the  rights  of  adjacent  owners  in  respect  to  ditches  or  drainage: 
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French  v.  TPWte,  24  Conn.  170;  Thompson  v.  Trectsurer^  11 
Ohio  St.  678;  Stout  v.  Freeholders  etc.,  25  N.  J.  L.  202. 

The  rights  of  the  parties  are  therefore  to  be  determined 
upon  the  general  principles  of  the  law.  Before  proceeding  to 
state  these  as  applicable  to  the  case,  it  is  advisable  to  bring 
out  and  define  somewhat  more  definitely  the  exact  nature  of 
the  case  itself. 

The  defendant  is  the  proprietor  of  the  higher  ground  or 
superior  heritage  or  estate;  the  plaintiff,  of  the  lower  and 
inferior  estate.  Naturally  the  water  drains  or  flows  from  the 
defendant's  low  or  slough  land  into  and  upon  the  like  land  of 
the  plaintiff. 

The  work  of  the  defendant  of  which  the  plaintiff  com- 
plains is  what  is  termed  a  mole  or  underground  ditch  or 
drain,  about  two  hundred  yards  in  length,  artificially  con- 
structed, a  short  distance  below  the  surface,  in  the  low  or 
slough  land  of  the  defendant,  and  terminating  in  an  open  end 
or  mouth  near  the  land  of  the  plaintiff,  through  which  mouth 
it  discharges  the  water  which  in  its  course  it  has  received  and 
collected. 

With  respect  to  the  effect  of  ditches  or  drains  constructed 
in  this  manner  (and  they  seem  recently  to  have  become  quite 
common),  the  evidence  tended  to  show  that  they  increased 
the  flow  of  water,  concentrating  and  carrying  it  off  in  a  body. 
Some  of  the  witnesses  would  not  say  that  a  given  tract  of 
land  would,  on  the  whole,  discharge  more  water  in  a  year  with 
one  of  these  mole  ditches  than  without  it;  but  its  effect  was 
said  to  be  to  bring  water  to  the  surface  which  otherwise  would 
have  remained  in  or  soaked  through  the  ground,  and  that  in 
this  way  the  amount  of  water  flowing  on  the  surface  would  be 
increased. 

The  evidence  would  warrant  the  jury  in  finding  that  the 
defendant's  drain  caused  an  increased  amount  of  water  to  flow 
upon  and  over  the  plaintiff's  land,  standing  upon  it,  and  in- 
juring it  in  at  least  the  amount  returned  by  the  jury.  There 
is  therefore  no  ground  to  interfere,  because  the  verdict  is 
against  the  evidence.  If  the  court  did  not  misdirect  the  jury 
in  respect  to  the  law,  its  judgment  must  be  afiirmed. 

The  water  in  question,  it  must  be  remembered,  was  not  a 
running,  natural  stream,  with  a  defined  and  known  channel. 
With  respect  to  such  waters  the  principles  of  law  regulating 
the  rights  of  adjacent  proprietors  are  well  settled.  They  are 
Qowheone  more  perspicuously  and  accurately  expressed  than 
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by  Chancellor  Kent  (3  Com.  439,  440),  whose  statement  of  the 
law  on  this  subject  has  on  more  than  one  occasion  been  ap- 
provingly quoted  and  followed  by  English  courts:  Embrey  v. 
Owen,  6  Ex.  353,  369,  per  Parke,  B.;  Wood  v.  Waudy  3  Id.  775. 

And  though  the  ditch  in  question  is  underground,  we  do  not 
deem  the  water  which  it  drains  or  carries  as  hidden  or  sub- 
terraneous and  unknoFm,  to  which  class  of  waters  ever  since 
(and  indeed  before)  the  well-known  case  of  Acton  v.  BlundeU, 
12  Mees.  &  W.  325, 354  (1843),  a  rule  very  diflferent  from  that 
governing  ordinary  watercourses  has  been  applied.  See,  on 
this  subject,  some  of  the  cases  more  or  less  touching  the  one  in 
hand,  the  following:  2Am.  LawBeg.,N.  S.,  65;  Professor  Wash- 
bum's  valuable  article  on  *'  Rights  in  Subterranean  Waters," 
and  authorities  cited;  Bassett  v.  Salisbury  Mfg,  Co.,  3  Am.  Law 
Reg.,  N.  S.,  223y  with  Judge  Redfield's  note  and  cases,  p.  238; 
Chatfield  v.  Wilson,  28  Vt  49,  S.  C,  5  Am.  Law  Reg.,  O.  S., 
528,  correlative  rights  of  adjacent  owners  respecting  percolat- 
ing  water;  Harwood  v.  Benton,  32  Vt.  724;  Roath  v.  DriscoU, 
20  Conn.  533  [52  Am.  Dec.  352],  treating  subterranean  water 
as  part  of  the  earth  as  to  ownership;  Brown  v.  lilius,  27  Id. 
84  [71  Am.  Dec.  49];  Chasemore  v.  Richards,  5  Jur.,  N.  S.,  873; 
8.  C,  5  Hurl.  &  N.  990;  Ellis  v.  Duncan,  21  Barb.  230;  S.  C. 
affirmed  by  court  of  appeals  March^  1864,  as  stated  in  Goodah 
V.  Tuttle,  29  N.  Y.  459  (1864),  cutting  oflP  underground  sApply 
of  water  from  plaintiflf's  spring;  Wheatley  v.  Baugh,  25  Pa.  St. 
528  [64  Am.  Dec.  721];  Rawstron  v.  Taylor,  33  Eng,  h.  A 
Eq.  428;  S.  C,  11  Ex.  369;  11  Id.  602;  Smith  v.  Kennck,  7 
Com.  B.  515,  62  Eng.  Com.  L.  513;  New  Albany  and  Salem 
R.  R,  Co.  V.  Peterson,  14  Ind.  112  [77  Am.  Dec.  60];  Luther  r. 
Winnisimmit  Company,  9  Cush.  171. 

This  is  strictly  a  question  of  drainage, — a  question  relat* 
ing  to  surface  or  superficial  percolating  waters,  which,  though 
customarily  and  naturally  flowing  in  a  known  direction  and 
course,  have,  nevertheless,  no  banks  or  channels  in  the  soil. 

Now,  the  cases  (see  some  of  them  above  referred  to)  hold, 
and  perhaps  rightly  hold,  that  with  respect  to  such  waters  the 
defendant  would  have  such  ownership  that  he  would  not  be 
liable  if  in  the  improvement  of  his  land,  or  to  supply  his  own 
uses,  he  should  appropriate  them  all,  and  thereby  prevent  any 
portion  of  them  from  filtrating  through  or  percolating  into  or 
flowing  upon  the  plaintiff's  land:  Chatfield  v.  Wilson^  28  Vt 
49;  Rawstron  V.  Taylor,  11  Ex.  369. 

But  upon  this  we  need  give  no  definite  opinion,  as  we  deem 
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/it  to  be,  though  a  somewhat  similar,  yet  not  necessarily  the 
-same  question,  as  the  one  presented  in  the  case  at  bar. 

Still,  the  principle  seems  to  be  correct  (as  held  in  Ratostron 
V.  Taylor,  supra)  that  the  owner  of  the  higher  land  has  an  un- 
qualified right  to  drain  for  agricultural  purposes  his  surfefcce 
water,  i.  e.,  water  flowing  in  no  regular  and  definite  channel, 
and  is  not  liable  to  an  action  by  the  lower  proprietor  for  so 
^draining  it  as  to  prevent  any  portion  of  those  waters  from 
reaching  the  land  of  the  lower  owner. 

Piatt,  B.,  in  delivering  his  opinion  in  the  case  last  referred 
Co,  very  pointedly  said:  '^This  was  merelf  surface  water,  and 
the  defendant  had  a  right  to  drain  his  land,  and  the  plaintiff 
could  not  insist  upon  defendant  maintaining  his  field  as  a  mere 
water-table." 

So  with  equal  force  and  point  Lewis,  G.  J.,  in  delivering  hia 
opinion  in  a  recent  and  well-considered  case  ( Wheady  v. 
Baxigh,  25  Pa.  St.  528  (1855)  [64  Am.  Dec.  721],  remarked: 
^*  Accordingly,  the  law  has  never  gone  so  far  as  to  recognize  in 
one  man  a  right  to  convert  another's  feurm  to  his  own  use  for 
the  purposes  of  a  filter."  And  see  also  opinion  of  Denio,  C.  J., 
in  Ooodale  v.  Tuttle,  29  N.  Y.  459;  BroadberU  v.  Ramaboihamf 
11  Ex.  692;  Chasemore  v.  Richards^  6  Hurl.  &  N.  982;  2  Am. 
Law  Reg.,  N.  S.,  65  et  seq. 

Thid  right  of  the  higher  owner  thus  to  retain,  and  if  he  sees 
fit,  to  appropriate,  all  of  his  surface  waters  to  his  own  use  is 
based  upon  his  dominion  over  the  soil,  which  extends  indefi- 
nitely upwards  and  downwards,  and  is  adopted  as  favoring  the 
reclamation  and  improvement  of  wet  and  miry  lands. 

The  upper  owner  having  this  right  in  and  control  over  the 
surface  waters,  the  question  more  immediately  presented  in 
the  case  at  bar  now  comes:  How  far  may  he  interfere  with  the 
natural  flow  of  these  waters,  if  instead  of  retaining  them,  as 
he  may,  on  his  own  land,  he  chooses  to  allow  them  to  pass  onto 
the  lower  land  of  his  neighbor? 

In  examining  this  subject,  and  in  seeking  to  settle  it  upon 
proper  principles,  it  would  be  inexcusable  to  overlook  the  doc- 
trines of  the  civil  law  respecting  it.  That  law,  embod3ring  the 
accumulated  wisdom  and  experience  of  the  refined  and  culti- 
vated Roman  people  for  over  a  thousand  years,  though  not 
binding  as  authority,  is  often  of  great  service  to  the  inquirer 
after  the  principles  of  natural  justice  and  right. 

By  the  civil  law,  certain  easements,  or  services  (as  they  were 
termed  by  that  law),  were  based  upon  the  relative  situa  ion  of 
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the  premiBes;  and  the  lower  land  owed  to  the  higher  land  the 
service  or  servitude  of  being  bound  to  receive  all  of  the  water 
which  naturally  (without  the  hand  of  man)  flowed  down  upon 
<t.  The  inferior  proprietor  could  not  obstruct  the  flow  to  the 
injury  of  the  superior  proprietor,  nor  could  the  latter  make 
the  servitude  more  burdensome. 

These  rules  are  adopted  by  the  640th  article  of  the  Code 
Napoleon,  relating  to  ''easements  derived  from  the  situation 
of  the  premises."  That  article  may  be  translated  as  follows: 
"The  owner  of  the  lower  ground  is  bound  to  receive  from  the 
higher  ground  the  water  which  naturally  flows  down,  without 
the  human  hand  contributing  to  its  course.  The  owner  of  the 
lower  ground  is  not  permitted  to  make  a  dike  to  prevent  such 
flowing.  The  owner  of  the  higher  ground  can  do  nothing  to 
aggravate  the  servitude  or  easement  of  the  lower  ground." 

In  MaHin  v.  Jett,  12  La.  501  (1838)  [32  Am.  Dec.  120], 
the  civil-law  rule  and  the  rule  under  the  code  of  Louisiana 
were  carefully  considered.  The  Civil  Code  of  that  state  pro- 
vides that  where  two  estates  are  situated  adjacent  to  each 
other,  the  one  below  owes  to  the  other  a  natural  servitude  to 
receive  the  waters  which  naturally  flow  from  the  estate  situated 
above,  provided  the  industry  of  man  has  not  been  used  to 
create  that  servitude;  the  proprietor  below  is  not  at  liberty  to 
raise  any  dam  or  make  any  other  work  to  prevent  this  runniDg 
of  the  waters,  and  the  proprietor  above  can  do  nothing  whereby 
the  natural  eervitude  may  be  rendered  more  burdensome:  La. 
Code,  art  656. 

The  parties  in  Martin  v.  Jett,  supra,  were  owners  of  adjacent 
tracts  of  land,  "  and,"  says  the  court,  '^  the  defendant's  tract, 
which  is  situated  below,  owes  a  servitude  to  that  of  the  plain- 
tiff to  receive  the  waters  which  run  naturally  from  it."  And 
commenting  on  the  last  clause  of  article  656  (above  italicized), 
the  court  make  some  very  important  observations,  so  applica- 
ble to  the  case  in  hand  that  we  feel  justified  in  quoting  them 
somewhat  at  length. 

"  If  we  were  to  take,"  remarks  the  court,  "  this  last  clause 
in  its  strict  literal  sense,  no  doubt  would  remain  on  our  minds 
but  that  the  plaintiff,  by  cutting  numerous  ditches  on  his  land, 
leading  to  a  central  reservoir,  had  greatly  aggravated  the  ser- 
vitude due  by  the  adjoining  estate.  By  means  of  such  canals, 
the  waters  which  would  otherwise  remain  i^tagnant  in  several 
ponds  in  different  parts  of  the  tract,  or"  gradually  flow  onto 
the  defendant's  land,  exposed  to  evaporation  when  spread 
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over  a  wider  surface,  are  collected  and  poured  in  a  mass  upon 
his  neighbor,  and  during  heavy  rains  might  seriously  injure 
his  crop.  But  it  is  contended  that  although  our  code  contains 
no  explanatory  article  similar  to  that  in  the  Code  Napoleon, 
which  in  controversies  like  the  present  directs  the  tribunals 
to  decide  in  such  a  manner  as  to  reconcile  the  respect  due  to 
property  with  the  interests  of  agriculture,  yet  such  ought  to 
be  the  interpretation  of  the  article  in  question  [of  our  code]. 

"  Let  us  see  to  what  extent  the  corresponding  article  in  the 
Code  Napoleon  has  been  thought  by  able  jurists  in  France  to 
authorize  any  artificial  works  by  which  the  servitude  might 
be  rendered  more  onerous  with  a  view  of  favoring  the  great 
interest  of  agriculture.  Duranton,  in  commenting  upon  the 
640th  article  of  the  Napoleon  Code,  which  forbids  the  owner 
of  the  superior  estate  to  do  anything  which  might  aggravate 
the  condition  of  the  inferior  one,  says:  '  Thus  he  cannot  make 
on  his  land  any  works  which  would  change  the  natural  pae* 
sage  (immission)  of  the  water  upon  the  inferior  estate,  either 
by  collecting  it  upon  a  single  point,  and  giving  it  thereby  a 
more  rapid  current,  and  more  apt  to  carry  down  sand,  earthy 
or  gravel  upon  the  laod,  or  by  directing  upon  a  point  upon 
the  same  land  a  much  greater  volume  of  water  than  it  would 
have  received  without  such  works':  1  Dur.,  No.  164,  citing 
Digest,  b.  1,  sec.  1.  But  the  same  author  proceeds  to  say  that 
*  the  owner  of  the  superior  estate  may  make  any  work  upon  it 
necessary  or  simply  useful  to  the  cultivation  of  his  land,  such 
as  furrows  in  a  planted  field.  He  may  also,  in  planting  vines, 
or  forming  a  meadow,  make  ditches  for  the  irrigation  of  the 
meadow,  or  to  make  his  vines  more  healthy  and  vigorous': 
Id.,  No.  165. 

"We  are  by  no  means  disposed  to  give  to  our  (Louisiana) 
code  such  an  interpretation  as  would  in  effect  condemn  to 
sterility  the  superior  estate.    That  every  man  has  the  right  to 

clear  and  cultivate  his  land  cannot  be  doubted But 

it  is  one  thing  to  clear  and  cultivate  arable  lands,  and  an- 
other thing  to  reclaim  lands  naturally  covered  with  stagnant 
waters  in  such  a  way  as  to  throw  the  mass  of  water  which 
would  naturally  remain  in  pools  or  ponds  upon  the  lands  of 
one's  neighbor  situated  below.  The  Roman  law,  which  per- 
haps forms  the  best  anticipated  commentary  upon  this  part 
of  our  code,  permitted  ditches  to  be  cut  by  the  superior  owner, 
not  for  the  purpose  of'  making  water  flow  upon  the  adjacent 
land,  but  for  the  purpose  of  improving  by  cultivation  his  land^ 
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and  making  it  more  healthy,  and  laid  down  the  equitable  rule 
that  he  ought  not  to  ameliorate  his  own  land  to  the  injury  of 
his  neighbors."  Sic  debere  quern  moliorem  agrum  facere^  fie 
victni  deteriorem  fadat:  Digest,  b.  1,  sec.  4. 

"  Each  of  the  neighbors/'  says  Pothier  (Gust  Orleans,  tit. 
13),  "may  do  upon  his  own  heritage  what  seemeth  good  U> 
him,  in  such  manner,  nevertheless,  that  he  doth  not  injure 
the  neighboring  heritage." 

The  very  case  now  before  the  court  was,  at  it  appears  to  us,, 
met  and  provided  for  by  the  laws  of  Justinian.  The  distinc* 
tion  seems  to  be  between  injuries  occasioned  by  strictly  agri^ 
cultural  operations  and  those  occasioned  by  works  designed 
to  reclaim  or  improve  the  land.  In  favor  of  agriculture,  in- 
juries by  flowing  water  done  to  a  neighbor,  as  the  result  of 
ordinary  farming  operations  (as  with  the  plow  in  raising 
crops),  were  not  actionable.  But  if  one,  with  the  design  and 
purpose  of  reclaiming  and  improving  his  land,  makes  ditcher 
upon  it,  and  thus,  by  an  increased  flow  of  water,  or  otherwise, 
causes  an  actual  injury  to  the  lower  owner,  he  is  liable  there- 
for:  Corp.  Jur.  Civ.,  39,  tit.  3,  sees.  2-5. 

It  may  be  doubted  whether  the  common-law  courts  in  this 
country  would  adopt  what  seems  to  be  the  rule  of  the  civil 
law,  so  far  as  to  preclude  the  lower  owner  from  making,  in 
good  faith,  improvements  which  would  have  the  efiect  to  pre- 
vent the  water  of  the  upper  estate  from  flowing  or  passing 
away.  But  even  here  the  lower  owner  should  properly  respect 
the  rightfl  of  his  neighbor:  Earl  v.  De  HaH,  12  N.  J.  Eq.  280 
[72  Am.  Dec.  395]. 

The  courts  might  not  allow  the  lower  owner  to  make  a  dike 
or  embankment  for  the  express  and  only  purpose  of  flowing 
back  water  upon  his  neighbor.  But  if  the  lower  owner,  in  the 
way  of  improvements  judiciously  made,  filled  up  his  land, 
and  this  had  necessarily  or  reasonably  the  consequential  efiect 
to  stop  the  natural  passage-way  of  mere  surface  waters,  it 
would  seem  to  be  the  opinion  of  Chief  Justice  Denio  that  such 
lower  owner  would  not  be  liable.  "  In  respect  to  the  running 
ofi*  of  surface  water  caused  by  rain  and  snow,  I  know,"  saya 
this  able  judge  {Goodale  v.  TuttUj  29  N.  Y.  459),  "of  no  prin- 
ciple which  will  prevent  the  owner  of  land  from  filling  up  the 
wet  and  marshy  places  on  his  own  soil  for  its  amelioration  and 
his  own  advantage  because  his  neighbor's  land  is  so  situate 
as  to  be  incommoded  by  it."  This  language,  however,  waSi 
it  should  be  remarked,  used  with  reference  to  town  and  not 
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country  property.  And  see  and  compare  Earl  y.  De  Hart^  12 
N.  J.  £q.  280  [72  Am.  Dec.  895];  OveHon  ▼.  Sawyer^  1  Jones, 
SOS. 

The  rules  of  the  civil  law,  as  above  shown,  clearly  support 
the  charge  of  the  court  below;  and  those  rules,  so  far  as  they 
deny  to  the  upper  owner  the  right  to  collect  the  water  in  a 
ix)dy,  or  precipitate  it  in  greatly  increased  or  unnatural  quan- 
tities upon  his  neighbor,  to  the  substantial  injury  of  the  latter, 
we  deem  to  be  just  and  equitable.  See  also  Laumier  v.  Franr 
^isj  23  Mo.  181;  Adams  v.  Harrison^  4  La.  Ann.  165;  Hays  v. 
HaySy  19  La.  851;  Lattimore  Y.Davis,  14  Id.  164  [83  Am.  Dec. 
•581];  Washburn  on  Easements,  p.  224,  sec.  16;  Delakoussaye 
V.  Judicsy  13  La.  Ann.  587  [71  Am.  Dec.  521]. 

And  to  this  extent  it  is  supported  by  the  weight  of  authority 
in  common-law  courts. 

Thus,  in  the  very  recent  case  of  MUier  v.  Laubach^  47  Pa.  St. 
154  (1864),  which  was  an  action  for  damages  caused  by  turn- 
ing water  from  the  land  of  the  defendant  to  that  of  the  plain- 
tiff, the  charge  of  the  court  to  the  jury,  that  if  they  found 
that  the  defendant  collected  water  from  his  own  land,  and 
turned  it  in  a  body  upon  that  of  the  plaintiff  through  an 
^urtificial  channel,  to  his  injury,  the  latter  was  entitled  to  re* 
cover  the  damages  he  had  sustained,  was  not  error.  But  the 
owner  of  land  through  which  a  stream  flows  may  increase 
the  volume  of  water  therein  by  draining  into  it  without  lia« 
bility  for  damages  to  a  lower  owner,  but  he  cannot  by  any 
artificial  channel  drain  off  the  water  standing  upon  his  own 
land  to  that  of  another. 

And  Kaufman  Y.  Griesem^r,  26  Pa.  St.  407  [67  Am.  Dec.  437], 
-does  not  decide  a  different  doctrine,  though  it  does  not,  per- 
haps, state  with  exact  precision  the  rule  of  the  civil  law;  and 
€ee  also  Sharpe  v.  Hancock^  8  Scott  N.  R.  46;  Cooper  v.  Barber^ 
Z  Taunt.  99,  opinion  of  Lawrence,  J.;  Wood  v.  Waud^  3  Ex. 
748;  WiUiams  v.  Oale,  3  Har.  &  J.  231,  natural  watercourse 
increased  by  ditching;  Bellows  v.  Sacketty  15  Barb.  96,  102. 
If  the  recent  case  of  Oannon  v.  Hargadon^  10  Allen,  106,  the 
advanced  sheets  of  which  have  been  obligingly  furnished  us 
by  the  learned  reporter,  lays  down  a  principle  essentially  dif- 
ferent from  those  maintained  in  this  opinion,  we  have  only  to 
say  that  we  prefer  the  view  taken  by  us. 

In  the  determination  of  this  case,  we  recognize  the  general 
role  that  each  may  do  with  his  own  as  he  pleases;  but  we 
also  recognize  the  qualification  that  each  should  so  use  his 
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-own  as  not  to  injore  his  neighbor.    Sic  uiere  tmo  nl  aKenmm 

nan  Issdas. 

Now,  in  this  case,  it  was  undoubtedly  practicable  for  the 
defendant  to  have  had  his  drain  terminate  at  a  point  more 
^distant  from  the  land  of  the  plaintiff,  or  to  have  provided  a 
larger  reservoir  or  receptacle  for  the  water,  or  by  side-ditches 
io  have  distributed  the  surplus  water,  as  he  lawfully  might  on 
his  own  land,  and  allowed  it  to  flow  (as  before  the  mole-ditch 
-was  madejr  upon  the  plaintiff's  land  gradually,  and  fix>m  a 
^der  surface. 

The  court,  in  substance,  laid  down  the  law  to  the  jury  to 
be,  that  if  the  ditch  in  question  increased  the  quantity  of 
water  upon  the  plaintiff's  land  to  his  injury,  or  without  in- 
creasing the  quantity,  threw  it  upon  the  plaintiff's  lands  in  a 
different  manner  from  what  the  same  would  naturally  have 
flowed  upon  it,  to  his  injury,  the  defendant  was  liable  for  the 
damage  thus  occasioned,  even  though  the  ditch  was  con* 
structed  by  the  defendant  in  the  course  of  the  ordinary  use 
and  improvement  of  his  farm. 

Upon  the  whole,  we  think  that  in  this  case  the  law  was 
properly  stated.  And  in  so  holding,  we  add  that  we  do  not 
lay  down  any  rule  applicable  to  town  or  city  property:  See 
Bentz  V.  Armgtrong,  8  Watts  &  S.  40  [42  Am.  Dec.  295];  Oood- 
ale  V.  Tuttle,  29  N.  Y.  459;  or  (as  cases  of  this  kind  greatly 
depend  upon  their  special  circumstances)  to  improvements  of 
a  different  character. 

We  recognize  the  fact  (to  use  Lord  Tenterden's  expression) 
that  surface  water  or  slough  water  is  a  common  enemy,  which 
each  land-owner  may  reasonably  get  rid  of  in  the  best  man- 
ner possible;  but  in  relieving  himself,  he  must  respect  the 
rights  of  his  neighbor,  and  cannot  be  justified  by  an  act  hav- 
ing the  direct  tendency  and  effect  to  make  that  enemy  less 
dangerous  to  himself  and  more  dangerous  to  his  neighbor. 
He  cannot  make  his  estate  more  valuable  by  an  act  which 
onnecessarily  renders  his  neighbor's  less  valuable. 

Having,  as  we  have  shown,  the  legal  right  to  retain  and 
control  the  waters  escaping  from  the  ditch,  and  it  being  doubt- 
less practicable  to  do  so,  we  cannot  but  regard  the  act  of  the 
defendant  as  unnecessarily  injurious  to  the  plaintiff.  And  in 
so  holding,  we  do  not  think  we  unduly  abridge  or  unreasonably 
narrow  the  right  to  make  drains  for  the  improvement  or  recla- 
mation of  low  or  wet  lands.  Very  little  is  gained  if  the  same 
act  which  dries  up  one  tract  of  land  renders  the  a^joiniDg 
tmol  twice  as  difficult  to  redeem. 
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We  peroeive  no  error  in  the  action  of  tne  court,  after  instmo-- 
tions  given  but  before  the  cause  was  finally  submitted  to  tho 
jury,  in  allowing  the  plaintifif  to  withdraw  that  portion  of  the 
petition  asking  the  abatement  of  the  drain  as  a  nuisance. 

Affirmed. 


SuPBBioR  Owner  mat  Imfboyb  bib  Lahds  bt  THsowno  lNflRKA«m» 
Waters  ofon  hib  Inferior*  through  the  natnnl  and  enstoinary  channels; 
but  the  principle  should  be  prudently  applied.  But  he  has  no  right  to  dig 
new  chanuela  and  cause  increased  flow  of  water  through  them  upon  his  in- 
ferior's land:  Kauffman  v.  Qr^»aMT^  67  Am.  Deo.  437.  Upper  estate  is  en- 
titled to  natural  servitude  upon  lower  estate  for  the  purposes  of  drainage, 
and  levees  or  dams  erected  to  prevent  the  flow  of  waters  of  a  stream  passing, 
through  both  estates  are  an  infringement  upon  the  right  of  servitude  apper- 
taining to  the  upper  estate:  Hooper  v.  WVSkxMon^  Tl  Id.  194;  Dtlahawnaoft  t. 
JwUce,  71  Id.  621.  Right  to  have  water  flow  off  land  through  natural  draina 
belongs  to  the  owner  of  the  land,  without  the  acquisition  of  the  easement  by 
prescription,  and  he  may  lawfully  remove  an  embankment  erected  by  another 
which  obstrocts  or  cuts  off  such  flow:  Overton  v.  Sawyert  62  Id.  170;  see  ala» 
Earl  V.  Dt  ffari,  72  Id.  395;  BaaaeU  v.  SdliAmry  Mfg.  Co.,  82  Id.  179,  and 
notes. 

The  frinod*al  case  is  crncD  in  OiUhan  v.  Madiaon  Co.  H,  IL  Co,,  49  SL 
486,  where  the  court  decide  that  the  owner  of  a  servient  heritage  has  no  rights 
by  embankments  or  other  artificial  means,  to  stop  the  natural  flow  of  the  sur- 
face water  from  the  dominant  heritage,  and  thus  throw  it  back  upon  the  lat- 
ter. It  is  also  cited  in  TempUton  v.  VaaMoe,  72  Ind.  134,  where  it  is  held 
that  where  the  situation  of  two  adjoining  fields  is  such  that  the  surface  water 
from  rain  and  melting  snow  flows  naturally  from  one  field  upon  the  other,  the 
owner  of  the  upper  field  may  not  construct  drains  or  trenches  so  as  to  concen- 
trate the  flow  of  water  upon  the  lower  field  and  increase  the  wash  upon  the 
land.  The  rights  of  the  owner  of  an  upper  field  to  make  drains  on  his  own 
land  is  restricted  to  such  as  are  required  by  good  husbandry.  This  questiafli 
is  learnedly  discussed,  and  the  principal  case  cited,  in  Hoyl  ▼•  CHtif  i^Hwdmm^ 
27  Wis.  666^  and  Bamedak  v.  FooU^  66  Id.  667. 


Nicholas  v.  Pueozbll. 

[21  lOWA,  266.] 

UroN  Death  of  Husband,  Whe  mat  Continur  to  Ooooft  Wbdlb  o9 

HovBSTEAB  UNTIL  OTHERWISE  DISPOSED  ov  according  to  law,  and  tht 
fact  that  the  widow  marries  again  does  not  render  the  homestead  liable 
to  partition  at  the  suit  of  the  deceased  husband's  heirs. 
Upon  Death  of  Husband,  Widow  is  Entitled  to  Whole  of  Hokbstead^ 
AND  also  to  her  Sharb  OF  Othsr  PROPERTY,  and  in  case  of  parti- 
tion,  the  homestead  will  not  l^e  incladed  in  the  share  awarded  to  the 
wid  w,  but  she  will  be  allowed  to  occupy  the  homestead,  and  will  in  ad- 
dition bo  awarded  her  share  of  all  the  remaining  property* 
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This  is  a  proceeding  for  the  partition  of  the  estate  of  John 
Nicholas,  who  died,  leaving  him  surviving  a  widow,  but  no  chil- 
dren, and  the  plaintiffs,  his  brothers.  The  defendant  is  his 
widow,  who  since  his  death  has  married  Purczell.  Defendant 
claims  forty  acres  of  the  land  sought  to  be  partitioned  as  her 
homestead,  and  shows  that  it  had  be'en  used  as  such  by  herself 
And  husband  for  five  years  prior  to  his  death,  and  by  herself 
alone  and  with  her  second  husband  for  seven  years  since  that 
time.  The  district  court  refused  to  partition  the  homestead,  or 
to  consider  it  in  the  proceedings  in  any  manner,  but  partitioned 
the  remaining  lands  of  the  estate,  giving  half  to  plaintiffs  and 
half  to  the  defendant    Plaintiffs  appeal. 

D.  C,  Cloudy  for  the  appellants. 
Tmey  and  Birdj  for  the  appellee. 

By  Court,  Cole,  J.  This  is  not  a  proceeding  for  the  assign-^ 
ment  of  dower,  and  it  is  not  necessary  for  us  to  consider  the 
various  statutes  in  relation  to  dower  in  order  to  determine 
this  case.  The  plaintiffs  in  their  petition  set  forth  that  they, 
■as  brothers  of  John  'Nicholas,  are  entitled  to  one  half  of  his 
real  estate,  and  that  the  defendant,  Matilda,  as  his  widow,  is 
entitled  to  the  other  half,  he  having  died  without  issue.  That 
they  have  not  misapprehended  the  law  in  this  particular  to 
their  prejudice  is  decided  in  Bums  v.  Keas^  21  Iowa,  257. 

Our  homestead  statute  provides  (Revision,  section  2295 
[1263]):  "  Upon  the  death  of  either  husband  or  wife,  the  sur- 
vivor may  continue  to  possess  and  occupy  the  whole  home- 
stead until  it  is  otherwise  disposed  of  according  to  law."  The 
right  of  the  wife  to  possess  and  occupy  the  whole  of  it,  and 
without  partition,  is  thus  expressly  provided  for,  and  no  court 
ought  to  be  willing,  as  it  has  not  rightfully  the  power,  to  dis- 
regard this  most  beneficent  provision.  The  concluding  words, 
^'  until  it  is  otherwise  disposed  of  according  to  law/'  do  not 
affect  the  right  of  the  defendant,  Matilda,  to  possess  and  oc- 
cupy the  whole  of  the  homestead  under  the  facts  of  the 
case.  That  language  may  refer  to  cases  where  the  homestead 
is  liable  for  an  antecedent  debt,  as  provided  for  in  section 
2281  [1249]  of  the  Revision;  or  to  cases  where  the  title  of  the 
owner  is  less  than  a  fee,  and  terminates  under  conditions  an- 
nexed to  the  title  by  contract  or  by  law;  or  to  cases  of  aliena- 
tion, by  the  parties  having  right  to  convey;  or  other  cases  not 
needful  to  mention.  Of  course,  we  do  not,  as  it  is  not  neces- 
sary for  us  to,  determine  in  whom  the  legal  title  vested  upon 
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the  death  of  John  Nicholas,  the  owner;  nor  what  will  be  the 
rights  of  the  plaintiffs  upon  the  termination  of  the  homestead 
character  of  the  property.  All  that  we  do  decide  is,  that  the- 
homestead,  under  the  facts  of  this  case,  is  not  now  liable  to 
partition  at  the  suit  of  these  plaintiffs. 

Nor  have  they  the  right  to  say  that  the  widow  shall  take 
the  whole  homestead  in  her  half  of  the  entire  real  estate;  for 
that  necessarily  involves  the  right  of  partition.  If  partition 
could  be  made  when  the  estate  or  interest  was  large  enough 
to  give  the  widow  the  whole  homestead,  it  could  logically  be 
made  when  she  would  receive  less,  and  thus  override  the  letter 
and  spirit  of  the  homestead  statute.  The  survivor  has  the 
right  to  possess  and  occupy  the  whole  homestead,  and  also, 
in  case  of  no  issue,  to  one  half  the  other  estate  of  the  de- 
ceased. 

It  follows,  therefore,  that  there  was  no  error  in  the  judg- 
ment of  the  district  court,  and  the  same  will  be  affirmed,, 
without  prejudice  to  any  present  or  future  contingent  rights  in 
the  homestead  property. 

Affirmed.  

Wife's  Right  and  Xifmnrr  in  Homsstkad:  See  AtJd/naon  ▼.  AM»mm, 
TJ  Am.  Dec.  712;  note  to  Taylor  "v.  Boulware^  67  Id.  645.  The  principal  caae 
Ifl  cited  and  followed  in  Dcdda  v.  Dodds,  26  lowa^  31 1,  where  it  waa  decided 
that  the  homestead  in  the  poaseasion  of  the  anrviving  huaband  or  wife  cannot 
be  partitioned  among  the  heira  of  the  deceaaed,  but  may  be  retained  by  the 
sorvivor  without  interferenoe  from  them.  Alao,  that  the  widow  of  a  hus- 
band dying  without  iasue  Ib  entitled  to  but  one  half  of  the  real  estate  left  by 
the  deceased,  other  than  the  homestead.  It  is  cited  to  the  same  point  Ia 
JchMmw.  Oixyhrd,  41  Id.  366,  and  Meyer  v.  Meyer,  23  Id.  369. 


Lbaoh  V.  Forney. 

rsi  Iowa,  2n.J 
Wbxrb.  Hubband  has  Gohtraotsd  to  Comnr  Laxtd^  ahd  hu  Wo* 
AiTBRWABDS  Refusbs  TO  JoEN  IN  Dbid  and  relinquish  her  dower,  th# 
vendee  may  either  accept  performance  by  the  husband  to  the  extent  of 
lus  ability,  and  retain  so  much  of  the  purchase-money  as  shall  be  propor- 
tionate to  the  utmost  possible  outstanding  or  contingent  interest  no^ 
certainly  oonyeyed  to  him,  without  interest^  until  the  title  is  perfeeted^ 
or  refuse  such  partial  title,  and  have  his  aotioii  for  damages  for  tha  brsaA 
of  the  contract. 

Thb  opinion  states  the  point. 
£.  W.  Oriswold,  for  the  appellant 
Soardman  and  Browny  for  the  appellaai. 
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By  Coorty  Cols,  J.  This  cause  was  not  argued  orally,  nor 
have  we  been  so  fortunate  as  to  find  an  argument  in  print  or 
writing,  or  even  a  brief  of  points  and .  authorities.  It  seem» 
that  the  only  legitimate  question  presented  by  the  record  in 
the  case  is,  whether  a  vendor  of  real  estate  may  avoid  a  spe- 
cific performance  of  his  convenant  to  convey  a  good  and  suOi- 
cient  title  by  showing  that  his  wife,  who  is  entitled  to  dower 
therein,  refuses  to  join  the  conveyance  or  relinquish  her  dower 
in  any  manner. 

It  appears  to  have  been  the  earlier  practice  of  courts  of 
equity  to  specifically  enforce  such  contracts,  and  to  require- 
the  husband  to  procure  the  conveyance  by  the  wife,  and  to  im- 
prison him  until  he  did  perform  his  covenant  by  so  doing: 
Hall  V.  Hardyj  3  P.  Wms.  189;  Morris  v.  Stephensonj  7  Ves- 
474,  and  cases  cited.  This  ruling  was  based  upon  the  pre- 
sumption that  the  husband  had,  before  he  entered  into  th» 
covenant,  first  gained  the  wife's  consent  for  that  purpose^ 
Story's  Eq.  Jur.,  sec.  731-735,  and  authorities  cited. 

Mr.  Justice  Story,  while  conceding  that  there  are  many- 
precedents  for  this  ruling,  most  strongly  dissents  from  it  upon 
principle,  and  cites  in  support  of  his  views  the  opinion  of  Lord 
Eldon  in  Emery  v.  WdaCy  8  Ves.  514;  see  also  cases  cited  to 
section  734  of  Story's  Eq.  Jur.  But  there  are  some  cases  which 
have  gone  far  beyond  the  doctrine  as  claimed  by  Judge  Story^ 
and  hold  that  the  vendee  cannot  compel  the  specific  perform- 
ance of  a  contract  for  the  sale  of  land  if  the  vendor  is  a  mar- 
ried man  and  his  wife  refuses  to  sign  the  deed:  Harvna  v. 
PhiUipSj  1  Grant  Gas.  253,  and  cases  cited;  Seager  v.  Buma^  4 
Minn.  141;  Weed  v.  Terry,  2  Doug.  (Mich.)  344  [45  Am.  Deo., 
257];  see  also  Clark  v.  Reins,  12  Gratt.  98. 

The  true  rule,  we  apprehend,  in  cases  like  the  present,  is  to 
give  to  the  vendee  the  option  of  accepting  performance  by  th» 
husband  to  the  extent  of  his  ability,  and  the  retention  of  so 
much  of  the  purchase-money  as  shall  be  proportionate  to  the* 
utmost  possible  outstanding  or  contingent  interest  not  certainly 
conveyed  to  him,  without  interest,  until  the  title  is  perfected,  or 
to  refuse  such  partial  title  and  have  his  damages  for  the  breach 
of  contract:  Troutman  v.  Qowing,  16  Iowa,  415.  If  the  vendeo 
accepts  the  partial  title,  the  vendor  ought  to  have  the  propor- 
tionate consideration  therefor.  Nor  ought  the  vendee  to  bo 
compelled  to  part  with  his  money  except  upon  receiving  tho 
title;  he  ought  not  to  be  required  to  accept  the  personal  cove- 
nant of  any  person  in  lieu  of  the  title,  though  he  may  do  so  if 
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lie  choose,  and  the  defendant  consentB  to  give  it;  and  in  this 
^ase  we  do  not  understand  the  plaintiff  as  objecting. 

The  transcript  in  this  case  shows  that  the  defendant  wai 
married  at  the  time  of  the  contract  of  sale  and  at  the  date 
fixed  for  conveyance.  As  no  subsequent  statute  can  enlarge 
the  dower  interest  in  this  particular  real  estate  to  the  prejudice 
of  the  purchaser,  the  plaintiff,  and  as  that  interest  as  then 
and  now  fixed  by  statute  is  one  third  in  fee  (vide  Laws  of 
1862,  p.  173),  the  plaintiff  should  be  permitted,  in  case  he  ac- 
cepts the  conveyance  by  the  husband  alone,  to  withdraw  and 
retain  one  third  of  the  entire  purchase  price  until  the  title  is 
perfected,  without  interest,  a  lien  being  reserved  on  the  land 
for  the  unpaid  purchase  price;  or  he  may,  if  he  choose,  and  the 
defendant  assent,  pay  the  same  over  and  take  personal  security 
therefor,  as  provided  by  the  decree. 

The  judgment  of  the  district  court  will  be  modified  so  as  to 
4iccord  with  this  opinion,  and  will  be  remanded  to  afiSsrd  pkdn- 
tiff  an  opportunity  to  elect  his  reliel 

The  appellees  will  pay  costs  in  this  oomt. 

Modified  and  affirmed. 


KKTUaAL  OF  WiFB  TO  JODT  IS  CONWTikiraB  IN  TtnUOAJSOM  OV  HUHBAHll^ 

AoKBXBfSNT  TO  CoNVST. — Many  cases  siiiiilar  to  Leaeh  t.  Forneift  or 
cuea  involying  like  principles,  have  arisen  in  the  Knglish  oonrts,  and  their 
decision  has  led  to  the  expression  of  some  direrse  opinions.  In  a  nomber  of 
cases  where  a  husband  had  covenanted  that  his  wife  would  levy  a  fine  or 
'execute  some  other  lawful  conveyance  to  bar  her  rights  in  either  her  own  or 
his  estate,  specifio  performance  has  been  decreed.  In  Hall  v.  Hardy,  3  P. 
Wms.  189,  Sir  Joseph  Jekyll,  M.  R.,  said:  ''There  have  been  a  hundred 
precedents  where,  if  the  husband  for  a  valuable  consideration  covenants  that 
the  wife  shall  join  with  him  in  a  fine,  the  court  has  decreed  the  husband  to 
•do  it;  for  that  he  has  undertaken  it,  and  must  lie  by  it  if  he  does  not  per- 
form it."  The  theory  upon  which  such  a  decree  was  made  was,  that  the 
ifausband  was  presumed  to  have  gained  his  wife's  oonsent  before  he  entered 
into  the  agreement  to  convey,  and  the  decree  was  to  the  efEect  that  he  mxuA 
now  procure  her  consent,  or  be  committed  to  jail  until  she  yielded:  Winter  t. 
D'Evreux,  cited  in  3  P.  Wms.  189,  note  h;  Berry  v.  Wade,  Gas.  t.  Finch,  180; 
Barrington  v.  Home,  2  &q.  Gas.  Abr.  17,  pi.  8;  Morrie  t.  Stephenson,  7  Ves. 
474;  Daniel  T,  Adams,  AmbL  495;  Story's  Eq.  Jur.,  see.  732;  Fry  onSpeoifio 
Performance,  2d  Am.  ed.,  392.  But  at  an  early  date  the  soundness  of  this 
reasoning  was  seriously  questioned.  While  the  wife  may  have  given  her 
consent  at  the  time  of  the  execution  of  the  agreement,  she  may  have  after- 
wards withdrawn  her  consent,  and  refuse  to  join  in  the  deed  or  conveyance; 
if  she  persists  in  this  refusal,  a  decree  requiring  her  husband  to  procure  her 
consent  would  be  requiring  of  him  an  impossibility:  Winter  t.  jyEvma,  eitad 
in  8  P.  Wms.  189,  note  b;  Greenaway  v.  Adams,  12  Ves.  396;  Story's  Bq. 
Jur.,  sec  732.  But  the  most  serious  objeotion  to  this  theory  is,  that  its  tend* 
«ncy  is  to  disturb  the  harmony  and  peace  of  the  home,  to  destroy  the 
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•ddenoe  which  onght  to  exist  between  hiuband  and  wife,  and  to  compel  the 
•husband  to  rwort  to  nndne  influence  and  improper  means  to  induce  his  wife 
to  give  that  consent  which  may  be  the  price  of  his  liberty:  See  HowtU  v. 
^Otorg^^  1  Madd.  9.  The  theory  of  the  law  is,  that  the  wife  shall  not  in  any 
^manner  be  forced  to  part  with  her  real  estate  without  her  free  and  voluntary 
consent.  When  this  is  considered,  the  impropriety  of  imprisoning  the  hus« 
t>and  until  he  obtains  his  wife's  consent  is  apparent.  In  the  explicit  Ian- 
^piage  of  Mr.  Fry,  such  a  course  would  be  absurd,  ''because  the  court  of 
^chancery  would  be  putting  all  the  compulsion  it  could  upon  the  wife  to  in- 
•dnce  her  to  do  an  act  of  which  the  essence  Ib  that  it  is  done  without  compnU 
«ion;  the  court  of  chancery  would  be  distressing  her  to  give  her  consent, 
whilst  the  court  of  common  pleas  b  examining  her  to  see  that  she  is  acting 
from  free  will  alone":  Specific  Performance,  2d  Am.  ed.,  392.  The  Ian- 
iguage  of  Lord  Cowper  is  equally  strong:  "  It  is  a  tender  point,"  he  says,  **  to 
compel  the  husband  by  a  decree  to  compel  his  wife  to  levy  a  fine,  though 
there  have  been  some  precedents  in  the  court  for  it.  And  it  is  a  great  breach 
upon  the  wisdom  of  the  law  which  secures  the  wife's  lands  from  being  aliened 
by  the  husband  without  her  free  and  voluntary  consent  to  lay  a  neceasit; 
upon  the  wife  to  part  with  her  lands,  or  otherwise  to  be  the  cause  of  her  bus- 
band*s  lying  in  prison  all  his  days  ":  Ovtram  v.  Round,  4  Vin.  Abr.,  tit.  Baron 
nnd  Feme,  H,  b,  pL  4,  and  marg.  p.  203;  see  also  Frederick  v.  Coaewell^  % 
Younge  &  J.  514. 

The  great  Lord  Eldon,  in  an  able  opinion  in  Emery  v.  Wase,  8  \«s.  614» 
•expresses  his  dissatisfaction  with  the  theory  that  contracts  of  the  naturs 
imder  discussion  could  be  specifically  enforced.  He  says:  "Certainly  the 
general  point  is  of  great  importance,  whether  the  contract  of  the  husband 
....  is  to  be  executed  against  the  husband  by  a  court  of  equity;  in  efiect, 
compelling  the  husband  to  compel  his  wife  to  levy  a  fine,  which  is  a  volun- 
tary act.  This  is  brought  forward  in  the  report  as  the  principal  ground  of 
the  decree.  The  argument  shows  that  point  is  not  quite  so  well  settled  as  it 
has  been  understood  to  be.  The  policy  of  the  law  is,  that  a  wife  is  not  to 
^art  with  her  property  but  by  her  own  spontaneous  and  free  will.  If  this 
was  perfectly  rea  integra,  I  should  hesitate  long  before  I  should  say  the  hus- 
band is  to  be  understood  to  have  gained  her  consent,  and  the  presumption  is 
to  be  made  that  he  obtained  it  before  the  bargain,  to  avoid  all  the  fraud  that 
may  be  afterwards  practiced  to  procure  it.  I  should  have  hesitated  long  in 
following  up  that  presumption  rather  than  the  principle  of  the  policy  of  the 
law;  for  if  a  man  chooses  to  contract  for  the  purchase  of  an  estate  of  a  mar- 
ried woman,  or  an  estate  subject  to  dower,  he  knows  the  property  is  hers 
altogether,  or  to*a  given  extent.  The  purchaser  is  bound  to  regard  the  policy 
of  the  law;  and  what  right  has  he  to  complain  if  she  who,  according  to  law, 
cannot  part  vrith  her  property  but  by  her  own  free  will  expressed  at  the  time 
of  that  act  of  record  takes  advantage  of  the  locus  pctnitenticB.  And  why  is  he 
not  to  take  his  chance  of  damages  against  the  husband?"  Again  he  sayst 
''Suppose  the  husband  procures  her  consent,  even  by  the  mildest  means, 
persuades  and  influences  her  by  the  difficulties  he  has  got  into  by  entering 
anto  an  improvident  contract,  and  she  is  examined  here  by  the  judge  who 
lias  made  the  decree  upon  the  husband;  and  if,  upon  the  submission  of  all 
the  considerations  which  ought  to  be  submitted  to  her  in  this  court  and  th« 
«ourt  of  common  pleas,  she  says  she  thinks  it,  in  her  situation,  not  fit  for  her 
to  part  with  the  property,  the  court  must  send  the  husband  to  jail,  telling 
her  she  never  ought  to  relieve  him  from  that  state.  And  all  this  for  the 
4Mnefit  of  a  person  who  cannot  have  a  speoifio  performanoe  certainly,  bat 
Am.  Die.  Vol.  LXXXIX— S7 
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who  may  have  damages;  and  who  sets  up  his  title  to  a  specific  perfarmuio» 
in  opposition  to  the  policy  of  the  law."  So  that  now  it  appears  to  be  estab* 
lished  that  a  court  of  equity  will  not  interfere  to  epeciiically  perform  a  con- 
tract where  a  wife's  consent  is  necessary  and  she  refuses  to  give  it:  Fry  am 
Specific  Performance,  392;  Story's  Eq.  Jur.,  sec  734;  McarUn  t.  MUehdl,  2 
Jacob  k  W.  425;  MorOock  ▼.  Buller,  10  Ves.  306;  Innea  v.  Jadsmm,  16  Id. 
367;  Bruan  v.  Woolep,  1  Brown  ParL  C.  184;  Emery  v.  Waae^  8  Ves.  606^ 
Frederick  v.  CoxweU,  3  Yonnge  k  J.  614.  "It  coold  not  be  argued  that  a 
man  should  be  compelled  to  use  his  marital  ami  i>urental  authority  to  compel 
his  wife  and  son  to  do  acts  which  ought  cmly  to  be  spontaneously  done  **; 
Hcwel  y.  Otorge,  1  Madd.  9.  So,  ** nothing  can  be  more  absurd  than  to  allow 
a  married  woman  to  be  compelled  to  levy  a  fine  through  fear  of  her  husband 
being  sued  and  thrown  into  jail,  when  tiie  general  principle  of  law  is  that  a 
married  woman  shall  not  be  compelled  to  levy  a  fine  ":  Davis  v.  Jonet^  4  Bosi. 
k  P.  267. 

This  latter  position  of  the  English  courts  has  been  adopted  by  our  Ameri* 
can  tribunals.  In  the  language  of  that  able  jurist^  Chief  Justice  Gibsoi^ 
"It  seems  to  be  at  last  settled  on  principles  of  policy  and  humanity  that 
equity  stirs  not  to  enforce  a  contract  which  involves  in  it  a  wife's  volition  m 
regard  to  her  property,  and  it  seems  strange  to  us  now  that  courts  of  chan- 
cery should  ever  have  hesitated  about  it.  Contrary  to  the  benign  spirit  d 
the  common  law,  the  avowed  purpose  of  process  of  contempt  against  the  hoa* 
band  is  to  extort  a  conveyance  from  her  affection  or  fear.  It  would  be  a 
mockery  to  tell  her  she  is  &ee  to  act  at  her  pleasure,  while  the  machinery  of 
a  court  is  put  in  motion  to  constrain  her  by  the  strongest  sympathies  of  her 
nature.  The  disposition  evinced  by  chancellors  in  other  cases  to  set  married 
women  free  from  restraints  imposed  for  their  protection,  and  to  hold  them  to 
the  consequences  of  their  acts  performed  notoriously  under  the  influence  or 
coercion  of  their  husbands,  is  one  of  those  things  in  respect  to  which  the  supe- 
rior wisdom  and  fitness  of  the  common  law  is  vindicated  by  experience.  I 
would  not»  were  it  practicable  to  avoid  it^  expose  the  husband  to  imprisbn-^ 
ment  for  a  breach  of  the  contract  even  by  an  action,  a  fear  of  which,  doubt* 
less,  serves  to  loosen  the  wife's  hold  on  the  property.  But  it  is  dear  that  the- 
contract  will  not  be  decreed  on  terms  that  would  jeopardize  his  liberty": 
Clark  V.  Seirer^  7  Watts^  110;  S.  C,  32  Am.  Dec.  746.  Accordingly,  the  ooorl» 
refuse  to  decree  the  specific  performance  of  an  agreement  by  a  husband  ta 
convey  land  in  which  his  wife  has  a  dower  or  a  homestead  interest,  and  wfaera* 
the  wife  refuses  to  join  in  the  conveyance:  Toai  v.  Dewxult,  9  Iowa»  60;  PkU^ 
Ap0  V.  Stauch,  20  Mich.  369;  Attimm  v.  ShiUing,  27  Tex.  460;  BreHter  v.  WaB^ 
23  Id.  686;  S.  C,  76  Am.  Dec  76;  Weller  v.  Weytmd,  2  Grant  Gas.  103;  aa^ 
Jefferson  v.  Jefferson,  96  HI.  651. 

It  is  competent)  however,  for  a  husband  to  oontraot  to  oonvey  land  i» 
which  his  wife  has  a  dower  or  a  homestead  interest;  his  making  such  con«^ 
tract  is  not  an  unlawful  act,  and  if  the  wife  should  die  before  the  time  ex- 
pressed for  the  performance  of  the  bond,  or  if  before  that  time  they  should 
abandon  their  homestead,  then  the  courts  would  decree  the  specific  perform- 
anoe  of  the  bond  against  the  husband,  because  all  legal  obstadea  to  such  relief 
would  be  removed:  AlUson  v.  Shilling,  27  Tex.  460;  ^reioer  v.  TTo//,  23  IdL 
686;  S.  C,  76  Am.  Dee.  76.  Where,  however,  at  the  time  the  deed  is  due 
under  the  contract  to  oonvey  the  wife's  interest  remains  unextinguished,  ami 
she  refuaea  to  release  or  oonvey  it,  and  the  vendee  insists  upon  its  enf orcement^ 
he  moat  be  satisfied  with  a  oonveyance  from  the  husband  alone  of  all  of  hi» 
intsmti  and  his  remedy  over  for  damages;  and  he  will  not  be  allowed  to  r^ 
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tain  Mifficient  of  the  pnrehMe-money  to  oorer  the  contingent  interest  of  the 
wife.  In  this  regard,  the  weight  of  anthorities  seems  to  be  opposed  to  the 
doctrine  of  the  principal  case:  Rek'a  Appeal,  73  Pa.  St.  485;  Burk*s  Appeal,  7S 
I(L  141;  Clark  v.  Seirer,  7  Watts,  110;  S.  C,  32  Am.  Dec.  745;  IlawraUy  v. 
Warrtn,  18  N.  J.  £q.  124;  Lucas  v.  ScoU,  41  Ohio  St.  636.  '*It  m«st  now 
be  oonsidered  the  settled  law  of  this  commonwealth  that  specific  perfermance 
of  an  agreement  to  sell  land  will  not  be  decreed  against  a  vendor  wlio  is  a 
married  man,  and  whose  wife  refuses  to  join  in  the  conveyance  so  as  to  bar 
her  dower,  nnless  the  vendee  is  willing  to  pay  the  full  pnrchase-money,  an4 
accept  the  deed  of  the  vendor  without  his  wife  joining  therein  ":  Burh*»  Ap^ 
peal,  tupra.  Opposed  to  this  procedure  is  Davit  v.  Parker,  14  Allen,  94,  where 
the  purchaser  was  allowed  to  retain  from  the  pnrohase-money  enough  to  oov«r 
the  wile'i  cwntingent  intereat. 
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[21  Iowa,  888.]] 

RaoovKBiHO  Back  Movbt  Paid  undiu  Pboiist. — To  Justify  recovering 
back  money  paid,  where  all  the  facts  were  known  to  the  party  paying, 
■nch  payment  must  not  have  been  simply  an  unwilling  payment,  but  a 
compulsory  one,  and  the  oompulsion  must  have  been  illegal,  unjust,  or 
cppicesiye. 

RaoovxBT  Back  or  Monet  Paid  undxr  Pbotbst.  — The  fact  that  a  partj 
is  sued  by  attachment,  upon  a  claim  which  is  not  due,  in  a  state  when 
the  plaintiff  resides,  but  which  is  foreign  to  the  residence  of  the  defend- 
ant, will  not,  in  the  absence  of  any  element  of  fraud  or  other  means  o( 
oppression,  where  he  pays  such  claim  under  protest,  make  sooh  paymaat 
oompulsory  in  such  a  sense  that  it  can  be  recovered  back* 

Ths  opinion  states  the  points. 

0.  R.  WiUetty  for  the  appellants. 

L.  BMliSy  for  the  appellee. 

By  Court,  Dillon,  J.  After  stating  the  nature  of  the  action, 
the  court  instructed  the  jury  that  ^^the  first  question  for  them 
to  determine  is,  Was  the  plaintifif  indebted  to  defendants  in  tiM 
sum  of  $174.91  at  the  time  defendants  brought  their  attache 
ment  suit  against  plaintiff  as  alleged?"  The  court,  after  al- 
luding to  the  circumstances  proper  for  the  jury  to  consider  in 
deciding  this  question,  adds:  ^'Weighing  all  the  testimony 
and  circumstances  carefully,  you  will  determine  whether  plain- 
tiff had  paid  his  account  in  full  to  the  defendants  before  thm 
commencement  of  the  said  attachment  suit.  If  you  find  bs 
had  paid  the  account  in  full,  and  afterward  defendants  brought 
suit  by  attachment  and  recovered  it  again,  you  will  find  for 
the  plaintiff  a  verdict  for  the  amount  so  paid  by  him.    Bui  if 
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you  find  plaintiff  had  not  paid  the  account  of  defendants  be- 
fore the  attachment  suit  and  the  alleged  second  payment,  you 
should  find  for  defendants."  The  foregoing  portion  of  the 
charge  was  not  excepted  to,  but  that  which  follows  was  ex- 
cepted to  by  the  defendants. 

"Ordinarily,"  continues  the  court's  charge,  "if  a  man  pays 
money  on  an  account  against  him,  the  law  presumes  that  he 
owes  the  same,  and  will  not  allow  him  to  recover  it  again,  un- 
less paid  by  accident  or  mistake;  but  if  he  pays  such  account 
after  being  sued  thereon,  in  a  state  foreign  to  his  residence,  by 
the  extraordinary  process  of  attachment,  and  to  obtain  a  release 
of  his  proprty,  and  under  protest  that  the  account  is  unjust 
because  it  has  already  been  paid,  it  is  paid  under  such  legal 
compulsion  that  no  presumption  arises  against  the  person  so 
paying  under  protest." 

There  was  no  evidence  tending  to  show  actual  fraud  or  in- 
tentional bad  faith  in  either  plaintiff  or  defendants. 

The  jury  must  have  found,  as  a  matter  of  fact,  that  the  ac- 
count had  been  paid  by  the  plaintiff  prior  to  the  attachment 
suit.  As  an  original  question,  the  correctness  of  this  finding 
is  by  no  means  clear,  but  the  evidence  on  this  point  was  con- 
fiicting,  so  much  so  that  we  would  not  be  warranted  in  inter- 
fering, upon  this  ground  alone,  with  the  verdict. 

The  judgment  below  must  therefore  stand,  if  the  charge  of 
the  court  above  quoted  was,  under  the  circumstances,  correct. 

Taking  the  charge  together,  and  viewing  it  as  the  jury  would 
doubtless  view  it,  it  laid  down  this  principle  of  law,  to  wit: 
If  an  alleged  debtor  is  sued  in  a  state  other  than  the  one  in 
which  he  resides,  and  his  property  is  attached,  this,,  without 
more,  and  even  if  the  attachment  suit  is  brought  in  good  faith, 
will  justify  such  alleged  debtor,  though  he  knew  all  the  facts, 
in  paying  the  amount  claimed;  and  if  he  does  so  under  pro- 
test, he  may  recover  it  back  in  the  courts  of  his  own  state,  il 
he  can  show  that  in  point  of  fact  the  debt  had  before  been 
paid,  or  was  not  just. 

To  this  extent  the  law  does  not  go.  To  justify  recovering 
back  money  paid  when  all  the  facts  were  known  to  the  party 
paying,  such  payment  must  not  have  been  simply  an  unwill- 
ing payment,  but  a  compulsory  one,  and  the  compulsion  must 
have  been  illegal,  unjust,  or  oppressive. 

Now,  is  it  such  a  compulsion  merely  to  sue  a  man  by  attach- 
ment in  a  state  foreign  to  his  residence?  We  think  not.  In 
this  case  the  alleged  debt  was  contracted  in  Illinois,  and  the 
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admitted  payments  made  on  the  account  were  paid  in  or  Bent 
to  Chicago,  and  it  would  probably  be  fair  to  infer  that  the 
understanding  of  the  parties  was  that  payment  should  be 
made  to  defendants  at  the  place  where  they  extended  the 

credit 

Let  us  test  the  principle  laid  down  in  the  court's  charge. 

If  I  am  sued  in  my  own  state  without  attachment,  and 
know  the  claim  is  unfounded,  and  yet  pay  the  money,  I 
cannot  reedier  it  back,  although  I  may  at  the  time  of  pay- 
ment have  said  I  paid  it  under  protest.  And  if  I  am  sued  by 
attachment,  the  result  must  be  the  same  if  the  attachment  is 
the  only  circumstance  relied  upon  to  make  the  payment  a 
compulsory  one.  And  why?  Because  my  adversary  in  either 
case  has  made  use  of  no  unjust  or  illegal  means  to  enforce  his 
claim  or  pretended  claim  against  me.  It  is  my  duty  to  meet 
him  in  limine^  and  litigate  and  settle  the  question  of  my 
indebtedness.  It  is  for  this  purpose  that  courts  are  insti- 
tuted. I  cannot  pay  the  amount,  and  by  simply  saying  I  do 
so  under  protest,  afterward  reopen  the  question.  When  one 
pays  money  on  an  alleged  claim  against  him,  he  is  forever 
concluded  from  saying  he  did  not  owe  it,  if  he  paid  under  no 
mistake  of  fact,  and  if  the  party  receiving  it  made  use  of  no 
illegal  means  to  coerce  the  payment. 

Now,  these  principles  of  the  law  are  not  varied  by  the  simple 
circumstance  that  one  is  sued  in  a  state  foreign  to  his  resi- 
dence. The  defendants,  by  the  law  of  Illinois,  in  which  state 
they  resided,  and  in  which  plaintiff  contracted  the  account, 
had  a  right,  if  they  could  get  jurisdiction,  to  sue  the  plaintiff 
in  that  state,  and  he  being  a  non-resident,  the  laws  of  that 
state  gave  them  a  right  to  an  attachment  against  his  property 
found  within  the  jurisdiction.  In  thus  suing,  therefore,  they 
made  use  of  no  remedy  which  the  law  did  not  allow;  and  it' 
will  not  do  to  hold  that  a  payment  secured  by  none  but  the 
means  provided  by  the  law  itself  is  a  compulsory  or  coerced 
one,  there  being  no  element  of  fraud  or'  other  ingredient  of 
oppression  in  the  case. 

The  plaintiff  knew  as  well  when  he  paid  the  money  to  the 
defendants.  May  12,  1865,  as  he  did  a  few  days  afterward, 
when  he  brought  this  suit  to  recover  it  back,  that  he  did  not 
owe  it.  He  gained  no  new  knowledge  meantime;  nor  indeed 
any  new  evidence,  such  as  a  lost  receipt  for  the  amount.  We 
must  presume  that  the  tribunals  of  our  sister  state  would  have 
fairly  and  correctly  adjudicated  the  controversy  between  the 


*82  DicKEBMAN  t.  LoBO.  [lowa, 

T^ie».    See  how  the  principles  asserted  in  the  ooort's  charge 

'would  work.    Here  is  a  dispute  between  parties  residing  in 

'different  states.    One  of  the  parties  is  found  in  Illinois,  and 

•Hie  courts  of  that  state  acquire  in  due  form  of  law  jurisdiction 

^  ever  his  property  and  his  person.     He  says,  I  will  not  go  to 

trial  here;  I  will  pay  under  protest,  and  then  sue  in  my  own 

■'-  state  to  get  back  the  amount.    He  does  pay  under  protest, 

and  returns  to  Iowa,  and  sues  the  other  party  in  that  state  by 

attachment.    This  party  says,  I  will  not  go  to  tritl  in  Iowa, 

and  I  will  also  pay  under  protest,  and  afterward  sue  in  my 

•wn  state  to  get  back  the  amount.     A  principle  working 

-V  such  results  cannot  be  well  founded. 

vWhat  we  hold  is,  that  the  mere  fact  (there  being  no  element 
'  ef  fraud  or  other  means  of  oppression)  that  a  party  is  sued  by 
attachment  in  the  state  where  the  plaintiff  resides,  but  whioh 
is  foreign  to  the  residence  of  the  defendant,  will  not,  without 
more,  make  the  payment  of  money  compulsory  in  such  a  sense 
that  it  can  be  recovered  back  if  ptijd  under  protest,  and  if 
it  can  be  shown  not  to  be  due. 

We  find,  upon  looking  into  the  adjudicated  cases,  that  the 
views'  above  expressed  are  well  sustained. 

The  principles  of  law  applicable  to  the  case  in  hand  are 
dearly  stated  by  Shaw,  C.  J.,  in  delivering  judgment  in  Prea^ 
km  ▼.  Boston^  12  Pick.  7-13.  It  was  an  action  by  a  tax-payer 
to  recover  of  the  city  of  Boston  an  illegal  tax  collected  by  it. 

''The  only  remaining  question,"  says  the  distinguished 
jurist  just  referred  to,  '4s,  whether  this  money  was  paid  vol* 
untarily  or  under  duress.  A  party  who  has  paid  voluntarily 
under  a  claim  of  right  shall  not  afterward  recover  back  the 
money,  although  he  protested  at  the  time  against  his  liability. 
The  reason  of  this  is  obvious.  The  party  making  the  de- 
mand may  know  the  means  of  proving  it,  which  he  may  after- 
ward lose;  and  because  any  other  course  would  put  it  in  the 
power  of  the  other  party  to  choose  his  own  time  and  oppor- 
tunity for  commencing  suit:  Brisbane  v.  Daeres^  5  Taunt.  143. 
But  it  is  otherwise  when  a  party  is  compelled  by  duress  of 
Ms  person  or  goods  to  pay  money  for  which  he  is  not  liable; 
it  is  not  voluntary,  but  compulsory,  and  he  may  rescue  him- 
self from  such  duress  by  payment  of  the  money,  and  after- 
ward, on  proof  of  the  fact,  recover  it  back:  Asdey  v.  Reynolds^ 
2  Strange,  916. 

"What  shall  constitute  such  duress  is  often  made  a  ques- 
tion.   Threat  of  a  distress  for  rent  is  not  such  duress,  becausa 
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ihe  party  may  replevy  the  goods  distrained  and  try  the  ques- 
ttou  of  liability  at  law:  Knibbs  y.  Holly  1  Esp.  84.  Threat  of 
legal  process  is  not  snch  duress,  for  the  party  may  plead  and 
make  proof  and  show  that  he  is  not  liable:  Brown  v.  McKiiir 
cUyj  1  Id.  279.  But  the  warrant  to  a  collector  ui^der  our 
statute  is  in  the  nature  of  an  execution  against  the  person 
and  property  of  the  party,  upon  which  he  has  no  day  in  court| 
DO  opportunity  to  plead  and  offer  proof,  and  have  a  judicial 
decision  of  the  question  of  his  liability."  See  also  Lincoln  ▼. 
WorcesUTj  8  Cush.  56,  60;  Hayes  y.  Cincinnati  &  L  R.  R.  Co,y 
17  Ohio  St.  110,  and  cases  cited;  Boston  A  8.  Olass  Company 
V.  Bostonj  4  Met.  181,  187.  In  this  last  case  the  principle  and 
the  reason  for  it  are  stated  thus:  '^  If  a  party,  with  full  knowl- 
edge of  all  the  facts  of  the  case,  voluntarily  pays  money  in 
satisfaction  or  discharge  of  a  demand  unjustly  made  on  him, 
he  cannot  afterward  allege  such  payment  to  have  been  made 
by  compulsion,  and  recover  back  the  money,  even  though  he 
should  protest  at  the  time  of  such  payment  that  he  was  not 
legally  bound  to  pay  the  same.  The  reason  of  the  rule  and 
its  propriety  are  quite  obvious  when  applied  to  a  case  of  pay- 
ment upon  a  mere  demand  of  money,  unaccompanied  with 
any  power  or  authority  to  enforce  and  demand,  except  by  a 
suit  at  law.  In  such  case,  if  a  party  would  resist  an  unjust 
demand,  he  must  do  so  at  the  threshold.  The  parties  treat 
with  each  other  on  equal  terms,  and  if  litigation  is  intended 
by  the  party  of  whom  the  money  is  demanded,  it  should  pre* 
cede  payment.  If  it  were  not  so,  the  effect  would  be  to  leave 
the  party  who  pays  the  money  the  privilege  of  selecting  his 
own  time  and  convenience  for  litigation,  delaying  it,  as  the 
case  may  be,  until  the  evidence  which  the  other  party  would 
have  relied  upon  to  sustain  his  claim  may  be  lost  by  the  lapse 
of  time  and  the  various  casualties  to  which  human  affairs  are 
exposed." 

This  reasoning  is  sound  and  unanswerable,  and  is  entirely 
applicable  to  the  case  at  bar. 

The  judgment  below  is  reversed,  and  the  cause  is  n- 
tnanded. 

Reversed. 


Fact  that  Paxtt  Patb  Momnr  uhi»xb  PBonarr  dois  kot  CKAiraa 
Katdbs  07  TuARBACfnoN  SO  AS  to  enable  him  to  reoorer  it  bock,  nnlev 
the  paymeiit  was  under  dnreM  or  coercion^  or  where  undue  adTantage  waa 
taken  of  hie  aitaation.    What  oonstitotes  snch  oompnlrion  here  atatedt 
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Brmi  liffim  t.  TH/Bii^tol,  79  Am.  Dec.  176;  sea  also  MeMUkm  t.  Bkhards^  70 
Id.  055,  and  note. 

For  a  case  iUnstrating  what  laaocmipiilaQfypftymeat  JiiatiiSyi^    MOOfVfy^ 
sea  Harmowy  t.  Bktf^am,  02  Am.  Dao.  148;  and  noto. 


WaLLAOB   V.   BAJtTLB. 
(21  Iowa,  Mft.] 

VuBOOAaxBL  AT  BjUBOUTiUBr  Sals  Who  Pusohasbs  BquRABu  Tnui  or 
DivENDAJsiT  thereby  aoqnirea  no  enperiori^  orer  prior  xighta  of  tiuid 
persons,  althoagh  at  the  time  he  had  no  notice  of  the  eziatenoe  of  aod^ 
rights. 

Okx  Who  Pubohasbi  at  Bxsoutioh  Salb  Kquitabls  Titls  ov  m* 
Debtor  bays  at  his  peril,  taking  each  eqnity,  and  no  more.  If  muh 
eqni^  is  superior  to  the  rights  of  others,  he  takes  the  frvita  of  his  par* 
chase;  if  ixiferior  or  equal  only,  it  is  of  no  Talne^  ewn  tboai^  tfaa  plaiifc- 
tiff  had  no  notice  at  the  time  of  his  porrhssa. 

The  opinion  stateB  the  case. 

Preston  and  Sonj  for  the  appellants. 

R,  D.  Stephens  and  Ryan^  for  the  appellees. 

By  Court,  Wbiqht,  J.  Two  or  three  propositions  most  be 
regarded  as  well  settled  in  connection  with  this  controversy* 
Among  them  may  be  mentioned  the  following:  While  the  legal 
title  was  in  Frazier  when  S.  M.  Brice  conveyed  to  his  mother 
and  afterward  sold  to  Bartle,  the  beneficial  interest  was  in  said 
S.  M.,  and  the  subsequent  decree  of  December,  1863,  confirm- 
ing this  interest,  inured  to  the  benefit  of  his  grantee  and 
vendee.  That  is  to  say,  this  decree,  based  as  it  was  upon  an 
equity  existing  in  Brice  at  the  time  of  his  conveyance  to  his- 
mother  and  the  contract  with  Bartle,  and  in  a  case  brought 
by  him  to  perfect  the  title  which  he  had  thus  transferred 
and  undertaken  to  transfer,  though  nominally  investing  him 
with  the  legal  title  as  against  Frazier,  perfected  the  title  of 
Mrs.  Brice,  and  made  Brice  himself  but  the  trustee  of  Bartle, 
who  had  paid  the  entire  and  full  consideration  for  the  land. 
As  between  the  mother,  son,  and  Bartle,  therefore,  it  is  indis- 
putable that  the  son  had  no  interest  in  this  land,  either  equita- 
ble or  legal,  at  the  time  it  was  levied  upon  under  the  Preston 
judgment.  For  it  will  be  remembered  that  though  Preston 
obtained  his  judgment  in  November,  1862,  pending  Brice'» 
action  against  Frazier,  he  did  not  sell  the  land  until  in  Janu* 
ary,  1864,  after  the  decree  in  that  case. 
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Then,  again,  but  for  the  deed  to  Mrs.  Brice,  made  and  filed 
for  record  in  March,  1857,  there  would  be  but  little  doubt  that, 
as  Preston  bought  without  knowledge  of  Bartle's  right,  he 
would,  as  against  Bartle,  occupy  the  position  of  an  innocent 
purchaser.  For  though  he  was  a  purchaser  at  sheriff's  sale, 
he  bought,  and  in  legal  contemplation  paid  his  money,  before 
notice  of  Bartle's  equity,  and  would  therefore  be  entitled  to 
priority:  Vanniee  v.  Bergen^  16  Iowa,  555  [85  Am.  Dec.  531]; 
Effana  v.  McOloMon^  18  Id.  151;  HaUoway  y.  Plainer ,  20  Id. 
121;  Butterfidd  v.  WdUhj  21  Id.  97  [aniey  p.  557],  and  the 
cases  there  cited. 

But  when  he  bought,  the  title  was  in  Mrs.  Brice.  Now, 
leaving  out  of  consideration  the  fact  that  Bartle  put  his  bond 
on  record  before  Preston  obtained  his  sheriff's  deed,  but  after 
his  purchase,  the  question  is,  whether  Preston  or  Bartle  occu- 
pied the  better  position  as  to  this  land  on  the  18th  of  January, 
1864,  the  date  of  Preston's  purchase.  At  this  time,  we  remark 
again,  the  title  was  in  the  mother,  and  any  possible  equity  at 
any  time  held  by  the  son  had  been  sold  by  him  to  Bartle  for 
a  foil  and  valuable  consideration,  long  before  paid  and  received. 
As  to  Bartle,  then,  S.  M.  Brice  had  no  title  to  the  land  nor 
right  therein.  Nor  had  he  in  favor  of  Preston,  except  upon 
the  ground  that  the  conveyance  to  the  mother  was  fraudulent. 
Preston  then  bought,  not  Brice's  legal  title,  for  he  had  none, 
but  his  equity,  whatever  it  was.  In  so  purchasing,  there  being 
no  fraud  on  the  part  of  Bartle,  did  he  get  Brice's  apparent  or 
only  his  actual  equity?  Of  record  there  was  no  apparent 
equity.  For  the  record  imported  so  more  notice  of  an  equity 
in  Brice  as  against  his  mother  in  favor  of  creditors  than  it  did 
of  Bartle's  interest  in  the  land.  Then,  did  Preston  acquire 
anything  more  than  Brice's  interest  in  the  land, — an  interest 
not  of  record,  not  resting  in  pais  even,  but  based  upon  the 
theory  that  the  mother,  as  a  fraudulent  grantee,  held  the  same 
in  trust  for  the  son's  creditors?  In  other  words,  if  a  judgment 
creditor  shall  buy  in  the  land  under  execution,  to  which  the 
debtor  has  no  apparent  or  record  title,  but  there  is  an  equity, 
which  the  creditor  may  and  does  reach  as  against  the  holder 
of  the  legal  title,  does  the  purchaser  take  the  title  as  against 
a  third  person  who  has  bought  this  equity  in  good  faith,  and 
thereby  acquired  all  possible  title  of  the  debtor?  For  two 
reasons  or  upon  two  grounds,  if  no  more,  it  seems  to  us  the 
rights  of  the  third  person  (in  this  casOi  Bartle)  are  superior^ 
and  should  prevail 
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In  the  first  place,  Bartle  had  obtained,  and  held  at  the  time 
of  the  commencement  of  thie  suit,  the  legal  title,  and  this  is 
entitled  to  superior  strength,  even  conceding  that  in  conscience 
the  rights  of  the  parties  are  equal.  In  the  second  place,  Pres- 
ton was  the  purchaser  of  an  equity,  and  not  of  the  legal  title, 
and  as  such  he  was  affected  in  conscience  by  the  prior  equity, 
and  as  Bartle's  equity  was  prior  in  point  of  time,  it  is  there- 
fore prior  in  point  of  right:  Story's  Eq.  Jur.,  sec.  1502;  Story's 
Eq.  PL  604;  Sugden  on  Vendors,  7th  ed.,  c.  16,  713;  c.  18,  767; 
GroBvener  v.  Aliens  9  Paige,  74;  Anders(m  v.  Roberts^  18  Johns. 
513  [9  Am.  Dec.  235];  S.  C,  3  Johns.  Ch.  377;  FUtsimmons  v. 
Ogden,  7  Cranch,  2;   Vaitier  v.  Hinde,  7  Pet  271. 

We  are  aware  that  under  our  statute  a  judgment  becomes  a 
lien  upon  the  real  estate  of  a  defendant,  and  that  this  term 
includes  '^  all  interests  therein,  equitable  as  well  as  legal."  And 
it  is  equally  true  that  the  equity  title  of  a  defendant  in  real 
estate  may  be  levied  upon  and  sold  as  well  as  the  legal  title. 
But  if  one  buys  an  equity  he  buys  no  more,  and  cannot  claim 
all  the  rights  of  one  buying  in  the  legal  title.  It  is  not  as 
though  he  buys  land,  the  legal  title  being  in  the  debtor,  with 
notice  of  a  lien  in  favor  of  A,  and  it  should  be  claimed  that 
thereby  he  had  notice  of  a  secret  lien  in  favor  of  B.  In  such 
^ase  it  is  clear  that  the  purchaser  would  not  be  affected  with 
notice  of  B's  equity:  Koon  v.  OrooveSj  20  Iowa,  373.  But  if  the 
creditor  purchases  under  execution  the  equitable  title  of  his 
debtor,  we  tbink  he  buys  at  his  peril,  taking  whatever  that  is, 
and  no  more.  If  it  is  superior  to  the  equities  or  title  of  others, 
whether  the  adverse  title  or  equities  be  derived  from  the  debtor 
or  otherwise,  then  he  takes  the  fruits  of  his  purchase  or  invest- 
ment; if  inferior,  or  if  equal  only  in  conscience,  and  the  legal 
title  is  in  the  other,  he  cannot  successfully  disturb  it.  This  is 
certainly  the  rule  aside  from  statute,  and  we  are  not  aware  of 
anything  in  our  legislation  changing  it:  See  2  Lead.  Cas.  Eq. 
72, 162;  Daniell  v.  HoUingBheady  16  Ga.  190;  CarrM  v.  Johnston, 
2  Jones  Eq.  120;  Pensonneau  v.  BleakUyj  14  111.  15;  Sergeant  v. 
IngersoU^  7  Pa.  St.  340;  Slyer  v.  Freaa,  15  Id.  339.  The  rule 
is,  that  the  purchase  of  an  equity  obtains  no  superiority  over 
prior  rights,  though  strictly  he  may  not  thereby  be  affected 
with  notice  of  the  existence  of  such  rights.  See  further  Shirroi 
v.  Craig,  7  Cranch,  48;  MiUer  v.  ColviUey  21  Iowa,  136. 

Affirmed.  

PuBOHABXB  07  LAin>  AT  ExxoDTiON  Sale  with  notioe  of  A  prior  eqnitaUs 
•state  in  said  lands  takes  subject  to  saoh  equity.    But  such  a  bofta  JkU  pvr* 
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-cliMer  withoat  notice  before  he  receives  a  aherifTs  deed  is  not  the  holder  of 
«  merely  equitable  estate,  but  of  an  inchoate  legal  title,  and  is  not  affected 
4>y  notice  snbseqnently  aoqoired  of  a  prior  equity:  HaJUeif  t.  OWyamt  41  Am. 
Dee.  262.  Porchaser  of  land  at  execation  sale  acquires  snch  title  only  aa 
^e  execation  debtor  had:  Onigrieh  ▼.  FoUt,  67  Id.  631.  He  snooeeds  to  th« 
'title  of  the  defendant,  and  is  affected  by  existing  equities  against  him:  Polb 
▼.  Oallani,  34  Id.  4ia  The  principal  case  is  cited  in  Walker  ▼.  JSlsion,  21 
lowa^  529,  where  it  was  decided  that  where  a  judgment  creditor  who  pur- 
chases at  a  sheriff's  sale  of  his  debtor's  property  buys  without  notice  of  an 
-unreoorded  deed,  he  takes  the  property  discharged  of  any  equity  thereby 
•arising.  It  is  also  cited  in  Wrighi  v.  Howell^.  86  Id.  298|  where  this  queetioQ 
Is  discussed;  and  in  iTate  ▼.  ZaUara,  39  Id.  693,  where  the  court  say  that  a 
judgment  is  not  a  lien  upon  an  equitable  interest  in  real  estate  in  the 
to  charge  or  alEBot  a  subsequent  iMmaJide  purchaser  without  notioe. 


SoUTHAfiD   V.    PbBBY   AND   ToWVSPHD. 

(21  Iowa,  4A] 

Rarikuxidn  of  FoiiaauNaiUBa  Dicbb. — Where  defendant  was  out  of  tfaa 
state  at  a  time  when  a  foreclosure  decree  was  obtained  against  him,  and 
wrote  to  his  wife  directing  her  to  reoeive  the  surplus  money  from  the 
sheriff  remaining  after  the  satisfiM!tion  of  the  decree,  snd  retains  the 
same  for  nearly  a  year  without  offering  to  restore  it,  he  thereby  ratifies 
the  decree^  and  cannot  attack  it  for  lack  of  service  upon  him. 

BsBOornov  Sau  or  Whoub  TaAor,  and  hot  Pabt,  is  not  necessarily  re- 
quired of  sheriff  where  the  writ  directed  him  to  proceed  to  sell  the  lot 
in  conformity  with  the  statute.  He  might  have  made  a  diyision  of  the 
lot  if  the  same  was  practicable,  or  have  sold  only  so  much  of  it  as  was 
necessary  to  have  satisfied  the  decree. 

Court  ganhot  PKnum  that  Lot  or  Thibtt-thbki  For  Fboht  is 
SuscBprniLi  or  Divibion,  so  that  a  sale  of  the  whole  should  be  set  aside 
without  evidence  showing  such  to  be  the  case. 

Thb  opinion  states  the  case. 

Anderson  and  DashieUy  for  the  plaintiffs. 

Perry  and  Towneendy  for  the  defendants. 

By  Court,  Dillon,  J.  I.  Ae  to  the  9v,U  to  eel  aside  the  decree. — 
Respecting  both  cases,  it  may  be  remarked  that  they  chiefly 
turn  upon  the  evidence,  which  is  quite  lengthy.  Where  this 
is  the  case,  we  have  adopted  the  practice,  unless  the  cause  is 
peculiar  or  unusually  important,  to  state  our  conclusions  of 
fact  upon  the  testimony,  without  encumbering  the  reports  with 
a  lengthy  review  and  discussion  of  it.  Upon  a  careful  con- 
sideration of  the  record,  it  is  our  opinion: — 

1.  That  the  plaintiffs  have  failed  to  show  that  the  defend- 
ants, in  making  service  upon  the  husband  by  copy  of  the 
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original  notice,  left  with  his  wife  in  Appanoose  County,  and  u^ 
taking  their  decree  of  foreclosure,  meditated  or  practiced  a 
fraud  upon  him. 

2.  Southard  has  failed  clearly  to  establish  that  he  was  a 
resident  of  California,  or  that  he  had  ever  changed  his  legal 
residence  or  domicile  from  this  state. 

Ilis  long  absence,  it  is  true,  favors  the  notion  that  he  has 
taken  up  his  residence  in  California.  But  against  this  is  the 
fact  that  he  avowedly  left  for  a  temporary  purpose;  that  his 
family  remained  here;  that  he  corresponded  with  them,  and 
gave  from  time  to  time  his  reasons  for  not  then  returning; 
that  he  retained  his  property  in  Iowa,  etc.  Besides,  in  his 
own  deposition  he  states  no  facts — such  as  exercising  the 
right  to  vote,  etc. — showing  that  he  was  or  regarded  himself  as 
being  a  citizen  of  California,  or  permanently  located  there. 
^  Defendants  had  to  procure  service  by  publication,  making 
affidavit  that  he  could  not  be  served  in  the  state,  or  else  make 
service  in  the  manner  they  did,  viz.,  by  copy  left  with  his  wife, 
as  a  member  of  his  family,  regarding  his  absence  as  temporary, 
and  his  residence  to  be  in  law  the  residence  of  his  family. 
The  plaintiff's  complaint  is,  in  substance,  this:  that  defend* 
ants  ought  to  have  published  notice  to  him  instead  of  serving 
it  upon  his  wife.  Knowing  what  they  did  respecting  the  cause 
and  purjmse  of  his  going,  and  of  his  expected  return,  and  of 
the  residence  of  his  wife  and  family,  we  think  defendants 
chose  the  proper  course;  at  least,  if  they  had  made  service 
by  publication  instead  of  upon  his  wife,  plaintiff  would  have 
had  more  solid  grounds  of  complaint  than  he  now  has.  Bo- 
sides,  the  plaintiff's  own  evidence  shows  that  his  wife  wrote 
him  that  suit  had  been  commenced,  and  notice  served  upon 
her.  But  aside  from  these  considerations,  we  are  of  opinion^ 
upon  the  evidence  (and  this  is  of  itself  sufficient  to  defeat  the 
relief  asked), — 

3.  That  the  plaintiff,  by  authorizing  his  wife  after  the 
decree,  and  when  he  knew  how  service  had  been  made,  to  re* 
ceive  the  surplus  money  arising  from  the  sale,  and  by  retain- 
ing such  money  for  nearly  a  year  after  the  receipt  thereof,  and 
not  offering  to  restore  it  until  this  suit  was  commenced,  has 
ratified  the  decree. 

Again,  neither  in  this  case  nor  in  the  other  has  the  plaintiff 
shown,  either  that  the  property  was  susceptible  of  an  advan- 
tageous division,  or  that  it  failed  to  bring  its  value.  There  is 
not  a  particle  of  evidence  upon  either  of  these  important  points. 
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Had  this  been  established,  plaintiff's  application  for  relief 
would  have  been  much  strengthened. 

It  is  true  that  the  evidence  shows  that  he  could  have  sue- 
cessfuUy  defended  the  foreclosure  suit  on  the  ground  of  usury; 
but  if  dissatisfied  with  the  decree  or  sale,  he  ought  not  to  have 
received  or  authorized  the  reception  of  the  money  from  the 
flheriff.  He  had  knowledge  of  no  material  fact  in  relation  te 
the  mode  of  service  and  the  decree  when  he  brought  this  suit 
that  he  did  not  know  more  than  a  year  previous,  when  he  ex- 
pressly and  deliberately  empowered  his  agent  and  wife  to  col- 
lect and  receive  the  surplus  money  arising  from  the  sale  of 
the  property,  and  meanwhile  defendants  have  acted  and  ac- 
quired rights  on  the  faith  of  their  purchase. 

II.  As  to  the  8mt  to  set  aside  the  sheriff^ s  sale  and  deed, — ^\Ve 
•do  not  think  a  fair  construction  of  the  writ  in  this  case  neces- 
sarily required  the  sheriff  to  sell  the  whole  lot.  It  commanded 
him  to  sell  in  conformity  with  the  statute,  and  the  sheriff  was 
not  prohibited  by  the  writ  from  making  a  division  of  the  prop- 
erty, if  this  were  practicable,  nor  from  selling  in  parcel  and 
only  so  much  as  might  be  necessary  to  satisfy  the  decree  and 
costs:  Treiber  v.  Shafer^  18  Iowa,  29,  and  authorities  cited  on 
this  point. 

If  it  had  been  shown  by  evidence  that  the  lot  was  suscepti- 
ble of  division;  that  it  was  sold  at  a  great  sacrifice;  that  the 
sheriff  regarded  himself  as  precluded  by  the  writ  from  selling 
in  parcels,  and  as  bound  by  the  writ  to  sell  the  whole,  these 
circumstances  would  materially  have  corroborated  the  plain- 
tiff's equity  to  have  the  sale  set  aside. 

In  addition  to  this,  the  plaintiff's  receipt  of  the  surplus  pur- 
chase-money and  its  retention,  as  above  stated,  together  with 
the  delay  to  question  the  sale  and  restore  the  money  received, 
are  strong  circumstances  against  the  right  to  relief,  admitting 
that  the  form  of  the  writ  was  irregular.  We  cannot  presume 
that  a  lot  of  thirty-three  feet  front  is  susceptible  of  division,  so 
that  a  sale  of  the  whole  should  be  set  aside  without  evidence 
showing  it  to  have  been  advantageously  divisible,  or  showing 
that  it  was  sold  at  a  price  less  than  its  real  value.  As  we 
reach  the  conclusion  that  the  decrees  below  must  be  affirmed 
without  considering  the  depositions  of  the  defendants  them- 
selves, it  is  unnecessary  to  decide  whether  the  court  ought  to 
have  excluded  them  on  the  grounds  urged  by  the  appellants. 

Affirmed. 
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'Tn  PBIHCIPAL  OASE  18  CITED  AND  DDTZNOUISHED  in  DrrfokL  Y.  TuUU,  42 

Iowa,  177,  where  it  wss  held  that  where  the  judgment  defendant  made  no 
defense  to  a  levy  and  sale,  bat  asked  a  postponement^  in  the  hope  of  paying 
the  judgment,  this  will  not  estop  him  to  deny  the  validity  of  the  ezecatiaD 
and  sale.  The  principal  case  is  cited  in  Teti  ▼.  Lanh,  76  Ind.  462,  to  the 
point  that  any  one  who  accepts  a  part  of  the  pnrchase-money  arising  from  a 
sherifTs  sale,  with  a  knowledge  of  defects  in  such  sale,  is  estopped  to  dsnj 
its  validity. 


Mabeham  v.  Buokinqham. 

[21  leWA,  4M.1 
WhXTHXB   JuSQMEKT   BoOOTEBZD    AOAIIIST    PABTNEBSBir  CI  THBIB    FUOB 

Name  Aloni  becomes  a  lien  on  the  firm  property  haanever  been  decided 
in  this  court.  But  the  judgment  plaintiff  may  by  geire  /adas  make  the 
individual  property  of  the  members  of  the  firm  liable  to  the  judgment. 

Pabtnsbbhif  mat  bb  Sued  m  Individual  Name  or  rrs  Members,  as  well 
as  in  the  partnership  name. 

Iv  Contests  between  Judgment  Debtob  and  Pubchaser  under  Ezbgd- 
nON  issued  upon  the  judgment,  it  is  competent  for  the  purchaser  to 
show,  by  the  pleadings  and  reoord  in  the  action,  that  the  judgment 
attached  as  a  lien  upon  the  property  purchased  by  him,  although  in 
form,  upon  the  faoe  of  the  judgment  alone^  it  did  not  i^pear  to  be  a 
lien. 

The  opinion  states  the  case. 

Anderson  and  Dashidj  for  the  appellant. 
Perry  and  Townsendj  for  the  appellee. 

By  Court,  Cole,  J.  Where  an  action  is  brought  against  a 
partnership  in  their  firm  name  alone,  whether  the  judgment 
rendered  therein  is  a  lien  only  on  the  partnership  property 
is  a  question  not  yet  adjudicated  by  this  court.  But  the 
judgment  plaintiff  may  by  scire  jadoA  make  the  individual 
property  of  the  members  composing  the  firm  liable  to  the 
judgment:  Lews  &  Bros,  y.  Conrad^  Ycwngj  &  Co.^  11  Iowa, 
153;  Daffis  &  Co.  y.  Bwhanan^  12  Id.  676;  Reyision  1860,  sec 
2786. 

The  partnership  may,  however,  be  sued  in  the  individual 
names  of  its  members:  Revision,  sec.  2786.  Such  course  waa 
necessary  at  the  common  law:  Davis  &  Co,  v.  Buchanan^  supra; 
Hamsmith  v.  Espy^  13  Iowa,  440.  Under  our  code,  the  part- 
nership is  recognized  as  an  individuality,  separate  and  dis- 
tinct, or  rather  different,  firom  the  members,  and  henoe  the 
right  to  sue  and  be  sued  in  the  partnership  name. 

In  a  contest  between  the  judgment  debtor  and  a  purchaser 
under  execution  issued  upon  the  judgment,  it  is  entirely  oom- 
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petent  for  the  purchaser  to  show,  by  the  pleadings  and  record 
in  the  action,  that  the  judgment  attached  as  a  lien  upon  the 
property  purchased  by  him,  although  in  form,  upon  the  faco 
of  the  judgment  alone,  it  did  not  appear  to  be  a  lien:  Christ't^ 
V.  Dyer,  14  Iowa,  438;  Patterson  v.  Lindery  14  Id.  414;  Delevan 
y.  Pratt,  19  Id.  429.  In  the  case  last  named,  it  was  held  that 
such  showing  did  not  in  the  least  infringe  upon  the  rule  that 
a  judgment  is  conclusiye  between  the  parties.  In  McCouns  v. 
Holmes,  4  Litt.  389,  where  a  judgment  against  one  of  two  part- 
ners on  a  firm  note  was  entered  by  confession  in  the  singular 
number,  it  was  held  to  be  a  judgment  against  both,  the  previ* 
ous  part  of  the  order  and  other  circumstances  manifesting  that 
the  entry  in  the  singular  number  was  a  clerical  mistake. 

When  a  plaintiff  sues  a  firm  by  giving  the  individual 
names  and  serving  all  with  notice,  he  may  take  the  property^ 
of  either  partner  under  his  execution,  without  scire  facias: 
Hamsmith  v.  Espy,  supra;  Jones  v,  Jones,  13  Iowa,  276;  Levally. 
V.  EUis,  13  Id.  544. 

In  the  case  under  consideration,  it  was  entirely  competent 
and  proper  to  introduce  in  evidence  and  consider  the  plead* 
ings  and  other  records  in  the  cause  wherein  the  judgment  wa» 
rendered,  under  which  the  sale  of  the  property  in  controversy 
was  made.  Those  pleadings  and  records  disclose  beyond 
controversy  the  fact  that  this  plaintiff  was  sued  as  an  indi- 
vidual,  and  as  one  of  the  persons  composing  the  firm  of  Myers 
and  Markham,  was  served  with  notice  as  such  individual,  ap- 
peared and  answered  as  such,  and  after  the  rendition  of  the- 
judgment,  made  payable  thereon  in  the  same  character. 
Whether  the  judgment  entry  against  ^'  Myers  and  Markham  "" 
shall  be  regarded  as  a  clerical  mistake,  as  in  McCouns  v.. 
Holmes,  supra,  or  as  an  abbreviation  of  the  full  names  of  the- 
respective  partners,  or  as  an  entry  of  judgment  against  tho 
firm,  it  is  not  material  definitely  to  determine.  In  view  of 
the  entire  record  of  that  case,  there  can  be  no  serious  ques- 
tion thai  the  judgment  as  between  these  parties  was  a  lien 
upon  the  property  sold  under  it,  and  as  a  consequence,  that 
the  sale  thereof  was  valid.  Especially  so  after  the  recogni- 
tion of  the  rights  of  the  purchaser  at  the  sale,  by  the  sur- 
render of  possession  to  him,  and  the  accepting  of  a  lease  from,, 
and  the  payment  of  rent  to,  such  purchaser,  by  the  ezecutioi> 
defendant^  the  defendant  Townsend  having  acquired  his  title 
upon  the  fSedth  of  such  recognition  and  acts. 

It  ?rill  be  remembered  that  this  plaintiff  bases  his  fight  to 
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«et  aside  the  Bale  solely  upon  the  ground  that  the  judgment 
was  gainst  the  firm  of  Myers  and  Markham,  and  not  against 
him  individually.  No  question  is  made  as  to  the  adequacy 
of  the  price  bid  and  paid  at  the  sheriff's  sale,  or  as  to  tlM 
manner  of  the  sale. 
Affirmed. 

In    PxmfflTLYANIAf  JUDGMMHT   AOAZ1I8T    FZBK    IB    LEDT    OH   BbAUTT   OS 

Fabthxb8»  whether  owned  jn  oonunon  or  in  wevenlty,  and  such  lien  ones 
attached  is  not  divested  by  any  sabaeqaent  judgment  of  a  aepanto  enditor 
«r  otherwiae:  Cummimgtt*  Appeaif  64  Am.  Dea  606^  and  note. 


Safely  v.  Gilmobbl 

rn  Iowa,  688.] 

IClASUBX  ov  Damagss. — Whkrb  Rent  ov  Liabed  Laitd  was  Skabb  ov 
Obop  ov  Gobk  Raised  thereon,  and  the  tenant  refused  to  deliver  it 
when  demanded,  the  measure  of  damages  is  the  value  of  the  oom  at  the 
time  it  was  first  demanded,  and  not  the  highest  price  it  weald  h»re 
faroDght  between  that  time  and  the  oommenoement  of  the  suit. 

The  opinion  states  the  case. 

Preston  and  Son^  for  the  appellant. 
Smyth  and  Yaungj  for  the  appellees* 

By  Court,  Dillon,  J.  This  is  not  a  case  where  the  oom 
liad  once  been  set  apart  to  the  landlord,  and  afterward  con* 
Terted  by  the  tenant. 

The  corn  for  the  value  of  which  this  action  is  brought  was 
due  the  plaintiffs  as  rent.  Their  cause  of  action  under  the 
'Contract  arose  and  was  perfect  when  the  com  was  first  de- 
manded. In  our  judgment,  this  is  the  time  at  which  the 
Talue  is  to  be  measured.  Any  subsequent  demand  was  un- 
tiecessary,  and  is  to  be  laid  out  of  the  consideration  of  the 
•case. 

The  plaintiffs  insist  that  their  case  falls  within  the  rule 
^established  by  this  court  as  to  the  measure  of  damages  in 
fespect  to  contracts  for  the  sale  and  delivery  of  personal  prop- 
-erty.  They  contend  that  this  court  in  such  cases  has  recog- 
nized the  rule  "that  where  a  party  contracts  to  deliver  personal 
property,  for  which  he  has  received  the  price,  on  a  certain  day, 
and  refuses  to  do  so,  he  is  liable  for  the  highest  price  between 
the  day  fixed  for  delivery  and  the  commencement  of  suit,  pro- 
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vided  plainti£f  does  not  imreasonably  delay  the  institution  of 
the  suit":  Carvnan  v.  FoUamy  2  Iowa,  101,  110  [63  Am.  Deo. 
474],  per  Isbell,  J.  The  point  whether  adyance  payment  al- 
tered the  ordinary  rule  for  measuring  damages  was  not  in- 
volved in  that  case.  But  see  Davenport  ▼.  WeUe^  1  Id.  598; 
fl.  C,  3  Id.  242. 

If  it  be  assumed  that  these  cases  are  to  be  taken  as  estab- 
lishing in  this  state  the  rule  of  law  respecting  sales  of  chattels 
to  be  as  above  stated  by  Mr.  Justice  Isbell,  still,  upon  con- 
sideration, we  are  of  opinion,  and  so  hold,  that  this  rule  does 
not  and  should  not  extend  to  actions  by  landlords  against 
tenants  to  recover  the  value  of  rent  payable  in  kind  or  in  prop- 
erty. 

No  adjudged  case  thus  extending  the  rule  has  been  called 
to  our  attention.    Nor  have  we  found  any  such  case. 

On  the  contrary,  the  rule  fixing  the  damages  for  failing  to 
deliver  the  rent  grain  to  be  the  value  of  the  grain  at  the  time 
and  place  of  delivery  is  recognized  by  Mr.  Taylor  as  applica- 
ble to  actions  of  this  character:  Taylor  on  Landlord  and  Ten* 
ant,  sec.  615,  and  authorities  cited. 

The  cause  will  be  remanded  to  the  district  court,  with  di- 
rections to  ascertain,  on  the  above  basis,  from  the  report  of 
the  referee,  the  amount  of  the  plaintiffs'  recovery,  and  to  enter 
judgment  accordingly. 

Reversed. 


MxAsuBB  ov  Damaois  iob  Bbsach  ov  Oohtbaov  io  DnjvxE  CtooDS 

Iporchaaed  u  the  differeiic«  between  the  price  agreed  to  be  paid  and  the 
market  price  of  the  like  gooda  at  the  time  and  pUce  of  delivery:  Furlong  v. 
PaOeya,  50  Am.  Deo.  635;  see  also  J>avi$  ▼.  Fiah,  48  Id.  387;  McKnighir. 
DmUopf  55  Id.  370.  This  is  the  rale  where  the  price  has  not  been  paid  or 
advanced  prior  to  the  time  of  delivery.  Where  the  price  has  been  paid,  the 
measure  of  recovery  is  the  highest  market  price  between  day  for  delivery 
and  time  when  suit  is  brought:  Catmom  v.  FoUom^  63  Id.  474^  and  note;  see 
note  to  Chiffin  v.  Colver,  60  Id.  724. 

'*Ir  RxHT  IB  Patabub  m  Spsciviio  Abtious^  the  maamire  of  damagea 
for  failure  to  deliver  them  is  the  same  as  upon  other  cnntiacU  for  the  delivery 
of  specific  articles^  — -  the  value  of  the  artioles  when  they  should  have  been 
delivered  ":  3  Sutherland  on  Diunages,  114^  dting  Brooka  v.  Ommdmgham,  40 
Miss.  108;  Brwmy,  AdamM,  85  Tex.  447. 

The  mearare  d  damagea  where  prmwriy  ia  in  qneetioa  is  the  value  id  the 
article  as  nearly  as  it  oan  be  aaoertaineds  EMbnmt  v.  Bremer^  SS  Am.  DiM» 
767. 

vob  LI  mi" 


OASES 


SUPREME   COITRT 


KANSAS. 


BflNz  t;.  HiNBS. 

[I  KAiriMi  ML] 

flAU  mmm  Kuuutiuh  oam  jutuxe  bi  Sit  absdm  on  Ouuiukb^  Wft  i 
modiflaH,  und&t  ■action  440  of  tiM  Kjuuum  OoaqpHad  Lvwi.  ^  r 

Bau  07  Lavd  umdxr  Exwjonoif  mat  bi  Sbt  asidb  as  Iv^aked^  ov 
Monoir,  for  the  fnadnleat  oonduot  of  fho  officer  makmg  it^  or  a 
binatiop  between  the  judgment  creditor  aod  a  third  pcreon  to 
competition;  bat  a  deoiBon  either  way  upon  eoeh  motion  wiQ  not  aftol 
the  ultimate  righti  of  the  pertiei,  nor  be  a  ber  to  an  action  to  dstannia* 
theownenhip. 

QiDSB  OoimBMnro  Saui  or  Lahd  unbxh  EzBoumur  n  not  Bn  Jim* 
OATA,  in  an  action  to  recorer  the  lend  f oonded  on  each  mla^  co  ec  t» 
prednde  the  introdnction  d  eridenoe  to  nhaw  a  fraudnlent  ocmbinetiM 
to  present  competition  at  the  iole. 

To  Maks  Mattkr  Rn  Adjvdigata,  tbebm  icon  bi  IiiuiTiTi  of  tlio  cnV 
ject-matter  of  the  eoit,  of  the  caiue  of  eotion,  of  the  penonc  and  peitie% 
and  of  the  quality  in  the  pereons  for  or  againat  whom  tfaa  claim  ie  made. 

DoonoNx  cm  Rn  Jupigata  u  not  AmjoABLB  GmBALiiT  to  Mononi 
in  the  conrae  of  practice^  except^  periiapa^  aa  to  any  otiiflr  implication  c» 
the  aame  atate  of  facta  for  a  aimilar  order. 

PliAnmif  nt  Aonoir  to  Booovxb  Rbax.  FBonnrr  n  Sbthlbd  to  Bb-^ 
oovBB  if  he  ahowB  a  paramoont  title  to  any  part  d  tlie  pramiiea 
deacribed  in  hia  petition. 

Action  to  recover  a  tract  of  land.    The  fiurts  are  stated  iik 
the  opinion. 


Clough  and  Wheai^  and  Wi  C.  MeDowM^  for  the  plaintiff  ia 


W.'  P.  OambetL  finr  the  defendants  in  error. 


J 
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By  Coartv  Bailkt,  J.  This  was  an  aetion  commenced 
Oei^r  24, 1864,  in  the  district  court  of  the  comity  of  Leaven- 
iforth,  by  the  defendants  in  error  (plaintiffs  below)  to  recover 
of  the  plaintiff  in  error  (defendant  below)  the  southwest 
qnarter  of  the  southeast  quarter  of  section  35,  township  8,  of 
range  22,  and  the  damage  for  the  detention  thereof.  The 
answer  of  defendant  below  contained  a  denial  of  the  allegations 
of  the  petition  of  plaintiffs  below,  except  it  admitted  that  the 
plaintiff  [plaintiff  in  error]  was  in  possession  of  the  premises. 
The  issue  was  tried  at  the  May  term,  A.  D.  1865,  before  the 
court  and  a  jury.  On  the  trial,  the  plaintiffs  below  offered  in 
evidence  an  execution  issued  pursuant  to  and  reciting  a  judg- 
ment of  said  court  as  rendered  November  19, 1863,  in  an  action 
wherein  Nelson  McCracken  was  plaintiff,  and  the  defendant 
[plaintiff]  in  error,  and  others  were  defendants,  and  the  return 
thereto  of  "no  goods,"  and  showing  a  levy  on  the  seventeenth 
day  of  February,  A.  D.  1864,  on  the  property  in  question  aa 
the  property  of  plaintiff  in  error,  and  the  advertising  and  salo 
thereof  on  the  ninth  day  of  April,  1864,  to  Thomas  Patterson, 
for  six  hundred  dollars.  Evidence  was  also  introduced,  under 
objection,  of  the  record  of  the  court  in  that  case,  of  the  petition, 
final  judgment,  motion  to  confirm  said  sale  as  to  the  whole  of 
the  land,  and  the  motion  of  defendant  below  to  set  aside  tho 
sale;  and  of  the  order  of  the  court  confirming  the  sale,  and  a 
sheriff's  deed  for  the  whole  tract.  A  deed  from  Patterson^ 
dated  April  12, 1864,  to  plaintiffs  below  was  also  read  in  evi- 
dence. 

On  the  part  of  the  defendant  below,  the  attention  of  the 
court  below  was  called  to  the  decision  of  this  court  that  said 
sale  was  void  as  to  a  homestead  of  one  acre,  reversing  said 
order  of  confirmation  as  to  such  homestead:  Benz  v.  RdUUnij 
MS.,  Jan.  term,  1865  [not  reported]. 

The  defendant  below  then  offered  to  prove  that  plaintiffs 
below  fraudulently  prevented  competition  at  said  sale,  and 
that  such  fraud  was  not  discovered  until  after  the  order  of 
confirmation. 

The  court  refused  to  allow  any  testimony  to  be  introduced 
tending  to  impeach  the  validity  of  the  sale. 

At  the  request  of  plaintiffs  below,  the  court  gave  certain  in- 
structions to  the  jury,  and  refused  to  give  certain  others  asked 
by  the  defendant  below. 

The  instructions  asked  by  the  plaintiffs  below,  and  given  to 
the  jury  by  the  court,  and  those  asked  by  the  defendant  below, 
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and  by  the  court  refused,  alike  inyolved  the  question  whether 
the  evidence,  the  sheriff's  deed,  and  the  order  of  confirmation 
hy  the  conrt  below,  as  modified  by  the  decision  of  this  court, 
*8Txfficiently  identified  what  part  of  the  tract  of  land  in  contro* 
yersy  constituted  the  homestead,  and  what  part  was  included 
m  the  order  of  confirmation  as  modified.  The  instructiou 
given  was  to  the  efiect  that  the  jury  ''must  find  for  the  plain- 
tiffs, and  that  they  are  the  owners  of  and  entitled  to  the  poe- 
*  session  of  the  southwest  quarter  of  the  southeast  quarter  of 
iBection  No.  35,  in  township  No.  8,  in  range  No.  22,  excepting 
the  one  acre  thereof  occupied  by  defendant  as  a  homestead, 
and  assess  the  damages,"  etc.  The  jury  under  the  instruc- 
tions found  for  the  plaintiffs  below,  and  that  they  are  the 
owners  of  and  entitled  to  the  possession  of  the  land,  describing 
it  as  in  the  instruction  given,  and  assessed  their  damages  for 
detention.  The  defendant  below  made  a  motion  for  a  new 
trial,  which  was  overruled.  On  exceptions  to  these  rulings  the 
case  is  brought  to  this  conrt. 

The  record  in  this  case  fairly  raises  the  question  whether 
(be  order  confirming  the  sale  under  an  execution  of  the  land 
in  question,  is  res  judicata  in  an  action  to  recover  the  land 
founded  on  such  sale  as  to  preclude  the  introduction  of  testi- 
mony to  show  that  the  plaintiff  in  the  execution  used  fraud- 
ulent means  at  said  sale  in  preventing  competition  among 

the  bidders. 

The  court,  in  exercising  the  power  conferred  upon  it  by  the 
449th  section  of  the  code,  should  either  set  aside  or  confirm  a 
sale  made,  and  has  no  power  to  modify  its  terms:  Ohio  Ltfe 
Insurance  etc.  Co.  v.  Chodin^  10  Ohio  St.  557. 

It  has  been  the  unanimous  opinion  of  this  court  that  any 
fraudulent  conduct  of  the  oflBcer,  or  a  combination  between 
the  judgment  creditor  and  a  third  person  to  prevent  competi- 
tion, will  invalidate  a  sale,  and  that  those  facts  may  be  shown 
on  a  motion  to  set  aside  the  sale.  But  it  has  been  expressed 
as  the  opinion  of  this  court  that  a  decision  either  way  upon 
such  a  motion  would  not  affect  the  ultimate  rights  of  the  par- 
ties, nor  be  a  bar  to  an  action  to  determine  which  was  the 
owner:   WhiU-Crow  v.  White- Wing,  3  Kan.  270. 

We  are  still  of  opinion  that  an  order  made  pursuant  to  the 
section  named,  which  confines  the  action  of  the  court  to  the 
mere  granting  or  refusing  the  order  asked,  without  giving  it 
power  to  modify,  is  not  such  a  judgment  as  to  be  pleadable  as 
res  judicata,  especially  where  the  plea  is  interposed  in  a  aepa- 
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rate  action,  and  where  it  is  proposed  to  show  such  fraud  in  the 
proceedings  upon  which  the  former  adjudication  was  founded 
as  would  avoid  it. 

In  order  to  make  a  matter  res  judicata,  there  must  be  a  con- 
currence of, — 1.  Identity  in  the  subject-matter;  2.  Of  the 
cause  of  action;  8.  Of  the  persons  and  parties;  and  4.  In  the 
quality  in  the  persons  for  or  against  whom  the  claim  is  made: 
2  Bouv.  Inst.  465;  Jones  v.  Fales,  4  Mass.  245. 

In  the  case  at  bar,  the  identity  in  the  causes  of  action  fails. 
We  think  the  doctrine  is  not  applicable  generally  to  motions 
in  the  course  of  practice:  Dollfus  v.  Froschj  5  Hill,  493  [40 
Am.  Dec.  368];  except,  perhaps,  as  to  any  other  application  on 
the  same  state  of  facts  for  a  similar  order:  Banks  ▼.  American 
Tract  Society,  4  Sand.  Ch.  438. 

This  determination  will  make  a  retrial  of  the  case  neces- 
sary. The  next  question  involved  likely  to  have  a  bearing 
upon  future  proceedings  in  the  case  is,  whether  the  descrip- 
tion of  the  property  in  the  evidence  adduced  was  sufficiently 
definite.  The  same  description  is  used  in  the  charge  of  the 
court  to  the  jury,  and  in  their  verdict,  as  in  the  judgment 
The  plaintiff  in  an  action  like  the  one  at  bar  is  entitied  to  re- 
cover if  he  shows  paramount  title  to  any  part  of  the  premises 
described  in  his  petition,  yet  not  without  evidence  of  a  suffi- 
cient interest  to  maintain  the  action  in  the  definite  tract  for 
which  the  judgment  is  rendered.  In  this  case,  the  evidence 
consisted  of  an  execution  and  levy  on  the  sale,  and  an  order 
confirming  such  sale  of  the  whole  tract  described  in  the  peti- 
tion, and  the  sheriff's  deed  for  the  same.  That  deed,  order  of 
confirmation,  and  sale  were  void  as  to  an  undefined  portion  of 
the  tract,  consisting  of  the  homestead  of  one  acre  occupied  by 
the  plaintiff  in  error.  Nothing  appears  to  identify  the  acre  or 
determine  its  shape,  except  that  it  was  an  acre  occupied  by 
the  defendant  (below)  as  a  homestead.  He  is  shown  to  have 
been  in  the  possession  of  the  whole  tract.  Something  more 
definite  as  to  the  location  and  form  of  the  precise  acre  consti- 
tuting the  homestead  should  have  appeared.  But  as  to  whose 
duty  it  was  to  make  it  appear,  we  forbear  to  determine,  be- 
cause had  either  party  made  it  appear  what  precise  acre  of  the 
tract  was  by  the  defendant  below  occupied  as  a  homestead,  it 
would  have  been  sufficient  to  sustain  a  verdict  for  the  residue 
had  the  evidence  been  sufficient  in  other  respects. 

No  Giber  question  likely  to  arise  on  a  rehearing  of  the  case 
•eems  to  be  involved.    The  judgment  below  is  reversed  for 
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error  in  the  court  in  rejecting  the  eridenoe  of  the  plaintiff  in 
error  tending  to  show  fraud  in  the  Bale. 

Saffobd,  J.,  concurred. 

Crozibb,  C.  J.,  having  been  of  counsel  in  one  of  the  actiona 
below,  declined  to  sit  in  the  case. 


JuDOifxVT  vx  FoBam  Aoroh,  whbi  Bab:  Sm  Or^fim  t.  Seifnumr^  83  Am. 
Dea  896,  and  note;  Biier  t.  Booper,  S2  Id.  046;  Day  t.  FaOeCfa,  87  Id.  388| 
SiaU  V.  Oo&ta,  88  Id.  148.  In  order  to  make  a  matter  re§Jtidieata,  there  muk 
be  an  identity  of  the  sabjeot-oiatter  of  the  >iiit»  of  the  cause  of  action,  of  the 
persons  and  parties,  and  of  the  quality  in  the  persons  for  or  against  whom 
the  claim  is  made:  AtehUom  He,  B.  B,  v.  ComnCn  qfJ^enon  0<k,  12  Eon.  136. 
A  judgment  in  a  former  action  is  therefore  not  a  bar  to  a  snbeeqnent  one, 
unless  the  parties  to  both  actions  are  the  same,  or  representatives  of  the 
same:  Oleaon  v.  lierHheWt  45  Wis.  401.  The  principal  case  was  cited  to  the 
forgoing  points. 

DocnuNx  OF  Baa  Jupioata  is  hot  Affugabub  OihxbauiT  to  Monon 
m  the  coarse  of  praotioe:  Boge  v.  Norton,  22  Kan.  377;  OomnCn  qf  Lyom  Cb. 
T.  Sergeant,  24  Id.  674;  RaMtmt  t.  Sterling,  25  Id.  448;  Comm'm^  WUmm  OtK 
V.  Melntosh,  30  Id.  235.  So  an  expofie  confirmation  of  a  sheriff's  sale  is  not 
conclnsively  binding  upon  aU  parties  that  may  possibly  be  affected  by  it^ 
proving  that  the  land  ordered  to  be  sold  by  the  Judgment  was  sold,  and  that 
it  was  regularly  and  legally  sold:  iUes  t.  Pognisr,  15  Id.  269.  The  foregoing 
cite  the  principal  case. 

Thi  FBorczPAL  GABS  IB  ALSO  oiTiD  in  JUmreU  T.  Lmak,  19  Kan.  200^  to  the 
point  that  the  plaintiff^  in  an  action  to  reoov«r  the  possession  of  land,  may 
reoorer  any  part  which  he  claims;  and  it  is  referred  to  in  PoeffSo  i^y  t.  WdUert 
12  Id.  604^  on  the  ^pestioD  as  to  who  may  recorw  in  aa  aotun  of  ojeetmeoti 
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[t  Kaksas,  61&] 

KAmiB  StATon  ov  1864  oonokrniito  BuBiraD  Baoosss  of  Dououa 
OouBTT  18  NOT  UMOOJHri'iTUTioNAL,  it  soems,  as  impairing  rested  zi|^ht^ 
in  providing  that  the  plaintiff  in  any  action  pending  in  the  district  court 
of  that  county,  or  in  which  summons  had  been  issued  on  the  day  when 
the  records  were  destroyed,  instead  of  setting  out  the  pleading*  tiierein, 
may  commence  a  new  suit  upon  the  same  cause  of  action,  as  in  other 
civil  cases,  and  the  defendant  shaU  not  be  allowed  to  plead  the  statnta 
of  limitations  unless  he  could  have  pleaded  it  in  the  original  action. 

Kahbas  Statdti  aw  1864  ooirGiiiNiNa  Bvhmsd  Bbooeds  ot  Doctolas 
OouifTT  Don  HOT  Afplt  to  Oasb  where  the  right  d  aotioa  was  barred 
at  the  time  the  records  were  destroyed. 

KoTB  Dbawb  Ihtibbbt  xnsTBt  Matubitt  at  Baxs  STnnjLAXiD^  and  there* 
after  at  the  rate  fixed  by  the  law,  where  it  is  payable  "i^lb  interest 
Iram  date  at  tha  rate  of  five  per  oent  per  month."  (Kansas  Jndiflial 
humor  warmed  up  and  applied  to  the  case  before  the  ooort.) 
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Action  on  a  prozniasoiy  note.  The  plaintiff^  Calvin  AdamSi 
4)ommeneed  an  action  March  28, 1861,  in  the  district  ooort  of 
OoaglaB  County,  against  the  defendant  Searle  and  others,  on 
«  promissory  note,  dated  April  6, 1858,  payable  "  on  or  before 
ninety  days  from  the  date,  with  interest  firom  date  at  the  rate 
of  fiye  per  cent  per  month."  A  summons  was  issued  March 
23, 1861,  and  was  served  on  all  the  makers  of  the  note  except 
•Searle.  The  action  was  pending  nntil  Augnst  21, 1863,  when 
«U  the  records  and  papers  of  the  court  were  destroyed  by  fire. 
On  August  8, 1865,  Adams,  in  pursuance  of  the  act  of  1864 
**  relating  to  records  and  proceedings  in  the  county  of  Doug- 
las," commenced  a  new  action  on  the  note.  The  defendants 
pleaded,  besides  a  denial,  the  statute  of  limitations.  The 
court  gave  judgment  against  all  of  the  defendants  for  the 
amount  of  the  note,  with  interest  at  the  rate  of  five  per  cent 
per  month  until  July  5, 1858,  the  maturity  of  the  note,  and 
thereafter  at  the  legal  rate. 

John  HfUehingSy  for  the  pl^ti£b  in  error. 
O.  W,  Smithy  for  the  defendant  in  error. 

By  Court,  Cbozhb,  C.  J.  In  this  case  the  irrepressible  stat- 
ute of  limitations  is  again  presented  for  considenition.  For 
some  years  past,  upon  the  disposition  of  each  succeeding 
cause  involving  a  construction  of  this  statute,  it  was  consid- 
ered by  bench  and  bar  that  fiction  itself  could  scarcely  con- 
ceive of  a  new  question  to  arise  thereunder;  but  as  term  after 
4erm  rolls  around,  there  are  presented  new  questions  compar- 
ing favorably  in  point  of  numbers  with  Falstaff's  men  in 
4>uckram,  thus  adding  to  the  legions  that  have  gone  before 
a  new  demonstration  of  the  propriety  and  verity  of  the  adage 
that  *' truth  is  stranger  than  fiction."  With  the  heat  of  ninety- 
eight  degrees  of  Fahrenheit  in  the  shade,  and  the  newspapers 
teeming  with  reports  of  the  ravages  of  our  great  common 
enemy,  who,  the  more  efl*ectually  to  accomplish  his  double 
{rarpose  of  capturing  the  imprudent  and  frightening  the 
iimid,  has  assumed  the  form  of  the  Asiatic  monster,  it  might 
*be  supposed  by  the  unthinking  that  the  consideration  of  such 
'questions  would  be  entered  upon  rather  reluctantly.  But  we 
heg  to  disabuse  the  public  mind  of  any  such  heresy.  Cases 
might  be  imagined  where  '' smashes''  would  not  stimulate, 
nor  '' cobblers"  quicken,  nor  '' juleps"  invigorate;  but  a  new 
question  under  our  statute  of  limitations,  in  coolness  and  re- 
storing power,  so  far  exceeds  any  and  all  of  these,  that  when 
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one  is  presented  the  '^  fine  aold  Irish  gintleman's "  resurrec- 
tion under  the  circumBtances  detailed  in  the  song  becomes  b» 
palpable  a  reality  as  the  ''Topeka  constitution  or  the  terri- 
torial capital  at  Mineola."  The  powers  of  a  galvanic  battery 
upon  the  vital  energies  are  wholly  incomparable  to  it  So 
that  the  consideration  of  this  case,  upon  this  day  of  wilted 
collars  and  oily  butter,  should  not  ontitle  the  court  to  any 
eulogies  for  extraordinary  energy  in  the  fulfillment  of  it» 
duties. 

In  the  case  at  bar,  this  court  is  asked  to  say  that  upon  the 
facts  found  by  the  judge  of  the  district  court  no  judgment 
should  have  been  rendered  against  Searle;   and  in  making 
this  request,  counsel  was  understood  to  intimate  that  some 
mischievously  disposed  persons,  with  a  diabolical  intent  not 
clearly  revealed,  while  organized  as  the  legislature  of  the 
state,  had  made  a  violent  and  unwarrantable  onslaught  upox^ 
the  constitution, — that  constitution  which  this  court  as  a  tri- 
pedal  pier  is  exerting  its  utmost  endeavors  to  support;  that 
constitution  which,  not  only  from  patriotic  and  moral,  but 
from  alimentary  considerations  as  well,  we  are  bound  to  main* 
tain  and  defend.    Judging  from  the  argument  of  counsel,  con- 
sidered with  reference  to  its  length,  earnestness,  and  number  of 
authorities  cited,  we  did  not  know  but  that  while  we  were  sit^ 
ting  attentively  listening  to  what  was  said  in  exposition  of  the^ 
attempt  aforesdid,  even  then  the  constitutional  fabric  was  top- 
pling to  its  fally  and  needed  but  an  affirmance  of  the  judg^ 
ment  of  the  court  below  to  bring  it  down  about  our  ears  witJi* 
a  crash  which  should  cause  constitutional  governments  all 
over  the  world  to  quake  upon  their  foundations,  and  inflict 
upon  the  body  of  constitutional  liberty  contusions  which  must 
inevitably  result  in  her  speedy  mortality.     Being  in  a  some- 
what "  melting  mood  "  to-day,  we  would  be  pleased  to  gratify^ 
counsel  by  adopting  his  fears,  growing  out  of  the  supposed' 
nefarious  attempt  of  the  legislature  in  the  passage  of  the 
nineteenth  section  of  the  act  concerning  the  lost  records  of 
Douglas  County;  but  supposing  he  will  be  somewhat  gratified 
at  a  decision  in  his  favor  upon  any  ground,  we  proceed  now 
to  render  such  decision,  asking  to  be  excused  from  resolving, 
ourselves  into  a  state  of  excitement  on  account  of  the  supposi- 
titious attack  aforesaid,  especially  as  we  are  not  convinced 
that  any  such  attack  was  contemplated  or  accomplished. 

The  right  of  action  accrued  against  Bearle  on  the  6th  of 
July,  1858,  and  was  barred  July  6, 1861,  because  no  iiiiiiiiiooft 
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dated  prior  to  that  time  was  served  upon  him,  the  twenty- 
seventh  section  of  the  code  providing  that  an  action  shall  be 
deemed  commenced  within  the  article  on  limitations  at  the 
date  of  the  summons,  which  shall  be  served  on  each  defend- 
ant. The  summons  issued  March  23,  1861,  was  not  served 
upon  Searle,  and  if  an  alias  had  been  issued  after  July  5, 
1861,  and  before  the  destruction  of  the  records  in  1863,  and 
served  upon  him,  he  might  have  successfully  availed  himself 
of  the  limitation  provided. 

Section  19  of  the  act  concerning  the  burned  records  of  Doug- 
las County  does  not  apply  to  such  a  case.  It  is  as  follows: 
"The  plaintiff  in  any  action  pending  in  said  court,  or  in  which 
summons  had  been  issued  on  the  twenty-first  day  of  August 
last,  instead  of  setting  out  the  pleadings  therein  as  hereinbefore 
mentioned,  may  commence  a  new  suit  upon  the  same  cause  of 
action  as  in  other  civil  cases,  and  the  defendant  shall  not  be 
allowed  to  plead  the  statute  of  limitations  unless  he  could 
have  pleaded  it  in  the  original  action,  and  the  petition  of 
plaintiff  shall  allege  the  time  when  the  original  action  wa» 
commenced,  as  near  as  may  be,  and  that  it  was  pending,  or 
summons  had  issued  as  hereinbefore  mentioned." 

It  is  as  transparent  as  the  soup  of  which  Oliver  Twist  im* 
plored  an  additional  supply  that  the  case  at  bar  is  not  one  of 
those  as  to  which  the  general  lin)itation  was  sought  to  be  sus- 
pended by  the  section  quoted;  wherefore  the  district  court 
erred  in  rendering  judgment  against  Searle. 

In  the  case  of  Robinson  v.  Kinney^  2  Kan.  184,  this  court 
held  that  a  note  like  the  one  sued  upon  in  this  case  would 
draw  interest  until  maturity  at  five  per  cent  per  month,  and 
thereafter  at  the  rate  fixed  by  law,  in  the  absence  of  a  contract 
upon  that  subject.  This  decision  we  are  not  disposed  to  dis- 
turb. There  was  therefore  error  in  the  computation  of  inter- 
est in  this  case  by  the  court  below. 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
oause  sent  back  for  judgment  in  accordance  with  this  opinion* 

All  the  justices  concurred. 


Bazb  of  iBrntasr  SFwufuo  nr  Nen^  whwhie  Oumtijiuw  Aim 
MjouBJOtt  See  Mamm  t.  CaUemder,  78  Am.  Dm.  lOS;  and  note;  £miwHk  w^ 
Tnulees  i^Hariftrd  etc  Jt.  Jt.,  76  Id.  699. 
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Bbtnolds  v.  MoElmNBT. 

3foinr  nr  EUnv  or  BrjJDhmosLDmat,  Waoebxd  ok  Buanov,  d  Dbobt 
wiTHWT  OoirBnaBATKHff,  sabjeot  to  be  recliiimad  hj  tiie  dapodtor  am. 
dmuttid,  or  to  attaohmmt  hy  his  crediton,  at  any  tune  betoe  it  ia  paid 
o?«r,  whether  moh  money  belonged  to  the  depodtor  or  wu  given  to  him 
for  tiie  pDzpoee  of  being  itaked,  betting  on  eleetiona  being  prohibited  bj 
atatnte^ 

Action  to  recover  a  sum  of  money.  On  Noyember  7, 1864, 
Sdward  B.  Jennings  and  Thaddens  Prentice  laid  a  wager  of 
4me  hundred  dollars  a  side  on  the  result  of  the  election,  then 
nbout  to  take  place,  for  governor  of  Kansas,  and  deposited  the 
money  in  the  hands  of  the  defendant,  P.  G.  Reynolds,  as  a 
4Eitake-holder.  The  money  wagered  by  Prentice  belonged  to  one 
John  Speer,  who  gave  it  to  Prentice  to  make  the  wager.  Pren- 
tice did  not  disclose  his  agency.  On  November  15, 1864,  the 
plaintiff,  William  McEinney,  as  a  judgment  creditor  of  Pren- 
tice, served  a  garnishee  notice  on  the  defendant,  under  which 
ihe  defendant  was  finally  ordered  to  pay  over  to  the  plaintiff 
ihe  sum  of  one  hundred  dollars,  as  the  money  of  Prentice, 
and  costs.  The  defendant  neglected  and  refus^  to  pay  over 
the  money,  whereupon  the  plaintiff  instituted  this  action 
against  the  defendant  to  recover  the  money.  The  court  gave 
judgment  for  the  plaintiff. 

Mendry  and  Ahin^  for  the  plaintiff  in  error. 

Hiaeher  and  Banka^  for  the  defendant  in  error. 

By  Court,  Bailey,  J.  Betting  on  elections  is  utterly  pio- 
liibited  by  the  laws  of  this  state:  Crimes  Act,  Comp.  Laws, 
«ec.  242,  p.  835.  It  follows  that  all  money  placed  in  the  hands 
of  stake-holders  is  to  be  regarded  as  placed  or  deposited  in 
their  hands  without  consideration,  to  be  repaid  on  demand  to 
the  person  who  deposited  the  same,  or  attached  by  any  person 
having  a  valid  claim,  and  showing  cause  of  attachment  against 
the  depositor.  It  is  a  mere  naked  deposit,  and  by  implication 
of  law  it  is  deemed  to  have  been  deposited  to  the  use  of  the 
depositors  respectively,  and  the  share  of  each  is  subject  to 
attachment  for  his  debts  at  any  time  before  it  is  actually  paid 
over:  Drake  on  Attachment,  sec.  520;  Ball  v.  OUbert  and  Tru9* 
4ee,  12  Met.  897. 

Whether  the  party  making  the  bet  in  this  case  had  money 
of  his  own,  which  he  deposited,  or  boRowed  it  of  a  friend,  ia 


Jvij  1868.]  BiTNOLDB  V.  McKlRNET.  008 

ImmateiiaL  If  the  mooey  was  loaned  fi>r  the  pnrpoae  of  be- 
ing staked  or  bet  oonttrary  to  law  and  public  polioy,  it  was 
incumbent  on  the  party  loaning  money  for  such  illegal  porpoee 
to  take  satisfEU^iy  security.  If  he  neglected  to  do  so,  the 
oourts  cannot  interfere  for  his  protection.  Judgment  aflSrmed. 
All  the  justices  concurred. 


MoHxr  or  Haitm  or  BtAxm-woLDWM^  wmnua  mat  bi  BaoirnD» 
Back:  Sm  A^ord  t.  Bmrke^  SB  Abl  Dm.  449,  and  note;  Bioreif  t.  Brmmm, 
ee  Id.  029;  Hordp  t.  Hrnid,  70  Id.  787,  and  note.  Money  in  tba  hands  of  a 
•teko-bolder,  betting  on  olootioni  being  prohibited  by  etetntep  ninel  be  deemed 
n  mere  naked  depoeil^  rabjeetto  bereeUimed  and  leeorered  baek  bj  each  de* 
foeiter  on  demand  at  any  time  before  it  is  paid  orer:  Jmmkig$  t.  SegmoUi^ 
4  Kan.  114,  following  the  prinotpal  eaee. 

Moonn'  oi  Haitm  or  SxAm-HOLDBB,  waawum  mat  mm  Olummd  av 
ffknoiPAL  AS  ASAnrar  Aaavf's  Anionae  Obbhtohs  See  Ardlr  t.  Am( 
90  Am.  Dee.  797. 
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HbNBLBY  V.   GOMMONWBALTH. 

Ll  Bush,  ILJ 

iMMmnMCT  lom  SnuLoro  ''SraPHrar"  Dakhl's  Hoa  wzu  vov  Boraot 
OttHViorAOir  for  itealiiig  "Philip  "  Daaiel'a  hog. 

Indictmbnt  for  larceny.  The  facts  are  stated  in  ihe  opin- 
ion. 

Leonard  Farmeff  for  the  appellant. 

John  If.  Haiian^  altomey-y^nertiZ,  for  the  appellee. 

By  Court,  Robertson,  J.  Indicted  for  stealing  '* Stephen" 
Daniel's  hog,  the  appellant  was  convicted  on  proof  of  stealing 
the  hog  of  "Philip"  Daniel.  The  offepse  charged  and  that 
proved  being  thus  essentially  different,  the  indictment  was 
not  legal  notice  of  the  crime  intended  to  be  proved;  and  the 
conviction  for  stealing  "  Stephen's  "  hog  would  not  bar  another 
prosecution  for  stealing  "Philip's "  hog,  even  though  the  same 
hog  and  the  same  offense. 

Wherefore  the  judgment  is  reversed,  and  the'  cause 
manded  for  a  new  trial  or  dismission  of  the  prosecution. 


MnvQuxB  n  LnMonoDrr,  Bfiiov  ort  8m  Dmmd  t«  UwML 
Am.  Dm.  4S7,  sad  noto;  AtaH  ▼•  PoUknom^  IS  U.  6S9| 

la  Idles. 


Dec.  1866.]  Jones  v.  Commonwealth.  605 

Jones  v.  Gomhonwbalte. 

« 

[1  Bush,  tl] 

gHOirOBT-MiTMIWAT.    MAT  BB  InDIGTBD  AVP    PuVUHBD  fOB   TAJOXQ    SLkWm 

fBOM  PoflSBSsiOH  OF  OwvBB,  in  the  abaeiiM  of  a  legil  Justificatioav 
under  seotion  7,  ertiele  2ft,  ehapter  28^  of  tbe  Beriaed  Statatee  of  Ken* 
tacky,  which  proridae  that  "if  «ny  penon  unlawful! j,  hat  aofc  wilii 
felonioQs  intention,  teke^  cany  away,  Mmoe,  deetroy,  or  injnre  aoj 
property,  real  or  personal,  or  other  thing  of  ralue,  not  his  own,  .  .  •  • 
he  shall  he  fined  not  leaa  than  ten  nor  more  than  two  hundred  dollars. " 

%U>T08T-1L&B8HAL    19    HOT    JusmriBD    III   SllZniO  AHD  TaKIVO  AWAT  PBI- 

TATB  PBOPEBiTT,  onlesa  there  is  an  urgent  neoeaaity  to  take  it  for  tlia 
public  aervioe,  or  to  prevent  it  from  falUng  into  the  hands  of  the  enemy. 

ImrBBIOR    MiLITABT  OfFICBB  GAJTirOT    JUVTIIT  UHDBR  ObDBB  OB  AUTBOil- 

rrr  of  Sufebiob,  nnleaa  such  saperior  officer  had  legal  power  to  iaaae 
the  order  or  giye  the  authority  under  which  a  justification  ia  ^l^im^fl 

IVPIOTICBIIT    BI    SuFFICIBHT    UlTDBB   SbCTIOB    180  OF  KbHTVOKT  CbIMIHAL 

CoDi;  where,  although  it  atatea  the  ofibnae  to  have  been  oommitted  on 

the day  of  July,  1865,  and  waa  found  at  the  May  term»  1866,  of  tha 

eifouit  courts  it  ia  afterwards  charged  in  the  indictment,  in  expraai 
tsnna,  that  the  offenae  waa  committed  before  the  finding  of  the  aama. 

Indictment  for  taking  and  canying  away  certain  slavea. 
The  fiacts  are  stated  in  the  opinion. 

W.  W.  TrivMe^  for  the  appellant 

John  M.  Harlan^  attomey^eneral,  for  the  appellee. 

By  Court,  Petebb,  C.  J.  At  the  May  term,  1866,  of  the 
Harrison  circuit  court,  tbe  appellant  was  indicted  for  unlaw* 
fully  (but  not  with  a  felonious  intention)  taking  and  carrying 
away  from  the  possession  of  one  L.  Oxiey  one  negro  woman, 
named  Mariab,  and  her  three  children,  of  whom  said  Oxley 
was  then  the  owner,  of  tbe  alleged  value  of  one  thousand  dol- 
lars, in  violation  of  section  7,  article  25,  chapter  28,  first  volume 
Revised  Statutes,  411,  which  section  is  in  the  following  lan- 
guage: "If  any  person  unlawfully,  but  not  with  felonious 
intention,  take,  carry  away,  deface,  destroy,  or  injure  any 
property,  real  or  personal,  or  other  thing  of  value,  not  his 
own,  or  willfully  and  knowingly,  without  a  felonious  inten- 
tion, break  down,  destroy,  injure,  or  remove  any  monument 
erected  to  designate  the  boundaries  of  this  state,  or  any 
county,  city,  or  town  thereof,  or  the  boundaries  of  any  tract 
or  lot  of  land,  or  any  tree  marked,  or  post  or  stone  planted,  for 
that  purpose,  he  shall  be  fined  not  less  than  ten  nor  more  than 
two  hundred  dollars." 

By  proper  averments  and  specificationSy  the  indictment 
charges  ibfi  appellant  with  having  taken  the  slavesi  Mftrifth 
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and  h«r  three  children,  from  the  pooBcepon  of  Ozley,  fheir 
owner,  and  remoying  them  to  Covingtony  wherebj  they  were* 
lost  to  him. 

On  the  trial,  Ozley  proved  that  the  appellant  came  to  hia 
residence  in  July,  1864,  and  eaid  he  was  directed  to  take  Ifa* 
riah  and  her  children  to  the  headquarters  of  the  proyost-mar- 
shal  of  the  district,  in  Covington,  and  read  what  purported  t» 
be  a  l^ier  from  B.  H.  Samuel,  provost-marshal  of  the  sixtb 
district  of  Kentucky,  directing  said  slaves  to  be  sent  to  Gov* 
ington,  Kentucky;  he  furthermore  proved  that  appellant,  on 
the  next  morning,  came  to  his  house,  bringing  an  armed 
soldier  with  him,  and  demanded  Mariah  and  her  children; 
and  that  either  Jones  or  the  soldier  went  near  to  where  the 
negroes  were,  who  then  came  to  them,  and  they  went  in  com* 
pany  with  the  negroes  to  the  Kentucky  Central  railroad,  and 
were  put  on  board  and  sent  in  company  with  the  soldier  to 
Covington.  That  he,  Oxley,  went  on  the  same  train  to  Gov- 
ington  with  a  letter  to  Samuel,  to  try  to  get  the  negroes;  but 
Samuel  refused  to  let  him  have  them.  Jones,  as  the  witness 
stated,  did  not  pretend  to  act  upon  his  own  authority,  but  in 
obedience  to  the  order  of  Samuel;  that  there  was  a  military 
force  stationed  at  the  time  at  Cynthiana  sufficient  to  enfarce 
said  order,  and  that  Jones  seemed  ready  and  willing  to  exe- 
cute it;  and  that  the  negroes  were  then  his  slaves,  and  worth, 
in  his  opinion,  one  thousand  dollars.  The  woman  Mariah 
was  obedient  and  quiet,  and  not  inclined  to  leave  home  if  she 
had  not  been  induced  to  do  so. 

Ward  proved  that,  on  the  morning  the  negroes  were  taken 
from  Oxley,  he  went  with  him  to  Jones,  and  requested  him 
not  to  send  them  on  the  first  train  to  Covington,  because  he 
wished  to  communicate  with  General  Burbridge,  and  get  the 
order  countermanded;  but  he  refused  to  wait  for  General  Bur* 
bridge  to  be  telegraphed,  saying  that  his  orders  were  peremp- 
tory.  Oxley  offered  to  execute  bond  with  surety  that  he 
would  not  send  the  negroes  outside  of  the  federal  lines,  and 
said  to  Jones  he  had  no  intention  of  removing  them;  and 
Jones  replied  that  he  did  not  believe  he  had  any  such  inten- 
tion; but  declined  to  take  the  proffered  bond,  or  to  wait  until 
General  Burbridge  could  be  telegraphed  and  a  reply  received. 

Jones  introduced  evidence  to  the  effect  that  in  July,  1864, 
such  negroes  as  Mariah  and  children  were  of  little  marketable 
value  in  Cynthiana;  that  such  a  negro  as  Mariah,  if  not  in« 
alined  to  leave  her  master,  was  of  considerable  value  to 
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that  dayery  then,  in  that  part  of  Keatockji  waa  nearly  de* 
atroyecL  The  presence  of  United  Btaiee  troope,  the  reoroiting 
of  negroes  into  the  army,  and  the  illegal  acts  of  persons  soeh 
as  Jones  had  so  demondiied  the  negroes  that  they  were  of 
Ettle  Yalne. 

Qxley  proved  that  the  letter  marked  A,  from  Samnel  to 
Jones,  dated  the  28th  of  July,  1864,  was  the  same  which  waa 
read  to  him  by  Jones  when  he  told  him  he  was  ordered  to  take 
the  nqproes  to  Covington,  and  then  offered  to  read  said  letter 
as  evidence  to  the  jury,  to  which  the  attorney  for  the  common- 
wealth  objected;  his  objections  were  sustained,  and  appellant 
excepted.  He  also  offered  to  read  a  letter  from  Henry  A. 
Mitchell  to  him,  dated  the  SOth  of  June,  1864,  marked  B ; 
also  a  letter  dated  September  29, 1864,  from  same  to  same, 
marked  C;  also  letter  marked  D,'  from  same  to  same,  dated 
October  22, 1864;  and  letter  marked  B,  from  same  to  same^ 
dated  October  25, 1864;  all  of  which  letters  the  court  refused 
to  permit  him  to  read  to  the  jury,  having  been  objected  to  by 
appellee's  attorney,  and  Jones  excepted. 

A  verdict  and  judgment  for  two  hundred  dollars  were  ren- 
dered against  Jones,  which  he  now  seeks  to  reverse  on  the 
grounds,  —  1.  That  the  instructions  to  the  jury  given  at  the 
instance  of  appellee  were  erroneous;  2.  That  the  court  erred 
in  refusing  to  instruct  the  jury  as  asked  by  appellant;  8L 
Because  the  court  refused  to  admit  evidence  offered  by  appel* 
lant  which  was  competent  and  proper;  and  4.  Because  the  in* 
dictment  does  not  charge  any  offense  to  have  been  committed 
before  the  finding  thereof. 

It  is  satisfactorily  shown  by  the  evidence  that  the  slaves  of 
Oxley  were  forcibly  taken  by  appellant  from  his  possession, 
and  sent  by  him,  against  the  will  of  Oxley,  to  the  city  of  Gov* 
ington,  whereby  he  lost  their  services;  and  unless  appellant 
has  shown,  or  offered  to  show,  sufficient  legal  grounds  for  so 
doing,  he  subjected  himself  to  the  penalty  prescribed  by  the 
statute  before  herein  recited. 

The  first  question  presented  for  determination  is,  whether 
the  court  below  erred  in  rejecting  the  several  letters,  before  re- 
ferred to,  offered  in  evidence  by  appellant  to  show  that  he  had 
been,  and  was  at  the  time  of  taking  said  slaves,  provost-mar- 
shal for  the  county  of  Harrison,  appointed  by  the  provosts 
marshal  of  the  sixth  district  of  Kentucky,  of  which  district 
Harrison  County  formed  a  part;  and  in  taking  said  slaves 
and  sending  them  to  Covington,  he  acted  under  and  in  obe- 
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<lience  to  the  order  of  E.  H.  Samuel,  proyost-marshal  for 
€ixth  district  at  the  time. 

If  the  facts  which  the  rejected  letters  were  offered  to  estab- 
lish furnished  a  legal  justification  for  taking  and  carrying 
away  said  slaves,  then  the  letters,  if  proved  to  be  genuine, 
were  improperly  rejected,  and  appellant  prejudiced  thereby. 

There  is  no  evidence,  nor  was  any  offered,  to  show  that 
Oxlcy  had,  by  anything  he  had  said  or  done,  manifested  any 
intention  to  send  said  slaves  beyond  the  reach  of  the  federal 
authorities,  or  even  from  home,  and  no  evidence  of  a  rumor  of 
such  intention,  except  the  statement  contained  in  Samuel's 
letter  to  appellant,  under  date  of  the  28th  of  July,  1864,  which 
appellant  did  not  believe,  as  shown  by  Ward's  evidence;  so 
that  the  act  cannot  be  justified  upon  the  ground  that  they 
were  about  to  be  sent  within  the  lines  of  the  enemy. 

Nor  do  the  rejected  letters  prove,  or  tend  to  prove,  that  there 
was  an  urgent  necessity  to  take  said  slaves  for  the  public  Bet- 
rice^  or  that  it  was  necessary  to  take  them  into  possession  of 
appellant  or  Samuel  to  prevent  them  from  falling  into  the 
hands  of  the  enemy. 

In  MitcheU  v.  Harmony^  13  How.  128,  the  supreme  court  of 
the  United  States  said:  "There  are,  without  doubt,  occasions 
in  which  private  property  may  lawfully  be  taken  possession 
of,  or  destroyed,  to  prevent  it  from  falling  into  the  hands  of 
the  public  enemy;  and  also  where  a  military  officer,  charged 
with  a  particular  duty,  may  impress  private  property  into  the 
public  service,  or  take  it  for  public  use.  Unquestionably,  in 
such  cases,  the  government  is  bound  to  make  full  compensa- 
tion to  the  owner;  but  the  officer  is  not  a  trespasser. 

"  But  we  are  clearly  of  opinion  that  in  all  these  cases  the 
danger  must  be  immediate  and  impending,  or  the  necessity 
urgent  for  the  public  service,  such  as  will  not  admit  of  delay, 
and  where  the  action  of  the  civil  authority  would  be  too  lata 
in  providing  the  means  which  the  occasion  calls  for.  It  is 
impossible  to  define  the  particular  circumstances  of  danger  or 
necessity  in  which  this  power  may  be  lawfully  exercised. 
Every  case  must  depend  on  its  own  circumstances.  It  is  the 
emergency  that  gives  the  right,  and  the  emergency  must  be 
shown  to  exist  before  the  taking  can  be  justified." 

No  emergency  was  shown  to  exist  to  authorize  Samuel  to 
make  the  order.  But  it  is  said  that  appellant  acted  in  obedi* 
6nce  to  his  superior  officer,  and  therefore  is  not  liable  to  this 
prosecution. 
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That  may  be  disposed  of  in  a  few  words. 

If  Samuel  had  possessed  any  legal  authority  to  issue  the 
order  under  which  appellant  acted,  his  order  would  have  jus- 
tified appellant.  But  we  have  already  seen  that  he  had  no 
discretionary  power  over  private  property.  The  order  was  to 
<io  an  act  in  violation  of  the  statute  «ifpra, — to  commit  a  tres- 
pass upon  the  property  of  a  private  citizen, — and  can  afford 
no  justification  to  appellant,  by  whom  it  was  executed.  Nor 
can  the  presence  of  a  military  force  relieve  him  from  the  con- 
sequences of  his  illegal  act:  MUcheU  v.  Harmony^  13  How. 
128. 

The  order  of  Samuel  was  without  excuse  or  palliation  on 
his  part^  so  far  as  this  record  shows,  to  deprive  Oxley  of  his 
property,  produced,  doubtless,  by  his  opposition  to  the  laws 
under  and  by  virtue  of  which  Oxley  held  that  property,  and 
affords  no  defense  to  appellant  against  this  prosecution. 

There  was  no  error,  therefore,  on  the  part  of  the  court  below 
in  rejecting  the  letters  offered  as  evidence  by  appellant,  nor  in 
refusing  the  instructions  asked  by  him,  and  in  granting  those 
asked  by  appellee. 

Although  the  indictment  states  the  oflense  was  committed 

4m  the day  of  July,  1865,  and  was  found  at  the  May 

term,  1865,  of  the  Harrison  circuit  court,  still  it  is  charged 
afberwards'in  the  indictment,  in  express  terms,  that  the  offense 
was  oommitted  before  the  finding  of  the  same,  and  is  sufficient 
imder  section  130  of  the  criminal  code. 

Wherefore  the  judgment  is  affirmed. 


Civil  LiAsajxT  of  MmrABT  Ovuoeb  lom  Aora  Dchtb  bt  Hue:  Sea 
note  to  Wiimm  r.  Jllackeime,  42  Am.  Iteo.  54;  WUhenpoon  t.  Farmer^  Btmi^ 
S7  Id.  603;  CMatian  County  Ccmri  v.  JUankin,  S7  Id.  606,  and  note;  Toffhr  v. 
JenkinSf  88  Id.  773;  Farmer  v,  Lewia,  posi,  p.  610^  end  note;  eleo  eee  Bla  ▼. 
SnM,  66  Id.  356^  end  note,  on  the  liability  of  commending  oiBoen  for  acti 
dooa  by  the  militia. 

Thb  FBDroirAL  Oiin  u  oms>  in  8eUard$  r,  Zomm^  6  Bnehy  9S;  to  the 
^oini  that  a  eoldier  eennot  joetify  the  taking  of  priTate  yryperty  lor  priyate 
9m  vndar  tlie  ofder  of  a  eaperior  officer. 
AX.  Paa  Vol.  IiTTXTT- 


\ 
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Fabmeb  t;.  Lbwib. 

MnmBT  OffiuiB^  Bioht  io  8m  axi^  Dbrbot  ob  AFFMmtAiB  Fki» 
TAin  PBomBTT  jiEvut  Bznffs  exoapt  in  oua  <tf  ugnt  nMMHUy  loir 
the  pnblio  aamoe^  or  to  praTcnt  it  from  fiQiog  into  ilit  haadi  of  tte 
paUio 


AcnoN  for  the  forcible  taking  and  oomrendon  of  oertain 
hogs.    The  facts  are  stated  in  the  ounnion. 

A.  J.  Jame$f  for  the  appellant. 
jBarlan,  for  the  appellees. 

By  Court,  Habdin,  J.  This  was  an  ordinary  action  againal 
the  appellees,  Jonathan  Lewis,  William  Dix<m,  Benjamin  F. 
Blankinship,  and  Enoch  Blair,  for  the  forcible  taking  and 
conversion  of  twenty«eight  fat  hogs,  the  property  of  the  ap» 
pellant,  of  the  alleged  yalne  of  $1,008. 

The  answer  of  the  appellees  admits  the  taking  of  the  hog/t 
out  of  the  appellant's  possession;  but  avers  that  at  the  tune* 
said  Blankinship  was  a  major,  in  command  of  the  Harlan 
County  battalion,  a  regular  and  legally  authorized  military 
organization  of  the  state  of  Kentucky,  with  authority  to  con- 
tract for  subsistence;  that  said  Dixon  was  the  quartermaster 
of  said  organization,  and  said  Lewis  was  a*  member  of  the- 
command,  and  by  authority  from  Blankinship,  the  com- 
mander, agreed  and  contracted  for  the  hogs  with  Lewis- 
Farmer,  the  agent  of  appellant.  In  connection  with  the  al» 
leged  purchase,  the  answer  charges  that  the  appellees  had 
information  that  appellant  had  the  hogs,  and  was  about  to 
dispose  of  them,  to  be  driven  to  Virginia,  then  in  rebelli<m- 
against  the  federal  government;  and  the  defendants  purchased 
the  hogs  as  aforesaid  to  prevent  them  from  going  to  the  public 
enemies  of  the  government,  and  because  the  military  forces* 
aforesaid  had  need  of  them. 

A  trial  resulted  in  a  verdict  and  judgment  for  the  defend- 
ants, from  which  Farmer  has  appealed  to  this  court. 

Various  exceptions  were  taken  by  the  appellant  in  the  pro- 
gress of  the  trial  to  the  rulings  of  the  court  as  to  the  admis- 
sibility of  evidence  offered  by  the  defendants.  It  will  not  be 
necessary  to  state  in  detail  a  number  of  &cts  which  the  de- 
fendants  were  allowed  to  prove,  tending  to  establish  a  par* 
ticular  conclusion,  as  the  ruling  of  the  court  as  to  each  at 
them  is  liable  to  the  same  objection.    Several  witnesses  wer^ 
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permitted  to  testify  to  acts  and  declaraticnB  of  the  appellanti 
as  well  as  his  reputation  among  his  neighbors,  and  even 
private  opinions,  tending  to  show  that,  at  the  time  the  hogs 
were  taken,  the  appellant,  in  his  opinions  and  sentiments, 
adhered  to  the  cause  of  those  then  in  rebellion  against  the 
government  of  the  United  States. 

Without  undertaking  to  decide  that  a  portion  of  this  evi* 
dence,  at  least,  might  not  have  been  rendered  admissible,  a» 
tending,  in  connection  with  other  facts,  to  show  there  was  an 
immediate  and  urgent  necessity  for  seizing  the  property  to 
prevent  its  falling  into  the  hands  of  the  enemy,  we  are  satis* 
fied  that  no  sufficient  ground  was  shown  to  exist  for  its 
admission  in  this  case;  not  only  was  there  no  sufficient 
foundation  in  fact  proved  to  render  such  evidence  competent» 
but  in  our  opinion,  none  such  is  alleged  in  the  answer. 

On  the  trial,  the  defendant,  Dixon,  produced  a  book,  and 
proved  by  one  of  the  witnesses  ''  that  it  was  the  book  he  useA^ 
while  quartermaster  of  the  Harlan  County  battalion ";  and 
on  this  proof  alone  he  was  permitted  to  read  to  the  jury  ceir* 
tain  entries  appearing  in  the  book.    If  the  book  had  been  suf- 
ficiently proven  and  identified  as  an  official  record  to  render 
its  contents  competent  evidence  under  any  circumstances,  we 
incline  to  the  opinion  that  the  entries  read  to  the  jury  were  - 
not  admissible  as  evidence  for  the  appellees  under  the  issuesr 
in  this  case;  but  the  statement  of  the  witness  that  Dixon 
used  the  book  while  quartermaster  does  not  prove  it  an  official 
record,  or  jentitled  to  more  consideration  than  a  private  memo- 
randum, which  ought  not  to  have  been  admitted  as  legitimate 
evidence. 

It  seems  to  us  also  that  the  court  erred  in  permitting  the 
appellees  to  prove  to  the  jury  the  acts  and  declarations  of 
Lewis  Farmer,  the  father  of  appellant,  there  being  no  evidence 
that  Lewis  Farmer  was  the  agent  of  appellant. 

The  appellant  excepted  to  the  decision  of  the  court  both  in 
refusing  to  instruct  the  jury  at  his  instance,  and  in  giving 
instructions  on  the  motion  of  the  appellees.  Without  reciting 
the  various  instructions  so  either  given  or  rejected,  it  will 
suffice  to  say  that  they  involve  an  inquiry  into  the  right  and 
power  of  the  appellees,  as  officers  and  members  of  a  military 
organization  of  this  state,  to  take  private  property  and  appro- 
priate it  to  their  use,  either  for  subsistence  or  to  prevent  its 
falling  into  the  hands  of  the  public  enemy. 

It  may  be  assumed,  in  reference  to  either  aspeot  of  the  oass^ 
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^Ihat  the  right  of  a  military  commander  to  seize  and  destroy 

» or  apiHTopriate  private  property,  never  exists  except  as  the  con- 

'  sequence  of  actual  emergency.    And  we  are  of  opinion  that 

1o  justify  or  excuse  the  exercise  of  this  extraordinary  power 

on  the  ground  of  necessity,  for  subsistence  or  otherwise,  the 

necessity  must  be  urgent  for  the  public  service,  and  such  as 

will  not  admit  of  delay,  and  where  the  civil  authority  would 

.  he  too  late  in  providing  the  means  required  by  the  occasion. 

-And  if  the  power  is  claimed  as  a  necessity  to  prevent  the 

property  from  falling  into  the  hands  of  the  public  enemy,  the 

<tanger  must  be  immediate  and  impending:   Mitchell  ▼.  Har- 

'  vMmy,  13  How.  135. 

From  this  view  of  the  law,  it  results,  in  our  opinion,  that  it 
*  was  erroneous  to  so  instruct  the  jury  as  to  make  the  question 
V  of  the  liability  of  the  appellees  depend  merely  on  whether  the 
vappellaut  "  adhered  to  the  rebels  or  voluntarily  aided  them," 
l>r  intended,  or  was  even  attempting,  to  place  the  hogs  in  their 
possession;  for  notwithstanding  the  existence  of  any  or  all  of 
these  facts,  there  may  have  been  no  immediate  and  impending 
danger  that  the  public  enemy  would  obtain  the  possession  of 
the  hogs,  as  both  they  and  the  appellant  may  have  been  pow- 
erless to  effect  such  an  object;  and  it  was  equaUy,  if  not  more 
glaringly,  erroneous  to  have  an  instruction  to  find  for  the  de- 
fendants upon  the  supposed  facts  ''  that  the  defendants  were 
Union  military  ofiScers  or  soldiers,  and  were  regularly  ordered 
to  subsist  the  men  of  their  command  upon  supplies  to  be  ob- 
tained in  Harlan  County." 

Wherefore,  for  the  reasons  indicated,  the  judgment  is  re- 
versed, and  the  cause  remanded  for  a  new  trial  and  further 
proceedings  not  inconsistent  with  this  opinion 


CrviL  LiABnjTT  of  Mh^tabt  Ofviceb  to  Cnmoff  iob  Aora  DoiiB  bt 
OmcKR.  —  This  question  has  been  somewhat  considered  in  the  note  to  WUffm 
T.  Machemie,  42  Am.  Dec.  54.  It  is  now  proposed  to  add  ■ome  further  cases 
and  propositions  to  those  there  given. 

The  leading  case  in  this  country  upon  the  liability  of  a  militeiy  officer 
to  a  citizen  for  acts  done  by  the  officer  under  color  of  military  authority 
is  MUdteU  v.  Uarmony^  13  How.  115,  which  grew  out  of  events  in  the 
Mexican  War.  Mitchell,  a  military  commander  of  the  United  States,  had 
seixed  the  property  of  one  Harmony,  an  American  citizen,  claiming  the  right 
to  do  so  under  a  military  necessity.  In  an  action  against  Mitchell  for  the 
value  of  the  property,  he  was  held  liable.  Chief  Justice  Taney,  who  gave 
the  opinion  of  the  court,  used  the  following  language:  "There  are,  without 
4oubt,  occasions  in  which  private  property  may  lawfully  be  taken  poeseasioQ 
•f  or  destroyed  to  prevent  it  from  falling  into  the  hands  of  the  public  enemyi 
■ad  also  where  a  military  offioer  charged  with  a  particular  duty  may  improM 
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privste  property  int«  the  pablio  senrioe  or  take  it  for  public  use.  Unqnee- 
tionably,  in  sadi  cases  the  government  is  bound  to  make  foil  compensation 
to  the  owner;  but  the  officer  is  not  a  trespasser.  But  we  are  clearly  of  the 
opinion  that  in  all  these  cases  the  danger  mnst  be  immediate  and  impending, 
or  the  necessity  urgent  for  the  public  service,  such  as  will  not  admit  of  delay, 
and  where  the  action  of  the  civil  authority  would  be  too  late  in  providing 
the  means  which  the  occasion  calls  for.  It  is  impossible  to  define  the  partio- 
ular  circumstances  of  danger  or  necessity  in  which  this  power  may  be  law- 
fully exercised.  Every  case  must  depend  on  its  own  circumstances.  It  is 
the  emergency  that  gives  the  right,  and  the  emergency  must  be  shown  t* 
exist  before  the  taking  can  be  justified.'*  This  language  has  been  repeatedly 
approved,  and  has  furnished  a  guide  for  the  courts  in  subsequent  cases.  It 
should,  however,  be  taken  with  the  limitation  that  the  duty  spoken  of  as 
resting  upon  the  government  to  make  compensation  is  a  moral  and  not  a  legal 
duty:  See  Pomeroy's  Constitutional  Law,  sees.  254,  255. 

Many  cases  for  the  application  of  Justice  Taney's  doctrine  were  furnished 
by  the  Civil  War.  It  has  been  universally  held  that  in  that  war  both  sides 
were  entitled  to  belligerent  rights:  Prae  Cases,  2  Black,  635;  WUUcuns  v. 
Brtiffy,  96  U.  S.  176;  Ford  v.  Surget,  46  Miss.  130;  affirmed  in  97  U.  S.  594; 
Dow  V.  Johnson,  100  Id.  158, 164;  Bland  v.  Adams  Express  Co,,  I  Duvall,  232; 
8.  C,  85  Am.  Dec.  623;  Christian  County  Court  v.  BanUn,  2  Id.  502;  S.  C, 
87  Am.  Dec  605;  BeUr.  Louisville  etc  B.  B.,  1  Bush,  404;  8.  C,  post,  p.  632; 
Ferguson  v.  Loar,  5  Id.  689,  691;  Cumntings  v.  Diggs,  1  Heisk.  67,  72;  Smith 
V.  Braeelton,  1  Id.  44;  S.  C,  2  Am.  Bep.  678;  Broadway  v.  Rhem,  71  N.  C. 
195,  197;  Hawkins  v.  FWans,  24  Ark.  286.  The  doctrine  was  consequently 
applied  to  the  seizure  and  destruction  of  private  property  and  the  arrest  of 
eitisens  by  the  confederate  and  the  federal  officers  and  soldiers  alike. 

It  may  be  stated  to  be  the  settled  rule  of  the  law  that  superior  militaiy 
officers,  and  inferior  officers  and  soldiers  who  act  under  their  orders,  may, 
in  time  of  war,  justify  the  seizure  of  private  property  of  citizens  when  there 
is  an  urgent  necessity  for  its  use  in  the  public  service,  or  may  justify  its 
dflstmction  when  there  is  an  impending  danger  that  it  will  fall  into  the 
hands  of  the  enemy  and  be  used  for  military  purposes.  If  the  urgent 
necessity  or  the  impending  danger  exists,  then  a  commanding  officer  and 
his  subordinates  are  not  liable  fur  the  seizure  or  destruction,  although  the 
government  may  be  morally  bound  to  make  compensation;  but  if  it  does  not 
eadsti  the  seizure  or  destruction  is  unlawful,  and  all  who  participate  therein 
are  trespassers:  Note  to  Wilson  v.  Maekenxie,  42  Am.  I)ec.  55;  MitcheU  v, 
Hamumy,  13  How.  115;  Dow  v.  Johnson,  100  U.  S.  158,  171,  172,  per  Clif- 
ford, J.;  Holmes  v.  Shtridan,  1  Dill.  351;  Stafford  v.  Mercer,  42  6a.  556) 
Hough  V.  Hoodless,  35  IlL  166;  Christian  County  Court  v.  BanJan,  2  Duvall,  502; 
&  C,  87  Am.  Dec  605,  and  note;  McKrell  v.  Metcaffe,  2  Duvall,  533;  Jones  v. 
CcmmOTttoealth,  I  Bush,  34;  8.  C,  ante,  p.  605;  Short  v.  Wilson,  1  Id.  350;  Beck 
V.  Ingram,  1  Id.  355;  Price  v.  Poynter,  I  Id.  387;  8.  C,  post,  p.  631;  Bell  v. 
LommnOe  etc.  B.  R.,  I  Id.  404;  8.  C,  post,  p.  632;  TerriU  v.  Banian,  2  Id. 
463;  Lewisr.  McOuire,  3Id.  202;  Hoguev,  Penn,  3  Id.  663;  SeUardsY.  Zomes,  i 
Id.  90;  Ferguson  v.  Loar,  5  Id.  689;  Dills  v.  Hatcher,  6  Id.  606;  Hickey  v.  Huse^ 
M  Mc  493;  McLaughlin  v.  Green,  60  Miss.  453;  Drehman  v.  St^fel,  41  Mo. 
184;  Wettman  v.  Wicherman,  44  Id.  484,  486;  Bowles  v.  Lewis,  48  Id.  32;  34| 
8.  C,  8  Am.  Bep.  85;  MerriU  v.  Mayor  etc  qf  NashmUe,  6  Cold.  95;  SuUom 
T.  naer,  6  Id.  593;  Taylor  v.  NashMt  etc  B.  B.,  6  Id.  646,  652;  Smith  v. 
Bnaelton,  1  Heisk.  44;  8.  C,  2  Am.  Bep.  678;  Cummings  r.  Diggs,  1  Heisk. 
€7;  Bramer  v.  FeOmer,  1  Id.  228;  Henry  v.  Oardner,  10  Id.  420;  WHsom  ▼. 
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/VvmUin,  63 N.  0.  289;  Brpmr.  ITaflher,  64 Id.  141|  Ogdenr.  Lumd^  11  Tex. 
688.  The  rale  does  not  aeem  to  be  oonflned  to  offioen  end  Boldien;  but  etti* 
iBDS  wbo,  under  military  mthority,  act  in  the  aeisore  or  destroetum  of  pri* 
▼ate  property  appear  to  be  protected  or  to  be  liable  acoording  aa  officers  and 
soldiers  are  protected  or  are  Uable:  Ford  t.  Smryei,  46  Miss.  130;  affirmed  in 
97  U.  8.  694;  Davidwn  v.  Mcutbve,  2  Cold.  346.  A  citiien  cannot^  thflrofoie* 
be  held  aa  a  trespasser  where  another  oitiaen's  timber  is  oat  and  otber  prop* 
srty  taken,  by  the  advice  of  the  farmer,  vnder  soch  cirenmstanoes  that  it  waa 
lawful  for  the  military  oommaadsrs  to  take  the  property:  jffmdft  t.  ^rcoKfton, 
1  Heisk.  44;  8.  C,  2  Am.  Bep.  678;  so  the  a^rtnre  of  a  federal  soldier  by 
sonfederate  soldiers,  nnder  orders^  does  not  subject  a  dtisan  giving  aid  and 
advice  to  the  confederates  to  any  civil  liability:  WrigM  v.  Whmh(^iam,  S 
BeiBk.  254;  S.  C,  5  Am.  Bep.  8S.  On  the  other  hand,  a  captain  of  the  con- 
federate army  was  held  responsible  for  mnles  seiasd  by  him  when  he  was  at 
the  time  a  paroled  prisoner  of  the  United  States,  dennded  of  all  belligerant 
ri^^ts  of  oaptare,  and  without  order  or  authority  to  take  the  mules  for  con- 
federate use:  Beds  v.  Ingram^  1  Bush,  366.  The  authority  given  to  a  eitiaen 
by  a  provost-marshal  to  arrest  a  deserter  does  not  im^y  authority  to  seise 
and  carry  away  the  private  prupsrty  of  the  person  arrested:  Clark  v.  CmmmM^ 
47  HL  372.  In  Lewi»  v.  MeGtdre,  3  Bosh,  202,  the  following  reasonable  lim- 
itation is  asserted:  "  Neither  the  right  of  impressment  nor  the  right  to  exact 
asilitary  oontributiona  belongs  to  every  petty  military  officer,  but  mnst  oome 
from  the  commander  of  a  district  or  countiy  or  a  post  or  an  army,  and  not 
from  every  straggling  squad  who  may  be  under  the  immediate  command  of 
some  officer  of  low  grade." 

It  will  be  observed,  that,  acoording  to  the  foregoing  doctrine,  not  only 
superior  officers  from  whom  orders  emanate  may  be  civilly  liable  for  the 
seisore  or  destruction  of  private  property  in  the  absence  of  an  urgent  neces- 
sity or  an  impending  danger,  but  inferior  officers  and  private  soldiers  to 
whom  the  orders  are  directed  may  also  be  liable.  It  is  abundantly  held 
that  such  subordinates  cannot  justify  under  orders  from  superiors  to  do  ille- 
gal acts,  — acts  which  are  not  justified  by  the  laws  of  war:  Sheen  v.  Mcmk- 
kehner,  21  Ind.  1,  4;  Griffin  v.  WHeoos,  21  Id.  370;  Christian  Coamt^  Cowri  v. 
/?afil^n,  21>uvall,  602;  8.  C,  87  Am.  Dec  605;  JoneB  v.  CommomoeaU,  1  Bush, 
34;  8.  0.,  ante,  p.  605;  TerriU  v.  Saaikin,  2  Id.  453;  Hogw  v.  Pemi,  3  Id. 
663;  Sellardi  v.  Zcmea,  5  Id.  90,  92;  Ferguaan  v.  Loar,  5  Id.  689,  693;  DHU 
V.  Baklier,  6  Id.  606;  McLaughUn  v.  Cheen,  50  Miss.  453;  WUaon  v.  Fnml> 
^  63  N.  C.  259;  Brpan  v.  Walker,  64  Id.  141;  Koonce  v.  Dame,  72  Id.  218; 
Rigge  v.  StaU,  3  Cold.  85;  Toai  v.  Stout,  4  Id.  205;  United  Statee  v.  Carr,  1 
Woods,  480;  Boies  v.  Ckark,  95  U.  8.  204;  although  the  order  be  from  the 
President  of  the  United  States:  J^ort  v.  Bevins,  1  Bush,  460;  Jonea  v.  Seward^ 
40  Barb.  563;  or  from  the  Secretary  of  War:  C<nnmimweaUh  v.  Pabner^  8 
Bush,  570.  The  theory  is,  that  subordinates  not  only  need  not  but  should 
not  obey  illegal  orders.  The  practical  consequences  of  a  disobedience,  how- 
ever, are  usually  so  severe  that  certain  cases  have  shown  an  inclination  to 
relax  the  rule.  Thus  it  has  been  held  that  obedience  being  the  first  duty 
of  a  soldier,  and  he  having  no  right  to  require  the  reasons  of  orders,  or 
consider  the  consequences  of  his  acts  under  thom,  he  may  prove  that 
he  acted  under  orden  in  justification  when  sued;  but  that  offioen^  having 
a  discretion  in  effecting  thaA  which  they  are  required  to  perform,  will  be 
held  to  a  more  strict  aooountabiUty:  TrammeQ  v.  Baaeett,  24  Ark.  499;  Taiflor 
v.JeiiHRS,24ld.337;  &0.,88Am.Dea  773;  and  in  YTeaCibergNNMi  v.  Woodeif, 
ftCold.  149,  itis  said,  with  reference  to  the  liability  of  private  soldisrs 
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onder  flkgil  ordara^  fhtft  **if  the  cordon  of  fhe  offioer,  and  oiroamitenoM  bj 
whieh  fh6  defendaate  wm  Minoimdod,  had  Mnonntad  to  dnren,  vader  which 
4h^  ware  foroed  onwOliiigly  to  pnrtioipatdin  the  takiiig  of  the  plaintifrB  hon% 
then  they  would  not  hare  been  liaUe  ";  and  again*  in  Siaie  t.  Spari$,  27  Tez. 
4S7»  that  "while  an  officer  mnat  not  obey  an  unlawful  order  of  hia  aape* 
«ior  in  command,  yet,  aa  in  all  caaca  where  he  declinea  obedience  to  it  he  acta 
4kt  hia  peril,  mnch  indulgence  ahoold  be  ahown  in  eztennatian  of  hia  obedi- 
-enoe  to  aadi  ordera  from  thcee  he  ia  ordinarily  boond  to  obey."  It  ia  forther 
lield  that  an  inferior  officer  ia  not  liable  for  doing  an  illegal  act  if  in  pnraa- 
«nce  of  an  order  from  a  anperior,  which  waa  legal  on  ita  face:  MeCaU  ▼• 
McDffndk  Deady,  233;  8.  0.,  1  Abb.  212;  De^an  t.  O&icy,  1  Curt.  300; 
Jtigga  y.  SiaU,  3  Cold.  85;  the  liability  would  be  ocoflned  to  the  officer  who 
^▼e  the  order. 

If  an  order  for  the  aeiznre  or  deetruction  of  private  properly  be  juatified 
-under  the  lawa  of  war,  according  to  the  above  doctrine^  not  only  doea  no 
liability  reat  upon  the  officer  iaauing  it»  but  it  afferda  a  complete  juatification 
to  all  who  act  under  it.  Ncr  ia  it  any  objection,  in  Jnatifying,  that  the  order 
waa  yerbal:  Pollard  t.  Baldwin,  22  Iowa,  328;  compare  Biyan  v.  WaHer, 
M  N.  C.  141;  and  it  ia  not  neceaaary  to  produce  the  onmrniaaion  of  the  offl- 
•cer  or  acooiint  for  ita  abaence^  but  it  ia  anfficient  to  prove  that  the  officer 
waa  in  command,  aBaumed  to  act,  and  waa  recognized  aa  auch:  Hordaqt  t. 
Ciiffman,  24  Ark.  258. 

No  distinctioin  appeara  to  be  made,  in  applying  the  foregoing  doctrine^  be- 
tween the  non-combatant  citizena  of  the  two  belligerenta.  Each  ia  bound  to 
protect  ita  own  citizena,  and  if  it  ahould  aeize  or  deatroy  their  property,  it 
ahould  make  compenaation  therefor;  while  on  the  other  hand,  the  lawa  cl 
civilized  warfare  do  not  justify  one  belligerent  in  plundering  and  despoiling 
the  private  property  of  the  citizena  of  tibe  other.  But  the  difference  in  the 
right  of  war  carried  on  by  land  and  by  aea  ahould  be  borne  in  mind.  "  The 
object  of  a  maritime  war  ia  the  deatrnction  of  the  enemy'a  commeroe  and 
navigation,  in  order  to  weaken  and  deatroy  the  foundationa  of  lua  naval  power. 
The  capture  or  deatrnction  of  private  property  ia  eaaential  to  that  end,  and 
it  ia  allowed  in  maritime  ware  by  the  law  and  practice  of  nations.  But  there 
are  great  limitationa  impoaed  upon  the  operations  of  war  by  laud  ":  1  Eent'a 
Com.  91;  and  acA  ^rown  v.  UwUd  StaU8,  8  Cranch,  110,  123;  Prize  Cases,  2 
Black,  635,  687;  Mrs.  AUxonda^s  Cotton,  2  WalL  404,  419;  SinUh  v.  Brazd- 
ion,  1  Heisk.  44;  8.  C,  2  Am.  Rep.  678;  Cummings  v.  Diggs,  1  Heisk.  67, 72. 

The  military  commanders  are  the  prop^  and  only  judgea  of  the  urgent 
aeceaaity  or  impending  danger  apoken  of  by  the  above  proposition:  Smith  v. 
BrauUon,  1  Heisk.  44;  8.  C,  2  Am.  Rep.  678;  Taylor  v.  NashvUle  etc  R,  R.,^ 
%  Cold.  646,  652;  but  the  burden  of  showing  that  the  seizure  or  destruction 
was  legal  ia  upon  the  officera,  or  thcee  who  justify  under  their  ordera:  Bryan 
'.  Walker,  64  N.  C.  141;  Branner  v.  Felkner,  1  Heisk.  228. 

An  officer,  of  oourae,  ia  not  reeponaible  for  the  unauthorized  aeizure  or  de- 
■atruction  of  private  property  unleaa  he  in  some  way  participated  therein: 
WOhertpoan  v.  Farmers'  Bank,  2  Dnvall,  496;  8.  C,  87  Am.  Dec.  603;  Traqf 
w.  Cloyd,  10  W.  Ya.  19. 

While  a  aeizure  by  the  military  of  a  dtizen'a  property  may  be  iUegal,  it  ia 
oiot  neceaaarily  robbery:  Commpmoeaith  v.  HoOamd,  1  Duvall,  182;  Bammand 
^.  State,  3  Cold.  129. 

The  power  of  military  officera  to  arreet  and  impriaon  private  citizena  ap* 
^eara  to  be  onnfined  to  thoae  caaea  in  which  the  citizena  engage  in  practices 
frluflh  direotly  interfeve  with  wagmg  war:  See  Pomeroy'a  CcnatitaticBal 
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Law,  860.  714;  aa  actiiig  aa  a  spy  for  the  enemy.  An  officer  is  liable  fcv 
oanaing  the  arrest  and  imprisonment  of  a  civilian  who  is  not  amenable  to 
military  law:  McC<iU  v.  McDoweU^  Deady,  233;  S.  C,  1  Abb.  212;  Ex  jjorte 
Mertyman^  Taney,  246;  Cochran  y.  Tucker,  3  Gold.  186;  Caperitm  r.  Martm, 
4  W.  Va.  138;  S.  C,  6  Am.  Rep.  27a 

Ab  to  the  coort  in  which  the  officer  is  liable,  see  Dow  ▼.  Jokmmm^  100  U.  & 
168;  Coolidge  v.  Oatkrie,  1  Flipp.  97;  S.  C,  8  Am.  Law  Reg.,  N.  &,  22;  Jb 
parte  Huni,  2  Flipp.  6ia 
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U  BUSR,  U9.| 
BJOBT  to   RisEBVB   PB0FIBT7   TOR   PUBLIO   Usi   NlOBWABlLT    Lraum* 

PowzB  to  protect  the  public  in  its  use. 

FuBflurr  or  Koxiotts  Trade  is  Lawtul  so  long  as  it  does  not  interfere  witb 
the  rights  of  the  public;  but  when  it  does  so  interfere^  it  becomes  illegal^ 
and  no  length  of  time  can  sanction  it. 

OnsMsiyB  Odors  and  Smells  of  Loathsome  Trade  Constitdtb  Nui- 
sance, and  may  be  abated,  if  detrimental  to  the  comfort  of  those  dwellin|^ 
around  and  to  passers-by,  although  not  actually  producing  disease. 

Nuisance  Resulting  from  Maintainino  Cattle-pens  in  Citt  is  hov 
Legalized  by  the  fact  that  the  pens  had  been  contumooaly  used  for 
thirty  years,  and  when  first  established  were  outside  the  city,  and  8om» 
distance  in  the  country. 

iNDicrMENT  Alleging  Continuance  of  Nuisance  up  to  Dat  bevoas  Lf- 
pictment  was  Found  and  Reiurnbd,  and  a  verdict  and  judgment 
against  the  defendant,  are  sufficient  to  authorize  the  ooort  to  order  thi» 
defendant  to  abate  the  nuisance  by  a  given  day,  and  in  caae  of  his  failnrs^ 
to  order  the  sheriff  to  abate  it. 

Indictment  for  keeping  a  oommon  nuisanoe.  The  ojunioi^ 
Btates  the  facts. 

John  F.  and  Cfiarles  H,  Fisk^  for  the  appellant. 
John  Jf.  Harlan^  attorney-general^  for  the  appellee. 

By  Court,  Williams,  J.  Ashbrook  was  indicted  for  keeping 
a  common  nuisance  in  the  city  of  Covington  from  June  25^ 
continuously,  until  September  13,  1865.  This  indictment 
was  returned  into  court  September  14, 1865.  January  4, 1866,, 
the  jury  sworn  to  try  the  issue  returned  a  verdict  of  guilty^ 
and  assessed  his  fine  at  twenty-five  dollars,  upon  which  the* 
court  gave  judgment  the  same  day.  January  12th  the  defend- 
ant's  motion  for  a  new  trial  was  overruled. 

January  20th  the  court  made  an  order  that  the  defendant 
**  do,  on  or  before  the  twelfth  day  of  March  next,  abate  the- 
nuisance  by  ceasing  to  use  said  pens  for  the  purpose  of  im- 
pounding of  either  horses,  mules,  cattle,  or  hogs;  and  upon  hi9^ 
failure  to  comply  with  this  order,  then  the  sheriff  of  thifr 
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county  will  be  ordered  to  enforce  this  judgment."    This  ap- 
peal seeks  a  reversal  of  these  judgments  and  orders. 

•  The  indictment  alleges  that  the  defendant  kept  at  a  certain 
locality  in  said  city  sundry  pens,  wherein  he  kept  large  num» 
hers  of  horses,  mules,  cattle,  sheep,  and  hogs;  and  by  reason 
of  their  filthy  excrements,  there  arose  unhealthy  and  pernicious 
smells,  and  the  air  was  greatly  corrupted  and  infected,  to  the 
great  damage  of  the  citizens  residing  and  dwelling  there,  and 
of  those  passing  and  repassing. 

This  locality  had  been  so  used  by  the  defendant  and  those 
under  whom  he  claimed  for  at  least  thirty  years;  and  wheD> 
so  first  used  it  was  entirely  outside  of  the  city  limits,  some  dis* 
tance  in  the  country,  and  near  to  which  there  then  were  no* 
settlements. 

Covington  was  then  a  village  of  about  five  hundred  souls;, 
it  now  has  a  population  of  twenty  thousand.  The  commerce 
and  prosperity  and  increase  of  population  of  the  city  now  de* 
mands  this  locality  for  dwellings  and  other  business  purposes, 
and  streets  have  been  extended  by  it.  The  continuance  of 
the  use  of  said  pens  for  their  original  purpose  is  detrimenta) 
to  the  public  good,  and  injurious  to  the  citizens  residing  in 
their  immediate  vicinity;  but  as  the  use  and  purposes  of  the 
pens  were  lawful  when  first  established,  can  such  now  be  de« 
clared  to  be  a  common  nuisance,  and  the  proprietor  prohibited 
from  the  exercise  of  such  use? 

In  Rez  V.  CrosSj  2  Car.  &  P.  483,  Abbott,  C.  J.,  said:  "If  a 
noxious  trade  is  already  established  in  a  place  remote  from 
habitations  and  public  roads,  and  persons  afterwards  come 
and  build  houses  within  the  reach  of  its  noxious  efiTects,  or  if 
a  public  road  be  made  so  near  to  it  that  the  carrying  on  the* 
trade  becomes  a  nuisance  to  the  persons  using  the  road,  yet 
the  party  is  entitled  to  continue  his  trade,  because  it  was  legal 
before  the  erecting  of  the  houses  or  the  making  of  the  road'': 
Boscoe's  Crim.  Ev.  661,  by  Sharswood,  1836;  and  so  it  wa» 
held  in  Ellis  v.  StaUj  7  Blackf.  634.  But  these  cases  did  not 
involve  the  public  rights  and  demands  of  cities  and  their  popu- 
lations. 

In  Commonwecdth  v.  Upton^  6  Gray,  478,  the  supreme  court 
of  Massachusetts  held  that  "carrying  on  an  offensive  trade  for 
twenty  years,  in  a  place  remote  firom  buildings  and  public 
roads,  does  not  entitle  the  owner  to  continue  it  in  the  same 
place  after  houses  have  been  built  and  roads  laid  out  in  th» 
neighborhood." 
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In  Brady  ▼.  Weels^  3  Barb.  157,  the  New  York  court  held 
ihat  ^^  persons  who  have  purchased  land  and  bnilt  dwelling- 
lionses  in  the  neighborhood  of  a  slaughter-hoosei  in  a  part  of 
«  city  which  is  becoming  thickly  settled^  may  maintain  a  bill 
in  equity  to  restrain  the  use  of  the  slaughter-house  as  being  a 
Cluisance,  although  it  was  erected  previous  to  their  purchase 
of  the  land." 

Mr.  Oreenleaf,  in  his  second  volume  on  evidence,  page  472, 
section  473,  says:  ''So  if  the  act  of  the  defendant  was  at  first 
no  annoyance,  he  cannot  recover.  This  rule,  however,  admits 
of  some  qualification  where  the  nuisance  afiects  the  entire 
dwelling, — for  the  right  of  habitancy  is  paramount  to  the  exi- 
gencies of  trade.  Thus,  where  a  slaughter-house  was  erected 
in  the  open  fields  adjacent  to  a  growing  city,  but  not  at  that 
time  near  to  any  dwelling-house,  but  afterwards,  in  the  pro- 
gressive increase  of  the  city,  dwellings  were  erected  near  to 
the  slaughter-house,  insomuch  that  it  rendered  them  unfit  far 
oomfortable  habitation,  it  was  held  a  nuisance,  for  which  the 
owners  of  the  houses  might  have  remedy  against  the  proprie- 
tor of  the  slaughter-house  for  its  continuance";  and  refers  to 
Brady  v.  Weeks^  9upra:  Cited  Cooper  v.  Barber^  3  Taunt.  99; 
Dana  v.  Valentinej  6  Met.  8;  (Sale  and  Whately  on  EasementSi 
186. 

The  right  of  the  legislature  to  extend  the  corporate  limits  of 
towns  and  cities,  for  the  purpose  of  local  government,  over 
even  unwilling  populations,  and  the  power  to  exercise  the 
right  of  eminent  domain  in  extending  their  streets  against  the 
will  of  the  proprietors  of  the  soil,  and  even  in  condemning  for 
town  purposes  tracts  of  land  without  the  owners'  consent,  has 
heen  often  recognized  by  this  court.  The  exercise  of  these 
rights  and  powers  is  often  demanded  by  the  wants  of  a  large, 
dense,  and  increasing  population  and  its  incidental  commerce; 
And  every  proprietor  may  be  regarded  as  holding  his  property 
subject  to  these  superior  rights  of  the  public. 

A  proprietor  cannot  be  compelled  to  sell  his  land  to  private 
individuals,  but  he  can  be  compelled  to  surrender  the  use  of 
so  much  of  it  as  may  be  necessary  for  public  use,  roads,  and 
streets,  on  just  compensation;  and  the  commonwealth,  having 
the  right  to  appropriate  the  land  to  public  uses,  must  necee* 
sarily  have  the  power  to  protect  the  public  in  this  use,  eiss 
the  right  to  appropriate  would  be  quite  imperfect. 

A  contumacious  holder  of  real  estate  cannot  retard  the 
public  of  a  city  by  reftising  to  let  streets  run  through  his 
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Umd;  nor  can  he,  by  a  noxious  trade  or  pnrsnit,  deprive  the 
public  of  the  nse  after  its  appropriation. 

It  seems  to  ns  that  the  right  to  resenre  property  for  public 
use  must  necessarily  include  the  power  to  protect  the  public 
in  its  use,  as  well  by  the  abatement  of  a  common  nuisance  in 
the  neighborhood  as  upon  the  road  or  street  itself. 

The  pursuit  of  a  noxious  trade  is  lawful  so  long  as  it  does 
not  interfere  with  the  rights  of  the  public;  but  when  it  does 
so  interfere  with  these  superior  rights,  it  becomes  illegal,  and 
no  length  of  time  can  sanctify  it,  as  its  exercise  is  a  daily 
xenewal  of  the  offense 

Whilst  many  private  rights  will  be  protected  fix>m  public  in- 
vasion because  not  necessary  to  the  public  good,  yet  most  of 
ihe  individual  rights  are  held  subordinate  to  the  public  wel- 
&re. 

However  conflicting  the  evidence  might  be  regarded,  yet  the 
jury  in  this  case  have  found  that  it  was  a  nuisance,  and  we 
cannot  determine  that  it  was  not;  and  as  we  do  not  regard  the 
prior  occupancy  of  the  property  for  such  purpose  before  the 
increasing  population  of  the  city  and  public  necessity  required 
the  extension  of  the  city  limits  and  streets  beyond  this  prop- 
erty as  a  legal  defense,  we  cannot  reverse  the  judgment  for 
this  cause. 

It  is  again  insisted  that  the  offense  is  not  laid  in  the  indict- 
ment as  continuing,  and  therefore  the  order  of  abatement  was 
erroneous. 

The  offense  is  averred  to  continue  up  to  the  day  before  the 
indictment  was  returned  into  court,  and  probaljly  up  to  the 
day  the  indictment  was  found.  It  would  perhaps  have  been 
more  in  accordance  with  legal  proceedings  in  such  cases  to 
have  laid  it  with  a  continuance  from  a  given  day  up  to  the 
finding  of  this  indictment;  but  we  think  it  substantially  good 
as  a  continuing  offense,  and  the  verdict  and  judgment  being 
against  defendant,  the  court  properly  ordered  him  to  abate  the 
nuisance  by  a  given  day;  and  should  it  then  be  made  known 
that  defendant  has  failed  to  do  so,  the  court,  by  subsequent 
proper  orders,  may  have  it  abated. 

We  do  not  understand  that  the  offensive  odors  and  smells 
of  a  loathsome  trade  must  actually  produce  disease  to  become 
a  common  nuisance;  if  it  is  detrimental  to  the  comfort  of  those 
dwelling  around  it|  and  to  the  passers-by,  it  is  a  nuisance,  and 
may  be  abated. 

The  instructions  given  comport  with  the  view  we  have 
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taken,  and  peroeiTing  no  available  error,  the  jadgmeni  i* 
affirmed. 


Lawfitl  BuBuygg  mat  n  Oarbixb  ok  so  ia  to  bb  NunAircB:  OaUm  ▼• 
VaienUm,  38  Am.  Dea  667;  /M  t.  Dodge,  47  Id.  264;  DargoM  t.  WatUUH 
49  Id.  421;  WoleoU  r.  MeUek.  66  Id.  790;  Norerou  r.  Thorns,  81  Id.  688; 
Biahop  V.  Banks,  87  Id.  197. 

Annoyanck,  to  bb  Nuuancb,  nbed  iroT  BB  Such  ab  to  BNDiAironi 
Hbalth:  Catlm  v.  ValenUne,  88  Am.  Dec.  667,  and  note;  Fi^  v.  Dodffe,  47 
Id.  254;  Coker  y.  Birge,  52  Id.  847;  BurdiUv  Swauim,  67  Id.  666. 

Publio  NmsAiTOB  GAHVOT  BB  Lboalizbd  bt  Lapbb  o9  Tdoi:  Feoiple  T. 
Cwmingham,  4.3  Am.  Deo.  709,  and  note;  Wright  v.  Moon,  82  Id.  731. 

Thb  principal  casb  18  CITED  in  Louimrille  CUy  R*y  t.  CV^  qf  LmdmSO^  % 
Bnsb,  422,  to  the  point  that  a  city  government  may,  when  the  nae  to  whicb 
the  owner  devotes  his  property  becomes  a  nnisanoe,  oompel  him  to  oeaae  to 
BO  nae  it,  and  pnnish  him  for  refiuiiig  to  obey  its  otdinanoee  or  r^gilatit 
eonoenung  BOoh  nae. 
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UBuni»2ii-J 

AOQURTAL  lOR    StBALDTQ    HOBflB  IB    BaR  TO   PBOBBOOTIOH    I0E  SnULIBO 

Waqoh  akb  Habvbbb,  where  the  defendant,  by  the  same  act  and  with 
the  same  intent,  took  a  horse,  wagon,  and  haimess  from  another,  and  two 
indictments  were  found,  one  for  stealing  the  horse,  the  other  for  stealing 
the  wagon  and  harness,  and  on  a  trial  for  stealing  the  hone,  the  defend- 
ant was  acquitted. 

Indictment  for  larceny.    The  opinion  states  the  iiBicts. 

Fuk  anA  Fisl,  for  the  appellant. 

John  M.  Harlan^  attomey^eneralj  for  the  appellee. 

By  Court,  Habdin,  J.  On  the  13th  of  October,  1866,  two 
Indictments  were  found  in  the  Kenton  circuit  court  against 
the  appellant,  one  of  them  charging  him  with  having  stolen  a 
horse,  the  property  of  Patrick  Harlines,  and  the  other  with 
having  stolen  from  said  Harlines  a  wagon  and  harness.  Each 
offense  is  alleged  to  have  been  committed  in  August,  1866. 

The  appellant,  having  pleaded  not  guilty  to  the  first  of  thesa 
Indictments,  was  put  upon  his  trial  and  acquitted. 

This  acquittal  the  appellant  subsequently  pleaded  as  a  bar 
to  the  second  indictment,  averring  in  his  plea  ^  that  the  horse, 
harness,  and  wagon  in  the  two  indictments  aforesaid  belonged 
to  one  and  the  same  person,  were  taken  at  one  time,  and  all 
together  were. taken  fisom  defendant  at  the  same  tinM,  and 
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that  in  £Eict  and  in  law  there  was  bat  one  offense,  and  for  that 
he  has  been  acquitted." 

On  the  trial,  the  appellant  moved  the  court  to  give  to  the 
jury  the  following  instruction: — 

"  If  the  jury  believe  from  all  the  evidence  that  the  prisoner 
■at  the  bar,  in  this  county,  before  the  finding  of  the  indictment| 
took  and  removed  the  horse,  and  at  the  same  time  and  place 
and  with  the  same  intent  took  and  removed  the  wagon  and 
harness  in  the  indictment  and  proof  mentioned,  and  that  he 
kept  them  hitched  together,  and  they  were  taken  from  him, 
and  that  the  horse,  wagon,  and  harness  were  alike  then  and 
there  the  property  of  Harlines,  and  that  the  prisoner  had 
previously,  to  wit,  on  the  fifteenth  day  of  October,  1866,  been 
in  this  court  tried  and  acquitted  on  a  sufficient  indictment  for 
stealing  the  same  horse  of  the  same  man  at  the  same  time  and 
place,  and  by  the  same  identical  act  as  the  taking  of  the 
wagon  and  harness,  then  the  jury  should  find  for  the  defend- 
ant." 

An  objection  of  the  commonwealth  to  the  giving  of  the 
instruction  was  sustained,  to  which  ruling  the  appellant  ex- 
cepted. 

The  jury  having  found  the  appellant  guilty,  a  motion  for  a 
new  trial  was  overruled,  and  the  judgment  of  the  court  ren* 
dered  in  conformity  to  the  verdict,  from  which  this  appeal  is 
prosecuted. 

The  refusal  of  the  court  to  give  to  the  jury  the  instruction 
asked  by  the  appellant  presents  the  principal  question  for  our 
determination. 

As  the  evidence  conduces  strongly  to  establish  the  facts 
on  which  the  instruction  is  hypothecated,  it  should  not  have 
been,  and  we  presume  was  not,  refused  on  the  assumption  that 
it  was  abstract.  The  question  to  be  considered,  therefore,  is, 
whether  or  not,  upon  the  facts  supposed  in  the  instruction,  the 
result  of  the  previous  trial  was  a  bar  to  the  further  prosecu- 
tion of  the  appellant  under  the  indictment  in  this  case. 

Supposing  the  horse,  wagon,  and  harness  to  have  been  taken 
by  the  appellant  from  the  possession  of  Harlines  with  one  and 
the  same  purpose  or  intent,  so  that  the  act  of  taking  could 
not  have  been  felonious  as  to  the  wagon  and  harness  unless  it 
was  as  to  the  horse  also,  and  this  purpose  or  intent,  being  a 
necessary  ingredient  in  the  offense  charged  in  each  indict- 
ment, and  common  to  them  both,  having  been  put  in  issue^ 
and  decided  oa  the  trial  of  the  first  indictment  not  to  have 
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been  felonions,  it  is  insisted  for  tbe  appellant  that  the  jndfp' 
ment  of  acquittal  was  an  available  bar  to  this  prosecntioiit. 
and  the  court  should  have  so  instructed  the  jury. 

On  the  contrary,  it  is  contended  for  the  commonwealth  thai 
although  upon  an  indictment  for  the  simple  larceny  of  oDfr 
article  of  property  an  acquittal  may  bar  another  indictment 
for  the  mere  larceny  of  another  article  of  property  taken  witb 
the  same  intent  and  at  the  same  time,  yet,  as  the  offense 
charged  in  the  first  indictment  was  a  particular  kind  of  lar- 
ceny, designated  and  punished  as  ''  horseHstealing,"  while  that 
charged  in  the  second  indictment  was  merely  simple  larceny, 
with  a  measure  of  punishment  entirely  different  fix>m  that 
imposed  for  hone-stealing,  and  in  the  nature  of  the  case  il 
was  impractical  or  useless  to  have  embraced  them  both  in  the 
same  indictment,  the  commonwealth  might  maintain  a  scpor 
rate  indictment  for  each  offense. 

We  do  not  regard  the  two  indictments  as  for  different  grade* 
of  the  same  offense,  nor  for  distinct  and  independent  offenses^ 
but  different  offenses  arising  out  of  one  and  the  same  transac- 
tion, having  most  of  their  constituent  elements  in  common 
with  each  other,  either  of  which  may  have  been  the  subject  of 
a  conviction  by  proving  the  entire  transaction;  and  yet  one  of 
them  having  resulted  in  either  a  conviction  or  an  acquittal, 
no  conviction  could  be  had  as  to  the  other  without  repro* 
dudng  the  same  transaction  in  evidence. 

In  1  Bishop  on  Criminal  Law,  sec.  685,  it  is  said  ''that  al« 
though  when  a  man  has  done  a  criminal  thing  the  prosecutor 
may  carve  as  large  an  offense  out  of  the  transaction  as  he  can, 
yet  he  is  not  at  liberty  to  cut  but  once." 

And  the  same  author  (volume  1,  section  683),  referring  to 
offenses  embraced  by  the  same  transaction,  or  included  one 
within  the  other,  says:  "Some  apparent  authority  therefor, 
English  and  American,  that  a  jeopardy  for  the  less  is  no  bar 
to  an  indictment  for  the  greater,  we  must  regard  as  not  being 
good  law,  while  the  doctrine  that  it  is  a  bar  is  best  sustained  by 
the  adjudications,  as  well  as  by  reason.  Thus  if  a  man  bums 
a  dwelling-house,  in  which  a  human  being  is  consumed,  he 
cannot  after  a  conviction  for  the  arson  be  held  to  answer  fur 
the  murder." 

In  Roberta  v.  8iaU^  14  Oa.  8  [58  Am.  Dec.  628],  the  same 
principle  seems  to  have  been  recognized,  and  the  broad  doo« 
trine  laid  down  that ''  whenever  the  proof  shows  the  second 


Jan.  1867.]        Fishsb  «.  Commonwealth.  62S 

case  to  be  the  flame  tranaactioii  with  the  finti''  a  oonTictioii  or 
aoqniital  on  one  indictment  will  bar  a  seoond. 

In  the  caae,  dedded  by  this  ooorti  of  J7tiiU0  ▼.  CommonitfeaU^ 
4  Dana,  618,  it  was  held  that  ^'although  the  setting  np  of  a 
gaming-table  may  alone  be  an  indiotable  offense,  the  keeping 
of  such  table  and  indncing  of  any  person  to  bet  upon  it  an- 
other, when  each  shall  have  been  committed  by  different  per* 
sons  or  at  different  times,  nevertheless,  as  they  are  co-operating 
acts,  constituting  altogether  one  offense  when  conmiitted  by 
the  same  person  at  the  same  time,  an  indictment  for  that 
combined  act  in  violation  of  law  may  properly  charge  the 
whole  in  one  count;  and  but  one  punishment  can  be  ioflicted, 
as  for  one  offense." 

Viewing  the  subject  in  the  light  of  what  seems  to  be  the 
current  of  modem  adjudication,  though,  as  intimated  by 
Bishop,  in  seeming  conflict  with  some  authority  in  England 
and  in  this  country,  we  have  come  to  the  conclusion  that  as 
the  alleged  felonious  intent,  the  animvs  with  which  the  prop- 
erty was  taken  from  Harlines,  was,  with  other  material  facts, 
identically  the  same  in  the  one  case  as  in  the  other,  and  so 
appear  to  have  been  from  the  evidence,  the  court  should  have 
instructed  the  jury  as  asked, — in  effect,  that  the  former  trial 
and  acquittal  operated  as  a  bar  to  this  prosecution. 

The  distinction  taken  for  the  commonwealth  in  regard  to 
the  difference  between  the  offense  designated  as  horse-stealing 
and  that  of  simple  larceny,  though  specious  and  plausible  in 
argument,  is  not,  in  our  opinion,  sufficient  to  make  this  case 
an  exception  to  the  general  principle  just  indicated,  that  where 
a  party  in  the  same  transaction,  with  one  and  the  same  intent, 
has  committed  at  the  same  time  and  place  two  or  more  acts 
in  respect  to  the  property  of  the  same  individual,  for  either  or 
all  of  which  together  an  indictment  for  larceny  might  be  main- 
tained, at  the  election  of  the  prosecuting  power,  but  in  respect 
to  which  a  second  indictment  could  not  be  maintained  with* 
out  reproducing  the  same  evidence  of  intent  and  other  ma- 
terial facts  which  had  been  in  issue  upon  the  former  trial,  an 
acquittal  in  the  one  case  is  a  sufficient  bar  to  the  prosecution 
in  the  other. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 


What  Facts  SxfwsAix  Flea  aw  F^bmbb  AcquirrAL:  See  MobtHtY.  Sia§$^ 
IS  Am.  Dee.  fi28^  and  exteuive  aote  tberela 
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BoBEBTs  V.  Abmstbonq's  Administbatob. 

[i  BVBB,  961.1 

Atiobhxt's  LuBiuTr  to  Cubnt  Bjhtb  on  Pshtoiplb  ov  Aoorcnr,  and  ift 
IB  in  opposition  to  the  very  natore  of  the  trust  imposed  by  the  agency  to 
hold  the  attorney  liable  to  an  action  for  money  collected  by  him  nntfl 
after  a  refusal  on  his  part  to  pay  it  over. 

StATUTS    OV    LIMITATI02TS    WILL    NOT    BaB    CLAIM    AGAINST  AtTORNST    fcT 

money  collected  by  him,  unless  there  was  a  demand  and  refusal  to  pay 
it  over;  bat  the  presumption  of  payment  or  release  arising  from  lapse  of 
time  will,  when  properly  relied  on,  by  analogy  to  the  statute,  defeat  the 
action,  where,  under  different  circumstances,  the  statute  would  apply, 
imleas  the  facts  should  be  such  as  to  repel  the  presumption. 

Action  for  the  settlement  of  the  estate  of  a  decedeQt.  The 
facts  are  stated  in  the  opinion. 

Carlile  and  (yHaraj  for  the  appellant. 

By  Court,  Hardin,  J.  A  suit  brought  by  the  appellees  as 
the  administrators  of  E.  S.  Armstrong,  deceased,  against  the 
heirs  and  creditors  of  said  decedent,  for  a  settlement  of  the 
estate,  having  been  referred  to  a  commissioner  to  receive  and 
hear  proof  of  claims  against  the  estate,  the  appellant  presented 
his  claim  before  the  commissioner,  verified  by  him,  for  a  bal- 
ance of  money  alleged  to  have  been  collected  by  said  Arm- 
strong, as  an  attorney  at  law  for  the  appellant,  from  one 
J.  MpC.  Caldwell,  by  suit  in  the  Grant  circuit  court. 

The  claim  was  allowed  and  reported  by  the  commissioner 
for  $136,  at  the  May  term,  1863;  aiid  at  the  same  term,  the 
following  exception  was  filed:  '^  Plaintiffs  except  to  the  claim 
allowed  W.  L.  Roberts,  because  the  same  is  barred  by  the  stat- 
ute." 

Without  disposing  of  this  exception,  the  court  seems  to  have 
again  referred  the  cause  to  the  commissioner;  and  in  the  mean 
time,  the  administrators  filed  their  written  statement,  relying 
on  the  statute  of  limitations  as  a  bar  to  appellant's  claim, 
stating  that  said  claim  *^  is  barred  by  the  statute  of  limita- 
tions, as  shown  by  defendant's  statements  of  his  said  claim 
and  the  ajQGidavits  filed  therewith,  which  statute  the  plaintiffs 
plead  and  rely  upon  as  a  bar  to  said  claim." 

The  statement  of  the  claim  referred  to,  and  the  evidence 
accompanying  it,  show  that  Armstrong  received  several  sumfl 
of  money  of  Caldwell,  as  the  appellant's  attorney,  at  different 
times,  the  last  of  which  being  within  five  years  next  before 
the  death  of  Armstrong,  but  more  than  five  years  and  dx 


Jan.  1867.]    Robbbtb  v,  Abmstbong's  ApMnnarBATOB.      825 

moiiihB  before  the  preflentation  of  the  claim  before  the  oom- 
fmaeioner. 

The  claim  was  again  reported  as  allowed  by  the  commit 
eioner,  and  the  objection  was  again  taken  by  an  ezceptioiii 
suggesting  that  the  claim  was  barred  by  limitation;  and  on  a 
bearing,  the  court  sustained  the  exception,  and  rendered  judg- 
ment in  bar  of  the  claim,  from  which  Boberts  appeals  to  this 
court 

As  the  claim  appears  to  be  sufiBciently  supported  by  the  eri* 
dence,  the  principal  question  to  be  determined  is,  whether  or 
not,  under  the  peculiar  circumstances  of  the  case,  the  repre- 
sentatives of  Armstrong  could  avail  themselves  of  the  statute 
of  limitations  as  a  bar  to  the  claim. 

Armstrong  was  the  attorney  of  the  eppellant,  and  received 
the  money  of  Caldwell  in  that  capacity,  and  it  does  not  appear 
^  ihat  any  demand  of  the  money  in  his  hands  was  made  of  him 
4tt  any  time,  or  that  he  ever  refused  to  pay  over  the  money  in 
■accordance  with  the  trust  and  obligation  which  his  relation  to 
ihe  appellant  as  his  attorney  devolved  upon  him. 

Was  there  a  right  of  action  against  him  without  a  demand 
and  refusal  to  pay,  or  at  least  some  act  manifesting  a  purpose 
to  withhold  the  money?  An  attorney's  liability  rests  upon 
the  principle  of  his  agency  for  his  client,  and  it  would  seem  to 
he  in  opposition  to  the  very  nature  of  the  trust  imposed  by  his 
agrncy  to  hold  him  liable  to  an  action  for  money  collected  by 
him  until  after  a  refusal  on  his  part  to  pay  it  over:  Taylor  v. 
Bates,  5  Cow.  376;  Rathbun  v.  IngaU,  7  Wend.  320;  Cummins 
V.  McLainy  2  Ark.  402. 

As,  from  the  facts  appearing  in  the  record,  no  right  of  action 
4u;crued  in  favor  of  the  appellant  upon  his  claim  against  Arm- 
strong, the  plea  of  the  statute  of  limitations  did  not  interpose 
41  bar  to  the  claim. 

But  as  the  presumption  of  payment  or  release  arising  from 
length  of  time,  which  is  certainly  the  most  important  reason 
for  limiting  actions  by  law,  should,  in  some  form,  be  applied 
ibr  the  relief  of  attorneys  and  collecting  agents  in  cases  like 
the  present,  we  perceive  no  sufficient  reason  why  such  pre- 
sumption, when  properly  relied  on,  should  not,  by  analogy  to 
the  statute,  be  regarded  as  sufficient  to  defeat  an  action  where 
tinder  difTerent  circumstances  the  statute  would  apply,  unless 
-the  facts  should  be  such  as  to  repel  the  presumption. 

In  this  case,  however,  payment  was  not  relied  on  as  a  dis- 
tinctive ground  of  defense  to  the  claim.    But  waiving  this 
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objection,  the  admiBsions  of  Armstrong  to  one  of  the  witneeaee 
shortly  before  his  death  seem  to  ns  to  have  been  sufficient  to 
lepel  the  presumption  of  payment  arising  from  the  length  of 
time  which  had  elapsed  since  he  received  the  money. 

Wherefore  the  judgment  rejecting  the  appellant's  claim  10 
reversed,  and  the  cause  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 


DxiCAHD  vpoK  AiTOBiTBT  IS  KMnsAKT  WBKSBM  AcnoH  ABAimrr  HiM 
VOB  MoKET  CoLUBorxD  IS  Haibtaihabli:  Biadt  V.  ffenth^  81  Am.  Docu 
8d2. 

Statutb  ov  LuiTATioira,  whbh  Bioiini  to  Buv  MOAisn  Cummt  warn 
MovxT  CoLLKXED  BT  Attobvst:  See  JieDowiU  r^  FoUtr^  4B  Am.  Bea  fiOS^ 
end  note. 


Weisbngeb  v.  Tatlob. 

[1  BUSR,  S7&J 

ImnaEFia'a  BnmmsxBXLirr  iob  Baooaos  ahd  CkMXDs  ov  Gmr  A^ 
FBOXDfATBs  Insubahob  OF  St7GH  ARnGLB8»  when  confided  espnedy  er 
impliedly  to  the  castody  end  care  of  the  umkeeper. 

lavxKKFER  la  HOT  Respoksiblb  vob  Baooaob  or  Goods  ov  Oum;  if  the 
gneet  aasnmes  the  custody  and  control  of  such  artidee  in  each  a  vay 
as  to  indicate  that  he  does  not  tmet  the  innkeeper,  and  eopoedee  to  him 
no  contrdly  unlesa  the  articlea  are  stolen  by  some  of  the  innkeeper^s  own 
honsehdld,  whose  honesty  and  fidelity  the  innkeeper  is  presnmed  t» 
goarantee. 

IirinaapKB  is  Prdca  Facib  Kis?onbiblx  ior  Sucr  Artioub  ot  Qvwkt 
as  apparel  worn  at  the  time,  watch,  and  pocket-money,  which  are  nok 
ezpeoted  to  be  deliTered  to  the  innkeeper  for  safe-keeping,  and  tiio 
retention  of  them  in  the  guest's  room  neither  keeps  them  from  the  im* 
plied  costody  of  the  innkeeper,  nor  implies  a  wairer  of  his 
bility. 


Action  for  money  stolen  from  the  plaintiff  while  a  gUMt  ai 
the  defendants'  inn.    The  opinion  states  the  CmIs. 

George  Weieenger^  for  the  appellant. 

Swaope  and  Brother^  for  the  appellees. 

B7  Court,  Robertson,  J.    The  appeUant,  Heiuj  Weisenger 
sued  the  appellees,  J.  M.  and  O.  H.  Taylor,  fiur  ninety  doK 
lars,  stolen  from  a  room  occupied  by  fiim  while  a  guest  li^ 
their  public  inn,  charging  that  the  loss  resulted  ftosa  their 
eulpable  negligence. 

The  drcuit  court  sustained  a  demomr  to  the  petition,  and 
ea  fiuluxe  to  amend,  dismiwied  it» 
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The  common,  like  the  civil  law,  but  even  more  stringent, 
exacts  of  innkeepers,  as  bailees  of  the  baggage  and  goods  of 
their  guests,  extraordinary  care,  and  imposes  on  them  a  re- 
sponsibility nearly  commensurable  with  that  of  common  car- 
riers, approximating  insurance  of  such  articles  when  confided 
expressly  or  impliedly  to  their  custody  and  care.  But  when- 
ever the  guest  assumes  the  custody  and  control  of  his  goods 
in  such  a  way  as  to  indicate  that  he  does  not  trust  the  inn* 
keeper,  and  concedes  to  him  no  control,  they  are  not  in  the 
implied  custody  of  the  innkeeper,  and  he  is  therefore  not  re- 
sponsible, unless  they  shall  be  stolen  by  some  of  his  own 
household,  whose  honesty  and  fidelity  he  is  presumed  to  guar- 
antee. 

The  innkeeper's  responsibility  is  only  co-extehsive  with  his 
custody  and  control,  and  his  pledge  of  the  integrity  of  his 
servants.  And  the  question  of  custody  and  control  depends 
on  facts  indicative  of  intention.  If  the  guest  having  an  arti- 
cle not  attached  to  his  person,  nor  carried  about  with  him  for 
his  personal  convenience, — ^^such,  for  example,  as  a  bag  of  gold, 
a  case  of  jewelry,  or  a  package  of  paper  currency, — the  fact 
that  he  does  not  either  notify  the  host  of  it,  or  offer  to  place 
it  in  his  actual  custody,  would  imply  that  he  trusted  to  his 
own  care,  and  intended  to  risk  all  consequences.  And  if  the 
article  thus  held  by  himself  alone  should  be  stolen  from  him 
while  abiding  in  the  inn,  the  loss,  like  the  preferred  custody, 
might  be  his  own  alone,  unless  it  resulted  from  the  dishon- 
esty of  some  of  the  household.  The  innkeeper,  deprived  of 
both  custody  and  control,  could  not  be  held  responsible  on 
any  just  or  consistent  principle. 

But  such  articles  as  apparel  worn  at  the  time,  and  watch, 
and  pocket-money,  are  not  expected  to  be  delivered  to  the 
Innkeeper  for  safe-keeping,  and  the  retention  of  them  in  the 
guest's  room  neither  keeps  them  from  the  implied  custody  of 
the  innkeeper  nor  implies  a  waiver  of  his  responsibility.  In 
respect  to  such  articles,  therefore,  thus  kept,  the  innkeeper  is 
prima  fcLcie  the  responsible  curatoh  And  it  seems  to  us  that 
the  ninety  dollars  kept  in  the  appellant's  pocket  for  daily  use 
for  incidental  expenses  should  be  considered  as  embraced  in 
this  last  category.  This  being  so  adjudged,  the  petition  con- 
tains  every  allegation  necessary  to  show  a  cause  of  action  to 
be  tried  on  a  proper  issue  of  fact. 

Wherefore  the  judgment  is  reversed,  and  cause  remanded 
for  further  pleadings  and  proceedings. 


628  Cessna  v.  Thurhan.  [Kentucky^ 

IinnaBFXB3»  Iaabzutzbs  or:  See  PdUgrem  ▼.  Bartmm^  69  Am.  Doa  212; 
and  note  oofnaidering  the  queetiaii;  Laird  t.  Bkhold^  71  Id.  323»  and  note; 
fliNoa  T.  FravJsE^  73  Id.  218,  and  note;  Bmrwm  ▼.  Trieber,  83  U.  690;  (7ar> 
<«r  ▼.  IToUi^  83  Id.  782;  J^ocUeyT.  (TjidbM,  86  U.  654;  JMotf  T.  i9M(A  88  Id. 
406;  /fvaM«0T.  IFoofl,  88Id.  400. 


Cbssna  t;.  Thubman. 

[1  Busk,  99L] 

BbANB  "U.  8."  OH   HOBSI,   WITHOUT   BkAKD   "L  0.,*  DKBTOflHO  THAT    Iff 

BAD  Bxnr  Ikspbord  and  Oovdemnxb  TO  BB  SoLi>,  ia  prima  fade  «n- 
dence  that  the  hone  once  belonged  to  the  United  Statea,  and  reqnirea 
rebatting  eyidence  to  show  that  it  has  since  passed  to  some  other  <ywner. 

PO6SI88ION  BT  Ck>NrBDBRATB  FOBCBS  OF  HOBSB  BbABDBD  "U.  8."  RaISBS 

pBXSUifFnoN  that  it  had  been  captored  by  them,  which  is  strengthened, 
inajiAoil  of  weakened,  by  the  absence  of  the  brand  "L  C,"  denoting  thai 
the  horse  had  been  inspected  and  condemned  to  be  sold  by  the  United 
States. 
CtomrsDBBATB  FoBOBa  Bboamb  Ownbbs  of  Pbopbbtt  Gaftubbi>  bt  Thu 
from  the  United  States,  and  the  government^  being  thus  lawfully  depriTod 
of  title,  conld  only  acquire  it  again  by  recapture  from  the  enemy,  or  by 
repurciisfese. 

Action  on  an  implied  warranty  of  title.  The  <q;>inian  states 
the  facts. 

W,  B.  Ready  for  the  appellant. 

L,  R.  Thurmanj  for  the  appellee. 

By  Court,  Williams,  J.  A  part  of  the  confederate  army 
under  Oeneral  Morgan,  in  the  latter  part  of  1863,  and  whilst 
the  late  civil  war  was  still  raging,  left  a  horse  with  Brasher  in 
exchange  for  another  taken  from  him  at  the  same  time. 

This  horse  was  traded  several  times  until  he  came  to  the 
possession  of  the  appellant,  who  traded  him  to  appellee,  who 
immediately  took  him  with  others  to  the  government  corral  at 
Louisville,  Kentucky,  to  be  sold  to  the  government,  when, 
upon  passing  inspection,  the  inspector  discovered  that  the 
horse  was  branded  with  the  "  U.  S.,"  being  the  brand  of  the 
United  States,  put  on  when  it  becomes  the  owner  of  such  prop- 
erty, and  without  the  '^  I.  C,"  which  is  its  brand  to  designate 
that  such  property  has  been  inspected,  and  condemned  to  be 
sold,  and  thereupon  the  inspecting  officer  seized  and  took  from 
Thurman  the  horse;  whereupon  he  sued  Cessna  on  his  im« 
plied  warranty  of  title. 

The  "  U.  S."  certainly  is  prima  facie  evidence  that  the  boTM 
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onoe  belonged  to  tbe  United  States,  and  reqnired  rebutting 
evidence  to  show  it  has  since  passed  to  some  other  owner. 

But  the  possession  of  the  horse  by  a  belligerent  force  also 
raises  the  presumption  that  it  has  been  captured  by  them, 
strengthened  inst^  of  weakened  by  the  absence  of  the 
"  I.  C." ;  and  if  so,  then,  by  the  rules  of  war,  they  became 
the  owner  by  the  right  of  capture  and  actual  occupancy; 
and  the  government,  being  thus  lawfully  deprived  of  the 
title,  can  only  acquire  it  again  by  recapture  from  the  enemy, 

or  repurchase. 

This  principle  is  recognized  in  all  writers  upon  the  laws  of 
nations,  and  supported  by  the  strongest  reasoning. 

The  citizen  cannot  prevent  these  violent  acts  of  the  public 
enemy  if  the  government  fails  to  protect  him  from  their  in- 
cursions. When  tbe  enemy  takes  the  horses  of  a  citizen,  and 
uses  them,  and  the  government  captures  them  from  the  enemy, 
it  sets  up  a  right  thereto,  because  the  enemy  got  title  by  vir- 
tue of  his  incursion  and  capture  in  an  enemy's  country;  it 
cannot  then  turn  round  and  assert  against  its  own  citizen  that 
no  title  passed  to  the  enemy  by  virtue  of  his  capture  from  it, 
and  thereby  deprive  him  of  his  title. 

The  public  enemy  obtained  the  government's  title  by  cap- 
ture  from  it  This  title  passed  to  the  citizen  on  the  coerced 
exchange  by  the  enemy;  and  no  title  being  in  the  government^ 
its  o£5cer  had  no  legal  cause  or  justification  in  seizing  it  mora 
than  any  other  pretended  owner;  and  therefore  his  having 
done  so  is  no  evidence  that  the  appellant  had  not  title  to  the 
horse  when  he  sold  it  to  the  appellee. 

These  principles  are  so  fully  taught  by  the  writers  on  public 
and  civil  wars  as  to  need  no  special  reference  thereto. 

The  instructions  given  to  the  jury  do  not  comport  with  these 
principles;  therefore  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial,  and  further  proceedings  in  accord- 
ance therewith. 

Bbavd  "U.  8."  ov  Hoan  oa  Muui  m  Fbxma  Vaom  Evzdshob  thav 
GoyxBJiMDiT  HAS  BAD  P08SB8IOH  OF  It*A8  CLAOCAirr,  bat  it  doM  nol 
pro^e  title:  Phanmer  t.  Ifewcttgate,  2  Davall,  1;  a  O.,  87  Am.  Doo.  479| 
Mkkardmm  r.  T^km,  8  Bush,  802;  Iknomm  r.  SummQ,  I  Hdik.  80. 
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Bank  op  Kentucky  v.   Hbbndon. 

U  B1T8H,  I09.] 

-AmiainiMKT  bt  Oira  Pabthxr  of  bo  Ihtbbbst  nr  PAxxrauHiF  Pteir- 
SBTT  Df  Trvstt  to  pay  all  his  indiyidaal  and  paitacnhip  debts  la  inferior 
to  tho  implied  lien  of  the  oopartner  on  the  partnenhip  property,  iMA 
innres  to  the  benefit  of  the  partnenhip  creditora. 

Action  for  the  distributioii  of  partnership  property.    Tha 
<ipinion  states  the  case. 

8imp9onf  for  the  appellant 

B.  F.  Buekner^  for  the  appellee. 

By  Court,  Robbbtson,  J.  John  Stnbblefield  and  William 
Stabblefield,  partners  in  a  drag  store  in  Winchester,  Kentucky, 
becoming  insolvent,  and  owing  both  individual  and  partner- 
«hip  debts,  John,  owning  no  other  than  partnership  property, 
^conveyed  it  to  J.  P.  Herndon  in  trast  for  pajdng  all  his  debts, 
including  a  debt  to  the  Bank  of  Kentucky,  due  by  him  as 
principal,  and  William  Stubblefield  as  his  surety;  and  another 
debt  due  to  the  same  bank  by  William  as  principal,  and  him* 
self  as  surety,  each  for  money  borrowed  for  their  individual 
use  before  they  became  partners. 

The  partnership  debts  greatly  exceeding  the  value  of  the 
partnership  property,  this  suit  was  brought  for  distribution 
according  to  the  respective  rights  of  all  the  creditors. 

William  Stubblefield,  in  his  answer,  renounced  the  deed  of 
trust  as  unauthorized  by  him,  and  insisted  on  the  application 
of  the  entire  fund  to  payment  pro  tanto  of  the  partnership 
creditors.  And  the  circuit  court  having  so  adjudged,  the  bank 
appealed. 

Although  the  bank  was  expressly  included  in  the  deed  of 
trust  as  one  of  the  beneficiaries,  yet,  as  it  does  not  appear  that 
William  Stubblefield  was  either  a  party  to  the  conveyance  or 
in  any  way  bound  by  it,  he  retained  for  his  own  partial  secu- 
rity his  implied  lien  on  the  partnership  fund,  which,  on  the 
principle  of  subrogation,  inAred  to  the  benefit  of  the  partner- 
ship creditors.  And  as  that  lien  was  prior  to  and  unaflected 
by  the  deed  of  trust,  the  same  priority  of  partnership  over  in- 
dividual creditors  continued  notwithstanding  the  conveyance 
by  the  other  partner  of  his  interest  for  the  benefit  of  all  cred- 
itors equally.  And  consequently  the  bank,  though  included 
in  the  deed  as  a  co-equal  beneficiary,  must  give  way  to  tha 
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eubstituied  priority  of  the  partnership  oreditors,  as  adjudged 
by  the  circuit  court 
Wherefore  the  judgment  ia  affirmed. 


TAwawBSHir  Obbdiiobs  abs  Bmtrkid  to  PiBnuBaBip  FaomTr  nr 
Fbxfkbkiiob  to  Iiri>mi>via  Grbditqbb:  MiBer  t.  BtM,  07  Am.  Dm.  BOSf 
Bullock  ▼.  HMard^  83  Id.  ia(^  and  tha  ikotas  thsreto. 

EiiCH  Pabxnxb  H18  Lmr  upon  Pabiiibbsbzf  Pbopsbtt,  to  tii*  «nd  tlial 
it  may  be  fini  ^pliad  to  the  payment  of  firmdibtit  JfSOw*  r.  Jbljll  §7  Am^ 
Dm.  a05|  ilrM&i  T.  fFcAMwi^iU;  80  Id.  448^  and  tlie  BotM  thmta 


PrIOB    V.   POYNTBB. 

[1  Bvau  187.] 

ra  or  HoBm  bt  CoantsaEBAxm  Fobob  nunc  P^xrim  Gmmr  n 
EzouaiBLi»  M  a  Uwfnl  azerdM  of  a  boQigarent  r]|^t»  If  they 
taken  for  the  pablio  vm  of  the  army,  under  military  anthority, 
or  implied,  however  wroogfol  in  laotb 

FXDBBAL  GoVBBimXIlT   WAS   SOTBBBOH,  ABB   OBLT   SOTBBBIOB,   Dl  Crm 

Wab»  for  reoognizing  and  regulating  beUigerent  rightly  and  on  that  anV 
jeot  no  single  state  had  any  sovereignty. 

Action  in  equity.    The  opinion  states  the  case. 

J.  B.  HvgUm^  for  the  appellants. 

Jamn  Simpson  and  C.  Egintofij  for  the  appellee. 

By  Conrty  Robbbtbon,  J.  If  the  appellee's  horses,  forcibly 
taken  by  a  band  of  Colonel  John  Morgan's  rebel  army,  in  June, 
1864,  in  Clark  County,  Kentucky,  with  the  co-operation  of 
the  appellant,  Charles  W.  Price,  then  chaplain  in  that  army, 
were  taken  without  military  authority,  or  for  the  benefit  of 
the  captors,  and  not  for  the  use  of  th^  anpy,  the  tortious  cap- 
tion was  robbery,  for  which  each  person  engaged  in  it  should 
be  held  responsible,  according  to  both  the  common  and  the 
statute  law  of  Kentucky. 

But  if  the  horses  were  taken  for  the  public  use  of  the  con- 
federate army,  under  military  authority,  express  or  implied, 
the  capture,  however  wrongful  in  fact,  was  excusable  as  a  law- 
ful exercise  of  a  belligerent  right;  and  the  fact,  if  it  be  a  &ct, 
that  the  appellant  Charles  was  then  a  citizen  of  Kentucky, 
could  not  make  him  more  liable  in  law  than  others  in  the 
same  army  who  were  not  citizens.  The  belligerent  rights  of 
each  and  all  were  the  same;  and  Kentucky  could  not  control 
mr  qualify  them  by  special  legislation,  nor,  as  we  p)*esume. 


632  Bbll  v.  Louisville  etc.  R.  R.  Co.     [Kentackj^ 

ever  intended  to  do  ea  The  act  of  the  22d  of  February,  1864 
(Myers,  p.  1),  applies  only  to  predatory  soldiers  or  armed 
bands  committing  depredations  for  theb  own  benefit  or  grati- 
fication, without  legal  authority,  and  is  not  confined  to  citizens 
of  Kentucky. 

In  the  late  war,  the  federal  goyemment  was  the  sovereigiv 
and  only  soTereign,  for  recognizing  and  regulating  belliger- 
ent rights,  and  on  that  subject  no  single  state  had  any  sov» 
ereignty. 

The  facts  exhibited  in  this  record  prima  fcLcie  import  that 
the  appellee's  horses  were  authoritatiTcly  t^en,  in  the  exer- 
cise of  a  belligerent  right,  for  the  use  of  Morgan's  army;  and 
without  any  proof  or  presumption  that  they  were  taken  with- 
out such  sanction  or  for  any  other  use,  the  drouit  court  ought 
to  have  dismissed  the  aj^llee's  petition,  and  erred  in  ad* 
judging  damages. 

Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
manded,  with  instructions  to  dismiss  the  said  petitioo. 

TaXINO    AWAT   0&   DbSXBUOZION  OV    PBIVATI   PSOPXBTr   ST   IfjUXAXr, 

wmEN  JuBiDiABLB:  See  JontBY,  OomnumwtaUh,  ante,  p.  005;  Fammrr.  Lmok, 
ante,  p.  610;  Bell  ▼.  LouimfUU  etc  B,  B.,  if^ra,  and  the  notes  tlierstou  Th» 
principal  case  is  cited  with  approval  in  SrnUh  ▼.  BrauUont  1  Haiak.  66^  &  C.,, 
2  Am.  Rep.  688,  as  holding  that  the  taking  of  hones  for  the  pabHo  use  of 
the  confederate  army,  under  military  anthority,  express  or  Implied,  howevsg 
wrongful  in  hct,  was  ezcnsable  as  a  lawful  exerciw  of  a  beUjgereni  righf;. 
and  it  is  cited  to  suhstantially  the  same  effect  in  FergMmm  t.  Loar,  6  Bush, 


Thb  naofCXFAL  cask  is  aijm>  coed  In  Bell  r.  Lomimrak  ^te.  B,  B.^  I  Bnah, 
400,  S.  0.,  poet,  p.  636,  to  the  point  that  OTer  beOigersnt  rii^ts  a  state  has  9» 
oontrol  or  power  to  interfere;  and  in  NewUm^e  Eafr  r,  Bmekimgf  22  Gratt  638^ 
8.  C,  12  Am.  Bep.  661,  to  the  point  that  in  a  civil  war  the  oontiinding  par* 
ties  are  entitled  to  heOigarent  rights. 


Bbll  v.  Louisvillb  and  Nashvillb  R  R  Go. 

(1  Boss,  4M.J 

IUbbluon  m  TBm  Ooitstbt  had  Matubjo)  nrao  OrrtL  Wab  on  the  10tfa< 
of  May,  1862. 

Laws  or  dynjzxD  Wabvabb  Ehtitiji  Bach  Pabtt  zir  Oitil  Wak  to 
Sams  Biobt  of  Gaptuiui  or  destruction  of  the  enemy's  property;  and 
when  either  the  capture  or  destruction  of  property  hy  one  of  such  bel- 
ligerents is  lawful,  it  is  equally  lawful  hy  the  other;  and  if  unlawful  by 
one,  it  is  equally  so  by  the  other. 

BvrBuonoH  of  Cabs  of  Raxlboab  bt  OoBmnoATs  F^xboib  is  Lawful 
BzxRaiSB  OF  Bklugirxnt  Biobt  when  it  was  necessary  to  prsfwit  tho> 
transportation  of  federal  troops  and  cut  off  their  supplies. 
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KamrocKT  Btxtcrm  ov  Fibsuabt  2S^  1864^  PBOTcrairo  ''Baionyr  lom 
Ixjumtm  IH»ni  bt  ])islo¥AL  TnoKam,"  ap^at  only  to  wrongB  dono  with- 
oat  the  proteotiTO  MmctinD  of  belligoro&t  nghti. 

Action  to  recover  for  property  destroyed.   The  <q;>imon  states 
the  case. 


O.  O.  WifiUnmith  and  John  Mcuon  Brown,  tor  the  appeUani, 
Barrett  and  Roberts^  for  the  appellee. 

By  Cotirt,  Bobbbtson,  J.  General  John  H.  Morgan  of  the 
eonfoderate  army,  having  penetrated  Kentucky  with  a  strong 
military  force,  and  captured  Cave  City,  near  the  Louisville 
and  Nashville  railroad,  on  the  tenth  day  of  May,  1862,  awaited 
the  tra.nsit  of  the  train,  and  on  the  same  day,  with  the  coerced 
co-operation  of  the  appellant,  and  other  soldiers  under  his 
command,  burnt  a  locomotive  and  two  passenger-cars,  and  de» 
stroyed  or  materially  damaged  several  other  cars,  for  which 
the  appellee  sued  the  appellant  as  a  trespasser,  and  recovered 
a  judgment  for  fifteen  thousand  dollars,  which,  by  this  appeal^ 
he  seeks  to  reverse. 

Waiving  all  consideration  of  several  preliminary  objections 
as  not  needful,  we  must  reverse  the  judgment  for  radical  error 
in  instructing  and  refusing  to  instruct  the  jury,  and  in  over* 
ruling  a  motion  for  a  new  trial  sought  on  that  ground,  and 
also  on  the  ground  that  the  verdict  was  against  the  law  and 
evidence  of  the  case. 

That  the  insurgent  party  in  a  civil  war  has  some  belligerent 
rights  is  neither  denied  nor  consistently  deniable;  nor  can  a 
jurist  deny  that  on  the  10th  of  May,  1862,  the  rebellion  had 
matured  into  an  actual  and  universally  recognized  civil  war. 
And  it  was  so  adjudged  by  this  court,  not  only  in  the  case  of 
Bland  v.  Adains  Express  Co.j  1  Duvall,  232  [85  Am.  Dec.  623], 
but  also  unanimously  by  the  supreme  court  of  the  United 
States  in  Prize  CaseSj  2  Black,  635. 

We  need  not  here  discuss  the  question  whether  both  parties 
to  a  civil  war  have  co^ual  belligerent  rights,  nor  the  ques* 
tion  whether  or  how  for  there  may  be  any  authoritative  dis* 
crimination  between  belligerent  rights  in  a  civil  and  those  in 
an  international  war;  for  the  admitted  laws  of  all  civilized 
warfare  entitle  each  party  in  a  civil  war  to  the  same  right  of 
capture  or  destruction  of  enemy's  property,  and  show  that 
when  either  the  capture  or  destruction  of  property  by  one  of 
such  belligerents  is  lawful,  it  is  equally  lawful  by  the  other; 
and  if  unlawful  by  one,  it  would  be  equally  so  by  the  other. 
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In  his  treatise  on  the  laws  of  war,  Halleck  (c.  19,  sec.  22, 
p.  464)  says:  ''While  there  is  some  uncertaintj  as  to  the  exact 
limit  fixed  by  the  voluntary  law  of  nations  as  to  our  right  to 
appropriate  to  our  own  use  the  property  of  an  enemy,  or  to 
subject  it  to  military  contributions,  there  is  no  doubt  whatever 
respecting  its  waste  and  useless  destruction.  This  is  forbidden 
alike  by  the  law  and  the  rules  of  war.  But  if  such  destruction 
is  necessary  in  order  to  cripple  the  enemy  or  to  insure  our  own 
success,  it  is  justifiable.  We  may  destroy  provisions  or  forage 
in  order  to  cut  off  the  enemy's  subsistence;  but  we  cannot 
^destroy  vines  and  cut  down  fruit-trees  without  being  looked 
fipon  as  savage  barbarians.  We  may  demolish  fortresses, 
ramparts,  and  all  structures  solely  devoted  to  the  purposes  of 
war;  but  we  cannot  destroy  public  or  private  edi6ces  of  a  civil 
character,  temples  of  religion,  and  monuments  of  art,  unless 
their  destruction  become  necessary  in  the  operations  of  a  siege, 
or  in  order  to  prevent  affording  a  lodgment  or  protection  to  the 
«nemy."  Perfectly  coincident  with  the  same  doctrine  is  the 
following  extract  from  the  decision  of  the  supreme  court  in 
the  Prize  Cases:  "The  right  of  one  belligerent  not  only  to 
coerce  the  other  by  direct  force,  but  also  cripple  his  resources 
by  the  seizure  or  destruction  of  his  property,  is  a  necessary 
result  of  a  state  of  war." 

Vattel,  in  his  Law  of  Nations,  b.  8,  c.  18,  sec.  295,  says: 
"A  civil  war  breaks  the  bonds  of  society  and  government,  or 
at  least  suspends  their  force  and  effect;  it  produces  in  the 
nation  two  independent  parties,  who  consider  each  other  as 
enemies,  and  acknowledge  no  common  judge.  These  two  par- 
ties must  therefore  necessarily  be  considered  as  constituting, 
lit  least  for  a  time,  two  separate  bodies, — two  distinct  societies, 
— having  no  common  superior  to  judge  between  them.  They 
fitand  in  precisely  the  same  predicament  as  two  nations  who 
engage  in  a  contest  and  have  recourse  to  arms.  This  being 
the  case,  it  is  very  evident  that  the  common  laws  of  war,  those 
maxims  of  humanity,  moderation,  and  honor,  ought  to  be 
observed  by  both  parties  in  a  civil  war." 

Wheaton,  Lawrence's  ed.,  p.  521,  speaking  of  a  civil  war, 
says:  "The  general  usage  of  nations  regards  such  a  war  as 
entitling  both  the  contending  parties  to  all  the  rights  of  war." 
And  in  another  place  he  says:  "They  decide  their  quarrel  by 
arms  as  two  different  nations  would  do.  The  obligation  to 
observe  the  common  laws  of  war  towards  each  other  is  there- 
fore absolute,  indispensably  binding  on  both  parties,  and  the 
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€a,me  which  the  laws  of  nations  impose  on  all  nations  in  trans* 
4ictions  between  state  and  state.'' 

On  the  principle  of  equality  thus  recognised,  the  dedsiTe 
•question  in  this  case  is,  whether  the  destruction  of  the  cars  bj 
Morgan's  authority  was  a  wanton  waste^  or  was  for  crippling 
lis  enemy  and  cutting  of  his  supplies;  and  the  facts  authorize 
the  deduction  that  it  was  done  for  the  latter  and  legitimate 
purpose. 

General  Buell's  federal  army,  then  occupying  Tennessee, 
<x)nfronted  on  the  south  by  Bragg's  confederate  army,  depended 
•chiefly  for  transportation  of  troops  and  supplies  of  munitions 
and  provisions  on  the  Louisville  and  Nashville  railroad.  To 
cut  off  or  obstruct  this  indispensable  avenue  of  supplies  was 
an  obvious  stroke  of  southern  policy  to  compel  Qeneral  Buell 
to  fall  back  on  Kentucky,  and  thus  make  her  the  seat  of  war. 

This  railroad  was  then,  and  for  some  time  had  been,  trans* 
porting  troops  and  other  supplies  to  Qeneral  Buell,  and  some 
of  the  cars  thus  usejl  belonged  to  the  federal  government. 

How,  then,  can  we  doubt  that  the  act  complained  of  in  this 
suit  was,  according  to  the  laws  of  civil  war,  a  lawful  exercise 
of  a  belligerent  right?    We  cannot  resist  that  conclusion. 

Nor  can  this  court  admit  that  the  legislative  act  of  February 
22,  1S64,  "to  provide  a  remedy  for  injuries  done  by  disloyal 
persons,"  constructively  applies,  or  was  intended  to  apply,  to 
the  facts  of  this  case.  In  the  range  of  its  literal  import,  it  ap- 
plies no  more  to  citizens  of  Kentucky  than  to  those  of  other 
states;  and  therefore,  if  it  could  not  be  legally  enforced 
against  citizens  of  other  states  exercising  belligerent  rights 
in  the  confederate  army,  we  should  presume  that  it  Was  not 
intended  to  apply  to  the  belligerent  rights  of  citizens  of  Ken- 
tucky in  the  same  army,  and  which  are  all  alike  regulated  by 
national  law  and  the  national  will,  which  the  will  of  Kentucky 
could  neither  modify,  control,  nor  frustrate  as  to  any  belliger- 
ent, citizen  or  no  citizen.  She  might  enforce  penalties,  even 
to  partial  disfranchisement,  against  her  own  citizens  for  join- 
ing or  aiding  the  cause  of  the  revolting  confederates.  But 
afier  they,  nevertheless,  became  constituent  elements  of  the 
confederate  army,  the  national  law  defined  their  belligerent 
rights,  and  made  them  equal  with  those  of  all  other  portions 
of  that  army,  including  alike  all  its  elements.  Over  these 
rights  of  war  no  state  has  any  right  to  interfere.  And  if  one 
state  might  do  so,  every  other  state  might  do  so,  and  thereby 
the  conflicting  laws  of  the  states,  and  not  uniform  laws  of  tha 
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nation,  might  be  made  the  laws  of  war,  in  the  prosecution  of 
which  no  state  has  any  sovereign  authority;  and  we  so  decided 
in  the  case  of  Pries  v.  PoynteVf  1  Bush,  387  [arUe^  p.  631]. 

We  therefore  construe  the  statute  as  applying,  and  intended 
to  apply,  only  to  wrongs  done  without  the  protective  sanctioa 
of  belligerent  right 

In  the  state  of  case  as  thus  outlined,  the  court  gave  to  tbe- 
jury  the  following  instruction: — 

'*If  the  jury  believe  from  the  evidence  in  this  case  that  the 
defendant  Bell  set  fire  to  plaintiff's  car  and  other  property,, 
from  which  the  same  was  destroyed,  or  was  present  and  aided 
in  doing  so,  they  should  find  for  the  plaintiff  such  damages  a» 
was  sustained  by  the  destruction  so  done,  unless  they  further 
believe  that  said  defendant  was  forced  against  his  will  to  join 
Morgan's  forces,  and  done  what  he  did  towards  the  burning,  if 
anything,  by  compulsion." 

And  refused  to  give  the  following  instruction  asked  by  the 
appellant: — 

"If  the  jury  believe  from  the  evidence  that  W.  F.  Bell  set 
fixe  to  the  cars  of  plaintiff,  but  believe  that  he  was  a  soldier  of 
the  so-called  confederate  army,  and  was  acting  in  obedience 
to  the  command  of  his  superiors,  John  Morgan  and  others, 
and  believe  that  plaintiff  was  employed  by  the  United  States 
government  in  May,  1862,  for  carrying  ammunition,  imple- 
ments of  war,  soldiers,  and  provisions  to  United  States  army, 
they  wUl  find  for  the  defendant,  W.  F.  Bell." 

Tested  by  the  foregoing  £&ct8  and  principles  as  herein  recog- 
nized, the  cucuit  court  erred  in  giving  the  first  instruction, 
and  also  in  refusing  the  last.  And,  moreover,  the  law  and 
evidence,  which  ought  to  have  controlled  the  verdict,  did  not 
authorize  that  on  which  the  judgment  was  pronounced;  and 
consequently  the  court  erred  in  overruling  the  appellant's  mo- 
tion for  a  new  trial. 

For  reasoQS  suggested  in  Price  v.  Poynter^  Mipro,  Williams, 
J.,  did  not  concur  in  this  opinion.  # 

Wherefore  (Williams,  J.,  dissenting)  the  judgment  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

Williams,  J.  (dissenting).  For  the  reasons  assigned  at 
length  in  Price  v.  Poynter^  1  Bush,  887  [ante^  p.  631],  I  can* 
not  concur  in  the  opinion  of  the  majority  in  this  case,  believ« 
ing  tliat  the  letter  and  spirit  and  legislative  intention  of  the 
act  of  February  22,  1864  (Myers's  Supplement  to  the  Revised 
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Statates,  1),  takes  away  all  belligerent  rights  from  the  citizens 
of  Kentucky,  and  made  every  aot  in  aid  of  the  Rebellion,  done 
within  the  jurisdiction  of  the  state,  illegal,  tortious,  and  a  tres- 
pass, for  which  they  are  personally  responsible  as  wrong-doers 
to  the  injared  party;  and  that,  since  the  expatriation  act  has 
been  held  unconstitutional  by  a  majority  of  this  court,  all 
soldiers  from  Kentucky,  who  were  before  citizens,  though 
they  may  have  taken  the  oath  of  allegiance  to  either  the  pro- 
Tisional  government  of  Kentucky  or  the  Confederate  States  of 
America,  still  remained  citizens,  owing  her  allegiance,  in  duty 
4x>und  to  obey  her  laws,  and  liable  for  their  violation. 


Takjhq  awat  cm  DisiBuonov  of  PaiVATS  PaaraHTr  bt  KnjrART, 
WHKM  JusTznABLB:  866  Jom§  ▼.  CommonwecM,  ante,  p.  606;  Fanner  ▼. 
Leuiep  amie,  p.  610;  Price  t.  PoffwUr,  ante,  p.  631,  uid  th6  not6s  therata  Th6 
principal  ca86  is  cited  with  approval  in  Smith  ▼.  BrameUon,  1  Heiak.  66,  S.  C, 
^  Am.  Rep.  688,  aa  holding  that  the  lawi  of  all  ciYiliaed  warfare  entitle 
•each  party  in  a  civil  war  to  the  aame  right  of  captore  or  destmction  of  ene- 
miea'  property,  and  show  that,  when  either  the  oaptnre  or  destmctiai  of 
jyruperty  by  one  of  sach  beUigerenta  is  lawful,  it  is  equally  lawful  by  ths 
other,  and  if  unlawful  by  one,  it  would  be  equally  so  by  the  othar. 


MUSSELMAN   V.   MaBQUIS. 

ri  BUSR,  481.] 

Igmrr  wnji  Enjonr  Thrbatknid  OoioaBsioii  ov  BmaxiD  An  flmv 
cmnvi  TBUPAasiB,  especially  by  an  irresponsible  party. 

Suit  to  restrain  the  commisBion  of  trespasses.  The  opin* 
ion  states  the  case. 

O,  W.  Craddochj  for  the  appellant. 

By  Court,  Hardin,  J.    The  purpose  of  this  suit  in  equity 

Was  to  restrain  the  appellee  by  an  injunction  from  the  com- 

nission  of  trespasses  and  injuries  on  the  property  of  the  ap- 

lellant  by  throwing  down  and  removing  the  fencing  of  a  tract 

if  land  owned  by  him  and  in  his  possession. 

The  petition  alleges  that  the  defendant  had  already  repeat- 
edly thrown  down  the  fencing,  and  on  one  occasion  had  re- 
moved a  portion  of  it  and  converted  it  to  his  own  use,  and  that 
he  had  announced  his  intention  to  continue  the  commission  of 
like  trespasses;  that  the  defendant  was  insolvent,  and  would, 
as  the  plaintiff  believed,  continue  to  destroy  and  throw  down 
^is  fence  and  haul  off  the  rails  unless  enjoined  from  dmng 
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00;  and  that  by  a  continuance  of  said  trespasses  and  injuries, 
great  and  irreparable  injury  and  damage  would  be  done  him. 

An  injunction  was  temporarily  granted  on  the  filing  of  the 
petition.  The  defendant,  without  controverting  the  statements 
of  the  petition,  appeared  and  moved  the  court  to  discharge  the 
injunction;  and  while  this  motion  was  under  advisement,  the 
plaintiff  produced  and  offered  to  file  an  amended  petition,  set- 
ting forth  additional  reasons  for  apprehending  a  continuatioQ 
of  the  wrongful  acts  of  the  defendant  complained  of  in  the 
petition. 

Upon  an  objection  of  the  defendant,  the  court  refused  U> 
allow  the  amended  petition  to  be  filed,  and  dis\.harged  the 
injunction  and  dismissed  the  action. 

It  must  be  inferred  that  the  amended  petition  was  rejected 
on  the  supposition  that  the  facts  therein  disclosed  did  not,  io 
conjunction  with  the  averments  of  the  petition,  constitute  a 
ground  of  relief  by  injunction. 

The  uncontroverted  statements  of  the  petition  and  amended 
petition  seem  to  us  to  disclose  a  malignant  determination  on 
the  part  of  the  appellee  to  persist  in  harassing  and  injuring 
the  appellant  by  trespasses  on  his  property,  while  his  insol- 
vency  would  prevent  the  redress  which  the  law  would  others 
wise  afford  to  the  appellant. 

This  appeal  therefore  involves  the  inquiry  whether  a  court 
of  equity  can,  in  any  case,  interfere  to  prevent  the  commission 
of  mere  trespasses  to  property. 

Although  the  provisions  of  section  299  of  the  Civil  Code,  ta 
which  we  have  been  referred,  do  not,  in  our  opinion,  enlarge 
the  general  jurisdiction  of  the  chanceUor  to  restrain  the  com- 
mission or  continuance  of  an  act  which  would  produce  irrep- 
arable injury  to  the  plaintiff,  and  though,  as  a  general  rule, 
as  intimated  by  this  court  in  the  case  of  Trustees  of  Paris  v. 
Berry ^  8  J.  J.  Marsh.  483,  the  chancellor  will  not  enjoin  a  tree^ 
pass,  yet  where,  as  in  this  case,  according  to  the  facts  alleged^ 
the  plaintiff  has  cause  to  apprehend  the  commission  of  repeated 
and  successive  trespasses  by  an  irresponsible  party, — from 
whom  no  adequate  compensation  can  be  obtained  in  an  action 
at  law, — it  seems  to  us  there  can  be  no  doubt  of  the  power  ot 
a  court  of  equity  to  interpose. 

In  2  Story's  Bq.  Jur.,  sec.  928,  it  is  said  in  reference  to  Utim 
olass  of  cases:  ''  If^  indeed,  courts  of  equity  did  not  interfere  in 
cases  of  this  sort,  there  would,  as  has  been  truly  said,  be  a 
great  fidlnre  of  justice  in  the  country.'' 
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Indeed,  without  regard  to  the  alleged  inBolvency  of  the  de- 
fendanty  as  the  other  facts  alleged  disclose  a  determined  pur^ 
pose  on  his  part  to  persist  in  perpetrating  the  unlawful  acts- 
complained  of,  thus  rendering  redress  at  law  only  obtainable 
by  a  multiplicity  of  suits,  and  probably  without  any  sufficient 
compensation  for  the  vexation,  expense,  and  trouble  attending 
their  prosecution,  we  are  of  the  opinion  that  the  chancellor 
had  power  to  enjoin  the  mischief  in  order  to  prevent  oppressive 
litigation, — the  principle  of  equitable  jurisdiction  being,  that 
where  there  is  no  adequate  remedy  at  law,  the  chancellor  must 
take  jurisdiction,  or  otherwise  the  damage  would  be  irrepar- 
able. 

Wherefore  the  judgment  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with  this 
opinion. 

TBXBPiasiB,  wmor  Bmjoivbds  8aa  Omm  v.  i^hWii^  69  Aak  Dm.  72S| 
Mediaa  ▼.  Br^am,  74  Id.  600;  Sekmrmmer  ▼.  BL  Paul  €k.  B.  A^  93  U.  71% 
and  tiid  noiisllMntoh 


Fauoett  V.  Fauobtt. 

[1BUSB,611.J 

Sxbovtdb'b  PuBOBAffli  ov  EsTATB  AT  PuBLio  Aucnov  IB  VOIDABUI  at  the 
option  of  the  perwms  interested,  onleM  it  be  made  nndar  the  ftathoritj- 
of  the  courts  or  with  the  fuU  concurrence  and  oonient  of  the  penon» 
beoefidaUy  entitled  to  the  property,  who  are  competent  to  oonaent,  even 
though  the  exeoator  has  not  made  any  profit  or  obtained  any  advantage 
by  hie  purchase. 

MUUUTOB  wnji  HOT  BB  PkBIOTTBD  to  CbBATB  nr  TTn—grj  Ihtbbbbt  0|^ 
poaite  to  that  of  the  party  for  whom  he  aotSi  nor  to  traffic  in  the  aetata 
for  his  own  emolument. 

AcnoN  in  equity.    The  facts  are  stated  in  the  opinion. 

W.  Howell^  for  the  appeUant. 

By  Court,  Pbtbrs,  G.  J.  Robert  Faucett  devised  the  prin- 
cii>al  part  of  his  estate,  consisting  of  land  and  slaves,  to  hi» 
wife, ''  during  her  natural  life  or  widowhood,"  and  directed,  afc 
her  death  or  marriage,  that  his  land,  slaves,  and  personalty^ 
should  be  sold  by  his  executor,  and  gave  specific  direction* 
how  the  proceeds  should  be  divided  amongst  and  held  by  hi» 
ohildrai.  The  slaves  be  dixeoted  to  be  sold  to  his  childrea 
only. 
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He  appointed  his  eon,  William  Fanoett,  hia  sole  ezeeator, 
who  qualified  and  took  npon  himself  the  ezeeutioii  of  the 

In  September,  1862,  after  the  death  of  the  widow,  the  land, 
«laveB,  and  personalty  were  sold  publicly  to  the  highest  hid- 
-der  by  the  executor,  as  directed  in  the  will,  and  William 
Faucett,  the  executor,  purchased  the  land  at  the  price  of 
#5.51-}  per  acre. 

On  the  2lBt  of  January,  1864,  this  action  in  equity  was  in- 
«tituted  by  William  Faucett  against  the  other  devisees  and 
heirs  of  said  testator,  alleging  the  foregoing  fEtcts,  and  also 
ihat  he  had  paid  to  the  several  devisees  their  respective  por- 
tions of  the  price  for  which  the  land  was  sold,  which  they  had 
received  without  an  objection  on  their  part  to  the  manner  of 
the  sale,  the  price  at  which  he  purchased  the  land,  or  that  ha 
was  the  purchaser;  that  the  sale  was  a  &ir  open  sale;  that 
there  was  competition  in  the  bidding;  and  the  land  sold  br  a 
fall  fair  price.  He  makes  a  copy  of  the  will,  the  receipts  of 
the  devisees  to  him  for  their  respective  parts  of  the  purchase- 
money,  and  the  deed  of  Sanders  and  wife  to  himself  for  their 
interest  in  the  estate,  Mrs.  Sanders  being  a  daughter  and  one 
of  the  devisees  of  testator,  parts  of  his  petition,  and  prays 
that  the  sale  may  be  confiimed  by  the  court,  and  that  the 
-devisees  and  heirs  of  testator  be  compelled  to  convey  the  land 
to  him. 

He  furthermore  alleges  he  did  not  know  at  the  time  he  bid 
that  it  was  illegal  or  improper  for  him  to  do  so;  but  believed 
that,  as  the  sale  was  open  and  public,  and  cried  by  an  auc- 
tioneer, he  had  a  right  to  purchase.  On  final  hearing,  the 
petition  was  dismissed,  and  it  is  stated  in  the  judgment  that, 
"^the  attorney  of  the  defendants  consenting  thereto,  the  dis- 
zoissal  is  without  prejudice  ";  and  to  reverse  that  judgment, 
William  Faucett  prosecutes  this  appeal. 

The  transcript  of  the  record  before  us  shows  that  process 
was  issued  to  the  counties  of  Taylor,  Casey,  and  Hart  against 
a  part  of  the  defendants,  and  a  warning  order  taken  against 
those  who  were  proceeded  against  as  non-residents;  but  it  does 
fiot  appear  that  there  was  service  of  process  on  the  resident 
•defendants,  and  none  answered,  except  the  guardian  ad  litem 
appointed  for  some  of  the  infants. 

There  is  nothing,  therefore,  indicating  an  acquiescence  in  the 
eale  of  the  land  by  those  interested,  unless  it  can  be  inferred 
from  the  fact  of  their  reception  of  the  purchase-money,  and 
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the  additional  fact  that  several  of  them  were  present  at  the 
fiale,  and  made  no  objection.  This  latter  fact  is  proved  bj 
OowherdSy  the  auctioneer,  and  the  only  witness  examined. 

Whether  or  not  a  court  of  equity  should  approve  the  sale 
«n  this  case  depends  upon  facts  not  fully  developed  in  this 
record. 

The  doctrine  is  indisputably  established  that  a  purchase 
made  by  a  trustee  or  guardian  of  the  trust  property,  or  by  an 
executor  of  the  estate  of  his  testator  from  himself,  during  the 
continuance  of  the  fiduciary  character  of  the  purchaser,  will 
not  be  sanctioned  or  allowed  to  prevail,  unless  it  be  made 
under  the  authority  of  the  court,  or  with  the  full  concurrence 
and  consent  of  the  persons  beneficially  entitled  to  the  prop- 
erty, who  are  coiQpetent  to  consent;  and  even  then  it  will  be 
regarded  with  suspicion. 

In  the  absence  of  such  corroborative  circJbmstances,  a  pur- 
chase  of  this  nature,  however  fair  and  honest  in  itself,  is  void- 
able at  the  option  of  the  cestui  que  trust;  nor  is  it  necessary  to 
fihow  that  the  trustee  has  made  any  profit  or  obtained  any  ad- 
vantage by  his  purchase;  but  it  will  be  supported  if  found  to 
be  beneficial  to  the  trust  estate. 

And  it  is  immaterial  in  this  respect  that  the  purchase  is 
made  at  a  public  sale  by  auction,  or  another  person  as  agent 
for  the  person  standing  in  the  relation  of  trustee,  guardian, 
•executor,  etc.:  Hill  on  Trustees,  158, 159. 

A  trustee  or  executor  will  not  be  permitted  to  create  in  him- 
self an  interest  opposite  to  that  of  the  party  for  whom  he  acts, 
nor  to  traffic  in  the  estate  for  his  own  emolument  (and  the 
same  principle  applies  also  to  administrators) :  Van  Home  v. 
Fonda^  5  Johns.  Gh.  409;  Mitchum  v.  Mitchumj  3  Dana,  260. 

None  of  the  beneficiaries  under  the  will  are  shown  to  have 
been  before  the  court,  either  by  actual  service  of  process  or  by 
voluntary  appearance,  as  no  answer  was  filed,  except  the  one 
filed  by  the  guardian  ad  litem  for  the  inCant  defendants;  nor 
does  it  appear  that  there  was  service  of  summons  on  the  in- 
fants; and  whether  the  attorney  who  consented  to  the  dis- 
missal of  the  petition  represented  the  non-resident  defendants 
for  whom  one  was  appointed  or  not,  we  are  not  informed.  But 
as  it  is  alleged  in  the  petition  that  the  whole  of  the  purchase- 
money  has  been  actually  paid  to  the  persons  entitled  thereto, 
and  receipts  exhibited,  and  it  may  turn  out  upon  further  in- 
vestigation that  the  purchase  was  made  by  appellant  with  the 
concurrence  and  consent  of  those  beneficially  interested,  and 
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thereby  bring  the  case  within  one  of  the  ezceptioDB  to  the  gen- 
eral rule,  and  as  it  is  moreover  important  for  all  the  parties 
that  the  estate  should  be  finally  settled  and  wound  up^  the 
court  below  should  by  proper  proceedings,  and  after  full  pre- 
paration, either  confirm  the  sale  and  order  a  conveyance,  or 
set  aside  the  same  upon  equitable  principles,  and  order  a  re- 
sale of  the  land.  All  of  which  could  have  been  done  under 
the  prayer  for  general  reliefl 

Wherefore  the  judgment  is  reversed,  and  the  cause  re* 
manded  for  further  proceedings  consistent  herewith* 


yALmirr  ov  Pubohasb  of  Bsciira  mr  Pibsomal  Rirmisura'Anws  8m 
FUrndtn  v.  Hmd&n^  68  Am.  Dao.  A2I^  md,  aott)  Jfortti  v.  Wpkwtf^  74  UL 
200. 
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Galliano  v.  Piebbb  &  Ga 

[18  LouiiXAiiA  AknuaLi  la] 

OniTBAor  WILL  BB  QdVEEXKD  BT  Law  07  Placi  07  Pmbvobmaso^  thoogh 
madb  In  another  coantry. 

QsnouL  RuLB  n  tbat  Vaudrt  Ain>  Bivbot  of  OoimLAcnr  au  to  bb 
Dbtbbminbd  by  the  law  of  the  plaoe  where  it  wm  made;  and  if  it  ia 
▼•lid  there,  it  is,  nnder  the  general  law  of  nations,  valid  everywhere,  by 
the  implied  consent  of  the  parties.  Bnt  the  rale  is  subject  to  the  excep- 
tion that  no  nation  is  boond  to  recognise  or  enforce  contracts  injnrioas 
to  its  own  cttiflens  or  sabjects;  and  the  enforcement  by  one  nation  d 
oontraots  made  nnder  the  laws  of  another  rests  on  a  principle  of  comity, 
whioh  oannot  be  so  far  extended  as  to  violate  the  positive  legislation  of 
the  former. 

Aon  ov  CoBOBBss  Called  "LBOAL-TBzrDBB  Aotb"  do  not  Mbbblt  Oon* 
IBB  Pbitilbob  on  debtors  for  their  benefit,  bnt  are  measures  of  pnbUo 
policy,  and  the  right  nnder  them  to  pay  in  any  lawful  money  cannot  bo 
waived  even  by  express  consenl 

Imqal  Dabulgbs  bob  Failitrb  to  Pat  Stifulated  Amoubt  nr  Gold  can- 
not possibly  exceed  that  amoont  in  any  lawful  currenoy,  nnder  the  l^gal- 
tsoder  aotb 

AcnoK  on  oontracti  and  for  damages.  The  opinion  statai 
iheoaie. 

Dwrant  and  Homarj  for  the  appellant. 

Miehad  Hahn  and  J.  Magnej  for  the  defendanta. 

Bj  Court,  Ilslst,  J.  The  present  action  was  instituted  bj 
ihe  master  of  the  Sardinian  brig  Nuestra  Sefk>ra  del  Boen 
Camino,  against  the  defendants,  to  recover  from  them,  in  gold, 
either  ooined  or  native,  the  snm  of  $1,899.44,  fat  freight  of  oer* 
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tain  merchandise,  shipped  in  the  port  of  Havana,  on  the  said 
brig,  by  one  Louis  Petit,  the  charterer  thereof,  and  consigned 
to  the  defendants  in  New  Orleans. 

The  plaintiff  also  claims  the  additional  sum  of  eight  hun- 
dred dollars  in  gold,  being  the  stipulated  penalty  for  non-com- 
pliance with  the  contract  of  charter-party,  and  interest  thereon 
from  the  20th  of  October,  1862,  with  special  privilege  on  the 
property  sequestered. 

The  defendants  excepted  to  the  plaintiff's  right  of  action  for 
want  of  alleged  interest  in  the  claim  sued  for,  and  because  he 
is  not  the  agent  of  the  owners  of  the  brig,  and  has  no  authority 
or  power  to  prosecute  the  suit,  and  has  not  given  the  names  of 
his  constituents,  the  real  plaintiffs  in  interest  as  such.  This 
exception  was  overruled  by  the  court  below,  but  as  our  atten- 
tion is  not  specially  called  to  the  exception,  we  presume  it  is 
waived. 

No  objection  is  made  to  the  plaintiff's  claim  for  freight  as 
to  amount,  but  the  defendants  contend  that  they  are  only 
bound  by  the  bills  of  lading,  and  not  by  the  charter-party; 
and  that  what  they  do  owe  is  only  exigible  in  the  national 
currency  of  the  United  States  (treasury  notes),  which  they 
have  offered  to  pay. 

This  case  must  be  governed  by  the  law  of  Louisiana,  for, 
although  the  contract  of  affreightment  was  entered  into  in 
Havana,  it  was,  by  its  terms,  to  be  executed  here:  See  the 
case  of  Beime  v.  PattoUj  17  La.  589. 

As  a  general  rule,  the  validity  and  effect  of  a  contract  are 
to  be  determined  by  the  law  of  the  place  where  it  was  made; 
if  it  is  valid  there,  it  is,  under  the  general  law  of  nations, 
valid  everywhere  by  the  implied  consent  of  the  parties:  C.  0. 
10;  Groves  v.  Nutt,  13  La.  Ann.  117. 

But  the  rule  is  subject  to  the  exception  that  no  nation  is 
bound  to  recognize  or  enforce  contracts  injurious  to  its  own 
citizens  or  subjects;  and  the  enforcement  by  one  nation  of 
contracts  made  under  the  laws  of  another  rests  on  a  principle 
of  comity,  which  cannot  be  so  far  extended  as  to  violate  the 
positive  legislation  of  the  former:  Mary  v.  Browtij  5  La.  Ann. 
269. 

Viewed,  then,  as  a  local  contract,  it  is,  we  think,  immaterial 
whether  the  defendants'  obligation  is  to  be  controlled  by  the 
charter-party  or  by  the  bills  of  lading.  Whether  by  agree- 
ment it  is  to  be  satisfied  in  one  species  of  currency  or  in 
another,  it  is  suf&dent  reason  for  courts  which  recognise  ths 
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laws  of  the  United  States  as  paramount  to  refrain  from  speci- 
fying in  their  judgments  in  what  particular  kind  of  currency 
monejed  obligations  are  to  be  satisfied. 

United  States  treasury  notes,  by  the  act  of  Congress  of  the 
25th  of  February,  1862,  are  not  only  made  money,  but  they  axe 
a  lawful  tender  for  all  species  of  debts,  private  as  well  as  public, 
with  some  exceptions  in  the  latter;  and  were  courts  to  decide 
that  nothing  but  one  kind  of  currency,  whether  metallic  or 
paper,  should  be  received  in  satisfaction  of  their  judgments, 
they  would  thus,  by  sustaining  agreements  to  that  effect,  over- 
ride and  disregard  the  very  letter  of  the  law. 

In  some  of  our  sister  states,  the  question  now  under  investi- 
gation is  no  longer  an  open  one,  either  as  to  the  constitution- 
ality  of  the  law  above  referred  to,  which  we  shall  not  question, 
or  to  the  practical  operation  of  tiie  legal-tender  act. 

In  the  supreme  court  of  Michigan,  in  the  case  of  Buehegget 
V.  SehvUzj  very  lately  decided  and  not  yet  reported,  the  whole 
subject  involved  in  the  present  inquiry  underwent  a  very  care- 
ful and  critical  examination;  and  as  the  view  we  entertain  is 
therein  upheld  with  great  clearness  and  logical  accuracy,  we 
refer  to  it  as  an  exposition  of  the  law  applicable  to  the  present 
case. 

The  action  alluded  to  was  on  a  note  given  in  1862,  for  the^ 
sum  of  eight  hundred  dollars,  of  which  five  hundred  were  to 
be  paid  in  gold.  The  contract  ^as  proved,  as  also  the  fact 
that  at  the  time  of  the  trial  gold  was  worth  a  premium  of  fifty 
per  cent  in  treasury  legal-tender  notes;  and  judgment  was 
rendered  by  the  circuit  judge  against  the  defendant,  computed 
upon  that  basis. 

The  ruling  of  the  supreme  court  on  the  appeal  was  to  the 
following  effect:  1.  That  a  contract  for  a  certain  number  of 
'^dollars,"  though  stipulated  to  be  paid  in  gold,  is  not  a  contract 
for  gold  as  bullion  or  merchandise,  but  as  money,  and  there- 
fore payable  in  any  lawful  money;  2.  The  acts  of  Congress 
called  the  legal-tender  acts  do  not  merely  confer  a  privilege 
on  debtors  for  their  benefit,  but  are  measures  of  public  policy, 
and  the  right  under  them  to  pay  in  any  lawful  money  cannot 
be  waived  even  by  express  consent;  3.  The  measure  of  dam- 
ages for  non-performance  to  pay  money  is  the  number  of  legal 
dollars,  without  regard  to  the  stipulations  as  to  the  kind  of 
money  by  which  the  contract  is  to  be  discharged. 

The  correctness  of  the  conclusion  reached  by  the  court,  that 
a  contract  for  delivery  of  so  much  gold  in  bullion,  or  by  the 
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ounce,  or  other  quantity,  most  not  be  confoonded  with  one  for 
the  payment  of  so  many  dollars  in  coin  from  that  metal,  is  so 
palpably  evident  as  to  need  no  argument  to  support  it,  and  it 
is  therefore  needless  for  us  to  dwell  longer  on  this  point 

In  support  of  the  doctrine  taught  in  the  second  point,  the 
court  remarks:  Before  the  passage  of  the  legal-tender  act,  all 
contracts  for  the  payment  of  dollars  generally  were  payable  in 
gold  and  silver;  because,  by  the  statutes  then  in  force,  coin 
from  those  metals  could  alone  be  lawfully  tendered  in  pay- 
ment; and  as  parties  are  supposed  to  make  their  contracts  in 
reference  to  the  existing  law,  all  prior  contracts  were  to  be 
construed  precisely  as  if  the  words  '' payable  in  gold  and  diver 
coin"  were  incorporated  therein. 

And  if  all  such  contracts  may  now  be  discharged  by  legal- 
tender  notes  to  the  specific  amount,  we  are  unable  to  see  why 
a  contract  which  includes  this  stipulation  in  its  terms  is  not 
subject  to  be  discharged  in  the  same  way.  The  rules  which 
govern  this  case  seem  to  us  few  and  simple.  If  legal-tender 
laws  were  designed  chiefly  to  confer  upon  debtors  a  privilege, 
there  would  be  force  in  an  argument  that  the  class  to  be  bene- 
fited might  waive  the  privilege  of  stipulation  in  their  contracts. 
But  these  laws  are  also  based  in  a  great  measure  upon  reasons 
of  state  policy,  which,  sometimes,  to  a  considerable  degree, 
control  and  disregard  individual  interest. 

The  act  in  question  was  based  exclusively  upon  reasons  of 
a  public  character,  which,  in  the  opinion  of  the  law-making 
power,  imperatively  demanded  that  treasury  notes  should  be 
made  equal  in  legal  value  to  coin;  and  parties  have  no  more 
right  to  stipulate  that  their  contracts  shall  hot  be  governed  by 
it  than  those  of  a  particular  locality  have  to  agree  among 
themselves  that  this  or  any  other  law  passed  by  the  competent 
authority  shall  not  be  in  force  in  such  locality. 

What  shall  constitute  a  dollar  in  money  is  fixed  by  the 
national  law,  which,  as  respects  the  subject,  is  supreme. 

The  legal-tender  act  not  only  made  treasury  notes  money, 
but  it  made  them  a  lawful  tender  for  all  private  as  well  as 
most  public  dues.  In  doing  so,  it  made  these  notes  the  legal 
equivalent  for  gold  and  silver  coin  to  the  same  nominal  amount. 
It  is  true  that  at  the  stock-boards  a  difference  is  recognized, 
and  that  the  holder  of  the  coin  may  command  a  premium  for 
it  in  notes;  but  this  fact  has  no  bearing  upon  the  question 
when  presented  to  the  courts,  which  must  be  governed  by  the 
law,  if  it  has  been  enacted  by  competent  authority.    Moreover^ 
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gold  and  silyer  coin  are  eeldom  of  equal  valne  at  the  stock- 
boards;  and  it  is  impossible  for  any  law  fixing  a  like  legal 
Talne  upon  several  species  of  money  to  prevent  fluctuations  in 
their  relative  market  values,  caused  by  circumstances  which 
DO  legislation  can  control.  But  these  circumstances  do  not 
authorize  the  courts  to  recognize  a  distinction  between  gold 
and  silver,  or  gold  and  treasury  notes,  when  the  paramount 
authority  has  declared  that  their  legal  value  shall  be  the  same. 

The  courts  have  no  power  to  render  a  judgment.payable  in 
one  species  of  money  only,  and  therefore  a  judgment  ren- 
dered upon  a  note  payable  in  gold  cannot  be  made  payable 
in  gold  only,  but  must  be  for  the  payment  of  so  many  dollarSi 
without  specifying  the  kind. 

But  if  it  be  for  the  payment  of  dollars  geneAUy,  then  it 
can  it  be  rendered  only  for  the  number  of  dollars  mentioned 
in  the  note,  and  interest  thereon,  since  one  dollar  is  legally 
just  as  valuable  as  any  other  dollar. 

The  legal  damages  for  a  failure  to  pay  a  stipulated  amount 
in  gold  cannot  possibly  exceed  that  amount  in  any  lawful 
currency;  and  when  a  court  renders  judgment  for  any  greater 
damages  upon  such  a  contract^  it  sets  aside  and  disregards 
the  legal-tender  act  altogether. 

It  is  unnecessary  to  determine  how  such  a  stipulation,  if 
made  in  a  contract  having  a  date  anterior  to  that  of  the  legal- 
tender  act,  would  be  affected  by  that  act;  and  whether  it 
were  competent  for  Congress  to  pass  a  law  which  would  violate 
the  obligation  of  a  contract.  It  suffices  in  this  case  that  the 
contract  was  passed  whilst  the  statute  alluded  to  was  in  force; 
and  to  give  it  the  effect  claimed  for  it  by  the  plaintiff  would 
virtually  be  to  make  the  law  yield  to  the  contract,  and  not  the 
contract  to  the  law. 

For  reasons  different  from  those  assigned  by  the  judge  of 
the  lower  court,  we  affirm  the  judgment  rendered  by  him. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
judgment  of  the  lower  court  be  affirmed,  and  that  the  plaintiff 
and  appellant  pay  the  costs  of  appeaL 

Howell,  J.,  recused. 


Lek  Loci  Ck>irnuLon7B  at  Tdis  CoimiAor  w^  Mads  daterminM  whal 
the  oontnct  was,  and  lex/cri  at  the  time  the  enforcement  is  aon^t  prescribes 
the  remedy.  Thns,  after  ezecntion  and  levy  in  an  action  in  Kansas  on  a 
note  made  in  Miasonri  a  sale  for  less  than  two  thirds  of  the  appraised  Talne 
«f  the  proper^  is  void  if  hj  the  law  of  Kansas  it  is  so  provided,  though 
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Vy  ilM  law  of  MSflMori  it  Is  not  lo  pxorided:  ff^^itrtU^r,  8kubider/er,  85  Am. 
Deo.  508,  and  noto  505. 

Law  ov  Placb  ov  Psbjobkaitob  Qovkkku  whkbs  Oovtraoi  m  ICad* 
In  one  place  to  be  execnted  in  another:  Jfcuon  r.  Domajf,  85  Am.  Dee.  868^ 
and  note  371;  CU^  qf  Aurora  r.  Weal,  85  Id.  413. 

Ennor  or  Lboal  Tbitdkr  Aotb  upoh  CoirrRA0ra  to  Pat  in  Goux  — T1ii» 
topio  IS  folly  treated  in  the  note  to  Lane  r,  Qbtdoa^f,  87  Am.  Dee.  125-128t 
A  d^ositor  in  bank  was  entitled  to  reoeire  gold  ooin  in  xetom  for  gold  ooift 
deposited,  or  its  eqoxTalent  in  onrraney  at  its  market  valne  at  the  time  it- 
was  drawn  oa^  before  tlM  passage  of  the  Ugal-tsndsr  laws:  Kwgflr  t.  BatJk^ 
^  OaZena,  85  Id.  809^  and  note  318. 


Embbson  v.  Lbil 

pB  LovniAHA  AmruAL^  WL\ 

T£nan  or  Djdt  nr  OoimraRAn  Kom  Biaiim>  bt  OBomom  jnmmm 
DuBBM  is  Toid,  whether  or  not  the  debtor  knew  of  the  dmei. 

To  RiooyxB  UPON  Dm,  Amoost  or  Which  has  bbot  Bjonvap  nr  Ocw* 
riDZBATB  NoTXS  ondor  dnress,  the  plaintiff  most  allege  and  prove  thai 
he  retained  and  tendered  baok  the  identioal  notes  received  by  him. 

Burr  upon  a  note  and  mortgage.  The  opinion  states  iib» 
oaee. 

DwrofU  €Md  HomoTj  for  the  plaintiff. 

0.  Rotdiua^  for  the  defendant. 

By  Court,  Howbll,  J.  This  snit  is  brought  to  reoover  fh» 
amount  of  a  note  made  by  defendant  on  the  27th  of  January, 
1860,  for  $1,833.33^,  payable  at  two  years  from  its  date  at  th» 
bank  of  the  Louisiana  State  Bank,  with  six  per  cent  current 
and  eight  per  cent  eventual  interest,  and  secured  by  mortgage* 
on  property  described  in  the  petition  belonging  to  defendant; 
and  to  have  said  mortgage  recognized  and  enforced  for  the- 
payment  of  said  note,  for  which  plaintiff  alleges  he  was  forced 
by  imprisonment  to  receive  confederate  notes  to  the  amount  of 
$2,063.33,  which  he  has  never  considered  nor  treated  as  a  pay- 
ment of  the  debt,  but  has  always  kept  the  said  confoderate 
notes  without  using  them,  and  now  tenders  them  back  to  de- 
fendant.   There  is  a  demand  also  for  damages. 

The  defense  is  a  general  denial,  and  the  prescription  of  one- 
year. 

There  was  judgment  in  favor  of  plaintiff  for  the  amount 
of  the  note  and  interest,  with  the  rights  of  mortgage,  without 
prejudice  to  bona  fide  mortgages,  inscribed  subsequent  to  the 
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illegal  eraffcure,  and  for  the  defendant  on  the  elaim  for  damages,, 
from  which  judgment  defendant  appealed. 

The  plea  of  prescription  applies  to  the  demand  for  damages, 
bat  not  to  the  main  action,  which  is  to  recover  the  amount  of 
a  note  alleged  to  be  yet  unpaid. 

It  appears  that  defendant,  about  the  time  his  note  became 
due,  in  January,  1862,  and  after,  called  seyeral  times  on  plain* 
tifiT,  and  offered  to  pay  it  in  confederate  notes,  which  the  lat- 
ter persistently  refused  to  accept;  that  the  defendant  informed 
him  that  he  would  have  to  receive  them,  and  threatened  U> 
have  him  r^K>rted  in  a  newspaper;  that  the  confederate  pro* 
vost-marshal,  hearing  of  plaintiff's  refusal  in  another  case,  had 
him  arrested  on  the  24th  of  March,  1862,  and  confined,  while 
sick,  in  the  parish  jail,  until  he  consented  to  receive  confeder* 
ate  notes  in  payment  of  debts  due  him;  and  that  soon  after 
his  release  from  jail  the  defendant  called  on  him  and  paid 
the  note,  at  the  office  of  a  broker,  in  confederate  notes.  There 
is  no  doubt  that  it  was  the  intention  of  the  provost-marshal  to 
force  the  plaintiff  to  receive  confederate  notes  as  money,  with- 
out depreciation,  in  all  his  transactions,  and  by  means  of  im- 
prisonment while  in  bad  health  his  consent  to  do  so  wa4i 
extorted;  for  said  officer  says  'Hhat  he  and  other  provost- 
marshals  were  expressly  charged  by  their  superior  in  command 
to  watch  closely  for  all  persons  who  might  attempt  to  depreci- 
ate their  currency."  And  it  is  immaterial  whether  or  not 
defendant  knew  of  the  duress  or  violence:  C.  C,  art.  1846. 

Plaintiff's  consent  to  accept  confederate  notes  was  forced, 
produced  by  violence;  and  had  he  shown  what  he  alleged, 
that  he  never  used  the  notes  given  to  him  by  defendant,  we 
would  not  hesitate  to  give  him  relief.  We  think  that  in  order 
to  recover,  it  was  essential  for  him  not  only  to  allege  but  to 
prove  that  he  retained  and  tendered  the  identical  notes  re- 
ceived by  him;  but  he  has  failed  to  make  the  necessary  proof, 
which,  it  appears,  he  might  have  done,  as  the  payment  was 
made  to  or  in  the  presence  of  his  broker. 

To  permit  him  to  offer  other  than  the  very  notes  given  to 
him  would,  indirectly  at  least,  recognize  in  them  the  quality 
of  currency,  as  it  would  have  reference  to  and  require  the  sum 
only  in  question,  instead  of  the  unauthorized  evidence  of  that 
sum;  as  in  the  case  of  the  issue  of  a  chartered  bank,  where 
any  notes  amounting  to  a  particular  sum  are  equal  to  any 
other  notes  of  that  issue  amounting  to  the  same  sum.  This  is 
a  recognition  which  this  court  is  not  prepared  to  make. 
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And  besides,  there  is  proof  in  the  record  that  confederate 
notes,  at  the  time,  had  some  value  (however  this  value  may 
have  been  imparted),  and  it  would  afford  plaintiff  the  oppor- 
tunity to  barter  or  make  merchandise  of  those  received  by 
him,  and  afterwards  substitute  or  replace  them  at  small  cost, 
and  thus  actually  realize  the  amount  claimed  in  addition  to  a 
recovery  from  defendant. 

We  think  plaintiff  has  failed  to  make  out  his  case. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg* 
ment  of  the  district  court  be  avoided  and  reversed,  and  that 
there  be  judgment  of  nonsuit  in  favor  of  defendant,  with  costs 
in  both  courts. 


What  CoMsnrum  Dububi  See  CktfUm  v.  McDtmougkt  84  Am.  Deo.  bi, 
And  note  57. 

MONXT  PAn>  JJVUIER  COMFUUBOV,  WHAT  IB,  AXD  WHXN   ICAT  BM  BBOOT* 

•BED  Baok:  Brumagim  t.  TiUmffhati,  79  Am.  Deo.  176^  aad  note  ISi;  Olq0im 
▼.  McDmumgh,  84  Id.  64»  aad  note  67. 


Citizens'  Bank  u  Patnb. 

[18  LouinAVA  Aknual,  22L) 

Oks  Takdio  Nora  as  Collatbral  Sboubttt  tob  PBB-BzzsmrQ  Dbr  is  a 
ftoNO  Jlde  holder  for  a  valuable  oonsideration,  and  entitled  to  maintaia 
soit  thereon  against  all  the  parties  to  it,  but  he  can  reoorer  only  the 
amount  for  which  it  was  held  as  secority. 

Action  by  the  Citizens'  Bank  against  J.  Payne  and  D.  Gil« 
man  upon  a  promissory  note.    The  opinion  states  the  case. 

A,  Pitotj  Jr.f  for  the  plaintiff. 

E.  Hiestand^  and  W.  F.  and  /.  B.  CoUoUj  for  the  defendants 
and  appellants. 

By  Court,  Howell,  J.  The  facts  of  this  case  are  these: 
The  defendant  Oilman,  having  overdrawn  his  bank  account 
to  the  amount  of  $1,000,  offered  the  note  in  suit,  for  $1,150, 
at  ninety  days,  made  by  J.  Payne,  his  co-defendant,  to 
his  own  order,  and  indorsed  by  him,  to  be  discounted  and 
the  proceeds  to  be  applied  to  the  payment  of  his  said  over- 
draft. The  bank  refused  to  discount  the  note;  and  upon 
being  informed  of  this  fact,  he  requested  that  the  note  be 
retained  by  the  bank,  promising  in  a  few  days  to  pay  the 
amount  of  his  indebtedness.    Just  before  the  maturity  of  the 
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note,  he  called  for  it,  and  was  informed  that  it  had  been  put 
In  collection,  to  which  he  made  no  objection.  The  note  was 
duly  protested,  suit  instituted,  and  judgment  rendered  for  one 
thousand  dollars  against  the  defendants  in  Bclido^  from  which 
ihey  appealed. 

The  maker  urges  no  defense  in  this  court,  but  Oilman,  the 
original  debtor  to  the  bank,  complains  that  it  was  bad  faith 
in  the  bank  to  keep  and  sue  on  the  note,  contending  that  the 
only  remedy  was  a  direct  action  to  recover  the  original  debt. 

We  think  the  facts  show  that  the  bank  held  the  note  as 
-collateral  security,  and  had  the  legal  right  to  bring  suit 
thereon  against  all  the  parties  to  it,  but  could  recover  upon 
the  evidence  only  the  amount  for  which  it  was  held  as  se- 
curity. 

The  bank  was  a  bona  fide  holder  for  a  valid  consideration, 
as  the  note  was'  taken  as  collateral  security  for  a  precedent 
debt:  Story  on  Promissory  Notes,  sec.  195.  The  forbearance 
to  collect  ttie  pre-existing  debts  until  the  maturity  of  the  note 
was  a  sufficient  consideration  to  bind  the  parties  to  the  note 
in  favor  of  the  bank,  as  between  the  latter  and  the  original 
debtor,  Oilman,  there  was  evidently  an  agreement  that  the 
note  should  be  thus  held. 

Judgment  affirmed,  with  costs. 

Labauvs,  J.,  recused. 


RioBiB  ov  AauoKXB  OF  Nboohabls  Papib  Taxxv  is  OouiAxnuL  Sb- 
OURiTT  for  pre-eziitiiig  debt:  Sea  Rmddki  ▼.  Lkfd,  S3  Am.  I>M.  4SS^  sod 
mam  dtod  in  the  note  42S. 


TJnitbd  States  v.  Mubdook. 

[18  LomsiAMA  AjnruAL,  806w] 

It  n  No  Oannnox  to  Madituianob  or  ArrAommrT  Surr  bt  Uhitbd 
9taxs8  in  state  oonrt  that  the  United  States  can  maintain  none  but  sniti 
at  coxnnum  law  In  the  state  courts,  for  the  proceeding  by  attachment  is 
merely  an  incident  to  the  main  action,  and  as  snch  has  long  been  known 
to  and  exercised  nnder  the  common  law. 

UnrxD  Statu  icat  Sas  in  Statb  Ooubt,  and  may  avail  itself  of  all  con- 
servatory writs,  such  as  attachments,  common  to  other  snitors. 

Ubixbd  States  gab  Act  onlt  thbouob  its  Ojtiobbs  Establishbd  bt 
Law  in  civil  actions  in  its  own  or  state  courts;  and  it  is  the  dnty  of  the 
district  attorney  in  each  district,  nnder  the  superintendence  of  the  trees 
Biy  department  to  prosecute  all  eivil  aotions  in  which  the  United  States 
shall  be  concerned. 
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AancAOHMJUiT  mat  bb  Issitbd  without  Bohd  Riquibxd  bt  Statvtb  wh< 
ilie  United  StatM  is  plaintiff  in  an  action  in  a  ttata  ooort:  Hyman.  CL  J.^ 

diaaenting. 

QOYBBNMXNT,   AS  SOYBBXiaH,  OABKOT  BB  SUXD. 

It  is  No  Obibctioit  to  Attadhmbnt  ni  Aonov  zv  Statb  Codbt  whsbbv 
Unxtxd  Statbb  n  PLArarart  that  the  property  attached,  being  in  th» 
poaewBJon  of  an  offieer  of  the  United  States  as  aneh,  oannot  be  attached 
by  an  offioer  of  the  state  ooort  without  an  aet  of  Ckngreas  anthorizins 
it;  for  this  rule  is  establiahed  solely  in  the  interest  of  the  United  States 
and  does  not  apply  where  the  goremment  is  itself  the  attaching 
creditor. 

WbIT  OV  AtTACBIONT  ICAT  ISSITX  UHBXB  CBBXAOT  dBOOMSTAirOBS  at  tbo 

sait  of  any  creditor  against  a  debtor  who  resides  oat  of  the  state,  and 
with  reference  to  property  within  the  joxisdiotion  of  the  coorl 

XiXLB  TO  Chattbls  dobb  MOT  Pass  BT  BiLL  ov  Saub  while  they  remain  ia 
the  hands  of  the  collector  of  the  port  with  the  dnties  unpaid,  since  by  tlia 
laws  of  Congress  no  ddiTery  can  be  efiected  nntil  the  dnties  are  paid. 

Aonov  OB  Bbbt  Lbs  aoahist  Ikfobtxb  to  Rbcoyxb  Dams  ob  Gooi» 
Imfobtkd  bt  Hdc 

GzviBo  OB  Additioval  Sbuujutus  fob  Patxbbt  ov  Donas  does  not  rolisvv 
'importer  from  his  personal  liability;  nor  will  the  nnanthoriaed  and  ille- 
gal remoral  of  the  goods  from  the  custody  of  the  onstom-house  officers 
him. 


Action  to  reoover  the  amount  of  duties  alleged  to  be  due 
from  defendant  to  plaintiff.    The  opinion  states  the  case. 

Henry  C.  Miller^  for  the  United  States. 

21  /.  8emme8j  for  plaintiff  and  appellant. 

C  B.  SingleUmj  curator  ad  hoe, 

Bonford,  Singleton^  and  Claek^  and  Adam$  and  Hays^  toe  the 
Mississippi  Railroad  Company. 

By  Court,  Howell,  J.  The  United  States,  through  their 
law  officer,  instituted  suit  by  attachment  on  the  14th  of  June, 
1858,  in  liie  fourth  district  court  of  New  Orleans,  against 
U.  A.  Murdock,  a  resident  of  New  York,  to  recover  $21,162.60^ 
amount  of  the  duties  on  two  cargoes  of  railroad  iron  imported 
by  him  into  this  port  in  February  and  April,  1866,  which  iron 
was  stored  in  a  bonded  warehouse  here,  and  fraudulently  and 
illegally  removed  therefrom  in  January,  1867,  by  Thomas  J. 
Casey,  the  keeper  of  said  warehouse,  without  the  payment  of 
the  duties  claimed. 

The  attachment  was  levied  upon  two  other  cargoes  of  iron 
subsequently  imported  by  the  defendant,  and  held  at  the  time 
by  the  collector  of  the  port. 

A  rule  was  taken  by  the  curator  ad  hoc^  appointed  to  reptre* 
sent  the  absent  defendant,  to  set  aside  the  attachment  on 
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varions  grounds,  which,  being  dismissed,  an  answer  was  filed 
denying  generally  the  allegations  of  the  petition,  and  specially 
any  personal  liability;  averring  that  the  debt  was  in  rem; 
ihat  the  delivery  of  the  iron  by  the  government  officers  with- 
out requiring  the  payment  of  the  duties  was  a  forfeiture  of 
the  same;  that  the  defendant  sold  said  iron  to  the  Mississippi 
Central  Railroad  Company,  which  undertook  as  a  part  of  the 
price  to  pay  the  duties,  and  the  delivery  without  collecting 
eaid  duties  was  an  extinguishment  of  any  claim  against  de- 
fendant. 

The  Mississippi  Central  Railroad  Company  intervened,  and 
merely  claimed  the  two  cargoes  of  iron  which  were  attached 
in  this  suit  by  virtue  of  a  sale  prior  to  the  attachment;  yet  in 
the  court  below  and  in  this  it  has  contested  the  plaintifif's 
right  to  recover  against  the  defendant. 

The  case  was  twice  tried  by  a  jury.  On  the  first  trial,  a 
Tcrdict  was  rendered  in  favor  of  plainti£f  without  privilege  on 
the  property  attached;  and  on  the  second,  verdict  and  judg- 
ment were  in  favor  of  the  intervenor,  and  the  plaintiff  ap- 
pealed. 

Our  attention  is  necessarily  called  first  to  the  rule  to  set 
aside  the  attachment,  the  grounds  of  which  we  will  notice  as 
presented  in  the  brief  filed  by  the  curator  ad  hoc. 

1.  The  United  States  cannot  come  into  the  state  courts  as 
plaintifi^  except  in  suits  at  common  law,  and  that  the  proceed- 
ing by  attachment  was  unknown  to  the  common  law. 

We  think  the  limitation  attempted  here  to  be  given  to  the 
expression  ''suits  at  common  law"  would  efiect  too  much, 
and  would  exclude  the  United  States  from  suits  at  civil  law, 
which,  as  a  system,  is  distinct  from  the  common  law,  and 
hence  there  would  be  but  few  cases  in  which  they  could 
appear  in  the  courts  of  this  state. 

We  consider,  however,  that  the  proceeding  by  attachment  is 
merely  an  incident  to  the  main  action  of  a  suit;  a  conserva- 
tive process  provided  by  law  in  aid  of  and  to  protect  the  credi- 
tor's rights  under  certain  circumstances  in  a  suit  against  the 
debtor,  and  as  such  has  long  been  known  to  and  exercised 
under  the  common  law. 

The  right  of  the  United  States  to  sue  in  our  courts  cannot 
now  be  considered  an  open  question,  if  a  doubt  could  ever 
have  existed:  See  895,  733;  United  States  v.  HawkinSj  4  Mar- 
tin, N.  S.,  817;  UniUd  States  v.  Baulos,  5  Id.  567;  United 
Stales  V.  Cochrane,  5  La.  120;  UniUd  States  v.  UwiUd  States 
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Amli  8  Id.  262;  S.  C,  11  Id.  418;  UniUd  State$  v.  Smith,  7 
La.  Ann.  185;  and  in  the  exercise  of  such  right,  they  can 
avail  themeelves  of  the  remedies  common  to  all  snitora.  It 
would  seem  anomalous  that  the  government,  under  the  egis 
of  which  aU  our  laws  are  enacted  and  our  courts  established, 
should  be  excluded  from  those  courts. 

2  and  4.  If  the  United  States  can  sue  by  attachment,  they 
must  conform  to  all  the  rules  and  requisites  in  such  proceed- 
ing as  private  suitors;  and  in  this  connection,  it  is  contended 
that  the  general  authority  of  the  district  attorney  is  insufficient 
to  enable  him  to  observe  the  prerequisites  of  the  writ  pre* 
scribed  in  behalf  of  the  debtor;  and  the  remedy,  being  a  harsh 
one,  cannot  be  exercised  without  their  observance,  even  by  the 
United  States;  and  we  are  referred  to  authorities  in  support 
of  these  positions,  which,  in  our  opinion,  do  not  meet  the  point 
really  presented. 

In  the  case  of  United  8uUe9  v.  Sjnith,  7  La.  Ann.  185,  which 
was  an  injunction  suit,  in  which  an  agent  made  the  affidavit 
required  in  such  cases,  it  was  said  by  the  court  that  the  agent 
was  not  authorized;  that,  as  a  general  rule,  the  government  of 
the  United  States,  in  its  proceedings  in  its  own  courts  and  the 
courts  of  the  states,  to  which  in  civil  actions  it  may  resort^ 
can  only  act  through  its  offices  and  officers  established  by 
law;  and  that  it  is  made  the  duty  of  the  district  attorney  in 
each  district,  under  the  superintendence  of  the  trei^ury  de- 
partment, to  prosecute  all  civil  actions  in  which  the  United 
States  shall  be  concerned:  Grordon's  Digest,  arts.  374,  375^ 
1095. 

In  this  case,  the  district  attorney  took  the  oath  prescribed 
by  the  code  of  practice,  and  gave  a  bond,  which,  it  is  con* 
ceded,  is  not  binding;  but  he  contends  that  it  is  a  vain  thing 
and  without  effect,  as  the  government,  by  prerogative,  is  ex- 
empt from  such  obligation,  and  no  action  of  an  officer  cant 
waive  such  prerogative;  in  which  view  we  concur.    • 

The  government,  as  sovereign,  cannot  be  sued,  and  being: 
established  for  the  protection  and  benefit  alike  of  all  its  citi* 
sens,  it  is  not  to  be  presumed  that  it  will  seek  to  oppress  any. 
Its  authority  and  powers  are  exerted  in  the  persons  of  ite 
citizens,  whose  duty  it  is,  in  their  official  functions,  to  respect 
and  save  the  rights  of  their  fellow-citisens,  as  well  as  to  secure 
the  rights  of  the  government.  Bach  citisen  has  ample  piolae- 
tion  in  the  very  nature  of  our  institutions  and  laws. 

The  acknowledgment  of  the  right  of  the  government  ta 
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come  into  our  conrts,  and  its  immunity  from  suit  by  virtue 
of  sovereignty,  carries  with  it  the  right  to  the  use,  in  its  sov* 
ereign  capacity,  of  all  the  conservatory  writs  common  to  other 
suitors. 

And  besides,  it  would  be  requiring  a  vain  and  useless  thing,, 
as  no  bond  could  be  enforced  against  the  United  States. 

8.  The  property  in  question,  being  in  the  possession  of  an 
officer  of  the  United  States  as  such,  cannot  be  attached  by  an 
officer  of  the  state  court  without  an  act  of  Congress  authoris- 
ing it. 

To  this  it  is  correctly  answered  that  the  rule  invoked  i» 
established  solely  in  the  interest  of  the  United  States,  to  pre* 
serve  their  rights  upon  such  property,  and  does  not  apply 
where  the  government  is  itself  the  attaching  creditor. 

The  argument  that  attachments  are  designed  to  aid  credi* 
tors  whose  debtors  are  absent  and  cannot  be  cited,  and  that 
therefore  the  United  States  cannot  resort  to  that  proceeding  in 
this  case,  because  the  defendant  is  a  citizen  of  the  United 
States,  and  subject  to  citation  in  New  York,  where  he  resides^ 
has  ho  force  in  it. 

The  writ  of  attachment  can  issue,  imder  certain  circum* 
stances,  from  our  courts  at  the  suit  of  any  creditor  against  the 
debtor  who  resides  out  of  the  state,  and  with  reference  to  ihi& 
property  within  the  jurisdiction  of  the  court.  It  not  unfre- 
quently  happ«:is  that  a  resident  of  one  state  brings  a  resi* 
dent  of  the  same  state  (and  it  may  be  of  the  same  jurisdiction) 
into  our  courts  by  the  process  of  attachment.  It  is  not  th# 
jurisdiction  of  the  United  States  as  a  government  that  is  to 
be  considered  in  determining  the  right  to  the  suit,  but  whether 
or  not  the  debtor  is  in  such  position  and  the  facts  such  as  t<^ 
authorise  the  process. 

We  conclude,  therefore,  that  the  plaintiff  and  defendant 
(who  is  represented  by  a  curator  ad  hoc)  are  rightly  before 
the  court,  if  it  appear  that  the  property  attached  belongs  te 
the  defendant,  or  is  under  his  control  as  owner. 

This  fEict  is  contested  by  the  Mississippi  Central  Railroad 
Company,  which  claims  to  be  the  owner  thereof  by  right  oft 
purchase,  and  introduces  in  evidence  two  bills  of  sale  of  said 
property,  then  in  warehouse  in  this  port,  of  the  14th  and  27tb 
of  April,  1858,  from  P.  Chontean,  Jr.,  Sandford,  &  Co.  of  New 
York,  of  which  firm  it  is  shown  the  defendant  is  a  member. 
By  these  bills,  the  purchaser,  as  part  of  the  prioSp  was  to  paji 
Ihe  duties  in  favor  of  the  government. 
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The  question  is  presented,  Was  there  a  delivery,  actoal  or 
constructive,  of  this  property  prior  to  the  levying  of  the  writ  of 
4ittachment? 

To  solve  this  inquiry,  the  counsel  for  the  intervener  reliea 
upon  a  question  of  law  rather  than  of  fact,  and  argues  thai  by 
the  laws  of  New  York  it  is  unnecessary  to  make  a  delivery  in 
the  sale  of  movable  property,  and  consequently  the  sale  of  the 
iron  in  controversy  was  complete  before  the  attempted  attach- 
ment. 

Admitting  this  to  be  the  law  of  New  York  (which  is  not  be- 
fore us),  it  appears  from  the  evidence  that  at  the  date  of  the 
attachment  the  duties  on  said  iron  were  not  paid,  and  by  the 
laws  of  Congress  no  delivery  can  be  effected  until  the  duties 
are  paid:  Act  March  2, 179i9,  sec.  62.  In  reply  to  this,  it  is 
urged  that  this  applies  to  the  specific  article  on  which  the 
duty  is  imposed,  and  as  no  claim  is  made  for  the  duties  <m 
this  iron  attached,  it  does  not  interrupt  or  prevent  the  construct* 
ive  delivery.  In  our  opinion,  it  is  immaterial  for  what  object 
the  law  is  thus  enacted;  it  is  the  effect  to  which  we  are  to 
look.  The  transfer  is  suspended,  and  the  delivery  impractica- 
ble. It  is  clear  that  up  to  the  payment  of  the  duties,  or  at 
least  notice  to  the  proper  officer  of  the  port,  the  defendant 
might  have  himself  withdrawn,  or  authorized  another  vendor 
to  withdraw,  the  property,  upon  paying  the  duties,  and  henoe 
the  application  of  the  principle  of  our  own  law  that  as  long 
as  the  debtor  can  control  his  property  it  is  subject  to  attach- 
ment by  his  creditors. 

We  cannot  resist  the  conclusion  that  the  property  was 
legally  attached  in  this  suit. 

Upon  the  merits,  as  between  the  plaintiff  and  defendant,  wo 
find  no  difficulty. 

An  action  of  debt  lies  against  the  importer  to  recover  the 
<iuties  on  goods  imported  by  him:  San  JosS  IndianOy  1  Mason, 
42;  Meredith  v.  UniUd  States,  13  Pet.  486.  The  taking  of  ad- 
ditional securities  does  not  relieve  him  from  his  personal  liabil- 
ity, nor  will  the  unauthorized  and  illegal  removal  of  the  goods 
from  the  custody  of  the  custom-house  officers  discharge  him. 

We  are  satisfied  that  the  defendant,  U.  A.  Murdock,  im- 
ported the  iron  for  which  the  duties  are  herein  claimed;  that 
the  transmission  of  the  funds  by  the  intervener  to  Thomas 
J.  Casey,  the  keeper  of  the  warehouse,  to  pay  the  duties,  is  not 
binding  on  the  United  States;  that  the  entry  in  his  account- 
current  with  the  intervener  of  the  payment  of  the  duties  is  no 
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•proof  against  plaintiff;  that  the  said  iron  was  snrreptitioiisly 
withdrawn  and  delivered  to  the  intervenor  without  the  pay* 
ment  of  the  daties  thereon;  and  that  the  plaintiff  is  entitled 
io  recover. 

We  do  not  feel  embarrassed  by  the  verdict  of  the  jury,  as 
the  question  of  delivery  in  this  case  is  resolved  by  one  of  law 
vather  than  of  fact. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg* 
ment  of  the  lower  court  be  reversed,  and  the  verdict  of  the 
jury  be  set  aside;  it  is  further  ordered  that  the  intervention  of 
the  Mississippi  Central  Railroad  Company  be  dismissed,  with 
«OBts;  and  it  is  further  ordered  that  the  United  States  recover 
of  defendant,  U.  A.  Murdock,  the  sum  of  $21,162.60,  with  five 
per  cent  interest  from  the  let  of  January,  1867,  and  costs  in 
both  courts,  and  with  privilege  on  the  property  attached. 

Hyman,  C.  J.  The  law  of  the  state  requires  that  a  creditor, 
when  he  pursues  his  debtor  by  the  conservatory  process  of 
attachment,  shall  give,  before  the  process  issues,  his  obligation 
with  the  surety  of  one  good  and  solvent  person,  as  a  security 
for  such  damages  as  his  debtor  may  recover  against  him,  in 
ease  it  should  be  decided  that  the  attachment  was  wrongfully 
4>btained:  See  C.  P.  246. 

No  creditor  by  our  law  is  exempt  from  this  prerequisite  in 
procuring  such  writ. 

I  know  of  no  provision  of  the  constitution  of  the  United 
*States  that  gives  the  government  of  the  United  States  of 
America  the  prerogative  of  suing  in  the  courts  of  the  state 
without  complying  with  the  requisites  presented  by  the  state 
for  suitors  in  her  courts;  and  I  know  of  no  authority  in  the 
government  of  the  United  States  except  that  which  is  derived 
from  its  constitution. 

The  maxim,  Lex  neminem  eogit  ad  vana^  is  not  applicable  to 
this  case. 

True  it  is  that  defendant  cannot  sue  the  government  of  the 
United  States  without  its  permission,  but  it  does  not  follow 
-from  this  hindrance  that  the  government  could  not  have  bound 
itself  to  him  in  its  obligation,  or  that  he  may  not  have  a  just 
•claim  of  damages  against  the  government  for  the  wrongful 
issuance  of  the  writ  of  attachment.  It  is  my  opinion  that  the 
government  could  have  so  bound  itself  that  he  may  have  such 
claim,  and  that  he  can  enforce  it  against  the  person  whom  the 
4;ovemment  has  given  as  its  security  without  being  required  to 
«ue  the  government:  See  C.  C.  8035. 
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Are  all  the  obligatioDB  isBued  by  the  government  to  its  citi- 
zens for  money  borrowed  by  it  of  them  not  obligationBy  not 
binding,  but  vain  acts,  because  the  citizen  cannot  sue  the 
government? 

If  the  government  could  bind  itself  on  these  written  obliga* 
tions,  there  seems  to  be  no  reason  why  it  could  not  also  bind 
itself  ou  a  written  obligation  to  pny  a  citizen  damages  if  il 
should  be  established  that  he  had  been  wrongfully  pursued  by 
the  government  in  a  suit  against  him. 

I  think  the  attachment  should  be  dissolved.  The  plaintiff 
has  not  furnished  the  bond  and  security  required  by  law. 


Attaohmskt  Bond  is  Ordinaiult  Rbquirbd  as  CoNDmoN  Pbboiduit 
TO  IssuANOS  ov  W&iT:  Kote  to  Fridenberg  v.  Pieraan,  79  Am.  Deo.  172. 

Ck>imT  Acquires  Jxt&isdictiom  m  Attachment  bt  Issuing  Pbociss  aad 
attaching  the  property:  Paine*s  Lessee  v.  Afoortland^  45  Am.  Dec.  685,  aod 
note  589.     See  Bwer  v.  Coffin,  48  Id.  587;  Oibmm  v.  Thompmm,  34  Id.  ¥14^ 

Botzbxign  cannot  be  Sued  unless  bt  us  Owv  Oonbbht:  Htm^akmr  t* 
Borden,  63  Am.  Dea  130^  aad  note  132. 
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I  IB  Louisiana  Annual,  497.] 

Qedir  07  MiLiTAJiT  GoYEBNOR  ov  LOUISIANA,  msdo  whils  oity  of  Now  Ol^ 
leans  was  nnder  the  dominion  and  control  of  tbe  federal  iniUtaiy  anthori* 
ties,  and  requiring  the  judges  of  other  courts  of  the  parish  of  Orleans  t^ 
hold  the  sessions  of  the  fourth  and  fifth  district  courts,  and  to  terminate 
pending  cases,  gave  such  judges  full  authority  to  exercise  in  those  oonrt*^ 
the  functions  of  the  judges  thereof. 

Courts  will  Judioiallt  Take  Notice,  without  Proov,  ov  WHATBym> 
OUGHT  to  be  Oenerallt  ELnown  within  the  limits  of  their  jurisdio- 
tion. 

BvFREME  Court  ov  Louisiama  will  Take  Juoicial  Noticb  ov  Hjbtobi- 
OAL  Facts  in  relation  to  the  source  whence  judges  of  oonrts  over  whiob 
it  exercises  appellate  jurisdiction  derived  their  power  to  preside  in  other 
tribunals  at  a  time  when  the  state  laws  were  merely  subsidiary  to  mili- 
tary rule. 

To  Sustain'  AonoN  to  Annul  Judgment,  plaintifiF  must  have  oonformed' 
to  those  nesential  requirements  which  equity  exacts  from  snitom  who- 
invoke  its  aid.  He  must  have  used  every  reasonable  diligence,  and' 
not  neglected  to  use  such  means  as  he  possessed  to  prevent  the  evil> 
complained  oL 

JvnOMENT  WILL  HOT  BE  ANNULLED  ON  GROUND  THAT  OOUNSEL  09  BbOOBL»^ 

01  Partt  were  absent  from  the  state  at  the  time  of  the  trial,  and  tha^ 
he  was  not  represented  thereat^  when  it  appears  that  he  was  aware  of- 
the  absence  of  his  oounsel,  and  took  no  steps  to  sngsge  otfasr  oomnsiil,  €»- 
to  take  part  in  the  trial  of  the 
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Action  to  annul  a  judgment.    The  opinion  states  the  case. 
MUes  Taylor,  for  the  appellant. 
Eggleston  and  Howe^  for  the  appellee. 

By  Court,  Ilsley,  J.  This  is  an  action  to  annul  a  judgment 
rendered  by  the  fifth  district  court  of  New  Orleans  in  the 
month  of  June,  1864,  in  the  suit  then  therein  pending  of 
Louis  Mestier  y.  New  Orleans  and  Opelousas  Railroad  Company 
and  Ambrose  Lanfear^  by  which  judgment  Louis  Meatier  re- 
covered from  Ambrose  Lanfear  the  sum  of  fifteen  thousand 
dollars. 

This  last-mentioned  suit  had  been  previously  before  this 
court  on  appeal,  and  had  been  remanded  to  the  district  court 
for  a  new  tria],  the  defendant,  Lanfear,  having  been  by  the 
first  judgment  condenmed  to  pay  the  plaintiff,  Mestier,  ten 
thousand  dollars. 

The  principal  ground  of  nullity  now  in  this  suit  set  up  by 
Lanfear  is,  that  the  suit  remanded  was  tried  ex  parte  in  the 
district  court  by  an  incompetent  judge;  that  he  bad  no  notice 
of  the  trial  thereof,  and  was  not  represented  by  counsel 
thereat. 

The  defense  against  this  action  is  a  general  denial,  and  the 
special  averment  that  the  judgment  sought  to  be  annulled  is 
valid  in  all  respects,  and  that  the  defendant,  Lanfear,  has  re- 
nounced all  objections  and  defenses  to  the  same,  if  any  ever 
existed,  by  his  own  conduct  and  acts.  By  an  amended  an- 
swer, Mestier  alleged  that  since  the  filing  of  his  original  answer, 
Lanfear  has  paid  the  judgment  which  he  now  seeks  to  set 
aside,  and  can  no  longer  proceed  against  the  same,  the  objec- 
tions to  it  having  been  renounced  by  the  voluntary  execution 
and  payment  thereof. 

Lanfear  admits  the  payment  of  the  judgment  to  Mestier, 
but  says  it  was  enforced  against  him,  and  that  he  paid  it  under 
execution  issued  thereon. 

The  main  ground  of  nullity  is  the  legal  incapacity  of  the 
judge  of  the  third  district  court  to  preside  and  try  cases  in 
the  fifth  district  court  so  long  as  the  court  has  no  regular  in* 
cumbent  judge. 

If  this  incompetence  is  established  by  Lanfear,  article  612 
of  the  Code  of  Practice  entitles  him  to  have  the  judgment  ob- 
jected to  pronounced  a  nullity, —  non  est  major  defectus  quam 
defeetus  potestcUis;  but  if  in  this  he  is  unsuccessful,  all  the 
oUier  grounds  relied  on  by  him  must  prove  unavailable. 
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The  evidence  does  not  enable  ns  to  say  with  any  degree 
of  certainty  whether  at  the  trial  of  the  case  of  Mestier  y. 
Lanfear  in  the  fifth  district  conrt  the  judgeship  therein  was 
▼acant.  It  merely  establishes  the  fact  that  no  judge  was 
appointed  for  that  court  after  the  capture  of  the  city  untQ  the 
appointment  of  Judge  Leaomont;  but  taking  this  for  granted, 
was  the  judge  of  the  third  district  court  empowered  by  any 
law  of  the  state  to  try  and  decide  cases  in  the  fifth  district 
court?  We  can  find  nothing  in  the  act  of  the  legislature  of 
the  23d  of  February,  1860,  which  purports  to  amend  the  act 
entitled  "An  act  relative  to  district  courts,  approved  March 
16,  1865,''  so  confidently  relied  on  by  Mestier's  counsel  to  en- 
able a  neighboring  judge  to  try  cases  in  another  court,  wherein 
the  judgeship  is  vacant. 

The  clause  relied  on  in  the  act  of  1860  reads  thus:  — 

"Whenever  any  district  judge  shall  be  absent  from  his  dis- 
trict, or  shall  recuse  himself  or  be  recused,  or  shall  be  unable 
to  act  by  reason  of  sickness  or  any  other  cause  whatever,  or 
whenever  the  office  shall  become  vacant  by  reason  of  death, 
resignation,  or  otherwise,  the  judge  of  the  neighboring  district 
shall  have  the  power  and  it  shall  be  his  duty  to  grant  all 
orders  which  might  be  granted  by  the  judge  of  the  district" 

This  evidently  refers  to  the  orders  which  by  the  article 
amended  a  judge  was  required  to  grant  in  chambers,  and 
such  orders  as  are  mentioned  in  the  thirty-second  section  of 
the  act  amended  by  the  act  of  1860. 

By  the  act  of  1855,  No.  255,  page  816,  which  refers  exclu- 
sively to  the  courts  of  New  Orleans,  provision  was  made  for 
supplying  temporarily,  in  case  of  recusation  of  the  judge  of 
any  district  court,  a  judge  from  one  of  the  other  courts  to 
preside  in  place  of  the  judge  recused;  but  there  is  nothing 
in  that  act  that  authorizes  judges  of  other  courts  to  preside 
in  one  wherein  the  judgeship  is  vacant  by  reason  of  death, 
resignation,  or  otherwise.  It  does  not,  however,  necessarily 
follow  that  because  the  judge  of  the  third  district  court  did 
not  derive  his  authority  to  try  a  case  in  the  fifth  district  court 
from  the  state  laws  that  he  was  acting  without  authority  in 
presiding  thereat  in  that  court. 

At  the  time  of  the  rendition  of  the  judgment  sought  to  .bo 
annulled,  the  city  of  New  Orleans  was  under  the  complete 
dominion  and  absolute  control  of  the  federal  military  authori* 
ties.  The  government  established  by  them  recognized  no  law 
but  such  as  met  its  unqualified  sanction  and  approvaL    It 
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not  only  prescribed  the  role  of  conduct  for  the  inhabitants  of 
the  conquered  city,  but  established  a  judiciary,  appointed 
judges,  whose  judicial  functions  were  exercised  under  its  su- 
pervision. Lanfear,  the  plaintiff,  fully  realized  this  state  of 
things,  for  in  the  very  proceeding  of  which  he  now  complains 
he  invoked,  and  successfully  too,  the  aid  of  the  military.  It 
was  from  this  military  government  that  the  judge  of  the  third 
district  court  derived  his  authority  to  exercise  in  the  fifth  dis- 
trict court  the  same  functions  as  the  judge  of  that  court  might 
have  exercised. 

The  defendant  offered  in  evidence,  but  did  not  produce,  the 
order  of  General  Shepley,  military  governor,  requiring  the 
judges  to  hold  the  sessions  of  the  fourth  and  fifth  district 
courts,  and  to  terminate  pending  cases. 

Having  judicial  knowledge  that  such  an  order  was  issued 
and  acted  upon,  can  this  court  notice  it  without  proof  ?  Courts 
will  judicially  take  notice  without  proof  of  whatever  ought  to 
be  generally  known  within  the  limits  of  their  jurisdiction;  and 
this  court  cannot  ignore  an  historical  fact  in  relation  to  the 
source  whence  judges  of  courts  over  which  it  exercises  appel- 
late jurisdiction  derived  their  power  to  preside  in  other  tribu- 
nals at  a  time  when  the  state  laws  were  merely  subsidiary  tg 
military  rule. 

But  it  is  argued  by  Lanfear  that  he  had  no  notice  of  th€ 
trial;  that  his  counsel  of  record  in  the  suit  were  absent  from 
the  state  when  the  trial  took  place;  that  he  was  not  represented 
thereat,  and  that  some  unfair  advantage  was  taken  of  him. 

In  the  case  of  Swain  v.  Sampson^  6  La.  Ann.  800,  this  court 
said:  ^'We  held  in  Norria  v.  Fristoef  S  Id.  646,  that,  to  annul 
a  judgment,  a  case  must  be  exhibited  of  matter  which  would 
make  it  against  good  conscience  to  execute  the  judgment; 
matter  of  which  the  injured  party  could  not  have  availed  him- 
self in  the  former  litigation,  or  of  which  he  was  prevented  by 
fraud  or  accident  from  availing  himself.  The  matter  must  also 
be  such  as  the  party  by  the  use  of  reasonable  diligence  could 
not  have  known;  for  if  there  have  been  laches  or  negligence, 
that  destroys  the  title  to  relief":  2  Story's «Bq.  Jur.,  sec.  887; 
Story's  Eq.  PL,  sec.  414;  Garlick  v.  Reece^  8  La.  101;  McMecken 
V.  MiUaud(yn,'2  Id.  180;  Winn  v.  Womack,  15  La.  Ann.  273. 

Whatever  hardship  might  result  to  Lanfear  from  the  judg- 
ment complained  of,  he  must,  to  be  relieved  from  it,  have  con- 
formed to  those  essential  requirements  which  equity  itself 
exacts  from  suitors  who  invoke  its  aid;  be  must  have  used* 
feasonable  diligence,  and  not  have  been  guilty  of  laches  or 
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negligence.  Has  he  used  every  reasonable  diligence,  and  not 
neglected  to  use  such  means  as  he  possessed  to  prevent  the 
•vil  of  which  he  is  complaining? 

He  was  well  acquainted  with  the  nature  of  the  suit  pending 
against  him,  and  all  the  facts  and  circumstances  thereof^  for 
it  had  been  already  tried  contradictorily  with  him  in  the  dis- 
trict court,  and  in  this  court  on  appeal,  and  he  had  succeeded 
in  reversing  the  judgment  rendered  against  him  in  favor  of 
Mestier  for  a  large  amount,  and  having  the  case  remanded  to 
the  lower  court  to  be  tried  de  novo. 

He  must  have  been  aware  of  the  absence  of  his  counsel 
from  the  city,  and  that  the  court  in  which  his  suit  was  pend- 
ing was  open  for  the  transaction  of  judicial  business,  and  that 
Mestier  had  the  legal  right  to  have  his  case  tried  whether  he 
was  present  thereat,  personally  or  by  counsel,  or  not;  and  yet, 
residing  in  the  city  and  being  on  the  spot,  he  takes  no  steps 
whatever  to  engage  the  services  of  other  counsel,  or  to  take  part 
in  the  trial  of  the  case:  Lockett  v.  Toby,  10  La.  Ann.  714; 
Shields  v.  Lanna,  10  Id.  193;  Dmght  v.  Richard,  4  Id.  240, 
and  authorities  therein  cited;  Union  Bank  v.  Robert,  9  Bob. 
177;  Graves  v.  Roy,  13  La.  454  [33  Am.  Dec.  668]. 

Such  laches  on  his  part  precludes  him  from  the  equitable 
interference  of  the  courts;  for,  as  was  well  said  in  McRae  v. 
Purvis,  12  La.  Ann.  85, ''  to  permit  an  action  of  nullity  in 
such  a  case  would  be  a  premium  for  neglect." 

The  unsettled  and  disastrous  state  of  public  affairs  then 
prevailing  in  the  city,  instead  of  lulling  them  into  security, 
should  have  aroused  his  vigilance  in  the  protection  of  his  in- 
terests, which  he  should  not  have  suffered  to  be  jeoparded  by 
his  own  negligence.  Apart  from  the  fact  that  the  trial  took 
place  without  his  active  participation  therein,  we  can  perceive 
neither  fraud  nor  other  ill  practice,  of  which,  indeed,  there  is 
no  specific  averment,  to  cancel  the  judgment;  and  the  pre- 
sumption of  the  law  is,  that  the  proceedings  were  regular. 
Omnia  prscsumunlur  rite  et  solemmiter  esse  acta  donee  probetur 
in  contrarium 

The  rules  of  proceeding  in  our  courts  contemplate  a  fair, 
legal  investigation  contradictorily  between  parties  to  suits  of 
all  issues  therein  raised;  but  wherever  they  are  properly  in 
court,  the  law  exacts  from  them  vigilant  attention  to  every 
progressive  step  in  a  suit;  and  this  for  the  very  palpable  rea- 
sons that  neglect  of  one  suitor  cannot  be  allowed  to  the 
|)rejudice  of  another. 
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Sharp  practioe  our  courts  will  not  tolerate;  but  they  will 
not  confound  this  with  an  active  legal  prosecution,  unopposed^ 
of  the  remedies  which  the  law  affords  indiscriminately  to  all 
suitors. 

If  the  plaintiff  is  injured  by  the  judgment  complained  o^ 
the  blame  cannot  be  attributable  to  his  opponent;  and  he  can 
hardly  expect  that  even  a  court  of  equity  can  take  better  care 
of  him  than  he  has  chosen  in  the  matter  he  opposes  to  take  of 
himself. 

The  judgment  of  nullity  in  this  suit,  rendered  by  the  district 
court  in  favor  of  the  defendant,  Mestier,  must  be  affirmed. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  and  the  same  is  hereby  affirmed, 
the  costs  of  appeal  to  be  paid  by  the  appellant. 


Judicial  Noticb. — Oeneral  PrvneipUs. — When  a  eanse  is  presented 
at  the  bar  for  trial,  the  court  and  jury  are  presamed  to  be  nninfomied 
oonceming  the  facts  involved  in  the  case,  and  it  is  incninbent  npon 
the  litigant  parties  to  establish  by  evidence  the  facts  relied  npon  by  them 
respectively.  There  is,  however,  a  large  class  of  facts  which  need  not  be 
proved,  since  they  are  "  judicially  noticed  "  by  the  court  and  jury.  And  the 
importance  of  the  subject  of  judicial  notice  can  hardly  be  overestimated,  for 
there  is  no  case  in  which  there  are  not  some  matters  which  fall  within  the 
judicial  cognizance  of  the  tribunal  before  which  it  is  tried,  since  the  very  law 
itself  which  is  administered  by  the  forum  is  a  subject  of  judicial  notice. 
'  Judicial  notice  is  based  upon  very  obvious  reasons  of  convenience  and  ex* 
pediency;  and  the  wisdom  of  dispensing  with  proof  of  matters  within  the 
common  knowledge  of  every  one  has  never  been  questioned.  This  is  the 
principle  upon  which  the  doctrine  of  judicial  notice  rests:  convenience  and 
■expediency,  and  the  saving  of  the  time,  trouble,  and  expense  which  would 
be  lost  in  establishing  in  the  ordinary  way  facts  which  do  not  admit  of  oon* 
tradiction.  There  is,  however,  no  rule  of  any  practical  importance  which 
governs  eveiy  phase  of  the  subject;  and  each  new  question  when  it  arises 
must  be  decided  by  the  court  with  no  other  guidance,  outside  of  analogous 
precedents,  than  the  general  law  applicable  to  the  whole  subject,  which  is,  in 
the  words  of  Mr.  Greenleaf:  "Courts  will  generally  take  notice  of  whatever 
ought  to  be  generally  known  within  the  limits  of  their  jurisdiction  ":  1  QreenL 
SfV.,  sec.  6;  Salomon  v.  State,  28  Ala.  83;  Brumagim  v.  Bradahaw,  39  Cal.  40; 
Peopfe  V.  Snyder,  41  N.  Y.  397;  ffo  Ah  Kow  v.  ifiman,  5  Saw.  552,  560; 
Brown  v.  Piper,  91  U.  8.  37,  42;  Terhune  v.  PhiBipB,  99  Id.  592;  King  v. 
iktUun,  109  Id.  99,  and  the  principal  case.  This  rule  enumerates  three 
material  requisites:  1.  The  matter  of  which  a  court  will  take  judicial  no* 
tice  must  be  a  matter  of  common  and  general  knowledge,  not  merely  the 
knowledge  of  specialists  or  experts;  2.  It  must  be  "known,"  that  is,  weU- 
«stablished  and  authoritatively  settled,  not  doubtful  or  uncertain;  and  3.  It 
must  be  known  "within  the  limits  of  the  jurisdiction  of  the  courts"  since^ 
for  example,  foreign  laws  are  not  judicially  noticed.  Furthermore,  the  mere 
^rsonal  knowledge  of  the  judge  is  not  the  judicial  knowledge  of  the  court; 
{ndicial  cognisance  is  taken  of  thoee  matters  only  that  are  "commonly* 
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known;  and  iiicraf om  ili«  individnal  and  eztrajndicial  Imo^^ 
that  Boma  of  tha  paitias  ara  daad,  or  that  iha  defandant  la  a  reaideBt  of 
another  atate,  will  not  dispenaa  with  proof  of  thoaa  faeti^  and  cannot  W 
raaorted  to  for  the  pnrpoae  of  suppleiiienting  the  reoord:  Wheeler  r.  Webeier, 
1  E.  D.  Smith,  1;  State  r.  Bdwarde,  19  Ma  074;  Jfo^or  ete.  <^  New  (Meauw 
T.  I^pley^  6  La.  121;  S.  0.,  25  Am.  Deo.  176.  And  on  tha  other  hand,  it  i» 
not  eatential  that  mattara  of  jodioial  cogniaance  be  actoaUy  known  to  tfai^ 
Judge.  If  they  are  proper  aabjeeta  of  jadioial  knowledge,  the  judge  may  ii^ 
form  himaalf  in  any  way  which  may  aeem  beet  to  hia  diaeration,  and  act 
accordingly:  1  GxeenL  £▼.,  aec  6;  UfiUei  Siaiee  r.  Teeekmaker^  22  How.  992; 
Wofftter^e  Oaee,  61  Me.  178;  McKhuon  r.  BUee,  21  N.  Y.  206;  The  CftoHfaM^ 
42  L.  J.  Adm.  17;  Taylor  on  Byidenoe,  aec  21;  and  aee  the  note  to  AekworA 
T.  KiUrklge,  59  Am.  Dea  185-187,  upon  the  admiaaibility  of  booka  cnntaining 
atatiatica  and  the  like. 

Proof  28  never  reqoired  of  a  fact  of  whioh  the  court  ia  boond  to  take  Jndi* 
dal  notioe:  Secriei  r.  PeUyt  109  BL  188.  And  no  iaaoe  can  be  joined  iipoi»> 
matter  judicially  known:  Bbonf  </  Commieekmere  r,  Bnr/ord,  93  lad.  38S;. 
AUome^-Oeneral  v.  Fooie,  11  Wia.  14;  8.  0.,  78  Am.  Dec  689.  The  deniai 
of  such  a  fact  cannot  be  pleaded  and  it  ia  not  admitted  by  demnner:  Oooke  r.. 
Talbnan,  40  Iowa,  133. 

Subjects  of  judicial  cogninnoe  are  of  yariooa  dasaes:  **  Judkial,  legialatiTe^ 
pditical,  historical,  geographical,  oommeroia],  scientific,  and  artiatifl^  in  ad* 
dition  to  a  wide  range  of  matters,  arisiDg  in  the  ordinaiy  oourae  of  natnra^ 
or  the  general  current  of  human  affiurs,  which  rest  entirely  upon  acknoid- 
cdged  notoriety  for  their  daima  to  judicial  recognition  ":  Wade  on  Notioe^ 
aec  1403. 

CouKn  JcTDidALLT  NoTion  Law  ow  Fobum.  —  The  law  prevailing  within 
the  jurisdiction  of  a  court  must  be  judicially  noticed  by  it,  and  need  not  be 
proved  as  in  the  case  of  foreign  laws.    Therefore  the  court  will  take  judicial 
notice:  1.  Of  the  unwritten  or  conmion  law  of  the  juriadiction,  including, 
general  customs:  Note  to  Staie  v.  TVs^,  11  Am.  Dec  781;  1  GreenL  Ev.,. 
sec.  5;  Owen  v.  Boyle,  15  Me.  147;  S.  C,  32  Am.  Dec  143;  PeopU  v.  Jfa» 
honey,  13  Mich.  481;  BrimhaU  v.  Van  Campen,  8  Minn.  13;  S.  a,  82  Am. 
Dec.  118;  Beed  v.  WiUon,  41  K.  J.  L.  29;  Brandao  v.  BameU,  12  dark  &  F. 
787;  S.  C,  3  Com.  B.  519.    (So  therefore  the  oourta  of  this  country  take- 
notice  of  tiie  common  law  of  England  without  proof;  not,  however,  becanae 
it  is  the  common  law  of  a  foreign  country,  but  because  it  has  become  a  law 
to  us,  and  we  look  to  it  without  proof  as  our  own  law:  Otoen  v.  Boyle,  svpro.)' 
2.  Of  public  or  general  statutes  of  the  state,  and  all  public  federal  lawa^. 
statutes,  and  treaties:  See  h\fira,  3.    Of  the  law  of  nations,  whioh  k  judicially 
noticed  by  the  courts  of  all  civiliaed  countries  from  ccnsiderataona  of  inter- 
national policy:  Ocean  Ine,  Co,  T.  Fronde,  2  Wend.  64;  S.  C,  19  Am.  Dec 
649;  TJte  Sco^  14  WalL  170.    So  foreign  courts  of  admiralty  and  their  seals- 
will  be  judicially  noticed  in  this  country:  1  Stark.  Ev.,  8th  Am.  ed.,  418^  419^ 
1  GreenL  Ev.,  sec  5.    And  when  occasion  requires  it,  common-law  courts- 
may  take  judicial  knowledge  of  the  law  as  administered  in  oourta  of  equity, 
and  of  maritime,  ecclesiastical,  and  parliamentary  law:  jStms  v.  Marryat,  17 
4).  B.  281;  Chandler  v.  Orievee.  2  H.  Black.  606,  note;  1  GreenL  Ev.,  sec  5. 

GsNSBAL  CuBTOUB.  —  Customs  aud  usages  which  have  been  long  acquiesced 
in  and  sanctioned  by  judicial  decision,  and  which  have  given  rise  to  the  sys* 
terns  of  common  law  and  the  law  merchant,  amount  to  poaitive  law,  and  are- 
judicially  noticed:  Barlow  v.  Lamberi,  28  Ala.  704;  S.  0.,  65  Am.  Dec  374;: 
feweil  V.  Center,  25  AU.  498;  iftom  v.  ^tirc^  25  DL  35;   Wigyine  Ferry  Ox 
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T.  Ckhago  and  AHm  R.  R.  Co.,  6  Mo.  App.  847,  875;  R^ed  r.  IFUpoh,  41 
K.  J.  L.  29;  MreMm  r.  Mwra^,  2  Ld.  Baym.  1042.  Tlw  enstooi  of  mor- 
cfaants  in  relation  to  protatti  and  notioas  of  non-payment  of  bflls  of  exchange 
k  of  thia  nature:  Fkmimg  t.  M€Ohm%  1  Brav.  428;  8.  0.,  2  Am.  Deo.  671. 
The  genoral  lien  of  bankera  is  a  part  of  the  law  merchant:  Brtmdao  t.  Bar' 
neU,  12  dark  &  F.  787;  8.  C,  8  Ck>m.  B.  619.  And  of  this  eharaoter  also  w 
the  enstom  of  banks  to  allow  tkair  depositors  to  withdraw  their  funds  in  par> 
eeb:  Mwm  t.  Bureh,  26  SL  85;  and  the  meroantile  custom  of  nratoal  credits^ 
mder  which  bnsiness  estaUiahments  fnmish  each  other's  derks  or  customers 
wttii  goods  and  charge  them  to  each  other:  Cameron  ▼.  Slathnaut  89  Mich. 
108. 

ParikiUar  or  Loeai  Cmtoma,  or  onstoms  which  do  not  form  a  part  of  th» 
law  merchant^  will  not,  however,  be  judicially  notioed,  but  if  relied  on,  most 
be  averred  and  proved:  Haram  v.  CHoago  eie.  R.  Co,,  88  Wis.  463L  llras  th» 
rules  of  a  brokers'  board  which  are  not  rules  or  usages  of  trade  that  would 
be  recognised  by  the  board  though  not  adopted  by  them  will  not  be  judicially 
noticed  by  the  courts  but  must  be  pleaded  and  proved:  OoidinUth  r.  Sawyer, 
46  OsL  209.  So  local  customs  oonoeming  water  rights^  Lewie  r.  MeCUtre,  8> 
Or.  273^  and  the  rules  and  customs  of  mining  diBtrieti^  DalcA  FUU  Water  Cx 
T.  Moomey,  12  GsL  634^  StdHeam  r.  Benee,  2  Col.  424,  see  note  to  MeCUntodF 
T.  Brpden,  63  Am.  Dea  104,  though  binding  and  controlling  upon  the  rights 
of  parties  are  not  of  that  general  and  universal  character  which  dispensea 
with  proof;  and  to  be  brought  under  the  notice  of  the  court,  they  must  be 
pleaded  and  proved.  So  the  ussges  snd  customs  of  Indian  nations  are  not 
judicially  noticed,  but  must  be  proved  like  other  facts:  Turner  v.  Fi8h,  28 
Miss.  806.  And  before  courts  can  take  notice  of  the  customs  of  a  particular 
denominaticm  or  body  of  Christians,  or  their  nature  or  efiect,  or  of  any  righta 
or  disabilities  resulting  from  their  observance  or  neglect,  the  existence  of  the 
customs  must  be  properly  averred  and  proved  as  matter  of  fact:  Tomige  v 
Rmuom,  81  Barb.  49. 

PmiLio  Statutes  passed  by  the  legislature  of  the  state  in  which  the  court 
sits  are  within  its  judicial  cognisance,  and  need  not  be  proved.  This  rule  ie 
universally  maintained:  Note  to  Stale  v.  TwUiy,  11  Am.  Dec  781;  Bevetu  r, 
Baxter,  23  Ark.  387;  Babeoek  v.  OoodriA,  47  OaL  489;  Ex  parte  Kearny,  66 
Id.  221;  ¥rUimg  v.  Towneend,  57  Id.  618;  PeofJe  r.  CenUr,  66  Id.  666;  Daeh 
T.  BankqfFulUm,  31  Oa.  69;  Terry  v.  Merchant^ eie.  Bari,  66  Id.  177;  Levy 
▼.  State,  6  Ind.  281;  Parent  v.  Walmeley,  20  Id.  82;  State  v.  Jarrett,  17  Md. 
809;  Proprietare  v.  CaU,  I  Mass.  483;  Pmiemouth  Livery  Co.  v.  Watson,  10  Id. 
92;  Brhnhall  v.  Van  Campen,  8  Minn.  13;  S.  0.,  82  Am.  Dec.  118;  Bow  T» 
AUenetown,  34  N.  H.  351;  S.  0.,  69  Am.  Dec.  489;  People  v.  Herkimer,  4  Cow» 
846;  S.  C,  15  Am.  Dec  379;  Stilee  v.  Stewart,  12  Wend.  473;  S.  C,  27  Am. 
Dec.  142;  Dolph  v.  Barney,  5  Or.  192;  Shaw  v.  State,  3  Sneed,  86;  Wright  v. 
ffawkine,  28  Tex.  452;  People  v.  Eopt,  3  Utah,  396;  BveUr.  Warner,  33  Vt 
670,  578;  Meeliie  v.  Van  Doren,  16  Wis.  319;  Swain  v.  Ccmetock,  18  Id.  468; 
468;  CatteUo  v.  Landwelir,  28  Id.  522,  528;  Horace  v.  Chicago  etc  R.  R.  Co.,  38 
Id.  463;  07/ord  Rate,  8  EL  &  B.  184.  So  the  time  when  a  public  statute  of 
the  state  takes  effect  and  becomes  a  law,  and  whether  it  exists  as  law  at  any 
particular  time,  is  a  matter  of  judicial  notice  with  the  courts  of  the  state: 
State  V.  Bailey,  16  Ind.  46;  Eeaston  v.  Cincinnati  etc  R.  R.  Co.,  16  Id.  275; 
&  C,  79  Am.  Dec.  430;  People  v.  Hopt,  3  UtaJi,  396;  Attomey-Oeneral  v.  Foote, 
11  Wis.  14;  &  C,  78  Am.  Dec  689;  Hoyt  v.  Riueett,  6  Sup.  Ct  Rep.  881. 
And  the  i^r^f*^T?^  or  time  of  taking  effect  of  a  public  statute  cannot  be  put 
in  issue  or  admitted  or  denied  by  the  pleadings,  but  must  be  determined  by 
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t)ie  judges  themselves.  Accordingly,  an  aHegation  in  answer  to  quo  vforranto 
that  a  statute  under  which  the  defendant  claims  to  hold  office  was  pnbliabed 
«ad  went  into  effect  prior  to  the  day  of  his  alleged  election  is  not  admitted 
by  a  demurrer  to  such  answer:  AUomei^'Oetiarai  r,  Fooie^  11  Wia,  14;  S.  Gl, 
78  Am.  Dec  689. 

A  court  will  take  judidal  notice  of  the  criminal  statutes  of  the  state,  and 
that  an  act  charged  in  *  complaint  constitutes  no  crime  under  the  general 
laws  of  the  state:  Ex  parte  Keamy,  65  CaL  221;  that  a  patent  to  state  lands 
was  issued  without  authority  of  law,  and  is  therefore  void:  People  v.  CbiCer, 
66  Id.  566;  of  towns,  as  the  public  bodies  from  which  jurors  are  to  be  drawn, 
and  to  whose  officers  their  writs  for  jurors  are  to  be  sent:  Bow  v.  AUtnatowm, 
^  N.  H.  351;  S.  C,  69  Am.  Dec  489.  So  if  a  complaint  avers  that  a  county 
seat  has  been  removed  from  one  place  to  another,  and  there  is  an  old  -act 
dzing  the  county  seat  at  the  former  place,  the  court»  in  support  of  the  aver- 
ment, will  take  judicial  notice  of  the  fact  that  the  county  seat  may  have  been 
removed  by  an  election  to  the  latter  place,  under  tiie  law  allowing  such  re- 
movals: Babcock  v.  Ooodrkh,  47  CaL  489. 

A  public  act  usaally  extends  its  operation  to  all  parts  of  the  state,  but  this 
is  not  an  indispensable  chaxacteristio  of  statutes  of  which  courts  will  take 
judicial  notice  And  an  act  may  be  pnbHc,  though  it  applies  to  a  particular 
locality  alone,  if  it  extends  equally  to  all  persons  within  the  territorial  limits 
described  by  the  statute:  Levy  v.  State,  6  Ind.  281;  Bevene  v.  Baxter,  23  Ark. 
•387.  For  example,  an  act  r^;ulating  the  sale  of  liquor  in  a  particular  local- 
ity is  a  public  act^  and  will  be  judicially  noticed:  Levp  v.  Staie,  mpra.  So,  a 
€tatute  prohibiting  fishing  in  particular  ponds,  or  within  specified  limita: 
Bumham  v.  W^tster,  5  Mass.  266;  or  regulating  the  lumber  trade  of  a  certain 
district:  Pierce  v.  KtmbaS,  9  Greenl.  54;  or  allowing  improvements  to  be  con- 
«tructed  in  navigable  waters:  Hammond  v.  Inloea,  4  Md.  139.  So^  also^  a 
statute  conferring  upon  the  county  court  of  a  particular  oonnty  a  pecollar 
jurisdiction  is  a  public  act  of  which  the  courts  will  take  judicial  notice;  and 
the  jurisdiction  of  the  court  need  not  be  specially  alleged  in  an  action 
brought  therein:  Meafike  v.  Van  Daren,  16  Wis.  319;  and  so  of  statutes  con* 
ferring  jurisdiction  on  justices  of  the  peace  in  specified  actions:  StUea  v. 
Stewart,  12  Wend.  473;  S.  0.,  27  Am.  Dec.  142;  and  of  the  acts  of  the 
legislature  in  virtue  of  which  coimty  superintendents  of  conunon  schools  pro- 
ceed iu  the  sale  of  school  lands  to  private  individuals:  Dolph  v.  Barney,  5  Or. 
192.  So  a  statute  relating  to  the  common  schools  of  a  particular  township, 
Bevene  v.  Baxter,  23  Ark.  387,  or  authorizing  a  town  to  purchase  a  bridge 
and  issue  bonds,  and  levy  taxes  to  pay  them,  is  a  public  act:  CasteUo  v.  Land* 
wehr,  28  Wis.  522,  528. 

Acts  of  the  legislature  incorporating  public  corporations  have  been  held  to 
be  public  acts  which  will  be  judicially  noticed.  Thus,  statutes  incorporating 
municipal  corporations  are  very  generally  noticed:  See  iinfra.  So  acts  in- 
corporating state  banks  have  been  quite  generally  held  to  be  public  enact- 
ments, and  consequently  the  subject  of  judicial  notice:  Jemieon  v.  Planters*  etc* 
Bant,  17  Ala.  754;  Dame  v.  Bank  qf  Fulton,  31  Qa.  69;  Teny  v.  Merehanie* 
etc  Bank,  66  Id.  177  (of  the  expiration  of  the  charter);  Oordon  v.  Mowtgom^ 
ery,  19  Ind.  110;  Bank  qf  Newbury  y.  Oreenoille  R.  R.  Co.,  9  Rich.  595;  Sham 
V.  State,  3  Sneed,  86;  BueU  v.  Warner,  33  Vt  570,  578;  HaysY.  Nortkwettom 
Bank,  9  Gratt  127.  General  statutes  concerning  the  incorporation  of  rail- 
roads are  judicially  noticed:  Heaston  v.  CindnnaU  R,  R,  Co.,  16  Ind.  276; 
8.  0.,  79  Am.  Deo.  430.  And  even  the  statutes  granting  charters  to  partum- 
lar  nilroad  companies  have  been  regarded  as  public:  Wright  v.  ffaadantf  28 
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'Tex.  452;  bat  see  li|/ra.  A  statote  regnlatiiig  the  speed  of  nilroad  trains  is 
iioweyer  a  p«blio  statate:  HbraeB  ▼.  Chicago  eie.  S,  R,  Ob.,  38  Wis.  463;  and 
^neral  banking  laws  are  matters  of  Jodioial  OQgninnoe:  Bueii  ▼•  Warner, 
33  Vt.  670,  578. 

Where  an  act  at  the  time  of  its  passage  is  declared  by  the  legidatore  to  be 
4k "  public  *'  statate,  this  is  equivalent  to  enaoting  that  it  be  judicially  notioed^ 
for  thoogh  locsl  in  its  application,  such  a  danse  will  establish  it  as  a  pablio 
4rtatate,  and  place  it  within  the  circle  of  the  judicial  knowledge  of  the  ooorts 
ffamnteU  ▼.  Little  Rock  etc  B,  B.  6b.,  20  Ark.  204;  DoifU  ▼.  Bnuffard,  90  HL 
416;  Bd  Bxotr  etc  Co.  r.  Topp,  16  Ind.  242;  BueU  r.  Warner^  33  Vt.  570» 
4S78;  Caomgton  Draw  Bridge  Co.  ▼.  Sk^herdf  20  How.  227;  Beai^  r.  KmowJer, 
4  Pet.  152. 

Courts  will  judicially  notice  whether  a  statate  has  been  properly  enacted. 
This  knowledge  is  acquired  from  its  offidal  authentication  and  its  recogni- 
tion by  the  secretary  of  state.  And  there  can  be  no  trial  of  an  issae  of  fad 
to  ascertain  whether  the  statate  was  properly  enacted;  Board  qf  Conun*re  ▼. 
Bur/ord^  93  Ind.  383. 

JourfnU  qf  Legieiatmre.  *-  The  courts  sie  not  all  agreed  npcn  the  question 
whether  jn^cial  notice  will  be  taken  of  the  joomals  of  the  l^gislatare.  In 
Alabama^  Kansas,  TllinoiSi  and  Michigan  the  courts  have  the  right»  and  it  is 
their  duty,  to  notice  judidsUy  the  journals  of  the  two  houses  of  the  legis- 
lature in  determining  whether  all  the  constitutional  requisites  to  the  validi^ 
of  a  statate  have  been  complied  with:  Moody  ▼.  Siate^  48  Ala.  115;  DMalom 
qf  Howard  Chwity,  15  Kan.  194;  Qrab  r.  CMshmant  45  HL  119;  Peopfs  r.  Ma^ 
honey,  13  Mich.  481.  Thus  inDisMm  qf  Howard  CowUiy.  svpra,  it  is  said  thai 
a  court  will  take  judicial  cognizance  of  all  laws  of  the  state;  and  in  doing 
so^  will  take  judicial  notice  of  what  the  books  of  published  laws  contain,  of 
what  the  enrbUed  bills  oontain,  of  what  the  l^gisUtive  journals  contain,  and 
indeed,  of  everything  that  is  allowed  to  affect  the  validity  or  meaning  of  any 
law  in  any  respect  whatever.  In  Indiana  and  Kentucky,  however,  this  rule 
is  not  accepted:  CoUmanv,  Dobbins,  8  Ind.  156;  Auditory.  Hayer^fl,  14  Bosh, 
284.  And  even  in  Michigan,  though  the  courts  are  bound  to  take  judicial 
notice  of  legislative  action  so  far  as  it  affects  the  validity  of  statutes,  they 
have  no  such  power  as  respects  the  facts  attending  the  election  of  the  several 
members  of  the  legislature,  even  after  those  facts  have  been  spread  upon  the 
legislative  journals:  People  v.  Jliahaney,  13  Mich^  481.  The  Rngliwh  courts 
also  decline  to  notice  judicially  the  journals  of  Parliament,  which  are  denied 
the  dignity  of  records:  King  v.  Arundel,  Hob.  109;  though  they  do  notice  the 
privilege  of  the  House  of  Oommons:  Stoekdale  v.  Honeard,  9  Ad.  ft  E.  107; 
8.  C,  4  Jur.  70;  3  Perry  ft  D.  330;  BurdeU  v.  Abbot,  5  Dow,  165;  S.  a,  14 
East,  1;  BurdeU  v.  Colman,  14  Id.  163. 

MuKicnPAL  C0BF01U.TI0N.  — Act  Incorporating  PubUe  or  Munidpai  Corpora^ 
Hon  is  a  public  act^  whether  declared  so  to  be  or  not,  and  will  be  judicially 
noticed  by  the  courts  without  proof:  Com  v.  MM/t,  30  Ala.  538;  Alhrittkn  v. 
Huntsoille^  60  Id.  486;  Perryman  v.  Oreenville,  51  Id.  510;  Smart  v.  Weimnpha, 
24  Id.  112;  Alderman  v.  Finley,  10  Ark.  423;  Payne  v.  TreadvfeU,  16  OaL  221; 
People  V.  Potter,  35  Id.  110;  Portemouth  Livery  Co.  v.  Wateon,  10  Mass.  92; 
Jliaeey  v.  TUeombe,  19  Ind.  135;  Joh$uon  v.  IndianapoUe,  16  Id.  227;  Stier  v. 
<Hty  qf  Oakalooea^  41  Iowa,  353;  PreU  v.  McDomald,  7  Kan.  426;  Belmont  v. 
Morrill,  69  Me.  814;  8taU  v.  Oddle,  42  Mo.  210,  214;  Hawthorne  v.  Hoboien, 
32  N.  J.  L.  172;  Stale  v.  Mwfreeeboro,  11  Humph.  217;  Gallagher  v.  State,  10 
Tax.  App.  469;  Brigge  v.  Wh^iple,  7  Vt.  15;  JaneeMe  v.  Milwaukee  ele.B.B. 
Cb.,  7  Wis.  484;  Terry  v.  MUwimhee,  15  Id.  490;  Akuoaider  v.  MUMMOtee,  It 
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Id.  247;  Swain  r.  Canutodt^  18  Id.  463;  CMi^Ami  eCc.  Cb.  ▼•  Shepherd^  fiO 
How.  227;  FamUkny  r.  BamiXba^  1  DOL  116.  And  the  nntt  rale  applias 
to  MtB  amendJng  or  repeaUng  «  mmticiptl  obarter:  Befaioiil  t.  MoniU,  9^ 
Mo.  dl4;  Hawihorm  r.  ^oMbm»  32  N.  J.  L.  172;  ^cny  r.  ifSmMlM^  15> 
Tins.480;  iifaBOiulerT.  AftfeooiiiM^  16 Id.  247.  Therafore the powora  of  sucb 
paUie  oarpontioos  aio  «  subject  of  judicial  oogninnoe^  and  it  is  unneoeiaarx 
to  mret  ajid  proTO  the  anfhoritj  of  a  city  orer  its  straeta  and  aewen^  ita  ca^^* 
city  to  aae,  and  to  enaot  ordinanoea,  etc.:  FmmUerof  r.  HamHStai,  1  DilL  118^ 
JatunaUr.  Mihoavkeeetc  B.  R.  Co.,  7  Wis.  484;  Maee^r.  neifmbe,  l^ind. 
135;  Payner.  TrtadweO,  \6 OtH  221;  Cbse  ▼.  JfoMfe,  30  AU.  538w 

Where,  however,  oitiea  and  towns  incorporate  by  virtne  of  the  proriaiona  off- 
«  general  statate  ooof erring  thia  power  npon  all  dtiea  and  towna  of  a  cerfeai& 
number  of  inhabitants  by  oomplying  with  prescribed  conditions,  the  ooo<ts» 
though  they  will  of  course  take  judicial  notice  of  the  general  law  and  the 
righta  and  powera  conferred  upon  communities  availing  themselves  of  ita  pro- 
vidons,  wQl  not  judidally  notice  the  fact  that  a  particular  town  or  ci^  ha* 
incorporated  under  the  law,  and  this  fact  must  be  proved:  HopMn§  v.  Kcaua^ 
OUff  HcR  M.Oo.9  79  Mo.  96;  Stale  v.  CleveUmd,  80  Id.  108;  Jokntm  v.  Gmt- 
mom  ChmM,  16  Ind.  227;   TemipU  v.  SiaU,  15  Tex.  App.  304;  S.  0.,  49  Am. 
Rep.  200;  PaUermm  v.  Stcd^  12  Id.  222.    But  proof  that  a  town  has  acted 
under  such  general  law,  and  has  exercised  the  rights  and  privilegea  granted 
thereby,  will  be  sufficient  to  eoahle  the  court  to  take  judicial  notice  of  ita 
organisation  under  the  general  law  without  proof  that  all  the  requiramenta 
of  the  statute  have  been  complied  with:  DoffU  v.  Brai^ord^  90  HL  416l 

A  statute  authorizing  a  town  to  purchase  a  bridge  and  issue  bonds,  and  levy 
taxes  to  pay  them,  is  a  public  act,  and  subject  to  judicial  notice:  CatMo  v. 
Landwthr^  28  Wis.  522,  528.  And  in  Wisconsin  the  courts  wiU  take  judicial 
notice  that  the  town  of  Milwaakee  once  existed  as  a  corporation,  though  un- 
able io  find  the  act  of  the  legislature  incorporating  it,  where  there  are  acta 
of  the  territorial  legislature  and  decisions  of  the  supreme  court  of  the  ter- 
ritory recognizing  the  town:  Swain  v.  Comatoek,  18  Id.  463^  468. 

Mwtielipal  Ordinancea  not  NaUoed,  -—  A  court  will  take  judicial  notice  of  tho 
charter  of  municipal  corporationa,  and  of  their  power  thereunder  to  paaa  by- 
lawa  and  ordinancea,  because  the  charter  is  a  public  statute^  and  all  puUio 
atatutea  are  judicially  noticed:  Com  v.  McbUe,  30  Ala.  538;  JaneniUe  v.  MU- 
wauhee  eie,  B,  B,  Co.,  7  Wis.  484;  but  the  ordinances  and  by-laws  themselvea 
are  not  public  laws,  and  therefore,  as  they  do  not  fall  within  the  circle  of 
the  judicial  knowledge  of  the  courts  they  must  be  pleaded  and  proved  if  ma- 
terial to  the  case  at  bar:  Caae  v.  Mobile,  supra;  Lueae  v.  Ci^  qfSan  Fremeieeo, 
7  Gal.  474;  City  qfNapa  v.  Baiterby,  61  Id.  509,  517  (time  when  they  take 
effect  not  noticed);  People  v.  Buchanan,  1  Idaho^  N.  8.,  681  (proven  by  reo- 
ords  or  certified  copies  thereof);  Chicago  etc.  B.  R.  Co,  v.  JCUmber,  9  IlL  App- 
613;  Oarvin  v.  Wells,  8  Iowa,  286;  Lncber  v.  ComnumweaUh,  4  Bush,  440; 
Hassard  v.  MwdcipaUty,  7  La.  Ann.  496;  New  Orleans  v.  LaboU,  33  Id.  107; 
Winona  v.  Burix,  23  Minn.  254;  Moaney  v.  Kennett,  19  Ma  561;  a  a,  61 
Am.' Dec.  576;  Suae  v.  Oddle,  42  Mo.  210,  214;  BnOer  v.  BMnson,  75  Id. 
192;  Harker  v.  Mayor  etc.,  17  Wend.  199;  Porter  v.  Waring,  69  N.  Y.  250; 
Paimer  v.  Aldridge,  16  Barb.  131;  and  the  rule  is  the  same  in  the  caae  of  the 
ordara  of  county  boards:  Indianapolis  v.  OaldweU,  9  Ind.  397.  So  where 
ferries  are  established  by  the  county  comnuasioners,  and  not  by  direct  puUio 
enactment  of  the  legislature,  their  flTJutenoe  in  a^iy  particular  instance  ia  a 
fact  to  be  proved:  StaU  v.  Wise,  7  Ind.  646. 

This  rule  is,  however,  subject  to  exception  in  the  municipal  ooorfca.   Indsad^ 
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municipal  ordmancea  may  bo  said  to  be  especially  the  law  of  thoee  coarts,  aa 
mnch  80^  at  all  eyenta,  aa  the  pnblio  statatea  of  the  l^gialatare  are  of  the 
etata  oonrta,  — in  each  case  aii  enactment  of  the  legidatiYe  body  of  the  jnria- 
^yetioa  18  onder  consideration.  And  therefore  a  city  or  municipal  coort  may 
ffoperly  take  judicial  notice  of  the  ordinancea  of  the  city  or  municipality 
irithin  which  ita  juiisdiction  lies:  State  v.  Le&ery  11  Iowa,  407;  Lcuporie  City 
T.  Ooodfdlow^  47  Id.  672;  C<ynJb<j>y  ▼.  Icwa  OU^,  2  Id.  90.  See  Mooite^  ▼.  Ken- 
hsM;  19  Mo.  661;  S.  C,  61  Am.  Dec.  676.  And  so  where  an  action  for  the 
violation  of  a  dty  ordinance  is  commenced  and  proeecuted  to  canviction  and 
eentence  before  tiie  police  judge  of  the  city»  and  the  case  is  then  taken  by  the 
defendant  en  appeal  to  the  district  courts  the  latter  court  should,  with  refer- 
ence  to  such  case^  take  judicial  notice  of  the  incorporation  of  the  city,  and  of 
the  existence  and  substance  of  its  ordinances:  OUif  qfSotonum  T.  Hugltee,  24 
Kan.  211. 

And  the  rule  is  subject  to  the  further  exception  that  when  city  ordinances 
iiave  been  confirmed  by  legislative  enactment,  or  declared  to  have  the  force 
•and  effect  of  public  sto^tutes,  they  will  be  judicially  noticed  la  all  courts: 
Bradpy.  Poffe,  69  CaL  66;  Butkr  v.  Sobkuon,  79  Mo.  192.  And  so  judicial 
notice  will  be  taken  of  city  ordinancea  declaring  a  certain  map  to  be  the  offi- 
cial map  of  that  city,  where  the  ordinances  have  been  confirmed  by  the  legis- 
lature by  an  act  requiring  the  courts  to  judicially  notice  such  ordinances; 
Bradff  V.  Poye,  69  Cal.  62;  WhUing  v.  Qvaekenbuah,  64  Id.  906,  310. 

Trbatdb  and  Acts  ow  Oonobebs.  — Treatiea  and  the  public  acta  of  Con- 
gress are  as  much  a  part  of  the  body  of  the  law  of  the  several  states  as  the 
oommon  law  prevailing  and  public  statutes  enacted  in  their  respective  juris- 
dictions, and  must  be  in  a  like  manner  judicially  noticed:  See  note  to  SkUe  v. 
TwiUif,  11  Am.  Dec  780. 

Treaties,  with  their  dates  and  contents,  are  judicially  noticed,  for  they  are 
public  laws:  Qadjrqi  v.  Chdfreyt  17  Ind.  6;  S.  C,  79  Am.  Dec.  448;  Ccarsom 
T.  SmUh,  5  Minn.  78, 88;  Dak  v.  WUton,  16  Id.  626;  Howard  v.  JfooC,  64N.  T. 
262;  JUanigamerp  v.  Deele^,  3  Wis.  709,  712;  (TnUed  State*  v.  Beyne*,  9  How. 
127;  LaerobB  v.  Sarraeim,  16  Fed.  Rep.  489.  In  the  case  of  a  treaty  between 
the  United  States  and  a  foreign  country,  a  citizen  of  such  foreign  country,  in 
bringing  suit  against  a  citizen  of  one  of  the  United  States,  need  not  allege 
that  there  is  such  a  treaty  in  force:  Lacroix  v.  Sarragin,  supra.  In  Carson  v. 
Smith,  supra,  it  was  said:  "This  court  will  take  notice  that  the  treaty  under 
which  the  lands  at  that  time  composing  Fillmore  County  were  acquired  from 
the  Indians  was  ratified  by  the  United  States  on  the  twenty-fourth  day  of 
February,  1863»  and  we  cannot  ignore  the  fact  that  the  treaty  was  made  long 
anterior  to  that  date,  and  that  many  people  had  entered  upon  the  lands  after 
f  the  treaty,  and  extensive  and  valuable  interests  had  grown  up  thereon,  and 

that  the  legislature  had  recognized  and  made  provision  for  the  protection  of 
euch  interests,  and  that  a  large  proportion  of  the  tities  of  the  state  have  grown 
out  of  the  interests  then  acquired."  And  in  Howard  v.  Moot,  supra,  it  was 
held  that  the  court  would  take  judicial  notice  of  the  fact  that  the  tract  of 
land  known  as  the  "Pulteney  estate  "  was  ceded  by  the  state  of  New  York 
to  the  state  of  Massachusetts  by  the  treaty  and  deed  of  cession  of  December 
16,  1876,  and  that  under  the  proper  authority,  state  and  national,  the  Indian 
title  to  said  lands  has  been  extinguished. 

The  public  and  general  acts  of  Congress  also  form  a  portion  of  the  law  of 
the  land,  and  will  be  judicially  noticed  by  all  courts:  Morris  v.  DaMson,  49 
Oa.  361;  Canyod  Co.  v.  BaUroad  Co.,  4  Gill  ft  J.  1,  63;  BrimhailT.  Van  Cam- 
pm,  8  Minn.  13;  8.  C,  82  Am.  Dec.  118;  Dak  v.  WOson,  16  Minn.  626;  PkM 
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T.  Oravifofd,  S  Abb.  Tr,,  N.  8.,  297;  Ke$aelY.  Albetia^  66  Barb.  362;  Minu  ▼. 
Swofiz,  37  Tex.  13;  Bird  v.  Commonwealth,  21  Gratt  800;  Bayly*s  Adm'r  ▼. 
Chubb,  Id  Id.  284;  Monigomery  v.  Deeley,  3  Wis.  709,  712;  The  Scotia,  14 
Wall.  171.  Thas  coarta  will  noticid  statutes  relating  to  internal  reveaoe,  and 
will  not  saffer  the  collection  of  any  debt  prohibited:  Kesael  v.  ASbetU,  tupnL 
So  the  United  States  bankmpt  act  was  judicially  noticed  by  state  oonrtsr 
ifmw  V.  SwariE,  supra;  Morris  v.  Dasadson,  supra.  So  the  acts  of  CSongreas 
confirming  claims  to  land  in  Missouri  are  public,  not  private,  acts,  and  will 
be  judicially  noticed  without  being  read  in  evidence:  Papin  v.  Hyan,  32  Mol 
21.  And  even  acts  of  Congress  in  relation  to  the  District  of  Columbia  must 
be  taken  notice  of  by  the  state  courts,  without  proof,  as  all  other  public  acts 
of  Congress  are  taken  notice  of:  Bayly's  Adm*r  ▼.  Chubb,  smpra^ 

Federal  Constitution  and  Amendments,  and  the  constitutions  of  the 
several  states,  it  goes  without  saying,  will  be  judicially  noticed  by  both  state 
and  federal  courts,  since  herein  is  contained  "the  8^preme  law  of  the  land  **& 
Note  to  Staie  v.  TwUty,  11  Am.  Deo.  781. 

MiLrrAST  Orders.  —  Judicial  notice  has  also  been  taken  of  military  or* 
ders  of  a  general  nature  issued  by  the  duly  authorized  military  conmuuider  of 
a  district  subsisting  under  military  rule,  for  those  orders  constitute  a  portion 
of  the  law  of  such  district  while  the  military  rule  continues:  The  principal 
case;  New  Orleans  etc.  Canal  Co,  v.  TeTnpleton,  20  La.  Ann.  141 ;  but  w&bBurk  v. 
MUtenberger,  19  Wall.  519.  The  supreme  court  of  Louisiana  will  take  judicial 
notice  of  historical  facts  in  relation  to  the  source  whence  judges  of  oonrta 
over  which  it  exercises  appellate  jurisdiction  derived  their  power  to  pro- 
side  in  other  tribunals  at  a  time  when  the  state  laws  were  merely  subsidiary 
to  military  rule.  And  so  the  court  took  judicial  notice  without  proof  of  the 
order  of  General  Shepley,  the  military  governor  of  Louisiana,  made  while 
the  city  of  Kew  Orleans  was  under  the  dominion  and  control  of  the  federal 
military  authorities,  and  requiring  the  judges  of  other  courts  of  the  parish 
of  Orleans  to  hold  the  sessions  of  the  fourth  and  fifth  district  courts  and  to 
terminate  pending  cases:  The  principal  case;  see  also  Taylor  v.  Ordham,  18 
La.  Ann.  G&S.  And  in  Texas  judicial  notice  was  taken  of  the  fact  that  in  18G9 
the  government  of  the  state  of  Texas  was  administered  by  military  anthority 
under  the  reconstruction  acts  of  Congress,  and  that  the  orders  of  the  com- 
mander of  the  fifth  military  district  had  the  force  and  effect  of  law:  OaUs  v. 
Johnson,  36  Tex.  144. 

Public  Proclamations  ow  Governor  were  noticed  judicially  in  Dunnmff 
V.  New  Albany  etc  R,  R.  Co.,  2  Ind.  437.  In  Van  Omeron  v.  Dosokk,  2Camp. 
44,  however,  it  is  held  that  a  judge  at  mm  pnius  will  not  take  judicial  notice 
of  the  king's  prodamationa,  as  a  legitimate  means  of  proving  them  was  fur- 
nished by  the  government  gazette:  See  note  to  Sisson  v.  Cleveland  <6  T.  R,  R.- 
Co.,  90  Am.  Dec,  on  "newspaper  reports  as  evidence.** 

Private  Statutes  are  not  Judigiallt  Noticed.  —  Public  statutes  form 
a  portion  of  the  law  of  the  forum,  and  must  be  judicially  noticed.  Private 
statutes  do  not,  and  in  the  absence  of  a  law  providing  for  their  notice  jii> 
diciaUy,  they  are  not  r^arded  as  within  the  judicial  cognizance  of  the  courts 
and  though  it  may  not  be  necessary  to  plead  them,  they  most  be  proved 
like  other  facts:  Bliss  on  Code  Pleading,  sec.  183»  note  2;  Broad  Street  Hotd 
Co.  V.  FFeaser,  67  Ala.  26;  ElUa  v.  Eastman,  32  CaL  447;  Atddaon  etc  R.  R. 
Co.  V.  Blackshire,  10  Kan.  477;  Workingrnen's  Bank  t.  CbnssrM^  88  La.  Ann. 
963;  Proprietors  v.  Call,  I  Mass.  483;  AUeglteny  v.  N^mm,  26  FIl  Si.  Sa2| 
TinUow  T.Philadelphia  etc  R.  R.  Co.,  W  Id.  2Sii  Holies  r.  State,  9  TWL  Af/^ 
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170;  Le  Orand  r,  Hampden  Sidney  (kifkqe^  6  Muni.  324;  Hotom  v.  Chicago 
efc  J?.  R.  Co,,  38  Wis.  463.  Thus  the  ohuier  of  a  private  eorporatioii  is  not 
the  subject  of  judicial  notice,  though  it  be  an  enactment  of  the  state  legisla- 
tore:  HoUoway  v.  Mempku  He.  B.  R,  Co.,  23  Tex.  465;  S.  G.,  76  Am.  Dea 
68;  Drake  v.  FleweHen,  33  Ala.  106;  CUy  Council  v.  Montgomery  etc,  Co.,  31  I<L 
76  (plank-road  company);  Danville  etc.  Co,  v.  Stale,  16  Ind.  456;  Portsmculh 
Livery  Co,  ▼.  Watson,  10  Maas.  92.  So  an  act  of  assembly  authorizing  a  certaii> 
railroad  company  to  guarantee  the  bonds  of  any  incorporated  company,  indi- 
vidual, or  firm  engaged  in  any  manufacture  in  any  county  through  which  said 
railroad  company's  line  may  pass  is  a  private  act,  and  must  be  proved:  Tim" 
low  V.  Philadelphia  etc.  R,  R.  Co.,  99  Pa.  St.  284.  And  a  special  act  of  th» 
assembly  for  the  survey  of  a  particular  tract  of  land  is  not  such  a  public 
statute  as  the  courts  are  bound  to  take  notice  of  and  expound  without  requir- 
ing its  production:  Allegheny  "v.  Nelson,  25  Pa.  St  332.  So  also  a  statute  con- 
firming Bale  of  land  previously  made  by  a  board  of  fund  commissioners,  and 
which  conveyed  no  title  for  want  of  authority  in  the  board,  is  a  private  statute 
of  which  the  courts  will  not  take  notice  as  evidence  of  title  unless  offered  ii^ 
evidence:  SlUs  v.  Eaetman,  32  Gal.  447  (before  the  code,  1867).  But  wher» 
an  act  of  the  legislature,  which  is  declared  to  be  a  public  act,  expressly  recog- 
nizes and  amends  a  prior  private  law,  courts  are  charged  with  knowledge  of 
the  provisions  of  the  latter,  and  will  take  judicial  notice  of  the  existence- 
and  duties  of  an  office  established  by  it:  Lavalle  v.  People,  6  IlL  App. 
157.  So  also  an  act  of  the  legislature  may  be  local  and  private  in  many  at 
its  provisions,  and  yet  contain  an  enactment  which  is  neither  local  nor  pri- 
vate; and  if  such  is  the  case,  and  the  statute  is  public,  the  courts  are  bound 
to  notice  it  Thus  an  act  *'  to  enable  the  board  of  supervisors  of  the  county 
of  New  York  to  raise  money  by  tax  for  the  use  of  the  corporation  of  the- 
city  of  New  York,"  the  sixth  section  of  which  oonfers  upon  the  supreme^ 
court  exclusive  jurisdiction  in  all  actions  against  the  city  corporation,  and 
thus  precludes  the  superior  court  from  entertaining  a  case  of  that  character, 
is  a  public  statute,  and  need  not  be  pleaded:  Breta  v.  Mayor  etc  qf  New  York,. 
6  Rob.  (N.  Y.)  325. 

In  several  of  the  states,  however,  statutes  have  been  enacted  by  virtue  of 
which  private  as  well  as  public  statutes  are  judicially  noticed.    The  statute 
of  California  is  express  that  the  courts  must  take  judicial  notice  of  both 
"public  and  private  official  acts"  of  the  legislature:  Code  Civ.  Pkx>o.,  1875. 
In  this  state,  therefore,  private  statutes  are  judicially  noticed:  People  v. 
Hagar,  52  Cal.  172.    A  similar  law  prevails  in  Michigan.    The  courts  of 
that  state  take  judicial  notice  of  all  statutes,  and  therefore  of  a  statute  under 
which  a  corporation  exists:  Chapman  v.  Colby,  47  Mich.  46;  People  v.  River 
Raisin  etc  R*  R.  Co,,  12  Id.  389.     In  Ohio  all  statutes  are  printed  by  authority,, 
and  though  local  or  special,  are  nevertheless  public  acts  of  which  courts  of 
justice  ex  officio  take  notice:  Brown  r.  State,  11  Ohio^  276,  280;  see  Leurie  v.. 
Bank  qfKenUtcky,  12  Id.  132;  S.  C,  40  Am.  Dec.  469.    There  seems  to  be  an. 
inclination  to  take  notice  of  private  statutes,  for  under  a  statute  to  the  effect 
that  private  statutes  need  not  be  pleaded,  courts  have  taken  judicial  notice  of 
such  statutes:  Halberi  v.  Skylea,  1  A.  K.  Marsh.  368;  Collier  ▼.  BapHat  etc  Soc^ 
8  B.  Mon.  68;  e.  g.,  an  act  establishing  a  private  corporation:  Ccmmerdak 
Bank  v.  Newport  Mfg.  Co.,  1  Id.  13;  S.  C,  35  Am.  Dec  171.    So  under  a^ 
provisum  of  statute  for  the  annual  distribution  to  each  of  the  judges  of  th*> 
sapreme  court  of  a  copy  of  all  the  statutes  enacted,  private  as  well  as  public^ 
that  ooort  took  judicial  notice  of  a  charter  of  a  railroad  company  published 
by  the  state  among  the  proceedings  of  the  legislatore:  Hall  v.  Brvfwn^  68  N.  EL 
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SS.  And  wliAre  hy  stetato  it  wis  Qnnaoenary  to  prore  the  fact  of  inoofpco^ 
tion  vnlen  it  was  denied,  it  was  held  that  in  the  absence  of  adenisl  the  coori 
would  take  Jndieial  notioe  of  the  inoorporation  of  a  railroad  oompaay,  and 
-that  it  was  nnnecesiary  to  arer  it:  BaUbnon  efe.  i?.  22.  Ox  t.  ShenMm,  90 
*Gratt  e02. 

FdBBON  Laws  and  Laws  ov  Snrnat  States:  See  the  tMatment  of  this 
«abject  contained  in  the  note  to  StaU  t.  TudUif,  11  Am.  Dee.  782.  Conrta 
hare  no  jndidal  knowledge  of  the  laws  of  foreign  eoontriee,  whether  pnblie 
-or  priTate,  written  or  unwritten.  It  is  only  of  the  law  prevailing  within  their 
Jurisdiction  that  they  take  judicial  notice.  And  therefore  if  a  party  haa 
rights  under  a  foreign  law,  it  is  incumbent  for  him  to  aver  and  prove  that  law: 
BrisCow  y.  Sequet/Ule,  5  Ex.  275;  S.  C,  19  L.  J.  Ex.  289;  Ndmm  ▼.  Bridpori^ 
6  Beav.  527;  8.  C,  10  Jur.  871.  This  rule  prevails  in  most  of  the  United 
Btatesy  both  as  respects  the  laws  of  foreign  countries  and  those  of  other  states. 
The  several  states  of  the  Union  are  sovereign  and  foreign  to  each  other,  ez- 
•oept  as  otherwise  provided  in  the  federal  constitution,  and  their  mutual 
velations  are  "those  of  foreign  states  in  dose  friendship  ":  1  GreeuL  Ev.,  sea 
489.  Therefore  the  laws  of  sister  states,  as  well  as  the  laws  of  foreign  coun- 
tries, are  not  judioislly  noticed  by  state  oourts,  and  if  in  any  manner  reliod 
OD,  they  must  be  averred  and  proved  like  any  other  facts:  Bliss  on  Coda 
Pleading,  sec  287;  Ounn  v.  HoweO,  27  Ala.  663;  &.  C,  62  Am.  Dec  785; 
JiobOe  eicB,  R.€h,T.  Whitney,  39  Ala.  468;  JVbrrJ*  y.  Harris,  15  GsL  253, 
^54;  Polk  v.  BuUerJield,  12  Pac  L.  Rep.  216  (CoL);  ffaU  y.  UTew  Jertetf  Steam 
Nao,  Co.,  15  Conn.  539;  S.  C,  39  Am.  Dec  398;  Bracbett  y.  Norton,  4  Conn. 
^17;  S.  C,  10  Am.  Dec  179;  MammY.  Wash,  Breese,  39;  S.  C,  12  Am.  Deo. 
138;  BlyMone  v.  Burgett,  10  Ind.  28;  S.  C,  68  Am.  Dec  658;  BiOingaleg  y. 
Dean,  11  Ind.  331;  Jofmaon  y.  Chambere,  12  Id.  102;  Bobards  v.  Mcarley,  80 
Id.  185;  Bean  v.  Brigge,  4  Iowa,  464;  CaareyY,  dndmiaaete,  B.  B,  Co.,  5  Id. 
1157;  Neeee  v.  Faarmen*  Ina.  Co.,  55  Id.  604;  Seott  v.  Coleman,  5  lifct  349; 
S,  C,  15  Am.  Dec  71;  MuhUng  v.  Battler  dt  Co.,  3  Met  (Ky.)  285;  a  C,  77 
Am.  Dec  172;  Boggs  v.  Beed,  5  ICart.  673;  S.  C,  12  Am.  Dec  482;  Syme  t. 
JSteufort,  17  La.  Ann.  73;  Owen  v.  Beyle,  15  Mc  147;  S.  C,  32  Am.  Dec  143; 

Whidden  v.  Seelye,  40  Me.  247;  S.  C,  63  Am.  Dec  661;  Sawyer  v.  Sastem 
Steamboat  Co,,  46  Me.  400;  S.  C,  74  Am.  Dec  463;  De  Sobry  v.  De  Laktre, 
-2  Ear.  &  J.  191;  S.  C,  3  Am.  Dec.  535;  Paffrey  v.  Portland  etc  B.  B.  Co., 
•4  Allen,  55,  56;  Saetman  v.  Croeby,  8  Id.  206;  Farmers*  etc.  Bank  v.  TVt^ 
<%  Bank,  1  Doug.  457;  BrmhaU  v.  Van  Campen,  8  Minn.  13;  &  C,  82  Am. 
Dec  118;  Hoyt  v.  McNeil,  13  Minn.  390;  Houghtaling  v.  Ball,  19  Mo.  84; 
43.  C,  59  Am.  Dec  331;  Wileon  y.  Coderill,  8  Mc  7;  Charlotte  t.  CheeOean,  25 
Id.  465;  CondU  v.  BUxekwell,  19  N.  J.  Eq.  193;  Beach  v.  Workman,  20  N.  H. 
379;  Ocean  Ins.  Co.  v.  Francis,  2  Wend.  64;  S.  C,  19  Am.  Dec  549;  iJolmes 
Y.  Broughton,  10  Wend.  75;  S.  C,  25  Am.  Dec  536;  Lincoln  v.  Battelle,  6 
Wend.  475;  Thatcher  y.  Morris,  11  K.  Y.  437;  Pellon  v.  Platner,  13  Ohio,  209; 
S.  C,  42  Am.  Dec  197;  Brown  v.  State,  11  Ohio^  276,  280;  Stanglein  v.  State, 
17  Ohio  St  463;  Phillips  v.  Gregg,  10  Watts,  158;  S.  C,  36  Am.  Dec  158; 

WhUesldes  v.  Poole,  9  Bioh.  68;  Richards  v.  Hicks,  I  Over.  207;  Btford  y. 
HoUiman,  10  Tex.  560;  S.  C,  60  Am.  Dec  223;  Bradshaw  v.  Majifield,  18 
"Tez.  21,  28»  29;  FaulkY.  FauOt,  23  Id.  653;  AndereonY.  Anderson,  23  Id.  639; 
Peek  V.  Hibbard,  26  Vt  698;  &  C,  62  Am.  Dec  605;  Woodrow  v.  O'Oonner, 
28  Vt  776;  BapcY.  iTeoton,  9  Wis.  328;  S.  C,  76  Am.  Dec  269;  Odcagoetc 
B.  B.  Co.  V.  Wigghw  Ferry  Co.,  7  Sup.  Ot  Bep.  398;  and  see  oases  eited  in  tha 
MxoieioStateY,  TwiUy,  11  Am.Dec  782.  The  court  of  appeals  of  New  York, 
speaking  in  regard  to  the  laws  of  Scotland,  which  wars  allsged  to  appl^  to  the 
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oantrof^eray  ]nvblTed»  Int  which  were  neither  migrtwci  nor  piored  to  bt 

different  from  those  of  that  state,  said:  "  It  is  a  weU-eetUed  rale,  foonded  oa 
reaaon  and  antbority,  that  the  iex  /ori^  or  in  other  worda^  the  laws  of  the 
conntry  to  whoee  oonrtaa  party  i^peals  for  redress,  fanush  in  all  cases  prima 
/leje  the  role  of  decision;  and  if  either  party  wishes  the  benefit  of  a  different 
rule  or  law,  as,  for  instanoe,  the  lex  domicUU,  lex  lod  eoniratius,  or  lex  hd  rd 
aUety  he  most  arer  and  prove  it  The  ooorts  of  a  oonntry  are  presomed  to  be 
acquainted  only  with  their  own  laws;  those  of  other  coontries  are  to  be 
ayerred  and  prored,  like  other  facts  of  which  ooorts  do  not  take  jndioisl 
notice,  and  the  mode  of  proving  them,  whether  they  be  written  or  unwritten, 
has  long  been  establiahed":  Jiomroe  ▼.  Dougkm^  1  Seld.  4S2;  see  NorrU  t. 
£/arrw,  16  Cal.  254. 

In  the  absence  of  proo(  the  law  of  the  sister  state  is  presomed  to  be  the 
same  as  that  of  the  forom:  NorrU  t.  HarrU^  16  GsL  263,  264;  Palfrt^  t. 
Poriland  ete.  M.  B.  Co.,  4  Allen,  66,  66;  Woodrow  t.  O*0oimer,  28  Vt.  776; 
Rape  Y.  HeaUm,  9  Wis.  328;  S.  C,  76  Am.  Deo.  269.  And  upon  common- 
law  qnestiona,  where  the  common  law  prevails  in  the  forom,  it  will  be  pre- 
sumed to  prevail  in  the  sister  state:  Dunn  t.  Adaams,  1  Ala.  627;  S.  C,  86 
Am.  Deo.  42;  Mobile  eU.  H.  R.  Co.  t.  WhUney,  39  Ala.  468;  Thampeom  t. 
Monrow,  2  CaL  99;  &  C,  66  Am.  Dec  318;  Bmuk  t.  Bag  State  etc  Co,^ 
30  Barb.  433;  HonghtaBng  ▼.  BaU,  19  Mo.  84;  8.  C,  69  Am.  Dec  331; 
WUem  V.  CodBriH,  8  Mc  7;  and  see  Holimee  y.  BrongkUm,  10  Wend.  76; 
S.  C,  26  Am.  Dec  636;  Joknmm  y.  Chambere,  12  Ind.  102.  If,  however, 
the  law  of  the  forum  is  different  from  the  common  law,  the  law  of  the  sister 
state  will  be  presumed  to  be  that  of  the  forum,  and  not  the  common  law: 
Maratere  y.  Laeh,  61  CaL  622;  Bradehaw  y.  MoK^eld,  18  TeaL  21, 28, 29.  Bat 
where  party  sets  up  the  defense  of  usury  upon  a  contract  made  in  a  foreign 
state,  he  must  sllege  and  prove  the  law  of  that  state  upon  which  his  defense 
reats.  In  such  case,  the  presumption  that  the  foreign  law  agrees  with  the 
law  of  the  state  where  the  suit  is  instituted  is  not  indulged:  CtUler  y.  Wright, 
22  N.  Y.  472.  In  Loniaiana,  however,  the  only  state  in  the  Union  in  which 
the  ciyil  law  prevails,  the  courts  will  take  judicial  notice  that  the  common 
law  is  established  in  the  other  states  of  the  Union,  and  that  under  that  system 
the  "yendor's  privilege  upon  movables"  is  not  recognised:  Mclbmner,  L^ 
fgari,  34  La.  Ann.  923;  Copky  y.  Sanford,  2  Id.  336;  S.  C,  46  Am.  Dec  64& 
And  alao  where  a  atatute  of  another  state  has  once  been  recognised  as  law  in 
that  state  by  a  decisiGn  of  the  courts  of  Tionimana,  those  conrta  will  thereafter 
take  judicial  cognizance  of  the  atatute,  and  until  it  is  proved  that  the  law  has 
been  changed,  will  presume  that  it  atill  exists:  Oraham  t.  WHBamt^  21  La. 
Ann.  694.  In  England,  judicial  notice  will  be  taken  that  the  common  law  of 
England  prevails  in  Ireland,  and  that  a  riot  is  an  ofiianse  against  the  laws  of 
Ireland:  In  re  NeOM,  2  DowL  &  L.  629,  633. 

The  legal  rate  of  interest  of  other  states  will  not  be  jndioially  noticed,  but 
must  be  proyed:  Harrieon  y.  Hanieon,  20  Ala.  629;  S.  C,  66  Am.  Dec  227; 
Cooke  v.  Crauiford,  1  Tex.  9;  H.  C,  46  Am.  Deo.  93;  HoUeg  y.  JEToO^,  litt 
SeL  Caa.  606;  8.  C,  12  Am.  Dec  342.  The  Oanadian  rate  of  intereat  will 
not  be  noticed  in  Michigan,  though  it  will  be  presumed  to  be  the  same  as  the 
legal  rate  of  that  state:  KermoU  v.  ilyer,  11  Mich.  181.  But  where  the  quee- 
tion  is  concerning  the  rate  of  interest  upon  a  foreign  judgment,  as  the  com- 
mon law  allovrs  no  interest  in  such  case^  no  interest  will  be  allowed  in  the 
absence  of  evidence  of  a  statute  of  the  foreign  state  changing  the  common- 
law  role  This  ia  a  probatiye  fact^  and  in  the  absenoe  of  prool^  it  will  be  pr»>< 
Ax.  Dae  Vol.  TjXYYTT— tt 
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MflMd ihaift  no  inte^ttt'MonMt  ia 01MI1  «Mec  nonymiT.  JTonroH^  2CU.  99$ 
&  a,  66  Ahl  Dm.  819}  OiMMfar  ¥.  OMId;  4  OU.  900L 

Th«  Imt  vndaridiieli  a  InralgB  eorpgnjAion  wia ohiliwd  it  a  umtto  of 
pMo^  aadwiUiiotlM  JmdiriallyiioliMdwillunI  ptool.  ladaed,  noh  «cft  of 
a  lonigD  lugiilatwre  it  not  only  «  teiiga  but  »  private  stetato:  Poritmuwa 
■^wiyOcL  T.  Wmimm,  10  Man.  92|  CObapmnii  ▼.  CMy,  47  Mich.  46;  Holhwaif 
T.  Memphk  He.  R.  B.  Cb.»  23  T«z.  466;  a  0.»  76  Am.  Deo.  68;  though  a 
Mort  nay  Jadidally  Moogaiaa  tint  a  eorporatioii  k  fioreign  from  Ui  names 
C&mm€r€kU  BankY*  NeigpoH  Mf9'Oo.f  IB.  Moil  IS;  a  a,  36  Am.  Dee.  171; 
Alabarmtete.  Iiu.  Ox  t.  OM^  57  Ala.  647. 

Hie  reveime  lavs  d  f oceigii  aatioDfl  aie  not  Jadieiilly  mtieed  by  fiie  ooorti 
of  this  ccNintry:  JTofta  e.  Sehotmer  Benai$tmee,  5  La.  AmL  25;  a  C,  52  Am. 
Dec  577;  MeFmw.  BoiUk  OanUm  int.  Cbu,  2  MoCord,  503;  a  C,  13  Am. 
Deo.  757. 

Koqaeetiaiioaa  be  teioed  as  to  the  effeot  of  aa  instrament  under  the  law  of 
anethar  etate  in  which  it  wae  ezeoated^  where  there  ii  no  averment  or  proof 
of  the  law  of  that  state:  FmA  ▼.  FamBt,  23  T^.  653.  And  before  an  instnt- 
ment  made  in  a  foreign  ooantry,  which  derives  a  legal  effect  and  operation 
from  the  laws  of  that  eoontry,  can  be  admitted  hi  evidence^  the  existence  of 
the  UwitaeU  most  be  prored:  i9laif0fMiT.  Aol^  17  (Kiio  81463;  Tkatekarr, 
Morritf  UN.  Y.  437.  The  teanre  by  which  pemnal  property  actinired  in 
another  states  and  bnmght  into  the  state  of  the  fomm,  is  held,  as  between 
fansband  and  wife,  will  depend  npon  the  laws  of  the  etate  where  it  was  ao- 
foired;  bat  theee  laws  mnst  be  proved  like  any  otiier  facts,  and  in  the  absence 
ol  all  evidence,  will  be  presumed  to  be  the  same  as  the  laws  of  the  fomm: 
Skmnway  v.  Leakey.  67  GaL  458;  seeAorrbT.  Horrk,  15  Id. 253,  254;  Man- 
fcyv  V.  Ltukt  61  Id.  622.  Foracoartwill  not  take  jndioial  notice  that  the 
statates  of  another  state  contain  difEerent  proviiioiis  on  the  same  sobject* 
matter:  BradU^r.  Htardm,  73  Ala.  70;  Bmkr.  Qmrnr,  73 Id.  162;  Phaemz 
laa  Ok  V.  Churchy  50  Qow.  Br.  293. 

JmiffmaU  AyOumtkaitd  from,  Skkr  8Mb.^K  material  modification  of 
this  role  requiring  proof  of  ilie  laws  of  a  sister  state  has  been  made,  in 
Older  to  dfoctnate  the  provisions  of  tiie  federal  oonstitation  and  act  of  Con- 
grass  which  requires  full  faith  and  credit  to  be  given  in  each  state  to  the  pub- 
Uc  aot%  recorda,  and  Jndioial  prooeedingi  of  other  statss,  and  prescribing  the 
means  of  authenticating  conrtreoorda.  And  it  was  decided  in  Staler.  Hindi' 
man^  27  Pa.  St.  479,  where  a  Judgment  of  another  state  was  pleaded,  and  the 
record  duly  certified  from  that  state,  that  the  courts  would  take  judicial 
notice  of  the  local  laws  of  the  state  from  wliich  the  record  came;  especially 
since  the  proceedings  of  a  court  in  ^ving  effect  to  a  judgment  of  a  sister  state 
are  reviewable  fay  the  supreme  court  of  the  United  States;  and  aince  that 
court  judicially  notices  the  law  of  all  tiie  states,  and  therefore  of  the  stats 
from  which  the  judgment  emanated,  the  state  court  in  whidi  the  question 
first  arises  ought  to  do  likewim.  See  alw  the  note  to  8taU  v.  TVitt^,  II  Am. 
Dec  763.  But  see  Ckhofp  eie,  B.  B.  Co.  r.  Wiffgint  Feny  Co.,  7  Sup.  Ct. 
Bq^.  396.  Certainly  courts  will  notice  Judicially  the  laws  and  constitutions 
of  sister  statss  from  which  Jodgmants  are  certified  to  the  extent  of  determin* 
ing  whether  or  not  the  court  rendering  the  judgment  was  a  court  of  general 
Junsdiction:  DodQtw.  Ck^im,  15  Kan.  260;  Butcherr,  BamkiifBrowiumlle,  2 
Id.  70;  a  a,  63  Am.  Dee.  446;  /orvls  v. /^oMmm,  21  Wis.  523;  or  whether 
the  record  was  anthentieated  by  the  proper  cierk:  Norm  r.  BeweU,  26  BUeh. 
161;  see  also  Paki§ ▼.  Soktmidaijf  /as.  Ox,  11  &.  L  411;  Amt.  HfObtH^  19 
ni  572 
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J^ffcogmUh^  Actt  Dom  tiMfar  Lawf  ^  AMsr  flUlfrfii.  —1%  is  maiatuiied 
in  Cbrpeater  t.  Jkikgr^  S  WalL  513;  thai  wlim  one  state  wnngnim  aote  dona 
fai  pomiaQM  of  the  laws  of  Aoathflr  itttti^  tta  conrto  will  take  Jvdioial  oogni- 
Miioe  of  these  law%  lo  ftf  ss  it  msj  be  neotsmy  to  dstemiae  the  validity  of 
the  sets  alleged  to  be  in  oonfonnity  with  them;  tiie  niatter  in  qosstion  being 
a  statute  of  Blinoia,  to  the  eflbet  thai  deeds  of  land  in  thai  stats  would  be 
reeognised  as  valid  if  acknowledged  or  proved  in  coolormitj  to  the  law  of 
the  state  where  they  were  ezeented.  The  prinetple  InTolved  is  solBeiently 
obvioos,  and  is  the  same  as  that  of  the  decisions  in  r^gaid  to  ths  laws  of 
states  from  which  jodgmento  are  anthentioated. 

been  held  that »  coort^  on  the  trial  of  a  oanse^  may  proceed  on  ito  knowledge 
irf  the  laws  of  another  state,  and  it  is  not  nscssmy  in  thai  cass  toprofe  them; 
and  ito  jadgment  will  not  be  reversed  when  it  proceeds  upon  soch  knowledgSp 
an>«s  it  shoold  appear  that  they  decided  wrongf  y  as  to  thoss  laws:  Atate  v. 
i?oo(2,  12  Vt.  396;  Hvn^M  v.  ]haad.  12  Ga.  (KS.  It  is  now,  however,  pro- 
vided by  virtoe  of  statatory  enactment  in  Georgia^  Ooonecticnt^  and  Ten" 
nemee  that  the  pnblio  laws  of  the  several  states  of  the  United  States  bs 
judicially  reecgnised:  ShnemM  v.  SirnAem  Bxpreta  Cb.,  38  Id.  129;  Hak  v. 
Kew  Jene^  8imm  Nan.  Ox,  ISGonn.  639;  &  O.,  39  Am.  Dee.  898;  HobU  v. 
M.  ^C,  B.RCh.,9  Heisk.  873.  In  Connection t»  by  virtoe  of  the  statatcb 
judicial  notice  la  taken  of  the  laws  of  sister  states^  as  printed  by  authori^, 
and  of  the  printed  rsporto  of  their  judicial  decisions  as  evidence  of  the  com* 
monlaw. 

Laws  ov  Motbsb  Bkatm  or  Ooovtbt  Noihoid.— Where  a  stais  was 
formerly  a  part  of  and  under  the  jurisdiction  of  another  state  or  country,  the 
laws  of  thai  state  or  country  at  that  time  prevailing  over  the  teiritory  of  the 
state  form  a  part  of  ito  jurisprudenoe,  snd  sre  domestic^  not  foreign  to  it; 
and  such  laws  of  the  mother  state  or  country  will  therefore  be  judicially  no* 
tioed  by  the  courto  of  the  state,  snd  do  not  require  proof.  So  in  California 
the  Mexican  civil  law  and  the  acta  of  the  Mexican  government  are  judicially 
noticed  by  the  conrto:  lloiUdap  v.  Weit,  6  GaL  025;  WeliB  v.  Sttmi,  9  Id.  479; 
Pofne  V.  Treadwell,  16  Id.  221;  B<mldm  v.  Phelps,  30  Fed.  Rep.  547.  And 
the  courto  of  Louisiana  and  Missouri  take  judicial  ongnissace  of  the  French 
and  Spanish  law  formerly  prevailing  in  their  jurisdictions:  Arayo  v.  OwrreU^ 
1  La.  628;  &  C,  20  Am.  Dec.  286;  Utdted  Staia  v.  Tumor,  11  How.  663;  Ott 
V.  Scmlard,  9  Mo.  573;  ChmOeau  v.  Pierre,  9  Mo.  3;  see  s1m>  Doe  v.  Jfofatu,  11 
Ala.  1028;  Ocean  Int.  Co.  v.  Fields  2  Story,  59. 

So  where  one  state  is  carved  out  of  another,  the  laws  of  the  mother  state 
which  were  in  existence  at  the  time  of  the  leparation  will  be  judicially  no- 
ticed. This  ii  the  case  in  Kentucky  as  regards  the  laws  of  Virginia:  Delana 
V.  JopHng,  1  Litt  117;  BoUey  v.  Holley,  Litt  SeL  Cu.  505;  S.  C,  12  Am. 
Dea  342;  in  Colorado  with  respect  to  the  laws  of  Kansas:  Crandall  v.  Ster- 
Ung  €Md  Minkig  Co,,  1  CoL  106;  in  Massachusetto  in  relation  to  the  laws  of 
Maine:  Paifrey  v.  Portland  eie.  H.  H.  Co.,  4  Allen,  55,  56;  hi  Indiana  with 
reference  to  the  laws  of  Virginia:  HenOwm  v.  Doe,  1  Blackf.  157;  and  in 
Tennessee  respecting  certain  statutes  of  North  Carolina:  Richarda  v.  Uicke, 
1  Over.  207;  wob  aSbto  Middlebury  CoOege  v.  Cheney,  1  Vt.  348;  Stobee  v.  Madom^ 
62  Barb.  146. 

FoBEiov  Statdtss,  how  Pbovxd.  — This  subject  is  trsated  in  the  note  te 
SkOe  V.  TwUHy,  11  Am.  Dec  783-785. 

FiDKRAi.  CouBTB  JvpzciALLT  KoTiCB  Laws  CUT  Au*  Statis.  The  recip> 
local  relations  subsisting  between  the  several  states  and  the  United  States  aie 
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domefltic,  not  foroign,  aaid  as  the  state  ooarte  are  Judidally  o<^giiizaiit  of  the 
i ederal  oonstitiitiaii  and  of  the  public  acts  of  GoogresB,  so  the  United  States 
eoorts — rapfreme,  ciicoit,  and  diatriet — take  judicial  notioe  of  the  publie 
laws  and  jurisprudence  of  all  the  states  whenever  they  are  called  in  questiosi 
in  those  tribunals:  1  Ghreenl.  Ev.,  sec  490;  note  to  State  v.  T^wUty,  11  Am. 
Deo.  781,  782;  ^omih  NcOhnal  Bank  r.  Frandtlyn,  7  Sup.  Ot  Rep.  758;  CU- 
cago  etc  B.  a.  Co.  ▼.  Wiggins  Ferry  Co.,  7  Id.  398;  Elwood  t.  Fkuvrngan,  104 
U.S.  562;  Oriffingr.  ^i»,  2Black,  519;  Owmgar.  ffua,9Vet.  607;  SmUhT. 
TaUapooM  ComOy,  2  Woods,  574;  Jcuper  r.  Porter,  2  McLean,  579;  Jonet  t. 
Haps,  4  Id.  521;  MiUerY,  McQiterrp,  5  Id.  469;  MerriUr.  Dawaon,  1  Hempi 
563;  Carpenter  r.  Dexter,  8  WalL  513;  Railroad  Cwnpauy  y.  Baxik  qfAshtand^ 
12  Id.  226;  Betmett  y.  Beimett,  Deady,  299;  United  States  ▼.  PhOadOphia,  11 
How.  654;  United  States  y.  Turner,  11  Id.  663;  EMk  y.  VaUier,  6  Pet.  398. 
The  federal  courts  will  determine,  for  example^  who^  under  the  laws  of  the 
state,  haye  a  right  by  the  act  of  Congress  to  take  depositions:  Jasper  y.  Por^ 
ier,  2  McLean,  579.  And  in  noticing  state  laws,  the  federal  courts  follow  the 
same  rules  that  goyem  the  courts  of  that  state;  and  if,  as  in  Indiana,  the  state 
courts  are  authorized  to  judidally  notice  priyate  statutes*  the  United  States 
courts  win  do  likewise  in  regard  to  the  laws  of  that  state:  Railroad  Co.  ▼. 
Bank  qf  Ashland,  12  WalL  226.  But  though  the  supreme  court  and  other  courts 
of  the  United  States,  when  exercising  their  original  jurisdiction,  take  notioe 
without  proof  of  the  laws  of  the  seyeral  states  of  the  United  States,  yet  in  the 
supreme  court  of  the  United  States,  when  acting  under  its  appellate  jurisdic- 
tion, whateyer  was  matter  of  fact  in  the  court  whose  judgment  or  decree  is 
under  reyiew  is  matter  of  fact  there:  Chkago  etc.  It*  R.  Co.  y.  Wiggins  Ferry 
Co.,  7  Sup.  Ot.  Rep.  39a 

PrBLio  Lmrrunoirs. — InstitutioDS  of  a  public  nature,  such  as  court- 
houses, asylums,  pubHc  prisons,  and  state  banks,  are  judicially  noticed,  be- 
cause of  their  publicity  and  weU-known  character,  and  because  the  laws  by 
yirtue  of  which  they  exist  are  public  laws:  Shaw  y.  SUUte,  S  Sneed,  86;  see 
also  BwU  y.  Warner,  33  Vt  570,  578;  Dams  y.  Bard:  qf  FuUon,  31  Oa.  69; 
Terry  y.  Merchants'  etc  Bank,  66  Id.  177.  And  so  public  uniyersitiee  which 
exist  by  public  law,  and  are  widely  and  generally  known,  may  successfully 
claim  judicial  cognizance.  Thus  the  courts  of  England  take  judicial  notice 
that  the  uniyersity  of  Oxford  is  a  national  institution,  the  puiposee  of  which 
are  the  advancement  of  religion  and  learning,  for  the  legislature  in  publio 
actb  of  Parliament  so  deals  with  its  title  and  property,  its  discipline  and  goy- 
<emment:  Ch/ord  Rate,  8  EL  ^  K  184. 

Oeoorafhioal  Faois  and  PounoAL  DiyiBiONS  ov  Statk. — There  are 
certain  geographical  and  political  facts  of  which  courts  will  take  judicial 
notice,  either  because  they  are  matters  of  common  knowledge  and  notoriety, 
or  because  they  are  embodied  in  the  proyisions  of  public  statutes.  Thus 
the  courts  of  a  state  will  take  judicial  cognizance  of  the  political  and  ter- 
ritorial division  of  the  state  into  countiee,  cities,  and  towns:  Wright  r,  Dun- 
ham, 13  Mich.  414,  418;  Dickenson  y.  Breeden,  30  IlL  279;  State  y.  Pouters, 
25  Conn.  48;  Martin  y.  Martin,  51  Me.  366;  Winnipiseogee  Lake  Co.  v.  Young, 
40  N.  H.  420;  Ooodmn  v.  Apj^teUm,  22  Me.  453;  Stale  y.  Olascow,  Gam.  &  N. 
88;  S.  C,  2  Am.  l>ec.  629;  People  v.  Smithy  1  CaL  9;  Brumagim  y.  Brad* 
shav  39  Id.  40;  Wright  v.  Hawkins,  28  Tex.  452;  Boston  y.  State,  5  Tex.  App. 
88^  And  it  will  also  take  judicial  notice  of  the  fact  that  tiie  state  an4 
to^/nahip  are  separate  politic&l  organizations:  La  Orange  y.  Chapman,  11 
Mich.  499;  or  that  a  d^  is  also  a  county:  Regina  y.  8L  Mamice,  16  Q.  & 
908. 
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OomUie*,  — Jadioial  notioe  will  be  taken  of  the  fact  that  there  is  bat  on* 
«0iinty  of  a  eertain  name  in  the  state:  People  ▼.  T%ompmm,  28  Cal.  218;  also 
tiiat  tiiere  never  was  legally  aad  oonetitQtionally  a  ooonfy  of  a  eertain  nama 
IB  the  state:  Brown  y.  Elmo,  10  Hnmph.  135;  as  these  are  matters  of  record. 
It  is  held,  however,  that  a  ooonty  will  not  be  noticed  at  all  onleas  created  by 
a  public  statnte,  and  therefore  the  court  woold  not  jndioially  notice  a  county 
oreated  by  commissioners  under  a  general  hhw:  Buekin(^kun  t.  Qregg^  19  Ind. 
401. 

The  contigaity  and  relative  geographical  position  ol  the  counties  of  the 
state  is  a  matter  for  the  judicial  notice  of  the  court:  Wrighi  v.  ffawkbM,  28 
Tex.  452;  Boei(m  v.  State,  5  Tex.  App.  383;  Cooke  v.  Tallmcm,  40  Iowa»  133^ 
136.  And  the  boundaries  of  counties  will  be  judicially  noticed:  Lomemlkete* 
I^y  Co.  ▼.  JETnxm,  101  Ind.  337;  Terre  ffauieete,  B.  B.  Co.  ▼.  Pkree,  05  Id.  496; 
IndkuiapoSe  ete.B.B.Ca.  v.  Stephau,  28  Id.  429;  Indiamxpo&i  etc  B.  B.  Co.  v. 
Moore,  16  Id.  43;  Cooioe  v.  Tollman,  40  Iowa»  133,  135;  State  v.  Jaeieon,  39 
Ife.  291;  ffam  v.  Ham,  39  Id.  363;  Bond  y.PerBns,  4  Heiak.  364;  as  defined 
by  the  public  statutes:  Boetan  v.  State,  5  Tex.  App^  383;  Wrisfht  v.  Hdwkina^ 
88  Tex.  452;  as  also  their  respective  areas:  Board  qf  CommiBeionere  v.  SfiUer^ 
13  Ind.  235;  JndkmapoSe  etc  B.  B.  Co.  v.  Stephens,  28  Id.  429.  And  from  ita 
knowledge  of  the  boundaries  of  a  county  the  court  may  determine  that  a  cer- 
tain distance  from  a  place  named  in  a  county  ia  within  that  county:  Terre 
ffante  etc.  B.  B.  Co,  y.  Pierce,  96  Ind.  496,  overruling  Louismlle  etc  B.  W. 
Co,  V.  Breehenridge,  64  Id.  113.  So  from  its  knowledge  of  the  boundariea 
and  relative  position  of  counties,  together  with  the  extent  of  a  railroad  re- 
serve created  by  public  statute,  and  therefore  judicially  noticed,  a  court  may 
determine  that  all  lands  lying  in  a  certain  county  are  within  the  reserves 
Wright  V.  HawHne,  28  Tex.  452.  So  by  the  supreme  court  of  Tennessee  it  is 
held  that  while  Memphis^  Jackson,  and  Fort  Pillow  remained  in  the  hands  of 
the  confederates,  the  jury  might  well  infer  that  Haywood  County,  the  geo- 
graphical position  of  which  the  court  may  judicially  know,  was  in  the  same 
lines:  Bond  v.  PtrUne,  4  Heisk.  364. 

The  decisions  are  not  uniform  upon  the  question  as  to  whether  courts  will 
notice  judicially  in  what  counties  towns  are  located.  If  a  town  is  created  by 
public  law,  it  will  certainly  be  a  matter  of  judicial  notice  as  to  what  county 
it  is  situated  in:  State  v.  Powers,  25  Conn.  48;  StaU  v.  TooOe,  2  Harr.  (Pel) 
641;  Martin  v.  Martiin,  61  Me.  366;  Vanderwerher  v.  People,  5  Wend.  530; 
State  V.  Beader,  60  lowa^  627;  ffqffman  v.  State,  12  Tex.  App.  406;  Solder  v. 
Bomant,  62  Tex.  562;  Carmm  v.  DaUon,  59  Id.  562.  So  when  a  crime  is  al- 
leged to  have  been  conmiitted  in  an  incorporated  town,  the  court  will  take 
judicial  notice  of  what  county  such  town  is  situated  in,  and  in  such  case,  » 
failure  to  prove  the  county  is  not  fatal:  State  v.  Beader,  supra.  There  are 
some  authorities,  however,  which  hold  that  the  court's  geographical  knowl- 
edge of  a  county  is  plenary,  and  that  the  court  will  know,  for  example,  that 
two  named  geographical  points  are  within  a  certain  county:  Indianapolis  etc 
B.  B.  Co.  V.  Case,  15  Ind.  42;  Indianapolis  B.  B.  Co,  v.  Paramore,  12  Id.  406; 
and  what  towns  are  located  in  a  certain  county:  Indianapolis  B.  B.  Co.  v. 
Stephens,  28  Id.  429;  Lousamlle  etc  By  Co,  v.  Hiaum,  101  Id.  337;  Kidder  v. 
BlaisdeU,  46  Me.  461;  and  in  what  county  land  is  situated  which  is  described 
as  lying  in  a  certain  township  and  range:  Fogg  v.  Hokomb,  64  Iowa,  621; 
while  oUier  cases  have  decided  that  the  court  will  judicially  notice  merely 
that  certain  named  towns  are  in  certain  counties:  Claytan  v.  May,  67  Ga. 
769;  LuekY.  State,  96  Ind.  16;  Treasurer  v.  Bishop,  39  Vt.  353;  Carson  v. 
Daikm,  59  Tex.  600;  Soh/er  v.  Bomant,  62  Id.  662;  and  still  other  anthorU 
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ties  maintain  that  ilie  aitoatioii  of  towns  wiih  rmgedk  to  coantiw  is  iioi  a 
proper  sabjeot  of  jndieial  notioe,  in  the  alMttice  of  poUio  atetntea  dedariaf 
that  looali^:  Hoffman  v.  State,  12 Tex.  App.  406;  Boatomr.  State,  5  Id.  SSBi 
VMan  T.  State,  16  Id.  202;  Brmne  r.  Thompmm,  2  Q.  B.  780;  &  a,  2  Gala 
AD.  110.  And  mBraggY.BtuhOo.,ti  Ind.  406^  410,  it  wm  held  that  tlM 
eoart  would  not  judicially  notice  the  namea  of  the  townafaips  oompoaiiig  » 
ooonty  where  they  were  formed  hy  a  board  of  oomnuanonare^  and  not  by  tha 
legislatore.  In  view  of  this  conflict^  sad  since  the  matter  is  after  aU  almook 
discretionary  with  a  coort  called  npon  for  the  first  time  to  dedde^  exoept  ia 
the  case  of  cities  inooiporated  by  special  statntaa»  tiie  location  of  which,  it  ia 
weU  settled,  will  be  judicially  notioed,  it  is  certainly  adyisshls  in  dniwing 
pleadings  and  other  writings  to  be  careful  to  allege  the  ooonty  in  iHiieh  a 
town  is  situated. 

OeographieaiPo^tkmi^Statee,  Tmme,  Bkmre,  efc —Courts  have  judiciaDy 
notioed  that  certain  named  towns  or  cities  are  within  the  slats^  witfaont  pcoof 
of  the  fact>  when  it  has  become  material  for  their  oonsidsration:  JSngw,  Keni^ 
29  Ala.  542;  Hardingr.  Stroiig,42'nL  148;  WoedtworlkT.  Chkagoete.  R,  JL 
Co.,  21  Wis.  900;  but  they  cannot  know  that  there  is  another  city  of  the  aarna 
name  in  another  state;  and  will  presume  that  the  CKtf  referred  to  in  a  plead* 
ing  is  the  one  within  the  state:  Woodmeorth  T.  OWooyo  etc  B,  B,  Co.,  teg^nL 
The  prominent  geographical  features  of  the  country,  such  as  the  lacga 
lakes,  risers,  and  mountains,  daim  judicial  cognixance:  IFJaR^jpiioopes  J^ate 
Co,  ▼.  Yomig,  40  K.  H.  420.  Thus  judicial  notice  was  taken  of  the  ge^ 
graphical  position  of  the  hUs  of  the  Ohio  Birer,  and  of  the  fact  that  thera 
are  no  other  falls  in  Indiana  for  which  pilots  are  appoiuted:  CuA  t.  AmUtorg 
7  Ind.  227;  so  of  the  fact  that  no  part  of  the  l^Uapoosa  BiTer  lies  within  tba 
corporate  limits  of  the  city  of  Montgomery,  judicial  notice  waa  taken  in  Ala- 
bama: Cit^  CoumUqf  MoittgomerfY.  Montgmierp  Pkmk-Boad  Co.,  81  Ala.  76| 
and  also  of  the  fact  that  there  are  no  tidal  streams  in  Jackson  Oonnlji 
and  that  Paint-Rock  Rirer  is  prima  fade  not  a  public  narigabla  atreams 
fFoOsr  T.  il2fe»,  72  Id.  466.  So  in  Michigan,  it  waa  judicially  notioed  tha* 
part  of  the  St.  Glair  River  lies  without  the  bonndarieaof  the  states  Ommmke^e 
w.  Stone,  13  Mich.  70. 

In  Iowa»  notice  was  taken  that  the  island  of  Bock  Island  was  witiiin  tiia 
state  of  Illinois,  and  formed  a  part  of  its  territory  for  judicial  and  other  por- 
posea:  QUhert  ▼.  MoJme,  19  Iowa»  819;  and  in  an  admiralty  courts  not  only 
was  the  situation  of  a  foreign  town  notioed  with  reference  to  a  certain  rivoTp 
but  it  was  also  noticed  that  a  bar  had  formed  in  the  month  of  tho  river,  over 
which  vessels  of  a  certain  draught  could  not  pass:  ThePeterkf^,  Riatohf 
Prize,  463.  So  also  the  geographical  position  of  Sandy  Hook:  UfdtadStatee 
V.  La  Vengeance,  3  DalL  297;  the  fact  that  the  colony  of  Victoria  is  a  place 
beyond  the  seas:  Cooke  v.  WUaoih,  2  Jur.,  N.  S.,  1094»  8.  a,  1  Com.  R,  N.  a, 
153;  that  a  place  lies  east  or  west  of  Greenwich,  and  consequently  has  a  dif- 
ferent time  from  that  of  Greenwich:  CWrfis  v.  Marek,  4  Jur.,  K.  S.,  1112;  and 
that  the  state  of  Missouri  is  east  of  the  Rocky  Mountains:  PHoe  v.  Page^  24 
Mo.  65,  — are  all  matters  which  have  been  declared  to  be  within  the  judicial 
cognizance  of  the  court  And  yet^  in  Missouri  and  Texas  it  has  been  hdd 
that  it  is  not  proper  for  a  court  to  notice  judicially  that  the  cities  of  New 
York,  New  Orleans,  and  Janesville  are  in  other  states:  BigQim  v.  CoUkr,  6  Id. 
668,  573;  WhUlodtY.  Cdetro,23iT«x.  106;  Bueedl y. Martk^  16Id.23&  This 
seems  to  be  somewhat  of  an  extreme.  Courts  may  judicially  reccgniae  the 
geographical  position  of  large  and  important  eities  without  the  limits  of  Urn 
state,  and  still  consistently  refuse  to  know  the  situation  of  an  unimportant 
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and  not  gteienilly  kiMywn  town;  fnr  it  is  t>f  mMten  a!  **ooiiiiiumkiioirMg»'' 
ol  iHiich  coorts  are  snppoead  to  be  informed.  Oertaivly  that  the  geographi* 
oal  poettitUm  of  New  York  and  New  Orleans  it  not  a  matter  of  '*oommeii 
knowle^  "  iik  Miflsoari  and  Tescss  is  a  anch  too  tiolent  snppositioa  to  bo 
indulged.  See  also  iVorw  ▼.  £aii£z|(l»  101  Pa.  St.  607;  a  C.,47  Am.  Bep.  797. 
In  Sn^^d,  it  was  held  tiiat  a  ooort  coold  not  jodieially  know  that  there 
was  no  sndi  place  as  Featherstone  Boildingi^  Hblhonl,  ooonty  of  Surrey: 
HwatpkreyB-w.  Budd,  5  Jnr.  Wk 

DiaUmoea.  — Goorts  will  take  jndietal  notice  of  the  geogn^hical  division  of 
the  state  when  necessary  to  determine  wliether  the  residenoe  of  a  witness  as 
stated  in  his  deposition  is  more  than  tinrfy  milee  from  the  place  of  trialx 
HimMqf  ▼.  BectwUht  28  VTiB,  ttft.  So  in  determining  the  snffioiency  of  a 
notice  to  take  depositions^  the  eonrt  will  Judicially  notice  the  f  aoilitiee  of 
traTel  between  the  two  places:  Mdammg  ▼.  Oatkarie,  27  Ind.  890,  406;  HIpm 
▼.  Cocknm,  IS  Id.  Y!h-,  FUtpaMek  ▼.  Popa,  80  Id.  17.  In  G8lifom]%  the 
cosorts  wis  take  judicial  notice  of  tte  legal  distanoes  from  place  to  plsoa  in 
the  state  of  GsHfoniia  as  estalilisfaed  by  the  politicsl  code  for  the  pnrpose  of 
computing  the  time  within  whkA  notice  of  intention  to  mors  for  a  new  trial 
must  be  served:  fftgard  y.  GtUffombi  Ina.  Ooi,  11  Ffeux  L.  Rep.  flOA  (OaL). 
-  Althong^  the  United  States  cireidt  coorts  shonld  take  judicial  notice  of  the 
distances  between  wetl*known  geogiaphieal  points  in  the  United  States,  th^ 
wfll  not  ofllcislly  tako  notice  how  loiq^  it  nd^t  take  an  express  company  to 
carry  a  snm  of  money  from  one  designated  city  to  another.  What  is  a  rea- 
sonable time  for  thisisaqnestionof  fact  to  be  determined  from  eridenoe:  Eka 
▼.  Montgomery,  4  BisB.  76.  Bat  eren  in  a  state  oonrt  it  is  held  that  a  judge 
in  ehasging  the  jury  has  the  right  to  correct  enroneons  statements  made  j^ 
counsel  in  addressing  the  jury  as  to  geographioal  facte  and  the  distances  be- 
tween well-known  dties  in  the  United  States:  Poarte  ▼.  Lo/iq/U,  101  Pa.  Si 
607;  S.  C,  47  Am.  Bep.  737.  In  Maine,  howrrer,  it  is  held  that  the  courte 
are  not  bound  to  notice  tiie  distances  between  diiferent  places  in  the  same 
county:  OiXidwIn  t.  Appkkm^  22  Me.  468. 

The  sztnation  of  a  priTute  claim  on  land  or  mimng  ground,  or  ite  distance 
from  the  seat  of  the  goremment^  is  not  of  sufficient  notoriety  to  demand  tiw 
judicial  attenti<«  of  a  court:  RuamR  ▼.  Hoiyi,  4  Mont.  412.  And  it  seems 
that  the  courte  of  Texas  will  not  take  judicial  notice  whether  or  not  a  part 
tieular  tract  or  grant  of  land  lies  within  the  twenty  border  leaguee,  the  boun- 
dary bne  of  the  leagues  not  haring  been  sunreyed  or  designated:  Bdwoarda 
V.  Dosif,  8  Test.  821,  826. 

TenUiyriai  Baikfd  qf  JwiadkAm,  — Oourte  judicially  notice  the  territorial 
extent  of  the  jurisdiction  and  sovereignty  exeraised  by  their  own  government: 
PwpU  ▼.  BftM,  1  OsL  9;  Bo$km  r.  StaU,  6  Tex.  App.  383;  OtSberi  v.  Mokde^ 
10  Iowa,  819.  They  must  take  notice  of  the  extent  of  their  jurisdiction,  and 
not  only  of  the  subjecte  placed  by  law  under  their  cognisance,  but  also  of  the 
territorial  extent  of  their  jurisdiction:  Hoyt  y.  AuMeff,  6  Sup.  Gt  Rep.  881. 
So  a  court  will  judicially  notice  that  a  particular  county  was  at  a  specified 
time  da/aeio  within  ite  jurisdiction:  Shnmom  r.  Tntmbo,  9  W.  Va.  868.  So 
where  according  to  an  act  in  force  the  effect  of  laws  to  be  passed  shall  touch 
districte  of  conutey  and  the  inhabitante  thereof,  varying  in  accordance  with 
the  distance  fimn  the  ssat  of  the  government  according  to  a  fixed  principle^ 
the  court  is  charged  with  notice  of  such  act  and  iteapplication  to  the  territoiia] 
jmwdictionof  such  courts  Boyt  y.  RuueU,  OSnp.  Ct.  Bep.  882.  So  a  justioa 
of  tiio  peace  may  delei  inhie  «b  i^ficlo  that  a  certain  township  is  in  a  certain 
»^,  and  within  the  territory  cC  hte  jurisdiction:  WHghi  v.  PhU^  ^  G. 
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Greene^  101.  And  in  Alahama  jndisial  notioe  wia  takan  of  the  Het  thai 
Mobile  WM  in  a  certain  cbanoety  diatriet:  Alabama  cfe.  /lu.  Co.  ▼.  Cohb,  57 
Ala.  547.  So  tlia  United  States  difltrict  ooorte  will  take  Judicial  notioe  tha* 
the  reproientative  dirtrict  and  the  judicial  district  of  the  state  of  Oregon  aK# 
identical  in  area  with  the  state:  UnMed  Statea  t.  Johnaon,  2  Saw.  482.  And 
the  United  States  supreme  court  will  take  judicial  oogniauice  that  by  law 
the  territory  of  the  United  States  is  for  intunal  revenue  purposes  divided 
into  collection  diBtricts  with  defined  geographical  boondaries:  United  Stated 
y.  Jacktcm,  104  U.  S.  41. 

Cities  ami  Streets.  — The  situation,  boundaries,  powers,  and  jtirisdiction  of 
cities  created  by  statute  will  be  judicially  noticed  by  the  courts  of  the  state: 
See  ''Municipal  Corporationa»''  mpra;  'Pa^fna  ▼.  TmdweU^  16  GaL  221% 
Orffing  ▼.  OtUt,  2  Blacky  519;  bat  it  is  otherwiao  if  the  city  or  town  is  not  a 
public  corporation,  and  is  deaeribed  1^  its  name  only:  Blandkig  y.  Sargenl, 
33  N.  H.  239;  S.  C,  66  Am.  Dec.  720.  And  ao  the  aupreme  court  of  Michi- 
gan had  no  judicial  knowledge  of  the  eontenta  of  Detroit  plata  or  of  the  loca- 
tion of  Detroit  landa,  except  as  identified  or  affected  by  legislation  or  other 
public  action:  OieoUe  y.  Anckaa^  53  Mich.  227. 

The  courts  of  Calif omia  will  judicially  notice  auch  a  notorioua  fact  aa  that 
the  Potrero^  in  the  year  1850,  waa  aeparated  from  San  Francisco  by  Miwtion 
Creek,  and  that  it  Ib  now  a  portion  of  the  city,  and  is  divided  into  lota» 
blocks,  and  atreeta:  Brumagim  v.  Bradekam,  39  GaL  24;  and  will  take  judi- 
cial notice  of  the  atreeta  of  that  city  as  designated  upon  the  official  plan  or 
map  of  the  city  which  has  been  confirmed  by  the  legislature,  and  of  whicih 
the  courts  are  enjoined  by  statute  to  take  judicial  notice:  WluUng  y.  Qaodb- 
Sfi&tfM,  54  Id.  306,  310;  but  they  will  not  notice  the  direction  and  reUtion  of 
the  streets  of  that  city  aa  delineated  upon  any  map  or  diagram  other  than 
the  official  map,  but  as  to  such  nuitters  proof  mnst  be  adduced:  Brad^  y. 
Page^  59  Id.  56,  57.  In  Missouri,  the  courts  will  judicially  notice  that  a  cer- 
tain street  is  in  the  city  of  St.  Louis:  State  v.  .fiuCA,  14  Ma  App.  226.  But 
the  relative  geographical  position  of  the  intersection  of  a  railroad  track  and 
a  street  with  respect  to  the  intersection  of  certsin  other  streets  of  a  city  is  a 
matter  for  proof,  and  not  judicial  notioe:  PeminfUxuda  Co.  v.  Fra$uL,  13  HL 
App.  91.  And  so  of  the  width  of  streets  and  sidewalks  in  a  city:  Porter  v. 
Waring^  69  K.  Y.  250.'  Nor  will  it  be  judicially  noticed  that  a  particular 
number  on  a  certain  atreet  is  in  a  given  ward  or  district  of  a  city:  Alten  y. 
Sckarrmghaueen,  8  Mo.  App.  229.  The  caae  of  People  v.  CaUahan^  60  How. 
Pr.  372,  S.  C,  23  Hun,  581,  ia  illuatrative  of  the  rule  concerning  notice  of 
the  position  of  atreeta  in  cities.  In  that  caae  it  waa  held  that  in  landlord 
and  tenant  proceedings  in  the  district  courts,  though  the  boundaries  of  the 
several  judicial  districts  are  within  the  supposed  judicial  knowledge  of  the 
courts,  the  locality  of  the  streets  and  avctnues  and  their  termini,  and  the  num- 
ber of  houses  situated  thereon,  are  not  matters  of  judicial  notice;  and  unleaa 
the  tenant  appears  and  objects,  the  proceedings  of  the  juatice  are  not  void 
lor  want  of  jurisdiction,  though  the  premises  from  which  such  tenant  was 
removed  be  not  within  the  justice's  district. 

In  Indiana,  judicial  notice  was  taken  of  the  fact  that  Mi.  Vernon  waa  a 
city  of  leas  than  ten  thousand  inhabitanta:  Katbrierw.  Leomurd,  34  Ind.  497. 

NAViaABiLXTT  ov  Stbiams.  — Aa  a  matter  of  the  geography  and  pnblie 
history  of  the  country,  courts  take  judicial  notioe  of  the  navigability  of  lacga 
rivers:  Wood  v.  Fowler^  26  Kan.  682;  a  a,  40  An.  Bep.  330;  Keardkomeet 
V.  State,  28  Ind.  257;  Peopk  v.  Gold  Rtm  etc  Co.,  W  Cel.  14&  See  WkitM§ 
r.  Oamckem  11  La.  Ann.  430  riiinentinir  i?fffnmii    Tkne  in  Hoardkaat&r  y.  Aoi^ 
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SSInd.  267, 267»  H  is  beld  that  Judicial  nutioa  will  be  taken  of  large  navigable 
libera  like  the  Miaiiiiwippi,  Ohio,  and  Wabaah  riven,  aa  a  part  of  the  geogra- 
phy of  the  ooontry,  and  of  their  navigability  aa  a  part  of  public  history,  and 
<if  the  non*navigability  of  »  river  snch  as  the  Wabaah  above  the  point  where 
its  historie  chaiaoter  oeaaea,  that  is,  where  it  ceases  to  be  a  highway  for  oom- 
meroe  between  states.  And  streams  of  less  magnitade,  which  are  in  fad 
mavigable  for  portions  of  the  year,  bnt  whose  capacity  is  not  historical  and 
traditional,  will  not  be  noticed  judicially:  Btffah  Pipe  Line  Ob.  v.  New  York 
eic  B.  R,  Cb.,  10  Abb.  N.  O.  107.  In  Wisconsin,  however,  in  determining 
the  constitationality  of  a  statnte  oonoeming  the  maintenance  of  dams  npon 
navigable  streams  for  the  improvement  of  their  navigability,  the  court  took 
notice  of  the  fact  that  the  capacity  of  many  small  navigable  streams  in 
the  state  to  float  logs  and  lumber  had  been  greatly  increased  by  the  erection 
of  dams  across  them:  Tewhimry  v.  Schulenberg,  41  Wis.  584»  MK3. 

But  it  is  held  that  a  court  will  not  take  judicial  notice  whether  or  not  land 
located  under  scrip  is  in  a  lake,  which  is  a  navigable  body  of  water,  and  there- 
fore not  subject  to  location:  WUcobb  ▼•  Jadteon,  109  SL  261. 

Hirobhul  Faon:  See  "  Military  Orders,"  eupra.  liatten  of  public  his- 
tory concerning  the  state  or  the  United  States,  and  affecting  the  whole  peo- 
ple, are  judicially  noticed  by  courts,  which  may  rely  upon  such  sources  of 
information  as  they  deem  authoritative:  Strimieiion  v.  Columbian  In$,  Co., 
37  K.  Y.  174;  MeKhmon  v.  BUsa,  21  Id.  206,  214,  216;  BueeeU  v.  Jackaon, 
t2  Wend.  277;  Boas  v.  AtttUli,  2  Gal.  192;  Conger  v.  Weaver,  6  Gal.  548) 
8.  0.,  65  Am.  Dee.  528;  Payne  v.  TreadweU,  16  OaL  221;  Beiloc  v.  Davie, 
Z8  Id.  257;  Brwnagim  r.  Bradakam,  39  Id.  24;  Copley  v.  Sat^ard,  2  La. 
Ann.  836;  S.  O.,  46  Am.  Dea  548;  WiOiame  v.  State,  67  Ga.  260;  8i7n^ 
nwna  v.  Trumbo,  9  W.  Va.  358;  Cuyler  v.  FerrHl,  1  Abb.  U.  S.  169.  Un- 
der this  principle,  the  courts  of  this  country  will  take  judicial  notice  of 
tiie  late  civil  war,  the  causes  and  particular  acts  which  brought  it  about^ 
the  time  of  its  commencement,  the  time  of  its  duration:  Swinnerton  v.  Co- 
lamMoM  Ina,  Co.,  37  N.  T.  174;  BiOop  v.  Jones,  28  Tex.  294;  Simmons  v. 
TnmAo,  9  W.  Va.  358;  and  the  time  of  the  restoration  of  peace  by  the  proo- 
lamation  of  the  President:  Pertins  v.  Rogere,  35  Ind.  124;  S.  O.,  9  Am.  Bep. 
C39;  that  the  war  was  terminated  prior  to  the  first  day  of  June,  1865,  and 
that  the  United  States  mails  were  re-established  between  Huntsville^  Ala- 
bama, and  New  Orleans,  Lonisiana,  prior  to  the  18th  of  December,  1866: 
Turner  v.  PaUon,  49  Ala.  406;  and  that  the  actual  destruction  of  the  institu- 
tion of  slavery  ensued  as  a  result  of  the  war,  before  the  adoption  of  the  con- 
stitutional amendment  by  which  it  was  formally  abolished:  Ferdinand  v.  Stale, 
39  Id.  706.  And  not  only  the  mere  fact  of  tiie  war  and  its  results  will  be 
judicially  noticed,  but  also  the  salient  incidents  and  well-known  featnret  of 
it:  Cuyler  v.  FeniU,  1  Abb.  U.  8.  169.  Thus  a  public  event  like  Sherman's 
march  to  the  sea,  and  the  time  when  it  occurred:  Wittiame  v.  State,  67  Ga. 
260;  the  territory  surrendered  to  him:  Byrne  v.  AttauHiy,  44  Id.  302;  and 
the  position  of  the  lines  of  the  armies  in  the  field  at  any  particulsr  period  of 
the  war:  Kelley  v.  Storey,  6  Heisk.  202;  — will  be  judicially  noticed  without 
proof.  So  judicial  notice  will  be  taken  of  the  fact  that  at  the  date  of  the 
execution  of  a  deed,  the  state  in  which  the  grantor  resided  was  in  open  rebel- 
lion and  actual  hostility  to  the  government  of  the  United  States:  Hill  v. 
Baker,  32  Iowa,  302,  808;  S.  a,  7  Am.  Bep.  193.  See  also  Biee  y.  Shook,  27 
Ark.  137;  Pertiner.  Rogere,  35  Ind.  124;  &  a,  9  Am.  Bep.  639;  and  of  the 
AMt  that  a  portion  of  the  state  was  under  the  possession  and  control  of  the 
Covenunent  of  the  United  State:  Biee  v.  Shook,  mtpra;  Lewie  ▼.  Hanie,  SI 
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Ala.  689.  See  PerUm  t.  Bogen,  mprtu  80  tlia  oonxti  of  Indnaia  are  boaod 
k>  take  notice^  from  its  gaooFal  hutory  tkat  during  and  sinoe  the  war  of  tlw 
RebellioDi  theadjutMii-geiieral  of  that  state  has  made  neords  of  the  mnetar 
rolU  of  the  dijBennt  regimeiita  of  Tolnntefln,  f  uniiahed  by  the  state  in  Ilia 
military  aerrioe  of  the  United  States:  Board  efe.  t.  Jfoyy  67  Ind.  502.  And 
a  court  will  judicially  notioe  that  ooniedeEmte  notes  iraro  issued  early  in  the 
war  by  the  confederate  govenunmt^  and  these  notes  in  a  short  time  hecamw 
almost  the  exdnsiTe  dursnoy  of  the  Conf  edemte  States;  that  during  the  first 
year  of  the  war  these  notes  wars  bat  sU^^tly  depreeiated»  and  wero  then  re- 
oaived  throoghont  the  Ckmf edsrate  States  in  the  payment  of  dsbta^  and  in  all 
the  channels  of  trade  without  doubt  or  qnestion;  and  that  they  were  never 
made  a  legal  tender  in  the  payment  of  debts  by  any  aet  of  the  oonfederate 
Congreast  Simmomr,  9Vimi(ob9W.  Va.  868;  Ktppd r. Ptienburg IL  Jt, (h,, 
Ghaae's  Dea  167. 

The  history  of  a  stats^  its  topogmphy  and  onnditifln,  anter  into  the  eon- 
strootion  of  its  statotee,  and  are  judicially  noticed  by  its  ooorts:  WUBamt 
▼.  i9<(K^  64  Ind.  SSa  The  courts  of  Alabama  will  tske  Judicial  notioe  of  the 
fact,  as  a  part  of  the  history  of  the  times*  that  the  people  of  Alabama  were^ 
in  the  year  18679  ^  *  condition  of  Toiy  great  peooniaiy  embarraasment  and 
inaolTenoy*  and  that  iu  consequence  of  this  state  of  affiurs  it  may  not  have 
been  practicable  for  a  guardian  at  that  time  to  make  a  safe  loan  of  a  lai^ga 
sum  of  money  without  aoma  delay  after  ite  receipt:  AMejf  t.  Martin,  60  Ala. 
637.  The  courte  of  New  York  will  take  judicial  notioe  that  the  weatttcn  por- 
tion of  the  temtory  of  that  state  wa%  by  ite  own  act»  ceded  to  the  state  of 
MaaaaohusettSi  i"d  by  the  latter  conreyed  to  certain  pnrfcioa,  who  afterward^ 
under  the  proper  authority  of  both  states  and  of  the  nation,  extinguished  the 
title  of  the  Indians  to  it:  PeopU  t.  Sngder^  41  N.  Y.  897.  So  the  oonrte 
of  Indiana  will  take  judicial  notioe^  as  a  part  of  the  history  and  laws  of  that 
state^  of  the  grant  by  Virginia  to  the  United  States  of  certain  land  northwest 
of  the  Ohio  Birer,  and  of  the  stetutes  of  Virginia  oonoeming  the  primary  dis- 
posal of  the  soil  witiiin  a  lesetvation  granted  to  an  Illinoia  regunent:  Bern' 
thorn  ▼.  DoCf  1  Blackl  167.  80  the  history  of  a  county  in  relation  to  the 
time  and  place  of  holding  court  should  be  judicially  noticed:  Rom  y.  AnatiH 
2  GaL  191.  And  ao  a  court  may  judicially  notioe  the  notoriety  of  a  place 
used  in  deacribing  a  tract  of  land,  as  when  a  battle  connaoted  with  the  his- 
tory of  the  settlement  of  the  stete  took  place  there  one  year  before  the  da- 
acription  waa  made:  Hari  t.  Bodkff,  Hardin,  98L 

The  court  of  claims  took  judicial  notioe  of  the  public  career  of  F^remont 
in  California  as  a  matter  embraced  in  the  history  of  the  country:  De  Csfit  ▼• 
UmUd  Stales,  13  Ct  of  GL  117. 

Courta  should  not^  howerer,  take  judicial  notice  of  such  facte  aa  are  not 
matters  of  general  lustory,  such  as  that  a  person  entertaining  certain  political 
▼iewa  was  not  safe  in  hii  person  or  property  in  a  certain  county  at  a  particu- 
lar time:  ShmnonB  ▼.  Trurnbo,  9  W.  Va.  868.  And  a  party  relying  upon  his- 
torical facte  concerning  individuals  or  mere  local  communities  must  produce 
some  evidence  thereof  to  the  jury:  McSmton  ▼.  Blim,  21  N.  Y.  206,  214,  216; 
aee  also  Rice  ▼.  Shook,  27  Ark.  187;  Peritine  t.  Rogerw,  86  Ind.  124;  a  C,  9 
Am.  Rep.  639. 

OmcEBS.  —  PMie  Qfieere, — As  a  matter  of  publio  law,  and  something 
'*  that  should  be  generally  known,"  within  the  lindte  of  their  jurisdiction, 
conrto  take  judicial  notice  of  pubUc  officers^  their  official  acts»  seals,  and  sig- 
natures:  See  note  toiff/aa^Alar  ▼.  Bart^ee,  18  Am.  Dee.  192.  Th^wiU  recqpuaa 
without  proof  the  acceeaicn  of  the  Fkesidanf  of  the  United  States  or  of  the 
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of  tlie  sferta  tocOoe:  iRMr  t.  Atafe^  12  Ind.  880;  Mn^r.  BttOt^  S 
ftMed,  )1;  JUndmif  r.  Attwmf  (hmBraJ^  SSMin.  606;  and  of  aU  penoDs  hold- 
fa^  office  under  tlie  eon«titiilioiit  ^SStafe  t.  IFOftMii^  5  Wis.  SOB;  &  a,  08  Am. 
Dee.  66;  end  will  JttdiouUy  aotiee  the  official  cbaiaeter  and  eapaoity  of  the 
vaxioiia  ooinmiwriiwied  offioen  of  the  elate  and  their  official  signatiirea»  the 
extent  of  their  anthority,  the  datee  of  their  commiariona,  and  the  expiration 
•f  their  respeotiTe  terma  of  office:  Cbry  t.  8UUe^  76  Ala.  78;  FoQain  y.  Lt* 
fmt,  8  Robk  (La.)  18;  Major  t.  AMe^  2  Snaed,  11;  WtlU  t.  Jatkmm  tie,  Co., 
#7  K.  H.  23S.  So  the  oonrta  of  a  state  will  know  jadfcially  who  waa  the 
fovemor  of  the  state  at  any  given  period,  and  will  take  judicial  cognisance  of 
Ua  stgaatore:  WtHk  t.  Jaekmm  tie.  Cb.,  mpra;  lkwe$  t.  Colorado  Co.,  82  Tex. 
670;  Lmdm^  ▼.  AUonieif-Qoiieiral.  88  Biin.  606;  WtJU  t.  JaekMm^  47  K.  H. 
236;  8b  Ol»  90  Aa.  Dea;  and  wOl  take  jndidal  notice  of  each  a  state  officer 
knowa  to  the  law  as  the  depnty  anditor-general:  Peopie  ▼.  Jokr^  22  Mich. 
461.  So  the  official  charaotsr  of  persons  acting  in  tibe  ctjmmty  of  mvstering 
officers  of  the  govemaisnt  daring  the  ReheUion,  known  to  the  whole  conunn- 
aity,  and  recognised  by  the  pnbUo  at  lai^ge,  is  prima  fach  to  be  assumed: 
CSbopnuM  TowmMp  t.  HerrM^  68  Pa.  St.  106.  The  signatnre  and  official 
sapaoity  of  the  Spanish  gorernors  of  Iimiisiana  are  matters  of  public  noto- 
fiety  of  which  courts  of  that  state  will  take  judicial  notice:  Jimef  y.  Oak^ 
4  Martin,  O.  S.,  636.  And  it  aeema  that  a  record  sent  from  one  oonnty  to 
another  upon  a  change  of  yenue  in  a  caae  of  capital  felony,  attested  by  the 
clerk,  without  the  seal  of  the  court,  will  be  aufficientk  as  the  courts  will 
jndicially  recQgniae  the  puUie  officers  of  the  state  under  whoee  laws  and 
ssganisation  they  aots  Major  y.  Ao*^  2  Snsed,  11;  but  see  NormU  v.  Jfc- 
JRniry,  1  Mich.  227. 

CourU  Take  Noike  <if  ttefr  Owm  Ct^lenv. — A  court  nmst  certainly  be  pre* 
eassed  to  knowitsownoffioers.  It  must  Judicially  know  who  they  are»  must 
seeognisBe  their  official  aot%  and  know  their  sigBaturee:  Tkomp9om  y.  ffaakeU, 
21  m  216;  Henmuum  y.  Mhik,  09  Ind.  279;  Aldermm  y.  BeS,  9  CU.  316; 
AM0  y.  Cote,  9  Humph.  626;  NorveU  r,  MeHem^^  I  Mich.  227;  MacHnMm 
y.  Banie$,  66  Barh.  91;  Major  y.  Staie,  2  Sneed,  11;  though  the  official  char- 
aeter  be  not  aanezed  to  the  eignatttre:  State  y.  Cb^  supra.  And  it  should 
know  who  was  its  dark  in  a  former  year:  Maekkmon  y.  BameSf  wpra.  A 
oeurt  may  alw  judicially  notice  what  attorneys  haye  appeared  in  a  cause: 
Spmmee  y.  Mcfjor^  21  Ind.  443;  and  that  a  person  who  was  in  the  grand-jory 
loom  pending  the  inyestigation  of  a  charge  waa  a  duly  appointed  assistant 
district  attorney:  Peopk  y.  Ljpnan,  2  Utah,  80;  and  it  must  judicially  know 
si  the  supervisory  power  of  the  attorney-general  over  the  distaict  attomeyst 
Comn^  qf  Sacramento  y.  CeiUral  Paef/ie  B.  B.  Ga.,  61CaL  28a  And  byrea- 
eon  of  this  kncnrledge  of  ita  officera,  if  a  writ  of  error  haa  not  been  iasned  by 
the  proper  officer,  the  court  will  without  motion  notice  the  defect  end  dis- 
■UBs  the  cause:  J^omf  y.  Patteson,  Minor,  14. 

The  courts  of  the  United  States  will  take  judicial  notice  of  the  officers  of 
the  courts  of  the  seyeral  states  of  the  United  Stateai  Butford  y.  ffidBmaUf  I 
Bemp.  232. 

And  state  courts  will  take  judidal  notice  of  the  public  officers  of  the  yari* 
ao*  conntiea  in  the  state^  and  of  their  acts  done  in  their  official  capaeitieat 
Wetberbee  y.  Duem^  32  GaL  106  (tax  collectors);  Ingram  y.  Staie,  27  Ala.  17 
Ipheriffii);  note  to  £^fai^0i&ter  y.  ^amei^  13  Am.  Dec  192  (sheri£b);  Famekerr. 
i>rMoidegre,  I  Head,  40  (registers);  KUpaMek  y.  CommonweaUk,  81  Fa.  Si 
198  (judges);  BaeeeU  y.  StargeiU,  7  QL  App.  98  (judges). 

And  a  counigr  court  will  take  iudiaal  notice  of  the  dyil  officera  of  the 
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cmintj  where  it  holds  Ha  sittingi^  and  of  their  official  acta  and  ngnatoreas 
ffknmelmatm  t.  ffoadky,  44  CaL  214;  Jcpce  t.  Jopee^  5  Id.  449;  Dper  ▼. 
FhtU,  21 DL  80;  S.  C,  74  Am.  Dec  73;  Thkhumr.  Bmrg,  73  DL  293.  TIim 
jaatioea,  aldermen,  notaries:  Fhx  t.  OwmwoiMceoft^  81  Ph.  St.  611;  7%<ef« 
mafm  y.  Burg^  mtpra;  aherifb  and  oonnty  clerks:  Sea  ti|^ia^ — are  judicially 
recognized  by  the  conrta  of  their  respective  counties. 

Sheriffs,  —  "  The  courts  of  a  state  shonld  take  jadieial  notice  of  the  sheriflb 
of  the  several  connties  of  the  state,  for  from  the  earliest  times  the  sheriff  «a 
the  '  keeper  or  guardian  of  the  shirey'  was  the  principal  officer  of  the  ooimtyy 
and  one  of  the  '  great  officers  and  ministers  of  Justice '  of  the  kingdom  *": 
Note  to  SUmghm  ▼.  BameB,  13  Am.  Deo.  192,  citing  Dalton,  4;  Sewell's  Law 
of  Sheriffs,  3;  Allen  on  Sherifb,  1;  Ingram  ▼.  States  27  Ala.  17;  ThomptomT. 
Haskell,  21  HI.  215;  M<y(fr  t.  Siaie,  2  Sneed,  11.  They  will  take  judicial 
cognizance  of  the  appointment  or  election  of  sheriflb  as  well  as  other  ezeca- 
tive  and  administrative  officers,  and  will  treat  them  as  officers  de  /aeto  when 
the  validity  of  their  acts  are  collaterally  called  in  qaestion:  Alexander  t. 
Bwrnkam^  18  Wis.  199,  201.  And  they  are  presomed  to  know  judicially  ol 
the  expiration  of  the  term  of  office  of  a  particular  sherifl^  whether  by  limi- 
tation or  death:  SalUmstaU  v.  BUey,  28  Ala.  164;  a  C,  66  Am.  Dec.  334; 
Bagland  v.  Wynn,  37  Ala.  32.  In  Staie  ▼.  Mamky,  1  Over.  428,  it  is  said 
that  constables  are  also  judicially  noticed;  but  this  is  denied  in  Bnmgkbm 
V.  Blachnan,  1  D.  Chip.  109,  which  holds  that  the  rule  is  different  with  re- 
gard to  constables  and  other  town  officers. 

Clerks  ^  Courts  and  their  official  acts  and  signatures  are  judicially  noticed: 
Bisliopy,  Staie,  30  AU.  34;  BurtomY.  Pe%&ofi0,  6  Yerg.  443;  Major  y.  Staie^ 
2  Sneed,  11;  Mackinnon  v.  Barnes,  66  Barb.  91;  State  v.  Cole,  9  Humph.  626. 
Thus,  where  costs  are  paid  to  the  derk  of  the  court,  it  is  not  necessary  to 
prove  that  such  person  was  the  clerk:  ffammaim  ▼.  Mkik,  99  Ind.  279.  So  a 
clerk's  indorsement  of  the  date  of  filing  a  complaint  will  be  judicially  noticed 
by  the  court  and  jury  without  its  being  read  to  them  as  evidence:  Yell  ▼• 
Lane,  41  Ark.  63.  There  may,  however,  be  some  question  as  to  the  recogni- 
tion of  a  clerk's  signature  in  matters  not  strictiy  judicial;  and  Judge  Bliss,  in 
2  Cent.  L.  J.  447,  doubts  whether  judicial  notice  will  be  taken  of  the  signa- 
ture of  the  clerk  of  a  court,  though  affixed  in  the  line  of  his  duty,  to  a  county 
bond. 

Deputizs.  — The  official  character  of  mere  deputies  will  not  as  a  general 
rule  be  judicially  noticed,  though  it  may  be  the  duty  of  the  court  to  take 
judicial  cognizance  of  their  principals:  Ward  v.  Henry,  19  Wis.  76;  8.  C, 
88  Am.  Dea  672;  <9iati^Aferv.  Barnes,  3  A.  K.  Harsh.  412;  a  O.,  13  A^ 
Dec  190,  and  note  193;  Joyce  v.  Joyce,  6  CaL  449;  SUOe  Bank  v.  Curran^ 
10  Ark.  142;  A\ford  ▼.  State,  8  Tex.  App.  646;  unless  the  deputy  is,  as  well 
as  his  principal,  an  officer  known  to  the  law,  such  as  a  deputy  auditor-gen- 
eral: People  V.  Johr,  22  Mich.  461;  or  an  assistant  district  attorney:  PeopU 
V.  Lyman,  2  Utah,  30;  and  see  Hhnmelmann  v.  Hoadley,  44  OaL  214.  But 
though  the  acts  of  a  mere  deputy  may  not  be  judicially  cognisable,  it  has 
been  found  necessary  by  some  courts  to  notice  judicially  the  official  acta  of 
a  deputy  when  done  in  the  name  and  by  the  authority  of  lus  principal: 
Ward  V.  Hemry,  19  Wis.  76;  S.  C,  88  Am.  Dec  672;  Himmdmann  ▼.  Hood" 
ley,  44  OaL  214;  Joyce  v.  Joyee,  6  Id.  449;  see  Aleock  t.  Whalmore,  8  DowL 
Ft.  616.  For,  as  was  said  in  Hhnmehnann  v.  Hoadley,  snproi:  "  The  deputiea 
of  clerks,  sheriffs,  recorders,  sad  other  ministerial  officen  are  eonstantiy  dis- 
charging official  duties  in  the  names  of  their  respective  principals,  and  the 
oonrts  are  every  day  taking  judicial  cogninnee  of  the  eapaeityef  the 
by  whom  those  acts  are  performed." 
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Judge9,  —  The  supreme  or  appeDate  coort  of  a  state  will  take  judicial  notice 
of  who  are  the  jndges  of  the  subordinate  state  courts:  KiUpatrick  y.  Cbmrnon- 
weaUh,  31  Pa.  8t  198;  RusatUY.  Sargent,  7  HI.  App.  08;  and  of  the  resignation 
of  a  jndge  of  a  lower  court:  Bx  parte  PtUrmm,  33  Ala.  74.  So  also  the  supreme 
court  will  take  judicial  cognizance  of  the  legislation  by  which  a  president 
judge  claims  to  exercise  his  office  in  a  county  attached  by  the  legislature  to 
his  district  subsequent  to  his  election  so  far  as  to  hold  him  a  judge  dt  faOOt 
and  as  against  all  but  the  commonwealth,  a  judge  de  jure:  Clark  r.  Commas 
wealth,  29  Pa.  St.  129.  But  while  the  supreme  court  knows  judicially  the 
judges  in  the  different  judicial  districts  in  the  state,  and  will  presume,  in 
the  absence  of  any  showing  to  the  contrary,  that  the  courts  of  the  distriol 
court  are  held  by  such  judges,  it  cannot  know  that  the  attorney,  J.  D.  Thomp- 
son, and  the  Hon.  J.  D.  Thompson,  judge  of  the  thirteenth  judicial  district^ 
are  one  and  the  same  person,  so  as  to  be  aware  of  his  disqualification  to  sit 
in  a  case  in  which  he  has  been  counsel:  BUaworik  ▼.  Moore,  5  Iow%  286. 

In  Secrist  v.  Petty,  109  IlL  188,  a  motion  was  made  in  a  chancery  suit  that 
a  paper  purporting  to  be  a  certificate  of  evidence  in  the  cause  be  stricken  from 
the  files,  upon  the  ground  that  the  paper  had  never  been  presented  to  or 
signed  by  the  judge  who  heard  and  decided  the  cause,  although  his  name 
appeared  to  be  signed  to  the  same.  The  judge  allowed  the  motion  without 
having  heard  any  formal  proofs  in  its  support.  And  it  was  held  that  no 
formal  proofs  were  necessary  in  support  of  the  motion,  because  the  matters 
alleged  as  the  grounds  of  the  motion  were  within  the  personal  knowledge  of 
the  judge  to  whom  it  was  addressed. 

Justices  of  Peace,  —  Courts  will  take  judicial  aotioe  of  the  official  char- 
acter of  the  justices  of  the  peace  in  their  own  states:  Bde  v.  Johnoon,  16  CaL 
53;  Fox  V.  CommonweaJUh,  81  Pbl  St.  511.  And  in  Illinois,  courts  sitting  in 
a  county  judicially  notice  who  are  the  justices  of  the  peace  in  that  county: 
ShaUuck  V.  People,  4  Scam.  478,  481;  lAvmgsUm  v.  KeUdU,  I  Gilm.  116;  S.  C, 

41  Am.  Dec.  166;   Irving  v.  Broumett,  11  HL  403,  416;   Oraham  v.  Anderaon, 

42  Id.  514.  But  the  locality  of  a  justice's  office  is  not  such  a  matter  of  public 
notoriety  as  to  be  judicially  noticed:  AUen  v.  Sdiarringhaiuen,  8  Mo.  App. 
229.  And  in  Texas  it  seems  that  the  district  courts  do  not  take  judicial  notice 
of  the  justices  of  the  peace:  Patterson  v.  State,  12  Tex.  App.  222. 

Notaries:  See  "  Seals  and  Signatures,"  iii/ro.  The  circuit  courts  of  Illi- 
nois take  judicial  notice  of  who  are  notaries  within  the  county  where  the 
court  sits:  Stout  v.  SlaUery,  12  HL  162;  Rowley  v.  Berrian,  12  Id.  198,  200; 
TTiielman  v.  Burg,  73  Id.  293;  since  a  notary  is  a  civil  officer  of  the  county, 
dis  is  a  matter,  however,  which  is  almost  universally  settied  by  statute. 

Tax  CoUeetors,  etc  —  Courts  will  take  judical  notice  of  who  holds  the  office 
of  tax  collector,  and  of  the  genuineness  of  his  signature:  Wetherbee  v.  Dunn, 
32  Cal.  106;  Templeton  v.  Morgan,  16  La.  Ann.  438;  Brackett  v.  People, 
3  N.  K  Hep.  723;  and  also  that  under  the  statute  a  tax  collector  duly  ap- 
pointed could  be  none  other  than  the  sheriff:  Burnett  v.  Henderson,  21  Tex. 
588. 

Courts  will  also  take  judical  notice  that  the  trustee  of  the  civil  is  also  the 
trustee  of  the  school  township:  IngUs  v.  State,  61  Ind.  212;  and  of  the  exis- 
tence of  the  office  of  treasurer  of  a  school  district;  and  therefore  in  an  action 
to  oust  such  officer  it  is  not  necessary  to  set  out  the  organization  of  the  school 
district:  StaU  v.  Dahl,  27  N.  W.  Rep.  343  (Wis.). 

Elections.  —  Judicial  notice  is  also  taken  of  the  time  of  holding  elections^ 
this  being  a  matter  established  by  law:  Davis  v.  Best,  2  Iowa,  96;  and  of  the 
officers  to  be  voted  for  at  ^^h  election:  Staie  v.  Mkumck^  16  Id.  123  (indiot* 
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ment  for  i]]«gal Tofeiiig);  MOkr.  J^eddin,  12  Kan.  806.  And  it  asems 
Uiat  the  ooorts  ihiNild  tiJca  notioe  of  tlM  faet  that  tha  ezecatiTe  of  the  atata 
called  a  apeoial  elaetion  for  repreaantatiTa  in  Coiigreaa  from  a  oertaiii  diatriot 
on  a  apecifiedday:  UuHed  8taie$  r.  Johmmn,  2  Saw.  482. 

Sbals  AiTD  SiDVATDBB.  — Dm  aziataDO^  title,  national  fla^  and  aaal  of 
erory  state  or  aovereign  noogidmd.  by  the  ezeentiTe  power  of  the  United 
States  will  be  raoogniaad  by  every  eoort  in  the  Union  without  proof,  as  these 
are  matters  of  oommon  knowledge  and  international  law:  1  ChreenL  Ev.,  aecL 
4;   OaL  Code  Civ.  Proc,  aeo.  1S76.     The  pnUio  aaal  of  a  foreign  state  af- 
fixed to  the  exemplification  of  a  law  or  Jndidal  proceeding  provea  itselL 
It  is  a  matter  of  notoriety,  and  will  be  taken  notioe  of  as  part  of  the  law  of 
nationa  aoknowledged  by  all;  Zteeofti  ▼.  BaUeOe,  6  Wend.  475;  Lanery.  Weat- 
eott,  26  N.  Y.  146;  a  C,  82  Am.  Dec  404.    Bat  the  aeal  to  the  oommissiom 
of  a  new  goremmanti  not  acknowledged  by  th^  government  of  the  United 
States,  cannot  be  permitted  to  prove  iteelf :    The  JSttrtUa,  4  Wheat  29a. 
And  where  a  civil  war  ragaa  in  a  foreign  nation,  one  part  of  which  aeparatee 
itaelf  from  the  original  government  and  ereota  itaelf  into  a  dirtinct  govern- 
ment, the  eonrta  of  the  nnion  mnst  view  anch  newly  oonatitnted  govemmani 
aa  it  ia  viewed  by  the  legislative  and  execntive  department  of  the  govern- 
aaent  of  the  United  States:  (Tniied  8mu  ▼.  Pabrnw,  3  Id.  610. 

A  patent  from  the  United  Statea  provea  itaelf  for  eonrta,  both  state  an4 
federal,  take  Jodidal  notioe  of  the  aignatnre  of  the  President  and  of  the  aeal 
of  the  government:  Fomtf  v.  H^^wU,  14GaL  466;  PaUermmv.  Wmm,  6  Wheat. 
232;  CaL  Code  Civ.  Proc,  aeo.  1876.  And  ao  the  great  aeal  of  the  atate 
and  the  aeals  of  its  judicial  tribnnala,  WmuaA  v.  Dearmon,  7  Port.  613^  as  wel 
as  those  of  the  federal  conrti^  CaL  Code  Ciy.  Proc,  aec  1876,  prove  themaelvea. 
Foreign  eonrta  of  admiralty  and  their  aeals  will  also  be  Judicially  noticed  in 
this  conntry:  1  Stark.  Ev.,  8th  Am.  ed.,  41^,  419;  CaL  Code  Civ.  Proc,  sec 
1876;  1  GreenL  Ev.,  sec  4. 

The  seals,  signaturea  of  the  publio  officers  of  the  state  and  of  the  United 
States,  made  in  an  official  capacity,  will  be  judicially  recogniaed:  1  OreenL 
Ev.,  sees.  4,  6;  "Offioeni,''sHpra;  OsL  Code  Civ.  Proc,  aec  1876;  Wetherbm 
V.  Dunn,  82  CaL  106;  &  parte  SiodBbridge  S'y  BOl,  L.  K  2  Eq.  364  (depa^ 
apeaker  of  the  Hoaae  of  Commons);  Ahoek  v.  Whaimort,  8  DowL  Pr.  616 
(marshal);  though  their  official  titlea  be  not  affixed  to  their  aignatures:  JTint- 
mebnann  v.  ffoadleif,  44  CaL  214  (deputy  superintendent  of  streets);  Ede  t. 
Johnmm,  16  Id.  63  (justice  of  the  peace);  Domohoo  v.  Brantton,  1  Over.  S2i 
(judge);  the  aignaturea  of  derka  of  court  are  thus  reoogniaed:  State  v.  Col^ 
9  Humph.  626;  ifq^  v.  Staie,  2  Sneed,  11;  Maekmmm  v.  Bamet,  66  Back 
91;  BueU  v.  State,  72  Ind.  623;  State  v.  PoetlewaU,  14  Iowa,  446;  and  tka 
aame  rale  applies  in  the  caaeof  a  prosecuting  attorney:  Doait  v.  Beet,  2  lowi^ 
96;  recorders:  Scott  v.  JadtatM,  12  La.  Ann.  640;  justices  of  the  peace:  JUt 
V.  JohneoHf  mjpira:  Deepau  v.  SwMkr^  3  Martin,  N.  S.,  706;  and  aheriib: 
Wood  V.  FUe,  10  Martin,  O.  S.,  196;  "  Officers, '*«i(pra.  But  the  aupronsa 
court  ia  not  bound  to  take  notioe  of  the  recording  of  an  inatrument  in  a  par- 
ticular county  merely  becanae  the  county  court  is  required  by  law  to  take 
notice  of  it:  Otetf^  etc  Co,  v.  Craighead,  28  Ind.  274. 

The  aeal  of  a  notary  publio  is  entitled  to  notice  when  uaed  to  attest  acta 
done  under  the  lev  mercatoria,  but  not  otherwise,  except  as  provided  by  stat- 
ute: Bliaa  on  Code  Pleading,  sec  197.  And  so  the  protest  oi  bill  of  exchanga 
in  a  foreign  country  ia  sufficientiy  proved  by  the  seal  of  the  foreign  notary: 
Willea,  660;  Anonymotu,  12  Mod.  346;  LaCa^ga$Y.  Lariomda,  4  Mart  (Ul| 
283;  whether  the  aeal  be  impressed  upon  paper  or  wax:  Pkree  v.  ImdeeA,  101 
U.  a646. 
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In  V«nnoBt»  Jndidil  notiM  ynm  Mm  of  tha  laws  of  Oonaeotioat  emponror^ 
ing  Jwtieeo  of  tha  poaoe  to  tako  admoirlodgiMnti  of  doedai  MkUUhtry 
CoUegey.  Ckem^^  1  Vt  84a.  And  in IfioMgin,  in oonttniing a oorfcifioaU of 
Mithoniieity  of  tho  proof  or  aeknofwladgmont  of  n  ponror  of  attarney,  ngnod 
by  a  oonnty  derik  of  anothor  states  tha  ooait  took  jndicial  oognianooy  for  tlit 
fmrpooe  of  miteining  the  oorfeifioatio,  thai  tho  dork  of  a  ooimty  of  a  tist^ 
whooe  oonstitntioii  provided  that  tho  ooanty  dork  ■boald  bo  alio  dark  of  tho 
mprama  court  of  tho  ooiittiy»  was  the  olerk  of  fadi  aapreme  oourt,  and  alao 
that  sndi  ooart  wao  a  ooort  of  rooord:  iforM  t.  HtrntU^  28  Mich.  481;  and 
■ee  SkalmU  v.  Barrlm^  22  Id.  414^  And  tho  raprome  ooort  of  the  Dtstrkt 
of  Cohunbia  took  Jodidal  notioe  of  the  authority  of  a  notary  pnblio  in  Meiy- 
land  to  adminiiiter  an  oath  to  an  affidavit  to  be  need  in  an  action  pending  in 
the  jnxiadietion  of  the  Diitriet  of  Cdnmbia^  the  aame  being  oertif&ed  by  hia 
aignatore  and  notarial  aeal,  without  any  other  Terification  that  he  waa  qnali- 
fled  to  act  aa  andi  notary:  Dtumoad  r,  Jlaaek,  2  MoAr.  476. 

Private  aota  of  pablio  offioera  are,  bowerery  not  jodieiaUy  notioed,  bat  only 
their  official  acta.  Therefore  a  ooort  wiU  not  reoogniae  withont  proof  the  pri- 
vate aeal  of  the  governor  of  i  province:  Beadk  v.  Workman,  20  N.  H.  870.  So 
the  admiaaion  of  aervice  of  a  annmuma  by  an  att<NrQey  of  the  ooort»  who  ia 
the  party  defendant^  ia  a  private  aot»  and  not  jndioially  cognizable;  for  the 
ooort  cannot  reoogniae  the  aignataree  of  attomeya  beyond  their  profeaaional 
acta,  done  in  the  performance  of  their  dntiea  aa  aoch.  Their  aigniiare  to  any 
private  paper,  diaconneoted  with  their  buaincaa  aa  offioera  of  the  coort,  re- 
qniraa  the  aame  proof  aa  that  of  any  other  individnal:  Jfattermm  v.  Le  Ckdre^ 
4  Minn.  163. 

So  the  coort  cannot  Judicially  notioe  an  admiaaion  of  aervice  of  aommcna 
purporting  to  be  aigned  by  the  partiea  defendant  withoot  evidence  of  the 
genoinencaa  of  their  aignatorea,  aa  a  court  will  reoogniae  only  the  aignataree 
of  ita  offioera:  LUd^field  v.  BurweU,  6  How.  Pr.  846;  AkUntm  v.  BeO,  9  OaL 
816. 

Where  an  appeal  bond  copied  into  the  record  purported  to  be  executed  by 
the  niincia  CSentral  Railroad  Company,  by  an  attorney  in  fact»  with  a  acraid 
attadied,  it  waa  hekl,  on  a  motion  to  dianuaa  for  want  of  the  corporate  aeal, 
that  the  court  did  not  know  judicially  that  the  company  had  a  aeal  other 
than  the  acrawl,  auch  aa  appeared  in  the  record:  HXkum  Central  R,  B.  Co.  v. 
JoftiMMi,  40  El.  36. 

Jjjmcuj^  MATTKRfl,  TxBMB  OF  GouBT,  Bia  — Judicial  notice  will  be  taken 
of  the  conrta  created  by  the  oonstitntion,  no  matter  what  the  partiea  have 
admitted  by  eatoppd  or  agreement:  Tucker  v.  8taief  11  Md.  322;  and  that 
the  circuit  courta  in  the  atatea  of  the  Union  are  oonrta  of  general  juriadiotion: 
JarvU  V.  Sobmmm,  21  Wia.  623.  In  England,  the  quarter  aeaaiona  will  take 
judicial  notioe  of  the  petty  aeaaional  diviaiona  of  the  county:  Begina  v.  Whil" 
Ifef,  13  Q.  B.  248. 

The  boundariea  and  territorial  extent  of  jndicial  diatricta  are  alao  judicially 
noticeable:  People  v.  CaUahan,  60  How.  Pr.  372;  S.  0.,  23  Hun,  681;  ace  alae 
"  Territorial  Extent  of  Juriadiotion, "  aupra.  The  aupreme  court  of  Califor- 
nia judicially  knew  that  the  fourth  judicial  diatrict  waa  a  diatrict  within  and 
for  the  county  of  San  Frandaoo:  Peopb  v.  Bobhuon,  17  OaL  363.  And  in 
North  CaToUna  the  conrta  will  take  judicial  notice  of  the  judicial  diatricta  of 
the  atate  and  what  oountiea  each  emfaraoea,  and  where  the  aeveral  jndgee  of 
the  auperior  courta  are  in  the  ooorae  of  their  ridings  and  in  the  diwshaig* 
of  their  official  dntiea,  reapectively:  Staie  v.  Bag,  1  a  E.  Rep.  876  (N.  C). 

Judicial  notioe  ia  alao  taken  of  tb*  terma  of  the  varioua  courta  within  the 
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■tete,  of  the  tfano  and  plaea  of  holdiog  ooiirt^  wad  of  the  omnmonoenient  and 
olooe  of  the  tenns:  Mogen  r,  SieUs,  60  Ala.  102;  Bom  t.  AtuiOl,  2  Qd.  I83| 
Talberir,  Hopper,  42  Id.  997;  ^og^v  t.  ClMv  37  Id.  236;  Morgan  y.  State,  IS 
Ind.  448;  Buebnghoim  t.  Ortgg,  10  Id.  401;  McOinme  r.State,  24  Id.  (E00| 
Zetfris  ▼.  Yfmlftxfe,  76  Id.  13;  £d(2er  T.  ^kMeff,  45  Me.  461;  Pu(^  v.  State,  ^ 
Head,  227;  ^edoM  y.  Ctmamne,  1  Over.  436;  DaMmm  t.  Petfieoftu^-  84  T«s. 
27.  Indeed,  this  is  a  matter  generally  prescribed  by  paUio  statute^  of  wliid^ 
of  course,  the  courts  take  judicial  notiee.  The  contiguity  of  oountiea 
peeing  judicial  districts  will  be  noticed:  Bogge  t.  Ckarh,  37  CaL  236;  and 
the  fiict  that  district  courts  are  authorized  by  statute  to  adjourn  any  general 
term  in  one  county  within  their  districts  to  a  day  certain  within  the  taaa 
prescribed  for  the  commencement  of  the  next  term  hi  the  same  county,  pn^ 
▼ided  such  special  term  shall  not  interfere  with  any  general  term  in  aach  dis- 
trict: TaJbeH  v.  Hopper,  42  Id.  307. 

As  the  courts  take  judicial  notice  of  the  oommenoemeAt  of  the  terms  ei. 
the  several  courts  within  the  state^  it  is  not  necessary  that  a  writ  of  edre  yb- 
eiaa  issued  upon  a  judgment  nid  against  bail  should  show  en  what  day  the 
court  at  which  the  judgment  was  rendered  oommanoed:  A^  t.  Staie,  S 
Head,  227.  And  so  a  plea  in  abatement  that  it  does  not  appear  by  the 
return  that  the  writ  was  executed  ten  days  before  the  oommencemeot  ol  the 
term  is  a  frivolous  plea,  and  will  be  set  aside  en  motion:  Nekon  v.  CfummUm^ 
1  Over.  436. 

In  Vermont  it  is  held  that  where,  in  an  aotioa  on  a  reoQgnimioe  for  a 
review,  it  appears  only  that  subsequent  to  the  review  the  reviewer  obtained 
a  judgment  for  a  given  sum  in  damages  and  a  given  sum  for  oosts^  the  sa- 
preme  court  cannot  take  judicial  nottoe  that  any  of  the  costs  so  recovered 
were  for  costs  that  accrued  after  the  review:  Brown  v.  Clark,  28  Ytb  600. 

Beoords,  —  Courts  will  take  judicial  notice  of  the  genuineneas  of  their  own 
records:  SUOe  v.  SehUUng,  14  Iowa,  455;  StaU  v.  PoetlewaU,  44  Id.  446|  and 
their  record-books  prove  themselves  when  offered  in  evidence:  Bobineom  t. 
brown,  82  HL  270.  An  affidavit  for  attachment  forms  mat.erial  part  of  the 
record,  and  judicial  notice  will  be  taken  of  it:  Mapke  v.  Tunie,  11  Humph. 
106;  S.  O.,  53  Am.  Dec  770.  But  the  appellate  court  cannot  look  to  an  at- 
torney's argument  as  shown  in  the  printed  reports  and  take  judicial  oogni- 
nnce  of  the  value  of  the  services  rendered:  Peareon  v.  Darrington,  32  Ala. 
227.  So  also  papers  used  in  the  court  below,  to  be  oopsidered  on  appeal, 
must  be  made  part  of  the  record  of  the  case  by  a  bill  of  exceptions,  or  be 
authenticated  by  the  judge  who  tried  the  case.  Unauthenticated  papers  in 
a  transcript  in  which  there  is  no  bill  of  exceptions  constitute  no  part  of  the 
record  which  can  be  considered  npon  appeal:  Jlaah  r.  Hatrrie,  57  OaL  242; 
244. 

0/  Other  Proeeedinge  in  Same  Ckmrt;  Pleae  in  Abatement,  —Though  the 
records  of  a  court  "  piove  themselves  "  when  offered  in  evidence,  yet,  in  the 
trial  of  one  case  the  court  can  no  more  take  judicial  notice  of  the  record  in 
another  case  in  the  same  court  without  its  formal  introduction  in  evidence 
than  if  it  were  a  record  in  another  court;  and  much  less  can  the  supreme 
court  on  appeal  take  notice  of  the  existence  ol  a  record  not  introduced  in 
evidence  in  the  court  below:  People  v.  De  la  Chierra,  24  CaL  78.  So  two 
suits  for  the  same  cause  of  action  may  be  pending  in  the  same  court  between 
the  same  parties,  but  the  fact  never  claims  judicial  attention  until  the  pen- 
dency of  one  suit  has  been  pleaded  in  abatement  of  the  other:  Lake  Mereed 
Water  Co.  v.  CowUe,  31  Id.  216,  217;  VaeaauU  v.  SeU:^,  31  Id.  226;  People  r. 
De  la  Ouerra,  24  Id.  73.    Nor  can  the  court  in  which  an  aetioa  Is  pcndiof 
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tike  Judicial  notioe  of  prooeedingt  In  Ixaikniptcy  ralMeq«ent]j  eoDmanoo^ 
however  serioiiflly  they  may  a£f?ot  the  rights  of  the  partiee  to  the  rait:  Amch 
dor  C,  df  M.  Co,  y.  MUdteU,  69  Id.  168;  and  the  rapreme  oonrt  oaanol 
without  evidenoe  take  judicial  notice  that  a  case  before  it  has  any  eonneotiott 
with  one  formerly  decided  by  it:  Bank$  v.  Bumamf  61  Ma  76.  The  fact 
that  an  affidavit  offered  in  evidence  wan  admitted  in  another  canae  is  mA 
judicially  noticeable;  neither  ia  an  affidavit  adminibley  for  the  reason  that  the 
court  remembers  that  it  was  offered  in  another  canse  and  admitted,  the  ooort 
then  stating  that  it  would  be  evidence  in  the  case  at  bar:  Baker  v.  MygaU, 
14  Iowa,  131.  As,  however,  a  ooort  judicially  knows  of  aU  prior  proceed* 
ings  in  the  same  case,  it  is  unnecessary  to  offer  evidence  of  a  former  trial  and 
the  verdict  returned  on  rach  trial  on  the  hearing  of  a  plea  in  bar  of  "  once 
in  jeopardy  ":  SkUe  v.  Bowen^  16  Kan.  476.  And  so  when  the  proceedings 
against  a  garnishee^  including  a  judgment,  are  conducted  as  part  of  the  suit 
against  the  original  defendant,  against  whom  judgment  had  slready  been 
rendered,  the  fact  that  the  judgment  was  against  the  original  defendant  need 
not  be  proved.  The  court  will  take  judicial  notice  of  that  fact:  Farrar  v. 
Baie$t  66  Tex.  193.  Still  a  judge  cannot  take  judicial  notice  of  a  oonvictian 
before  him  in  another  county  in  the  same  circuit:  State  v.  Bdwarda,  19  Ma 
674;  though  he  may  take  ju<Ucial  notioe  of  the  existence  before  his  oonrt  ef 
a  prosecntion  for  an  infamous  crime  against  one  called  on  to  serve  as  juror, 
and  is  authoriaed  to  exclude  him  from  such  service:  State  v.  Jaekeon,  85 
La.  Ann.  769. 

Where  the  infirmity  which  taints  a  oontraot  is  patent  upon  the  record,  it 
is  the  duty  of  the  court  to  notioe  it  ex  offieh,  without  its  being  pleaded,  and 
to  discountenance  any  attempt  to  enforce  iti  Oil  v.  WiUiame,  12  La.  Ann. 
219;  8.  C,  68  Am.  Dea  767. 

Buieat/Oimrt — A  court  will  judicially  notice  its  own  rules:  Ckmlee  t« 
Pratt,  9  Md.  73.  But  the  appellate  court  will  not  judicially  notioe  what  ari 
the  rules  of  the  court  below,  when  they  are  not  in  the  record:  Warden  v. 
Mendoemo  Cifmd^,  32  OsL  665;  Cutter  v.  Camthers,  48  Id.  178;  Sweeney  v. 
Stafford,  60  Id.  362;  Cherry  v.  Baker,  17  Md.  75;  SeoU  v.  Seott,  17  Id.  78; 
and  in  the  absence  of  proof,  the  presumption  is  that  the  proceedinga  had  in 
the  court  below  were  in  conformity  with  its  rules:  Cherry  v.  Baker,  eupra; 
Scott  V.  Seott,  eupra.  The  forms  of  the  courts  of  another  state  must  be  proved; 
Trigff  v.  Conway,  1  Hemp.  538;  and  judicial  notice  will  not  be  taken  of  the 
rules  adopted  for  the  regulation  of  tiie  various  departments  of  the  federal 
government,  or  those  established  by  the  board  of  land  oomnussioners  or  wax* 
veyor-general  of  the  United  States  for  the  state:  Eemley  v.  Tarpey,  7  ObL 
288. 

Ukitsd  Stati8  Lahb  L^wb.— Courts  will  take  judicial  notioe  of  tha 
United  States  land  laws,  and  of  the  acts  of  Congress  for  the  survey  of  lands 
within  the  state:  Diekenaon  v.  Breeden,  30  El.  279;  Bueltanan  v.  Whitman^  36 
Ind.  267;  of  the  United  States  government  surveys:  Wriffht  v.  PhtO^  S 
G.  Greene,  191;  MoeenumY.  Forreet,  27  Ind.  233;  and  of  the  relative  aitaa- 
tion  of  the  sections  and  quarter-sections  of  land  thereunder:  Prieger  v.  Jb* 
<^ange  etc  Int.  Co,,  6  Wis.  88.  So  judicial  notioe  will  be  taken  of  the  fact 
that  the  United  States  were  the  proprietors  of  land  granted  to  the  state,  and 
that  such  grant  was  made,  and  of  the  location  of  the  land:  Smith  v.  Steoene^ 
82  m.  554;  and  of  the  dedication  of  a  portion  of  the  land  for  bounties  to  sol- 
diers of  the  war  of  1812:  Dickeneon  v.  Breeden,  mtpra.  So  alM>  a  court  will 
lodicially  notioe  that  a  patent  to  state  lands  was  issoed  without  authority  ol 
law.  and  ia  therefore  void:  PeopUr.  (%ii(er«660kL  566.  And  where  a  qnssi 
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tion  of  tiffebM  been  triad  xvgardlflM  of  the  fM3t  that  tlM  land  i^  oontrorieeiy 
within  Ml  Lidieii  neervation,  there  is  %  mistrial,  notwitfastuidiiig  a  etip- 
of  the  pertiee;  for  pablio  policy  reqniree  the  ooait  to  take  nofeioe  of 
fast:  Fraiek  r.  Lamoatier,  2  Dak.  dl6. 
Tlie  mode  of  dividing  pnUio  lande  into  townahipe  and  aeetioiia  ia  jodiciaBy 
notioed:  Mornnum  t.  Forreii,  27  Ind.  233;  Buckamem  ▼.  Whitman^  36  Id.  2S7; 
and  where  all  the  pertiea  live  in  the  state,  and  the  land  ia  referred  to  by  ancfa 
diriaiona,  without  mention  of  the  state  in  which  it  liea,  it  will  be  preenmed  tiiat 
the  land  ia  within  the  state:  AiwaUrY,  Sckends,  9  VTim.  IGO;  and  the  county 
in  which  land  is  aitoated  will  be  known  from  the  deaeription  by  township  and 
finge:  Fogg  t.  Hohomb,  64  Iowa,  621.  Goorta  will  also  jndicially  notioe  that 
a  qnarter-eeetion  of  land  ia  made  np  of  four  forty-acre  traeta,  each  with  well- 
defined  bonnda:  Httt  w.  Boom,  43  HI.  477;  Qumn  v.  WindtmOer,  67  OaL  461; 
and  whenerer  a  daim  ia  made  that  a  qnarter-aection  contains  a  greater  area, 
•ffinnatiTe  proof  mnst  be  addnoed;  Quitm  t.  fFiMmiBer,  aiqpra.  Tb»  reoog- 
niied  abbreviatioiis  and  figores  nsed  in  deeoriptiona  of  land  patented  from 
the  United  States  will  alao  be  jadieially  nnderstood:  Jordan  Diiekmgete. 
As^nr.  Wagotta%  83  Ind.  60;  BiAard»mr.  Smder^  11  Or.  197;  and  see  ^«- 
cfkMKiiiT.IFMiMHs86Ind.S87;  itaaemar  t.  Jfao0»  18  Id.  87;  a  C.»  81  Am. 
Deo.  844. 

In  €Salifioni]%  it  will  be  jndieiany  notioed  that  the  claimant  of  land  vnder 
a  Merioan  or  fi^panish  grant  praeented  his  petition  to  the  board  of  land  oom- 
ndssloners  for  the  oonfirmation  of  his  titles  and  that  the  aame  was  confirmed 
by  the  board»  cr  by  the  distriet  or  anpreme  oooit  of  the  United  Statea^  before 
the  patent  was  ismd:  SempU  t.  ffagar,  27  CU.  168.  8o^  alao^  the  oharaoter 
of  mlniog  propwty  and  ita  original  ownsrahip  by  the  United  States  win  be 
Jndioially  notioed:  Bdekertie.  M.  Co.r.  Dtferrari^^Id.  160;  and  so  of  tha 
^tUttf  of  the  goreniment  with  leapeot  to  mining  landa:  Irwim  t.  PkUG^  6 
U.  140;  a  a,  68  Am.  Dee.  118. 

GivnuL  OouBflB  or  Natvbb. — Asamattsrof  oommcn  knowledga^  oooits 
tdbe  jndicial  notioe  of  the  general  oooiee  of  the  ssasons  and  of  hnsbsndry  and 
agrienltore:  Ihgd  t.  Bidti,  14  Ark.  286,  292;  a  0.,  68  Am.  Dea  874;  Bom 
T.  ^daweO;  60  Ind.  236;  AM  t.  AkoBonder^  46  Ind.  623;  TomSmmm  r.  Cfnm- 
JUU,  81  Ark.  657;  Makome^r,  Awrrocoekoa,  6l(M,  439;  PaUermmT.MeOamO' 
land;  8  Bland,  69;  of  the  harvest  time  in  the  oonnties  where  tbqr  preside: 
Makomeifr.Amrreooekieaf6lCoL439}  and  that  in  the  general  ooorse  of  agrionl* 
tnre  and  the  aeaacns  of  the  year  a  crop  will  not  be  ready  to  hsrvest  by  the  10th 
of  Angoat:  i^iyi t.  JUdh^  14 Ark.  286;  a C, 68  Am.  Dea 874.  Seen 
mant  to  extend  the  time  of  payment  ''to  the  sommur  "  of  a  given  year 
held  to  mesn  nntil  the  first  day  of  the  first  summer  month,  Jnne;  and  an 
agreement  to  extend  the  time  ''nntil  the  fall "  meant  to  the  first  day  of  Sep- 
tember: Abd  v.  Aleaoamder,  45  Ind.  523.  And  jndicial  notioe  will  be  taken 
of  the  fact  that  the  uae  and  occnpation  of  a  farm  daring  six  months^  whidi 
indnde  the  whole  of  the  cropping  season  of  the  year,  ia  wortii  more  tlmn  each 
use  and  oecopation  during  the  remainder  of  the  year:  Booo  r,  BomotH  60  U. 
236. 

But  it  is  only  of  Isots  of  unvarying  oocnrrenoe  that  courts  tdbe  Judicial 
notice^  and  they  will  not  know  judicially  of  the  viaoiaaitudes  of  climate  or  of 
the  aeaaous:  IHaoom  t.  ykeoUa,  39  El.  372.  Kor  will  they  judidaUy  notioe 
the  time  when  crope  of  wheats  oats,  and  barley  mature  in  another  county, 
becauae  the  time  for  thoee  crope  to  mature  varieo  greatly  in  difforent  parts  of 
the  state,  and  even  in  the  aame  locality  there  ia  a  di£Eerence:  Id.  So  where 
the  alleged  natural  law  whidk,  it  is  contended,  will  be  judioJaHy  noticed  is  a 
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matter  of  doabt^  it  miist  be  prored.  Tlierefore  the  oonrl  would  not  tak» 
Judicial  notice  that  the  age  of  a  tree  ooold  be  determined  by  tbe  oonniing  the 
eoncentrio  rings-shown  by  a  section  of  its  tmnk:  PaUermm  t.  MtCmmUaidt  # 
BUod,  09. 

The  general  role  here  preyniling  i%  that  it  is  not  neoamuy  to  ptove  things 
which  mnet  have  happened  according  to  the  crdinuy  conxm  of  natnre:  I 
OreenL  Er.,  eec  6;  Jte  v.  J^e,  8  But»  202;  Faig  v.  Prailfcig,  9  Jvg.  876* 
nierefore  it  is  obrioae  that  rach  iMti  of  nnraryiag  ooeorrenee  m  that  day 
foUowe  nighty  that  the  daya  are  longer  in  anmmar  than  in  winter,  and  th# 
moremanta  of  the  heaTenly  bodieai  wiU  be  Judicially  noticed  without  proof. 

Tm  ijn>  Coni oidbnob  ov  Datb  ov  Wsbk  with  Datb  ov  Momth.  -^ 
Akin  to  the  aabject-matter  of  the  Uat  paragraph,  ainoe  it  may  be  deemed  ik 
"ooniae  of  natnre^"  ia  the  matter  of  the  lapae  of  time.  Ooorta,  tharefore^ 
win  Jndidally  notice  the  diiforenoe  of  time  eziating  between  pkoea  of  dilieri^ 
ant  longitude,  and  that  a'  place  liea  aaat  or  waat  ol  Qreanwich,  and  conaa 
fuantly  haa  a  diflEerent  time  from  thatof  Oreenwieh;  OmfU  ▼.  Jfaroft,  4  Jnr.» 
N.  S.,  1112.  So  the  time  of  aonriae  upon  a  partienlar  day  ia  a  matter  proper 
for  the  judicial  oogniance  ol  the  court;  it  need  not  be  prored,  and  it  ia  com- 
petent for  the  court  to  inform  itaelf  by  cnnanlting  almaaaoa:  /Vopb  t.  CKer 
£m^  61  OaL  404.  And  Judicial  notice  ia  alw  taken  of  the  calendar,  and  of 
the  coinddanoe  4kf  the  daya  of  the  week  with  the  daya  of  the  month;  Attmam 
r.  OwM,  81  Ala.  167;  Sprowir.  Lawrence,  83  Id.  874;  PhUadelpkki  He.  R.  R^ 
Cb.  T.  LAmam,  68  Md.  209;  that  a  partionlar  date  falla  on  Sunday:  Mefnioek 
T.  Lee,  87  loira,  868;  aoch  aa  the  day  of  the  exeoutioa  of  a  contract:  Ckmgk 
T.  Ceggme,  40  Id.  826;  and  that  a  preaantmant  on  December  14th  of  a  not* 
dne  December  16th  waa  mod.  buffliuttt  the  latter  date  in  that  Tear  waa  Sub* 
day:  Seed  v.  WOeon,  41  K.  J.  L.  29.  The  ooincidenoe  of  the  dajrs  of  th# 
week  with  the  daya  of  the  month  wiU  alM>  be  noticed  for  the  pnrpoae  ol  de- 
termining that  a  apedfied  day  fell  in  the  aeoond  week  in  the  term  of  the  eour^ 
below:  i?o0»«  ▼.  AMe^  60  Ala.  102.  And  likewiae  Judidal  notice  waa  takna 
that  there  waa  but  one  twanty-fiiat  day  of  July  in  the  year  1884:  Peepk  t» 
T%tmipeon,  28  CU.  217. 

Furthermore^  under  the  head  ol  natural  law,  it  b  held  that  hi  baatardy 
prooeedinga  non-aooeaa  of  the  huaband  of  the  woman  need  not  be  proted 
during  the  whole  period  of  the  wife'a  pregnaoqy.  It  is  anfficrient  if  the  dr» 
enmatanoea  ol  the  caae  ahow  a  natural  impoaaibility  that  the  huaband  could 
be  the  father,  aa  where  he  had  acceaa  only  a  fortnight  before  the  birth:  KSn^ 
r,  Luffe,  8  Saat^  193.  And  if  the  raoord  alicwa  that  the  anoeator  died  thirty- 
two  yeara  before  the  conmiencement  d  the  auit,  the  court  wiU  take  judicial 
Dotioe  that  ten  yeara  have  elapaed  ainoe  hia  children  attained  their  nnjority  t 
/%y(f  ▼.  JoftMon,  2  Litt  109. 

Huaiuno  ov  Bnoubh  Wobds  avd  Pmuna,  and  of  the  idioma  of  tha 
▼emacular  langnagp,  ia  a  matter  moat  properly  within  the  judicial  knowl- 
edge d  the  court:  KhodLte  v.  Noffibt,  66  OaL  678;  SiaJbe  t.  BaldMt^  12  Facu 
B^.  318  (Kan.):  ComnumweaUh  v.  Kneelamd,  20  Pick.  239;  Bmie^  y.  Kakh- 
maaoo  He.  Co.,  40  Mich.  261;  AdUer  y.  State,  66  Ala.  16.  The  atandard  dio» 
tionariea  may  be  uaed:  Commonwealth  ▼.  Kneehnd,  empra;  and  a  court  may 
take  judicial  notice  that  Webater'a  Unabridged  Dictionary  ia  a  atandarJ 
authority  aa  to  the  meaning  of  Bngiiab  worda,  and  may  permit  hia  definitioD 
of  thoee  worda  to  be  giren  in  evidence  to  the  jury:  Adier  r.  State,  66  Ala» 
16.  The  fluctnationa  and  mutations  of  the  language  are  furthermore  judi* 
eially  noticed  in  arriring  at  H^  intentiona  of  peraona  in  their  tranaaetiooas 
Vemaia  r.  ffopUm,  1  J.  J.  (|^^  286;  a  C,  19  Am.  Dec.  92.    But  th« 
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Judicial  knowledge  of  the  court  is  confined  to  the  TSngligh  language,  and  will 
not  extend  to  the  proper  orthography  or  pronunciation  of  namea  in  tfa» 
Polish  language:  State  t.  John^m,  26  Minn.  316.  English  woida  the 
ing  of  which  is  well  understood  will  be  judicially  noticed,  though  tfaey 
too  vulgar  to  be  oontained  in  any  dictionary:  Edgar  v.  MeOutekaHf  9  Ma 
759;  Lindk  v.  Kelletj,  25  Ind.  278;  a  C,  87  Am.  Dec.  362.  And  the  genetal 
and  no^rioua,  though  local  signification,  that  is,  local  to  the  state,  of  a  ward 
or  phraae  may  be  judicially  noticed,  as,  for  example,,  the  meaning  of  tiie 
words  '*  squatter  riot "  in  California:  Clarhe  ▼.  FUch,  41  Cal.  473.  In  fad^ 
in  the  case  of  phrases,  and  worda  too^  the  criterion  is,  as  it  is  oTsrywhera 
throughout  thia  subject  of  judicial  notice,  "common  knowledge ** or  "gen- 
eral notoriety."  The  meaning  of  current  phrases  which  everybody  under^ 
stands  is  veiy  properly  judicially  noticed  without  proof;  such  as,  in  a  aland^r 
suit^  the  meaning  of  "pettifogging  shyster,"  or  that  "Beecher  business, " 
by  reason  of  which  it  was  said  that  a  minister  lost  his  situation,  means  adul- 
tery: Baikjf  ▼.  Kalanumoo  etc  Ca,  40  Mich.  251;  see  also  Hoare  t.  SUverloekf 
12  Jnr.  605;  S.  C,  12  Q.  B.  624;  and  the  m«wming  of  any  words  and  idioms 
in  the  vernacular  language  must  be  judicially  understood,  and  in  such  cassi 
a  pleading  in  an  action  of  libel  or  slander  need  contain  no  coUoquinm  or 
innuendo  to  point  their  meaning:  Bhodee  v.  Nagke^  66  OaL  678.  If,  however^ 
the  phrase  is  not  a  matter  of  common  knowledge,  it  cannot  be  judicially  un- 
derstood, and  such  was  the  case  with  respect  to  the  term  '*coit-book  prin- 
ciple," as  applied  in  England  to  the  method  of  conducting  partnerships  and 
oorporations.  The  phrase  was  not  sufficiently  well  known  to  enable  the 
court  to  dispense  with  proof  in  regard  to  its  meaning;  fn  re  Bodmin  M.  Co., 
23  Beav.  370.  And  the  same  conclusion  was  reached  in  Maryland  in  regard 
to  the  meaoMig  of  the  words  "  black  republican,"  in  a  statute:  Mayor  etc.  i^ 
BaUimare  v.  Statr,  15  Md.  376;  S.  C,  74  Am.  Deo.  573.  But  the  phraas 
"  gift  euteqirirte/'  as  used  in  a  statute  prohibiting  lotteries,  etc,  was  of  suffi* 
dent  notorii'ty  to  be  understood  by  the  courts  and  was  dedbred  to  mmm 
substantially  a  sdieme  for  the  division  or  distritration  of  certain  artidea  ol 
property,  to  be  determined  by  chance  amongst  those  who  have  taken  shares 
in  the  scheme:  Lohman  v.  State^  81  Ind.  15.  So  a  Florida  court  has  con- 
cluded that  it  may  judicially  understand  the  meaning  of  the  word  "  whisky  ** 
without  violating  the  rule  that  its  meaning  must  be  oommonly  known:  ^resi 
y.State,  2  Southern  Rep.  1  (Bla.).  And  likewiseof  the  meaning  of  the  words 
"  malt  liquor,"  aa  used  in  a  penal  statute,  and  the  court  may  give  its  defiai- 
tion  in  charge  to  the  jury:  Adkr  v.  State^  55  Ala.  16. 

Aibreviaiione  well  and  commonly  known  are  judicially  understood  by  tht 
eoort.  Thus  the  recognised  abbreviations  and  figures  ordinarily  employed  ia 
describing  lands  originally  granted  by  United  States  patent  are  judicially 
Botioed:  See  "United  Statea  Lsnd  Laws,"  mtpra;  Jordan  v.  Dikkmg  etc 
Aee*n  v.  Woifoner,  33 Ind.  50;  FraurY.  State,  7 N.  E.  Bep.  203 (Ind.);  Richard' 
mm  V.  Snider,  11  Or.  197.  So  the  ordinary  abbreviations  of  "Christian" 
names,  such  as  "Christy  "  for  "Christopher":  ITeaser  v.  McBOiemm,  13  Ma 
89;  that  the  letters  "N.  P.  "and  "J.  P.  "after  a  signature  signify  respectively 
notsry  public  and  justice  of  the  peace:  Bowleg  v.  Berrkm,  12  El.  198,  200| 
Outttuek  V.  People,  4  Scam.  478»  481;  that  the  abbreviation  "  Adm'r,"  follow- 
ing  the  plaintiff 'a  name  in  a  complaint^  is  an  abbreviation  for  the  word  "ad- 
ministrator ":  i/oseiey  v.  Jlfastm,  37  Ala.  216;  the  signification  of  the  letten 
"C.  a  D.":  UnUed  Statee  Expreae  Ckk  v.  Ke^er,  59  Ind.  263;  son^ra.*  ife- 
^kM  V.  Paei/U  Bxprtu  Co,,  12  Mo.  App.  401;  and  that  whenaffized  to  pack- 
afes  sent  by  common  carriers  from  seUer  to  buyer  they  mean  that  a  delifeij 
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b  to  be  made  upon  payniBiit  of  the  charges  doe  the  aeller  for  the  price  aod 
the  carrier  for  the  carriage  of  the  gootU:  State  ▼.  Inioaioatkig  LiquorB^  73  Me. 
878.  These  abhreviations  are  judicially  understood  hecanse  they  i^  generally 
andcratood,  and  there  are  many  otlier  abbreviations  which  are  judicially  un- 
derstood, and  it  is  unnecessary  to  have  formal  decisions  of  courts  to  determine 
the  fact.  Imleed,  it  may  well  be  suruilded  that  the  question  will  never  be 
raised  as  to  the  [)ropriety  of  taking  judicial  notice  of  the  signification  of  such 
eonunon  ablircviatious  as  A.  D.,  Mr.  and  Mrs.,  Dr.  for  doctor,  per  cent,  or 
•tc  These  abbreviations,  and  many  others  that  might  be  mentioned,  are  so 
eonmion  and  well  known  as  to  be  virtoally  as  much  a  part  of  the  English  laa* 
goage  as  any  words  in  it.  They  are  taoght  in  the  schools,  and  are  understood 
by  every  one  that  can  read  and  write.  But  every  abbreviation  is  not  of  this 
character,  is  not  well  and  generally  understood,  and  is  therefore  not  a  proper 
•abject  for  jndidal  knowledge.  Of  this  kind  are  abbreviations  peculiar  to 
particnlar  trades  and  professions,  and  not  generally  known  to  any  but  the 
members  thereof.  Thus  it  was  very  properly  held  that  the  court  could  nol 
judicially  know  the  meaning  of  the  printer's  marks,  "Oct.  8^  4t,"  at  the  fool 
of  an  advertisement,  and  could  not  interpret  them  without  evidence  as  to 
their  meaning:  Jokmon  v.  BobertaoHf  31  Md.  476.  The  Texas  courts  do  not 
understand  judicially  the  meaning  of  the  abbreviations  ''Maraud  "La.**! 
MUig  V.  Park,  8  Tex.  205;  Ruatell  v.  Marimt  15  Id.  238;  see  also  Vivian  v. 
Btate,  16  Tex.  App.  262.  Though  if  ever  there  were  or  is  a  branch  of  the 
law  for  "judicial  law-making,"  judicial  notice  is  certainly  that  branch;  yet 
it  seems  obvious  that  in  this  case  the  Texas  courts  have  gone  too  &r,  and  have 
tnmsgressed  openly  the  rule  of  "common  knowledge."  But  it  will  be  re- 
membered that  the  Texas  courts  are  more  stringent  than  the  courts  elsewhere 
upon  the  matter  of  judicial  notice.  Thus  they  refused  'to  admit  a  judicial 
knowledge  that  New  York  and  New  Orleans  were  beyond  the  limits  of  their 
state,  though  this  is  not  to  be  presumed  to  have  been  outside  of  the  comnuai 
knowledge  of  people  of  Texas:  See  "Geographical  Facts, "siipi'a;  WJditoekr. 
Civftm,  22  Tex.  108;  jRusMy,  Mariin,  16  Id.  238. 

SciKNTiFio,  STATranoALi  AJfii  Btmtlab  Facts. — Fkots  of  this  nature 
which  are  universally  known,  and  which  may  be  found  in  encyclopedias,  dio- 
tiouaries,  or  other  puUieationa,  wiU  be  judicially  notice<L  but  they  must  be 
of  such  universal  notoriety  and  so  genenilly  undenstocKl  that  they  may  be 
regarded  as  forming' part  of  the  common  knowledge  of  every  person:  Kaokh 
type  Kmjrtiring  Co.  v.  Hoke^  30  Fed.  Rep.  444.  l^gal  weights  and  measurci 
are  therefore  judicially  noticed:  Hockin  v.  Cooke^  4  Term  Hep.  314;  (IreenL 
£v.,  sec  6;  but  not  a  rule  fur  the  mcasuremeut  of  com  in  shuck,  nor  willtho 
court  declare  that  a  railroad  car  twenty -six  feet  long,  eight  feet  wide^  and 
four  feet  high  cannot  hold  three  hundred  bushels  of  corn  in  tlie  shnokt 
Souih  and  North  AUibatna  JR.  B.  Co.  v.  H'ood,  74  Ala.  449;  S.  C,  49  Am.  Bep. 
819. 

In  adjudicating  upon  surveys,  the  courts  are  bound  to  notice  judidslly 
the  magnetic  variation  from  the  true  iiuTiilian,  aud  its  progress  from  the 
time  of  an  original  survey  down  to  tlie  making  of  the  one  in  (|uestion.  Such 
variation  is  one  of  those  principles  '^^itich  thin  court  are  iMnind  to  notice,  as 
relative  to  surveys,  as  much  as  they  would  be  bound  to  imtice  the  laws  of 
gravitation,  the  descent  of  the  waters,  the  diurnal  revolution  of  the  earth, 
or  the  change  of  seasons,  in  cases  where  they  would  apply  *':  Bryan  v.  Beck* 
ky,  6  Litt.  91;  8.  C,  12  Am.  Dec.  276.  So  the  art  of  photography,  the  me- 
chanical  and  chemical  process  employed,  the  scientific  principles  on  which 
thay  are  based,  and  their  results,  are  judicially  noticed:  Ltika  T.  Calhomm 
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County,  52  Ala.  115;  Cowley  v.  People,  83  N.  Y.  464;  &  C,  8  Abb.  K.  C  1. 
See  also  Uddenook'e  Caae,  76  Pa.  8t.  340;  Comena  t.  Higglme,  I  Abb.  App. 
451.  So  in  SUUe  y.  Ilayes,  78  Mo.  307,  it  was  held  that  the  fact  tiiat  ooal  oil 
18  inflammable  may  be  judicially  noticed;  bat  in  MoeUy  ▼.  Vermont  MuL  Fire 
ins.  Co.,  55  Vt.  142,  it  was  held  that  the  question  whether  gin  ajid  tmpentiiie 
«re  inflammable  liquids  within  the  conditions  of  an  insoranoe  policy  wae  a 
^nestion  of  fact  for  the  jury;  while  in  New  York  the  courts  will  not  jadl- 
•cially  notice  that  keroeene  oil  is  a  refined  coal-oil  or  a  refined  earth-oi],  and 
"it  is  held  that  a  policy  of  insurance  containing  a  condition  againat  the  use  ol 
refined  earth  or  coal  oils  is  not  vitiated  by  the  use  of  kerosene  oil  in  tlie 
-absence  of  proof  that  the  kerosene  used  was  such  an  oil:  Bemmett  ▼.  North 
BriUah  etc  Ins.  Co.,  8  Daly,  471. 

The  nature  and  character  of  wines,  liquors,  and  malt  liquors  is  a  matter  of 
euch  general  notoriety  that  courts  will  take  judicial  notice  thereof  in  ques- 
tions arising  under  sUtutes  restricting  their  use  and  sale.  The  meaning  of 
*'malt  liquor," — that  ale  and  beer  are  malt  liquors:  Adler  v.  State,  55  Ala. 
16;  Wiles  v.  State,  33  Ind.  306;  State  v.  OoyetU,  11  R.  I.  592;  and  that  beer  ia 
a  malt  liquor  prepared  by  fermentation,  and  is  intoxicating,  are  facts  that  are 
judicially  noticed  by  the  court:  Myers  ▼.  State,  93  Ind.  251  (oTermling  lOare 
▼.  State,  43  Id.  483;  Lathrope  v.  State,  50  Id.  555;  SchJoeser  v.  State,  55  Id.  82; 
Shaw  V.  StaU,  56  Id.  188;  Plunkett  ▼.  State,  69  Id.  68;  and  KurUt  ▼.  State,  79 
Id.  488);  BriffeU  v.  State,  58  Wis.  39;  S.  O.,  46  Am.  Rep.  621.  And  in  Joois 
eon  V.  State,  19  Ind.  312,  it  is  negatively  held  that  a  court  does  not  jndidally 
know  that  wine  is  not  intoxicating,  and  will  not  question  the  right  of  the 
legislature  to  declare  it  to  be  intoxicating.  So  courts  and  juries  take  judicial 
notice  that  whisky  is  an  intoxicating  liquor  without  proof  of  the  fact:  EkMQon 
yr.  State,  53  Id.  162;  Harynan  y.  State,  18  Id.  450;  CommmweaUh  v.  Pectkam, 
-2  Gray,  514;  Fi-ese  y.  State,  2  Southern  Rep.  1  (Fla.).  And  so  also  it  will  be 
judicially  noticed  that  brandy,  blackberry  brandy,  which  is  merely  a  partion- 
lar  kind  of  brandy,  and  gin  are  intoxicating  liquors:  Commomoealth  t.  Pedb- 
ham,  sttpra;  Fenton  y.  Slate,  100  Ind.  598. 

Courts  will  also  take  judicial  knowledge  of  the  patentability  of  an  inyen> 
tion  where  the  questions  involved  are  matters  of  common  knowledge  or 
things  in  common  use:  King  v.  OaUun,  109  U.  S.  99;  Terkune  v.  PhiUxps,  99 
Id.  592;  though  not  otherwise:  Kadlatype  Engraving  Co.  v.  Hobe,  30  Fed.  Rep. 
444.  And  it  is  the  duty  of  the  court  to  diwniRB  a  suit  brought  to  restrain 
the  infringement  of  letters  patent  where  the  device  or  contrivance  for  which 
they  were  granted  is  not  patentable,  though  that  defense  is  not  set  np:  Slate- 
-oon  V.  Railroad  Company,  107  U.  S.  649. 

Courts  will  also  judicially  notice  "annuity  tables"  or  the  "American 
Table  of  Mortality,'*  for  the  purpose  of  ascertaining  the  value  of  a  wife's  in- 
choate or  contingent  right  of  dower  in  her  husband's  lands:  Oordon  r, 
Ttctedy,  74  Ala.  232;  S.  C,  49  Am.  Rep.  8ia  See  also  Donaideom  v.  Misete- 
^ippi  R.  R.  Co.,  18  Iowa,  280;  S.  C,  87  Am.  Dec  891;  and  the  note  to  Ad^ 
vxyrih  v.  Kittridge,  59  Id.  185  et  seq. 

But  in  Missouri  the  courts  will  not  take  judicial  notice  of  the  sappoaed 
fact  that  during  a  particulsu:  season  of  the  year  what  are  known  as  Texas 
^cattle  have  some  contagious  or  infectious  disease,  communicable  to  native 
cattle  by  contact:  Bradford  v.  Floyd,  80  Mo.  207. 

PoiJTTOAL  AND  SoGiAL  Faots. — The  political  and  aodal  conditioa  of  the 
country  which  they  judicially  rule:  Irwin  v.  Phillips,  6  CaL  140;  8.  C,  63 
Am.  Dec  113;  Merced  Mining  Co.  v.  Fremont,  7  CaL  325;  and  the  conditioQ 
t>f  the  public  mind:  Ross  v.  AustiU,  2  CaL  192;  being  matters  <if  general  no- 
toriety, are  proper  subjects  of  judicial  cognixaaoc 
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Hie  flomnt  ooina  of  a  ooontry,  whether  crtahlwhed  hf  itelale  or  eofffconi, 
will  be  noticed  Jadicially.  The  chancter  of  the  circolatiiig  medivm  of  the 
ommtry  ie  %  matter  for  Judicial  cognianoe^  together  with  the  pqpidar  lan- 
guage in  use  with  reference  to  it:  Latmpton  v.  Sdggardf  3  B.  Mom.  149;  Vonei 
T.  Oven^reei,  4  Id.  547;  United  Slates  7.  Bumea,  6  McLean,  23;  UfAed  8taie§ 
T.  Ameriean  Oold  CoinSf  1  Woolw.  217;  Shaw  ▼.  State^  3  Sneed,  86.  And  the 
emrency  of  the  state  at  a  given  time,  and  ita  character  and  condition,  mnal 
be  noticed  by  the  ooorte  thereof:  B^fi)rd  ▼.  TucheTf  44  Ala.  89;  SimmoM  r, 
Trmnbo^  9  W.  Va.  858;  ffart  y.  State,  55  Ind.  599;  Belloe  y.  Davie,  38  OeL 
857.  Therefore  a  court  will  judicially  notice  that  a  United  Stetes  coin  of 
the  value  of  ten  dollars,  is  an  eagle:  DaUff  y.  State,  10  Ind.  536;  that  "as  a 
part  of  the  history  of  the  time,  legal-tender  notes  always  have  been  and  yet 
are  "  of  much  lees  value  in  the  market  than  gold:  Belloe  r.  Davie,  38  OsL  257; 
that  "gold  coin  baa  ceased  to  be  used  in  the  business  of  the  country  as  money, 
and  has  become  an  article  of  merchandise  and  traffic  **:  United  Statee  v.  Amer' 
iean  QM  Came,  1  Wodw.  217  (1868);  and  that  national-bank  stock  constitutes 
a  material  portion  of  the  moneyed  capital  of  the  stete:  Waeaon  y.  Fint 
national  Bank,  8  K.  K  Bep.  97  (Ind.).  So  the  stete  and  condition  of  the 
confederate  currency,  issued  during  the  Oivil  War,  will  be  noticed  as  a  matter 
of  public  history:  Sknmone  v.  Trumio,  9  W.  Va.  358;  Keppel  v.  Petereburg 
i?.  B.  Co,,  Chase's  Dec.  167;  and  see  Modawell  y.  Hobnee,  40  Ala.  391.  But 
the  value  of  Canada  currency,  or  the  rate  of  Canadian  interest,  are  not  prop- 
erly cogniaable  by  courte  of  this  country:  Kermott  v.  Ayer,  11  Mich.  181. 

The  population  as  determined  by  the  United  Stetes  census  returns  will 
be  noticed  by  the  courte:  People  v.  WiUiame,  64  CaL  87;  and  they  will  take 
judicial  notice  of  the  population  of  the  cities  and  counties  within  their  juris- 
diction as  determined  by  these  returns:  Worceeter  NaL,  Bank  v.  Cheney,  94 
HI.  430;  State  v.  Jueticee  qf  County  Court,  1  S.  W.  Bep.  307  (Mo.);  Welch  v. 
County  Court,  1  S.  E.  Bep.  337  (W.  Va.). 

It  cannot,  however,  be  assumed  without  proof  that  a  bank  makes  a  profit 
by  selling  exchange  on  New  York  City  at  one  half  of  one  per  cent:  Murray 
V.  Barney,  84  Barb.  336;  the  current  rates  of  exchange  between  commercial 
pointe  not  being  a  matter  of  sufficientiy  common  knowledge  and  notoriety  to 
be  a  proper  subject  of  judicial  cognizance:  Lowe  v.  BUee,  24  HI.  168;  S.  C, 
76  Am.  Dec  742. 

Nor  is  it  a  matter  of  such  common  knowledge  that  a  court  can  judicially 
determine  without  evidence  the  question  whether  or  not  there  are  proper 
and  legitimate  modes  of  using  money  in  procuring  the  concurrence  of  the 
members  of  the  legislature  in  the  passage  of  a  law:  Judah  v.  Trustees,  16 
Ind.  56w 

But  the  courte  of  Alabama  will  judicially  notice  that  the  grand  and  sub- 
ordinato  lodgee  of  Free  Masons  in  Alabama  constitute  a  chariteble  or  elee- 
mosynary corporation:  Burdine  v.  Grand  Lodge  qf  Alabama,  37  Ala.  478. 

A  court  will  not  judicially  notice  the  general  organization  of  the  Methodist 
Episcopal  Church,  ite  administration  and  control  over  local  churches  of  that 
denomination  and  their  property:  Sarahass  v.  Armstrong,  16  Kan.  192.  But 
in  Humphrey  v.  Bumside,  4  Bush,  215,  225,  it  was  said  that  the  separation  of 
the  Methodist  Episcopal  Church  in  two  Methodist  Episcopal  Churches,  the 
one  north  and  the  other  south  of  a  common  boundary  line,  has  been  the  sub- 
ject of  much  discussion,  in  which  the  whole  community,  more  or  less,  felt  an 
interest,  and  was  an  event  that  connected  itself  with  and  formed  a  part  of 
the  history  of  the  country,  of  which  no  well-informed  man  could  be  ignorant^ 
and  from  ite  notoriety  oourte  would  take  judicial  notice  of  it  without  proot 
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In  prise  caaet  ihe  settled  oonne  of  trade  in  violating  a  blockade,  and  tiie 
•mployment  of  the  Teasel  before  in  soch  trade,  and  the  fact  that  her  daimani 
had  before  been  engaged  in  such  trade,  will  be  notioed  by  the  oofut:  1%9 
WUIiam  IL  Northrop,  BUtcbf.  Prize,  235;  The  Minna,  Id.  333;  1%8  Meneg^ 
Id.  187;  ThA  PeUrhoff,  Id.  463. 

A  ooart  will  also  take  judicial  notice  that  the  proTinoe  of  Upper  Canada  is 
a  foreign  country;  that  it  forms  no  part  of  oar  own;  that  it  has  a  government 
and  coorts;  and  that  these  courts  proceed  according  to  the  coarse  of  the  com- 
mon law:  Lasiier  ▼.  WtttcoU,  28  N.  Y.  146;  a  C,  82  Am.  Bee.  404.  Bat 
notice  will  not  be  taken  that  a  bank  located  in  a  foreign  state  ia  iusolvent; 
Marhet  Bamk  ▼.  Pan^  Bank,  27  Hun,  465. 

Othbb  Matters  of  Coimam  Knowlxdok  oovoERimfo  Busmssa,  Rail* 
ftOADS,  xra  — All  matters  of  common  knowledge  and  general  notoriety  an^ 
as  we  have  seen,  judicially  noticed:  Brumagim  ▼.  Bradthaio,  39  CaL  40;  Hofft 
V.  Russell,  6  Sup.  Ct.  Bep.  881;  WassonY.  FirM NaUondl Bank,  8  N.  E.  Rep, 
97  (Ind.).  Upon  this  principle,  courts  wiU  take  judidal  notice  of  the  nature 
of  tiie  business  of  mercantile  agencies:  Eaton  t.  Apery,  83  N.  Y.  31;  Ooodwb^ 
T.  OoIdamUh,  49  N.  Y.  Super.  Ct.  100;  Naugatuck  CuUery  Co,  r.  Babooek,  22 
Hun,  481;  Otnetee  Coumty  Savings  Bamk  t.  Michigan  Barge  Co,,  52  Mich.  164. 
Likewise  judicial  notice  is  taken  of  the  authority  of  the  m^nn^/rn^g  agents  of 
a  railroad  corporation;  and  in  the  absence  of  any  evidence,  the  court  will  pre- 
snme  that  its  superintendent  ia  empowered  to  conduct  its  ordinary  business 
transactions:  Sacalaris  ▼.  Eureka  etc  B,  B,  Co,,  18  Nev.  155;  S.  C.,  61  Am 
Rep.  737.  So  the  ordinary  powers  of  the  cashier  of  a  bank  may  be  judicially 
noticed:  Sturges  v.  Bank  qf  drcMUe,  11  Ohio  St.  153,  167.  But  judicial 
notice  cannot  be  taken  of  what  officers  and  employees  are  required  for  the 
proper  conduct  of  the  business  of  a  bank,  nor  what  are  their  several  duties 
and  functions.  These  may  vary  according  to  the  location  and  business  of  the 
bank.  It  is,  however,  a  matter  of  such  common  observation  that  oourte  can- 
not be  ignorant  of  the  fact  that  in  the  administration  of  the  daily  affiurs  ol 
a  bank  some  one  besides  a  cashier  must  have  access  to  its  funds:  La  Rose  ▼. 
Logansport  National  Bank,  102  Tnd.  332,  340. 

So,  also,  a  court  will  take  judicial  notice  of  the  peculiar  nature  of  lotteriea 
or  **  gift  enterprises,"  and  of  the  mode  in  which  they  are  generally  oonduoted: 
Salomon  v.  StiUe,  28  Ala.  83;  Lohman  v.  State,  81  Ind.  15. 

As  a  matter  of  ordinary  anil  common  knowledge,  courts  wiU  also  take 
juflicial  notice  of  the  changes  in  the  course  of  business  in  the  country,  and  of 
new  processes  of  practical  utility  in  facilitating  trade,  and  will  consider  each 
innovations  in  a4iju8tiug  the  rights  of  parties;  for  example,  the  process  by 
which  loaded  cars  are  transferred  from  the  track- of  a  railway  upon  one  side 
of  a  river  to  those  of  a  railway  upon  the  other  side  without  breaking  balk: 
Whj'jlns  Ferry  Co.  v.  Chicago  f/A  /?.  B,  Co.,  5  Mo.  App.  348.     So  the  ordinary 
Bj>ee<l  of  railway  trains  between  well-known  cities  may  be  a  subject  of  judi* 
cial  cognizance;  but  it  may  be  doubted  that  a  court  should  take  judicial 
cognizance  of  the  schedule  time  for  the  departure  and  arrival  of  trains:  Pearos 
V.  LaivjtU,  101  Pa.  St.  607;  S.  C,  47  Am.  Bep.  737.    The  methods  and  de- 
gree of  care  commonly  u.icd  by  railroad  companies  in  the  transportation  of  ca^ 
tie  are  judicially  noticed:  Micfiigan  etc,  B,  B,  Co,  v.  McDonongh,  21  Mich.  194 
Courts  will  also  notice  judicially,  in  the  absence  of  countervailing  proo^  such 
a  general  rule  as  that  all  trains  runningupon  a  nulroad  are  run,  directed,  and 
controlled  under  the  authority  of  the  owners  of  the  road;  and  in  an  action  for 
damages  for  an  injury  caused  in  running  the  trains,  it  will  be  presumed  that 
they  were  owned  and  controlled  by  the  owners  of  tiie  road,  in  ihe  alieenoe  ei 
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proof  that  they  mm  under  the  anthority  of  leasees  of  the  road  or  others: 
SmUh  HcB,  R.Co.  v.  PUjrten^  62  Ala.  30a;  EvantvUle  fie,  R.  R,  Co,  r.  SmUht 
66  Ind.  92.  So  a  oourt  took  judicial  notice  that  a  box  freight*car  standing 
still  at  a  highway  crossing  was  not  of  itself  a  frightful  object  to  horses  of  or- 
dinary gentleness,  holding  that  such  a  fact  as  this  was  not  a  question  for  tha 
jory:  OUberi  t.  FlkU  efc.  i^f  Co.,  61  Mich.  488;  S.  C,  47  Am.  Hep.  692. 

So  a  oonrt^  from  its  knowledge  of  the  prices  of  labor  aud  the  topography 
«l  the  oonntry,  may  jndioiBlly  know  that  twenty-five  dollars  an  acre  is  too 
mnch  for  clearing  one  hundred  acres  of  land*  though  it  might  not  know  what 
would  be  the  exact  cost  of  Um  worki  Be0  t.  Bamtt,  2  J.  J.  Manh.  616^  631, 
632. 

So  courts  Judicially  know  some  weapons  to  be  deadly;  and  an  indictment 
voder  tha  stetute  for  an  assault  with  an  az  need  not  aver  that  the  assault 
wae  made  with  a  deadly  weapon,  as  the  court  takes  judicial  knowledge  of 
the  character  of  the  weapon:  DoUarhide  t.  United  8tate$,  1  Morris,  233; 
8.  C,  39  Am.  Dec  46a  So  a  court  will  judidally  know  that  a  "fence-pole" 
is  a  heavy  club:  Baher  y.  Hope,  49  OsL  698. 

A  court  will  Judicially  know  what  a  billiard-table  is^  and  that  it  is  not  a 
table  at  which  faro  ia  usually  played:  State  t.  Priee,  12  Gill  &  J.  280;  B,  C, 
S7  Am.  Dec  81.  And  a  court  will  not  Judicially  notioe  that  ''pool "  neoea- 
aarily  inyolvea  gaming  for  money  or  yalue,  so  as  to  make  the  keeping  of  a 
pool-table  unlicenaable:  3o  parte  Bemert^  62  CSaL  631.  A  court  also  knowa 
judicially  what  an  ice-cream  freeser  is:  Brown  ▼.  Ptper^  91  U.  S.  37,  42. 

Where  serTice  of  a  demurrer  or  answer  is  not  required  in  all  cases,  but 
only  when  the  adyerse  party  or  his  attorney  liyes  within  the  county  in  which 
the  action  is  pending,  and  it  does  not  appear  that  either  resided  in  the  county 
where  the  action  was  pending,  the  court  cannot  judicially  know  that  a  service 
of  a  copy  of  a  demurrer  was  required  under  the  statute:  Oliphanl  t.  fPTUtnqf, 
84  Cal.  28.  Nor  can  a  court  judicially  notice  that  communication  by  mail 
eorists  between  any  two  places,  so  as  to  admit  of  service  of  notioe  of  appeal 
by  that  means:  PtopU  v.  Alameda  TurnjHke.  Co.,  30  Id.  184,  186.  So  in  an 
action  to  recover  a  tract  of  land,  the  court  will  not  take  Judicial  notice  of  a 
title  in  the  laty  of  San  Francisco  which  is  not  pleaded  or  proved:  Pioche  t. 
Panl,  22  Id.  111. 

A  court  cannot  know  Judicially  the  ago  of  a  person  arraigned  for  a  crime: 
Btejphenaon  v.  State,  28  Ind.  272;  nor  that  a  vessel  found  at  a  wharf  is  en- 
gaged in  navigating  the  high  seas  or  tho  navigable  inland  waters  of  the  atate^ 
or  is  employed  in  trade,  conmieroe,  or  navigation  of  any  sort  or  in  any  man* 
Bar:  People  v.  Steamer  America,  34  Cal.  G79;  nor  whether  the  judgment  of  a 
city-hall  commission  was  correct  with  respect  to  the  suitable  character  of 
latiiing:  Mulrein  v.  KaUoch,  61  CaL  622.  But  such  oases  as  theso,  not  l»eing 
matters  of  common  knowledge  or  general  notoriety,  axa  left  to  the  determina- 
tion of  Jury  from  the  evidence  introduoed. 

Equitt  mat  RiOiiBVB  AOAinsT  JxjDQUExn  Obtadted  by  Fraud,  accident^ 
■urprise,  or  mistake:  See  Litel\field*B  Appeal,  73  Am.  Dec.  GG'2,  and  casea  cited 
in  the  note  667;  but  a  Judgment  at  law  wiU  not  be  relieved  against  in  clian- 
eery  on  the  ground  of  neglect  to  attend  the  oourt  through  f oigetfulness  of 
fte  action  or  the  day  and  time  of  holding  court:  Warner  v.  Conani,  68  Id. 
178;  m^Kempr.  Cook,  70 Id.  681. 

Tbb  pbihoifal  gasb  IB  omD  in  Toffhrr.  Cfraham,  18 La.  Ann.  666b  &•  CL* 
foi^  p.  699,  and  folknrod  upon  the  point  cf  Judicial  notioa. 
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Gbieff  v.  Boudousquib. 

[18  LODIIIAHA  AmrUAL.  68LJ 

Ftomre  abb  oitbr  Held  Partnbbs  ab  to  Thibd  Pnoovs  wlMn»  ehlMi 
ezpraHly  or  by  jvst  implicatioiit  tihey  are  not  to  be  deemed  pertaen  ei 
between  themselves. 

Qm  D  RiSFOMSiBLB  TO  TmtD  PiRSONS  AS  Pabtnxb  if  he  lende  his  neme 
M  pertner,  or  suffers  his  name  to  be  naed  in  the  bosiness^  for  ha  may 
indnoe  third  persons  to  give  that  credit  to  the  firm  whieh  otherwise  il 
would  not  receive  nor  perhaps  deserve. 

Action  by  Orieff  and  Byrnes  against  Boadoasqiiie  and  Fot^ 
tier.    The  opinion  states  the  case. 

Homor  and  Benedictj  for  the  appellants. 

Buchanan  and  CHlmore^  and  Bermudez^  for  the  appellees. 

By  Court,  Howell,  J.  Plaintiffs,  having  sold  a  bill  of  goods 
to  the  defendant  Boudoosquie,  engaged  in  the  grocery  busi- 
ness in  this  city,  brought  suit  against  him  and  Arthur  Fortier 
as  bis  silent  partner.  Judgment  was  rendered  in  the  lower 
court  against  the  former,  and  in  favor  of  the  latter,  from  which 
plaintiffs  appealed  as  to  Fortier. 

No  contract  of  partnership  between  defendants  is  proven, 
but  plaintiffs  rely  on  circumstances,  as  shown  by  the  evidence, 
to  make  Fortier  liable  in  aolido  with  his  co-defendant,  to  wit: 
that  he  furnished  the  means  for  carrying  on  the  business;  that 
the  goods  were  bought  in  the  name  of  Boudousquie,  and  when 
sold  the  bills  were  generally  made  out  in  Fortier's  name;  the 
license  was  taken  out  and  the  business  conducted  in  his  (For- 
tier's)  name;  that  he  notified  certain  customers  **not  to  pay 
any  balance  due  the  house  of  Arthur  Fortier  to  any  one  but 
himself  or  his  order";  and  that  he  collected  from  one  and 
retained  about  eight  hundred  dollars,  for  which  he  gave  a 
receipt  in  his  own  name. 

Fortier,  examined  as  a  general  witness,  says  that  he  was  not 
a  partner;  that  he  simply  intended  to  aid  his  nephew,  who, 
not  having  taken  an  oath,  could  not  obtain  a  license  in  his 
own  name;  that  the  bills  of  goods  sold  were  made  out  in  his 
(Fortier's)  name  because  of  this  fact,  and  that  he  endeavored 
to  secure  the  sums  due  by  customers  in  order  to  get  what  he 
had  advanced,  having  become  dissatisfied  with  Boudousquie's 
management.  He  states  also  that  Boudousquie  at  one  time 
sent  the  witness  Bezou  to  him  to  effect  ''a  settlement  as  • 
partner  in  the  oonoem."    This  witness  (Besou)  says: — 
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^It  was  admitted  in  pnblio  report  that  Mr.  Fortier  was  the 

partner  of  Mr.  Bondonsqnie Mr.  Fortier  famished  the 

means  to  carry  on  the  business." 

Whatever  may  have  been  the  intention  of  the  parties  irUer 
M,  we  think  the  facts  make  them  liable  as  partners  to  third 
persons.  The  books  inform  us  that  ^^  persons  are  often  held 
partners  as  to  third  persons  when,  either  expressly  or  by  just 
implicationi  they  are  not  to  be  deemed  partners  between  them- 
selves." If  one  lends  his  name  as  a  partner,  or  suffers  his 
name  to  be  used  in  the  business,  he  is  responsible  to  third 
persons  as  a  partner,  for  he  may  induce  third  persons  to  give 
that  credit  to  the  firm  or  establishment  which  otherwise  it 
would  not  receive  nor  perhaps  deserve.  This  doctrine  is 
founded  in  the  enlarged  principles  of  natural  law  and  justice: 
Btory  on  Partnership,  sees.  36, 37, 48, 49, 53, 54, 64, 65;  3  Kent's 
Com.,  sec.  43,  pp.  31, 33;  Richardson  v.  DebuySf  4  Martin,  N.  S., 
127;  Post  V,  Kiwberly,  9  Johns.  489. 

Fortier  is  disclosed  by  the  evidence  as  the  principal  party 
in  the  business,  and  it  would  be  against  public  policy  and 
natural  justice  to  exempt  him  from  the  liabilities  which  at- 
tend his  voluntary  position. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be 
avoided  and  reversed,  and  it  is  now  ordered  that  plaintiffs  re- 
cover of  the  defendant  Arthur  Fortier  the  sum  of  $810.86,  with 
five  per  cent  interest  from  the  11th  of  October,  1865,  and  costs 
in  both  courts. 


PIB8098  MAT  SI  Partotebs  AS  TO  TmsD  PXBaoNB,  and  not  be  80  as  be- 
tween themaelves;  and  they  become  bo  liable  to  third  persons  by  holding 
themaelyee  oat  to  the  world,  or  to  those  with  whom  they  deal,  as  partners: 
Bnmdey  t.  SlUoU^  75  Am.  Dm.  182,  and  note  193;  Wrighi  v.  Bo^nUm,  72  Id. 
%l%  and  note  S24. 


Tatloe  V.  Graham. 

[18  LOUXSIAHA  AmruAL,  660.] 

Oousn  OF  LovmAiTA  wnx  Nonos  Judicially,  without  Pboof,  All 
liruTAitT  Okdxrs  issued  by  the  commanding  general  while  New  Orleans 
was  held  by  the  United  States  troops,  and  which  affected  the  actioa  of 
and  the  proceedings  in  the  courts  of  Tjoqiwiana. 

f  A0T  THAT  PLAnrrDTF  IS  AwABB  BEiOBS  Institutiom  OF  SuTT  that  absent 
defendant  is  represented  by  a  general  agent  does  not  cfaaige  him  with 
knowledge  that  snch  agent  is  anthorised  to  represent  the  defendant  ia 
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Hm  sait;  and  the  appoiatmant  of  a  cmratar  ad  Aoe  torapreaent  tfao  defendp 

ant  in  sach  caae  is  not  groond  for  annulling  a  aheriff 'a  aale  made  by  vir- 

tne  of  a  writ  of  aeizore  and  aale  issued  therein,  since,  if  the  agent  haa 

full  powers,  it  is  incumbent  upon  him  to  canse  himself  to  be  aabatitatad 

for  tiie  cmraior  ad  hoe  during  the  progress  of  the  snitb 
Whbes  Law  is  Silkmt  ab  to  Rktubh  or  Wkits  ov  Sxbubb  ahd  Sau^ 

the  court  cannot  say  that  the  tardy  action  of  the  aheriff  in  the  azeontua 

of  the  writ  renders  a  sale  made  under  it  a  nullity. 
BiQunuocxim  of  Statuts  of  Louisiana  ab  to  Rktoxh  or  Wuxs  of  Ftoi 

Faoias  do  not  apply  to  write  of  seimre  and  sale. 
DnurDAiiT  DT  ExBoonoM  cannot  Ck>KFLAiN  OF  Shirxff'b  Salk  of  Pboi^ 

XRTT  DT  Lump,  unless  he  alleges  and  proves  that  he  Tainly  leqnind  the 

aheriff  to  aeU  it  in  distinct  and  separate  parts. 

Action  by  Milton  Taylor  against  James  Graham  and  A. 
Bhaw,  sheriff.    The  opinion  states  the  case. 

Hewea  and  Eustis^  for  the  appellant. 

Dtmint  and  Homor^  for  the  appellees. 

By  Court,  Ilslet,  J.  The  plaintiff,  Milton  Taylor,  has  in* 
stituted  this  action  to  annul  and  set  aside  the  sheriff's  sale  of 
certain  lots  of  ground  in  New  Orleans,  made  on  the  seventh 
day  of  June,  1865,  in  virtue  of  a  writ  of  seizure  and  sale  issued 
from  the  sixth  district  court  of  New  Orleans,  in  the  suit  then 
pending  of  James  Oraham  v.  Milton  Taylor, 

The  grounds  of  nullity  relied  on  by  the  plaintiff,  as  stated 
separately  in  the  decree  of  the  district  court,  are:  1.  That  the 
writ  issued  in  contravention  of  a  military  order  prohibiting 
the  foreclosure  of  mortgages;  2.  That  the  appointment  of  a 
curator  ad  hoc  to  represent  the  defendant  in  the  executory 
process,  and  the  notice  of  seizure  to  this  curatory  as  well  as  the 
appointment  of  the  appraisers  to  estimate  the  property,  was 
uncalled  for,  illegal,  and  unauthorized,  because  the  defendant 
was  at  the  time  represented  in  the  city  by  a  duly  authorized 
agent;  3.  That  the  appraisement  of  the  property  was  irregu* 
larly  made;  4.  That  the  writ  was  levied  upon  the  property 
after  it  had  expired,  which  was  no  valid  seizure;  and  lastly, 
that  the  sheriff  sold  in  block  two  distinct  and  separate  pieces 
of  property,  which  should  have  been  sold  separately. 

These  alleged  nullities  will  be  examined  seriatim. 

I.  The  order  of  seizure  and  sale,  on  which  the  sheriff's  sale 
was  made,  was  granted  by  the  judge  on  the  30th  of  August^ 
1864,  at  which  time  the  general  military  order  No.  15,  which  is 
found  in  the  record,  was  no  longer  operative,  having  been 
superseded  by  general  order  No.  113,  which  reads  thus: — 
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^^Hbadquartbrs  Department  of  the  Gulf, 
"New  Orleans,  August  22, 1864. 

"1.  General  order  No.  15,  February  8, 1863,  prohibiting  fore- 
closure of  mortgages  and  forced  sales  of  property,  are  hereby 
BO  far  modified  as  to  allow  foreclosures  and  sale,  except  in 
cases  where  it  is  against  equity  and  justice,  and  the  parties 
interested  are  plainly  entitled  to  the  favor  of  the  government.  - 

"2.  Any  party  claiming  temporary  relief  from  execution  un- 
der foreclosure  or  order  of  sale  shall  establish  before  a  military 
commission  herein  named:  1.  That  the  sale  of  the  property  is 
against  equity  and  justice;  2.  That  the  temporary  suspension 
of  the  order  of  sale  will  not  work  injustice  to  the  parties;  8. 
That  all  taxes  upon  said  property  are  paid  and  the  improve- 
ments insured;  4.  That  he  is  a  loyal  citizen,  engaged  in 
laudable  pursuits  of  industry,  recognizing  the  rights  and  main- 
taining the  authority  of  the  government,  and  is  justly  entitled 
to  its  protection  and  favor  against  such  sale. 

"  3.  Colonel  E.  G.  Beckwith,  Major  G.  W.  Richardson,  and 
Lieutenant  A.  Foote  are  hereby  appointed  a  commission  to  con- 
sider and  report  upon  all  applications  for  relief  against  fore- 
closures and  forced  sales  of  property  within  the  parishes  of 
Orleans,  Jefferson,  St  Bernard,  and  Plaquemine. 

**  4.  Applications  for  relief  against  foreclosures  of  mortgages 
or  forced  sales  in  parishes  not  otherwise  named  will  be  re- 
ferred to  the  provost-marshal  of  the  parish  until  another  com- 
missioner is  appointed.'' 

This  general  order  No.  113,  which  is  set  forth  in  extenso^ 
was  not  in  evidence  on  the  trial;  but  that  is  not  material,  for, 
as  we  held  in  the  case  of  Lanfear  v.  Mestiery  18  La.  Ann.  497 
[<MUe,  p.  658],  this  court  will  notice  judicially,  without  proof, 
all  the  military  orders  issued  by  the  commanding  general 
whilst  New  Orleans  was  held  by  the  United  States  troops,  and 
which  affected  the  action  of  and  the  proceedings  in  the  courts 
of  this  state. 

The  order  and  writ  of  seizure  and  sale  bore  date  the  80th  of 
August,  1864,  eight  days  after  the  promulgation  of  this  gen- 
eral order  No.  113,  and  as  the  defendant,  Milton  Taylor,  did 
not  avail  himself  of  the  protective  clause  in  it,  he  has  no  rea- 
son to  complain  of  the  proceedings  as  contravening  a  military 
order. 

n.  The  appcnntment  of  a  curator  ad  hoc  to  represent  the  ab- 
sent defendant  was  not  in  itself  illegal:  See  the  case  of  FarreU 
T.  Klumpp^  18  La.  Ann.  811.    But  it  is  contended  that,  as  he 
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was  represented  by  a  special  attorney,  proceedings  in  the  suii 
should  have  been  had  contradictorily  with  that  attorney,  and 
not  with  a  curator  ad  hoCj  and  this  is  urged  as  a  ground  of 
nullity. 

We  gather  from  the  proof  in  the  record  that  Graham,  the 
plaintiff  in  the  executory  process,  was  aware  before  the  insti* 
tution  of  his  suit  that  John  A.  Watkins  was  acting  as  the 
general  agent  of  Milton  Taylor;  but  it  is  not  shown  that  he 
knew,  at  any  time,  that  Watkins  had  the  power  to  represeat 
Taylor  in  the  defense  of  his  suit  against  him.  Such  a  power 
is  not  simply  one  of  administration.  It  must  be  specially  dele- 
gated: See  Diek$on  v.  Morgan^  6  La.  Ann.  562. 

Why  did  not  Watkins  communicate  to  Graham  this  impor- 
tant fkct?  Or  why  did  he  not  cause  himself  to  be  substituted 
for  the  curator  ad  hoc  during  the  progress  of  the  suitT  Taylor 
complains  with  bad  grace  of  the  negligence  of  his  special  at- 
torney. It  suffices  for  Graham  in  any  event  that  the  fiault 
cannot  be  imputed  to  him,  and  it  is  therefore  not  a  ground  to 
be  urged  for  annulling  the  sale  made  by  the  sheriff.  We  con- 
cur fully  with  the  judge  of  the  lower  oourt  in  his  reasons  for 
disregarding  this  objection. 

III.  Apart  from  the  objection  that  one  of  the  appraisers  was 
appointed  by  the  curator  ad  &oe,  and  not  by  Watkins,  Taylor^s 
attorney,  which  is  not  a  tenable  one,  we  cannot  perceive  any 
irregularity  or  illegality  in  the  appraisement  of  the  property 
sold,  and  this  ground  must  also  be  disregarded. 

IV.  It  has  been  already  observed  that  the  writ  of  seisurs 
and  sale  was  dated  the  80th  of  August,  1864,  about  which  time 
the  writ  came  into  the  sheriff's  hands.  Oti  the  let  of  Sefh 
tember  following,  he  demanded  payment,  eta,  of  the  curaior 
ad  hoc.  It  was<mly  on  the  81st  of  May  following,  1865,  that 
the  sheriff  notified  the  curator  ad  hoe  that  he  had  seised  and 
would  proceed  to  sell  the  mortgaged  property. 

If  the  writ  of  seisure  and  sale,  like  all  writs  ct  fieri  faeioi^ 
was  returnable  in  seventy  days,  it  had  lost  its  vitality  when 
the  sheriff  made  the  seisure,  and  no  valid  sale  could  be  made 
under  it. 

There  is  no  law  which  makes  provision  for  the  return  day 
of  writs  of  seizure  and  sale,  unless  the  acts  in  relation  to  ^ho 
return  of  writs  of  fieri  facias  embrace  every  species  of  final 
process.  It  has  been  often  held,  and  very  properly  too,  that 
the  execution  of  the  process  of  seizure  and  sale  must  be  con- 
ducted in  the  same  manner  as  in  ordinary  cases  under  a  fieri 
faciae;  but  what  is  meant  by  the  term  ^'  execution  ^7 
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Execution,  in  practice,  in  the  act  of  carrying  into  efibct  the 
final  judgment  of  a  court  (»  other  jurisdiction.  The  return 
€if  writs  into  court  by  the  sheriff  is  not  technicaUy  an  ele- 
ment in  the  execution  of  those  writs,  but  merely  a  short  ao- 
oount  in  writing  made  by  the  sheriff,  or  other  ministerial 
officer,  of  the  manner  in  which  he  has  executed  the  writ  It 
is  the  duty  of  such  officer  to  return  all  writs  on  the  return  day: 
See  2  BouTier's  Law  Diet,  ed.  1889,  p.  867.  The  distinction 
is  n^mifest  from  the  very  tenor  of  writs  of  final  execution, 
as  to  the  return  thereof,  which  usualiy  conclude  with  an  in- 
junction to  the  sheriff  to  make  return,  etc.,  of  what  he  shall  do 
under  the  writ 

The  writ  of  seizure  and  sale  in  the  present  case  ocmduded 
thus:  ''And  what  you  do  in  the  premises,  yon  make  return 
tliereo^  together  with  this  writ,  to  our  said  court,  as  the  law 
directs.'' 

As  we  construe  article  746  of  the  code  of  practice,  the  terms 
therein  used, ''  the  same  delays  and  formalities,"  have  refers 
ence  to  the  sale  of  the  property  seised,  and  do  not  refer  in 
any  manner  to  the  mode  or  time  in  or  during  which  returns 
of  orders  of  seisure  and  sale  shall  be  made.  We  have  not 
eoiiSidered  and  do  not  decide,  for  it  is  not  now  necessary, 
what  would  have  been  the  legal  effect  had  the  writ  prescribed 
a  delay  certain  for  its  return.  It  suffices  that  the  law  is  silent 
as  to  return  into  courts  of  writs  of  seixure  and  sale,  and  that 
DO  definite  period  for  the  return  of  the  writ  in  question  was 
therein  prescribed.  This  court  cannot,  therefore,  say  that  the 
tardy  action  of  the  sheriff  in  the  execution  of  the  writ  ren- 
dered the  sale  made  under  it  a  nullity. 

We  are  satisfied  that  the  construction  put  by  us  on  article 
746  of  the  code  of  practice  is  that  which  the  coiuts  of  this  state 
have  invariably  placed  upon  it,  and  that  the  requirements  of 
the  law  in  relation  to  the  return  of  writs  of  fieri  faeiaa  do  not 
apply  to  writs  of  seizure  and  sale.  It  would  be  calamitous 
indeed,  hud  a  sense  of  duty  impelled  us  to  a  different  inter- 
pretation of  the  law  than  the  one  which,  after  deliberate  con- 
sideration,  we  have  reached,  —  to  an  interpretation  which,  in 
the  language  of  Chief  Justice  Martin, ''  would  open  the  flood- 
gates of  litigation,  invite  cupidity  to  frequent  attacks,  and 
cause  alarm  and  insecurity  at  the  precariousness  of  judicial 
sales." 

As  to  the  objection  that  the  lots  were  sold  in  block,  and  not 
separately,  that  cannot  be  listened  to;  for  as  this  court,  in  the 
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case  of  Bandue  v.  dmrey^  10  Bob.  (La.)  472,  yery  properly  said: 

^'  It  is  clear  that  the  defendant  in  execution  cannot  complaitt 
of  the  sale  made  by  the  sheriff  of  the  property  in  a  Imnp^ 
unless  he  alleges  and  shows  that  he  vainly  required  him  to 
sell  it  in  distinct  and  separate  parts."  See  also  Lambert  t. 
De  SanioBj  10  La.  Ann.  72S. 

The  plaintiff  having  shown  no  legal  ground  to  annul  the 
sheriff's  sale,  which  he  attacks,  the  judgment  of  the  district 
court  must  be  aflSrmed. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the 
judgment  of  the  district  court  be  affirmed,  the  costs  of  appeal 
to  be  paid  by  the  appellant 

BxiounoN  Sals  ov  Pbopkbtt  ait  Masb^  Bmor  ov:  See  Kkpp  t.  W^ 
moifer,  82  Am.  Deo.  661. 

JvmxoAL  NonoQi:  See  sole  to  Lai^mt  ▼.  ifeiCier,  onli^  p.  66a 
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taSD  ov  InMn  Pwiuiy  tuuuuh  Mads  without  Vbaud  ahd  iok  Ass- 
QVATI  OoOTTDWUTiOHy  if  never  ratified  or  ttffinnad,  maj  be  aToided  lijr 
hie  heiiip  not  only  as  against  his  imTnfMtiate  grantee,  Imt  also  as  against 
btma  Jide  parohasers  for  Talne  and  withoat  notioe  from  snoh  grantee. 

Aon  OF  LvKATiaB  axd  Jswastb  abm  Tbxatkd  ab  Ahalooovb  and  sabjeoi 
to  the  same  roles. 

PuvoiPLn  AiruGASUi  to  Dudb  Vqisiabui  iob  Ixwamot  ov  QBAwrom  am 
equally  applicable  where  the  grantor  is  insane. 

BiOHT  OF  Infants  A2n>  Insanx  Pkbbons  to  Avoid  thxzb  Dudb  and 
CkniTKAORi  is  an  absohite  and  paramoont  right,  saperior  to  all  equities 
of  other  persons,  and  may  be  exerdsed  against  fowl /de  purchasers  from 
the  grantee. 

Wbit  of  entry.  A  nonBoit  was  entered  by  consent  upon 
the  ruling  of  the  presiding  justice,  to  be  taken  off  provided 
this  court  shoxdd  determine  the  ruling  to  be  erroneous.  The 
eptnion  states  the  case. 

A.  MerriUf  in  support  of  the  exceptions. 

J7.  P.  Deane^  eorUra. 

By  Court,  Appletok,  C.  J.  On  July  27, 1835,  Stephen  Neal, 
then  owning  the  land  in  controversy,  conveyed  the  same  to 
Samuel  E.  Crocker,  from  whom  the  tenant,  by  various  mesne 
conveyances,  derives  his  title. 

On  December  28,  1836,  Stephen  Neal  died,  leaving  Lydia 
Dennett,  then  wife  of  Oliver  Dennett,  his  sole  heiress  at  law. 
On  December  18,  1851  OU^®^  Dennett  died. 

AM.  Dec  Vol.  LZXXl^'  105 


906  HovsT  V.  HoBiiON.  [Maine* 

On  July  15,  1868,  Lydia  Dennett  ocmyeyed  the  demanded 
piemiaefl  to  the  plaintiff. 

The  plaintiff  introduced  evidence  tending  to  show  that 
Stephen  Neal  at  the  date  of  his  deed  to  Crocker  was  inaane, 
and  clainfed  to  avoid  said  deed  by  reason  of  snch  insanity. 

After  the  testimony  reported  had  been  introduced,  the  pre- 
siding  justice  ruled  ''  that  if  Samuel  E.  Crocker,  without  firaud, 
for  an  adequate  consideration,  purchased  the  land  of  Stephen 
Neal,  and  afterwards  said  Crocker  and  those  claiming  under 
him  conveyed  said  land  in  good  faith  until  it  came  into  the 
hands  of  the  tenant  for  a  valuable  consideration,  without  any 
knowledge  on  his  part  of  any  defect  in  the  title,  or  of  any 
light  or  claim  of  any  other  person  therein,  then  Mrs.  Dennett, 
or  those  claiming  under  her,  could  not  avoid  her  Cither's  deed 
as  against  the  defendant  on  the  ground  of  his  unsoundness  of 
mind;  and  that  the  tenant  would  be  entitled  to  a  verdict." 

If  Crocker,  '^without  fraud,  for  an  adequate  consideration.^ 
purchased  the  land  of  Stephen  Neal,"  Neal  being  sane,  hia 
grantees  would  undoubtedly  acquire  a  good  title.  The  ruling 
is,  that  if  insane  the  same  result  would  follow,  the  grantees 
of  Crocker  being  borui  fide  purchasers,  and  ignorant  of  the 
insanity  of  Neal.  The  questions  therefore  ari^:  1.  As  to  the 
rights  of  an  insane  man  when  restored  to  sanity,  or  of  his 
heirs,  to  avoid,  as  against  his  immediate  grantee,  his  deed  exe- 
cuted and  delivered  when  insape;  and  2«  As  to  the  rights  of 
those  deriving  a  title  in  good  faith  without  notice  and  for  a 
valid  consideration  from  such  grantee. 

1.  The  deed  of  an  insane  man  not  under  guardianship  is 
not  void,  but  voidable,  and  may  be  confirmed  by  him  if  after- 
wards sane,  or  by  his  heirs.  If  under  guardianship,  the  deed 
is  absolutely  void:  Wait  v.  MaxweU,  5  Pick.  219  [16  Am.  Dec. 
891].  The  right  of  avoiding  a  contract  exists  notwithstand- 
ing the  person  with  whom  the  insane  man  contracted  was  not 
apprised  ci  aid  had  no  reason  to  suspect  the  existence  of  such 
insanity,  and  did  not  overreach  him  by  any  fraud  or  decep- 
tion: Seaver  v.  PhdpBj  11  Id.  804  [22  Am.  Dec.  872].  So  an 
infemt  may  avoid  his  contract,  though  the  person  dealing  with 
him  supposed  him  of  age:  Van  WifMe  v.  Keiehanij  8  Cainea, 
823;  or  even  when  he  fraudulently  and  fiEdsely  represented 
hinuself  of  age:  Conroe  v.  BirdtaUj  1  Johns.  Cas.  127  [1  Am. 
Dec.  105].  The  deed  of  an  insane  man  being  voidable,  he 
may  ratify  it  after  he  becomes  sane,  or  his  heirs  after  his  de- 
cease: AllU  V.  BiUingSj  6  Met  41&    An  insane  person  or  his 
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guardian  may  bring  an  action  to  ireoover  land  of  which  a  deed 
was  made  by  him  while  insane  without  first  restoring  tho^ 
consideration  to  the  grantee,  the  deed  not  having  since  been 
ratified  nor  confirmed:  Gibson  v.  Soper,  6  Gray,  279  [66  Am. 
Dec.  414].  In  this  casCy  the  remark  of  Shaw,  C.  J.,  in  Arnold 
v.  Richmond  Iron  Work$y  1  Gray,  434,  that  if ''  the  unfortunate 
person  of  unsound  mind,  coming  to  the  full  possession  of  his 
mental  faculties,  desires  to  relieve  himself  from  a  conveyance 
made  during  his  incapacity,  he  must  first  restore  the  price- 
if  paid,  or  surrender  the  contract  for  it  if  unpaid,^'  is  limited: 
and  restricted  by  Thomas,  J., ''  to  the  case  of  a  grantor  having^ 
in  his  possession  the  notes  which  were  the  consideration  of  the- 
deed,  and  restored  to  the  full  possession  of  his  mind."  In  tho 
deed  or  other  contract  of  an  insane  man,  the  consenting  mind 
is  wanting.  "  To  say  that  an  insane  man,"  observes  Thomas^ 
J.,  "  before  he  can  avoid  a  voidable  deed,  must  first  put  the 
grantee  in  $tatu  quo  would  be  to  say  in  effect  that  in  a  large 
majority  of  cases  his  deed  shall  not  be  avoided  at  all.  The 
more  insane  the  grantor  was  when  the  bargain  was  made,  the 
less  likely  will  he  be  to  retain  the  firuits  of  his  bargain,  so  ae 
to  be  able  to  make  restitution.  It  would  be  absurd  to  annut 
the  bargain  for  the  mental  incompetency  of  a  party,  and  yet 
to  require  of  him  to  retain  and  manage  the  proceeds  of  his 
sale  so  wisely  and  discreetly  that  they  shall  be  forthcoming 
when  with  restored  intellect  he  shall  seek  its  annulment.*' 
Lunatics  and  persons  non  compos  are  not  bound  by  their  con- 
tracts, though  no  fraud  nor  imposition  has  been  practiced  on* 
them:  Chew  v.  Bank  of  Baltimore^  14  Md.  318. 

The  ruling  presupposes  a  sale  without  fraud,  and  for  an  ade- 
quate consideration.  That  a  grantor  sold  his  land  for  a  fair 
price,  that  the  purchase-money  was  fully  secured,  that  in  the 
transaction  he  evinced  by  his  conduct  a  knowledge  of  the  value 
of  his  property  and  capacity  in  its  management,  would  go  far 
to  negative  an  utter  incompetency  to  contract,  inferable  only 
from  a  loss  of  memory  common  to  old  age  or  from  a  disre- 
gard of  the  decencies  or  courtesies  of  life.  So  the  conversion, 
by  a  feeble  old  man  past  labor,  of  property  unproductive  and 
burdened  by  taxation  into  notes  well  secured  and  bringing 
an  annual  income  would  hardly  be  deemed  proof  of  utter  im* 
becility  if  the  price  was  equal  to  the  fair  market  value  of  the 
property  sold. 

As  the  deed  of  an  i^0aoe  man  is  voidable  only,  it  foUowe 
that  it  is  capable  of  %v,k0e4^^^^  ratification  by  the  grantor  if 
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he  be  restored  to  reason,  or  by  his  heirs.  The  retention  of  the 
notes  after  such  restoration,  and  the  receiving  payments  on 
them,  would  be  evidence  of  such  ratification.  In  the  analogous 
case  of  infancy,  it  seems  that  there  may  be  an  acquiescence 
by  the  grantor  under  such  circumstances  as  would  amount  to 
an  equitoble  estoppel.  In  WaUaee  y.  LewiSj  4  Harr.  76,  it  was 
held  that  an  infant's  acquiescence  in  a  conveyance  for  four 
years  after  age,  and  seeing  the  property  extensively  improved, 
would  be  a  confirmation.  Though  mere  lapse  of  time  will 
not  amount  to  a  confirmation,  unless  continued  for  twenty 
years,  yet  in  connection  with  other  circumstonces  it  may 
amount  to  a  ratification:  Creringer  v.  Wdehj  16  Ohio,  166 
[45  Am.  Dec.  666];  Wheaton  v.  East^  6  Yerg.  41  [26  Am.  Dec. 
261].  Whether  in  the  case  before  us  the  deed  of  Stephen 
Neal  has  been  affirmed  by  the  reception,  by  those  authorized, 
of  the  purchase-money  for  the  land,  or  the  heir  at  law  after 
the  death  of  her  husband  or  the  passage  of  the  laws  in  rela- 
tion to  married  women  is  equitably  estopped  by  her  omission 
to  act  under  circumstances  which  required  action  on  her  part, 
are  questions  which  at  this  time  are  not  pressing  for  consid- 
eration. 

It  is  true,  the  English  courts  adopt  a  somewhat  different 
doctrine  from  that  of  the  American  courts  as  to  the  right  of 
an  insane  man  when  sane,  or  of  his  heirs,  to  avoid  a  deed  or 
contract  executed  when  insane.  Thus  in  Sdby  v.  Jackaon,  6 
Beav.  200,  Lord  Langdale  refused  to  set  aside  a  deed  executed 
in  good  faith  by  an  insane  man  and  for  an  adequate  consid- 
eration when  the  parties  could  not  be  reinsteted.  ''There 
are,"  observes  Tuck,  J.,  in  Cfcew  v.  Bank  of  Baltimore,  14  Md, 
818,  ^^  many  cases  in  England  to  show  that  such  persons  are 
held  by  their  contracts  unless  fraud  and  imposition  have  been 
practiced,  but  to  this  we  cannot  assent.  The  doctrine  in  this 
country  is  the  other  way,  and,  as  we  think,  is  sustained  by 
better  reasoning  than  the  English  rule  as  announced  in  some 
of  their  decisions.  The  effect  in  many  cases  would  be  to  place 
lunatics  on  the  same  footing  with  persons  of  sound  mind,  with 
less  effective  means  to  protect  the  injured  party  against  the 
fraud;  for,  at  law  as  well  as  in  equity,  fraud  or  imposition  may 
be  relied  on  without  reference  to  the  mental  capacity  of  the 
parties,  except  so  far  as  such  defect  may  give  weight  to  other 
facts  from  which  the  fraud  may  be  deduced." 

The  ruling,  however,  in  the  case  at  bar  is  not  in  accordance 
with  that  of  the  English  courts,  which  require  that,  in 


1866.]  HovxT  V.  HoBsoN.  70d 

to  good  fSuih  and  a  full  consideration,  the  person  contracting 
should  be  apparently  of  sound  mind,  and  not  known  to  be 
otherwise  to  the  party  with  whom  he  contracts:  Mohan  v. 
CamnmXj  2  Ex.  487.  These  elements  are  not  required  by  tht 
ruling  under  consideration. 

2.  It  is  insisted,  even  if  the  deed  of  Neal  might  have  been 
avoided  as  between  the  original  grantor  and  grantee,  that 
this  right  of  avoidance  ceases  when  the  title  has  passed  into 
the  hands  of  third  persons  in  good  faith  for  an  adequate  con« 
sideration,  and  ignorant  of  any  facts  tending  to  impeach  such 
title. 

It  is  apparent  that  the  protection  of  the  insane  and  the 
idiotic  will  be  materially  diminished  if  the  heirs  cannot  fol- 
low  the  property  conveyed,  but  are  limited  in  their  right  of 
avoidance  to  the  immediate  grantee  of  such  insane  or  idiotic 
person. 

The  acts  of  lunatics  and  infants  are  treated  as  analogous, 
and  subject  to  the  same  rules:  Key  v.  DaviSj  1  Md.  32;  Hume 
V.  Burton^  1  Ridg.  PI.  77.  '^  The  grants  of  infants  and  per- 
sons non  compos  are  parallel  both  in  law  and  reason":  2%omp- 
fon  V.  Leachj  3  Mod.  310. 

The  law  is  well  settled  that  a  minor  when  of  age  may 
avoid  his  deed  given  when  an  infant.  He  may  do  this  not 
merely  against  his  grantee,  but  he  may  follow  the  title 
wherever  it  may  be  found,  and  recover  his  land.  ^'  It  may 
be  objected,"  observes  Marshall.  J.,  in  Myer$  v.  SanderSj  7 
Dana,  524,  ^'that  these  restrictions  upon  the  right  of  an 
adult  to  avoid  his  deed  obtained  by  fraud  are  inconsistent 
with  the  principle  which  allows  an  infant  to  avoid  his  deed 
into  whose  hands  soev^  the  bill  may  have  passed,  and  with- 
out regard  to  time,  except  as  a  statutory  bar  running  after 
he  becomes  of  age.  But,  waiving  the  inquiry  how  far  the 
mere  acquiescence  of  an  infant  grantee,  after  he  becomes  of 
age,  may  determine  his  right  of  revoking  his  title  from  the 
bands  of  a  purchaser  for  value,  who  has  acquired  it  after  such 
acquiescence,  we  think  the  analogy  between  the  cases  is  too 
slight  to  have  any  decisive  influence  upon  the  present  ques- 
tion. The  right  of  an  infant  to  avoid  his  deed  is  an  absolute 
uncontrollable  privilege,  founded  upon  an  incapacity  conclu- 
sively fixed  by  the  law  to  bind  himself  absolutely  by  deed,  or 
to  pass  an  indefeasible  title.  These  principles  are  irreversibly 
fixed  by  the  law,  and  it  enforces  them  without  inquiring  into 
particular  circumstances,  and  without  regard  to  consequences. 
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It  must  do  00  in  order  to  maintain  them.  The  ri^t  of  an 
:adult  grantor  to  avoid  Iiis  deed  for  firaud  stands  npon  an  eor 
tirelj  different  basis.  It  grows  out  of  the  particular  cireum- 
-stances;  it  is  founded  in  a  regard  to  justice  between  man  and 
man;  it  is  given  as  a  remedy  for  tL^  hardship  of  his  case.  In 
its  very  foundation  and  essence  it  is  limited  by  the  justioo 
which  is  due  to  others,  and  therefore  cannot  be  exercised  with- 
out a  regard  to  their  rights  and  interests. 

"  But  again,  infancy  is  not,  like  fraud,  a  circumstance  whoUj 
extraneous  from  the  title.  The  deed  shows  who  the  grantee  is; 
the  purchaser  knows  that  an  infafat  grantee  cannot  pass  an 
indefeasible  title;  he  is  bound  to  know  the  identity  of  the  per- 
•on  who  assumes  to  convey  the  title;  and  it  is  not  an  unreason- 
able requisition  that  he  shall  know  whether  the  grantee  under 
whom  he  claims  title  is  under  incapacity  or  not  In  this 
view  of  the  subject,  no  purchaser  under  an  infant's  deed  is  in- 
nocent in  the  eye  of  the  law  until  the  title  has  been  confirmed 
Ly  the  matured  consent  of  the  grantor.''  In  Bod  v.  Mix^  17 
^'end.  119  [31  Am.  Dec.  2S8],  the  suit  was  against  one  claim- 
ing by  a  title  derived  from  the  grantee  of  the  minor,  but  the 
ground  was  not  taken  that  in  consequence  thereof  the  tenant 
had  an  indefeasible  title.  The  principles  applicable  to  deeds 
voidable  for  the  infancy  of  the  grantor  are  equally  applicable 
where  the  grantor  is  insane.  When  a  man  is  defrauded,  he 
may,  as  against  his  grantee,  avoid  his  deed,  but  not  against 
those  deriving  in  good  faith  and  for  an  adequate  consideration 
a  title  from  such  grantee.  He  has  the  ability  to  convey  an 
indefeasible  title, — and  he  does  convey  such  title  to  all  bona 
fide  purchasers  from  his  grantee.  The  insane  man  has  not  the 
power  to  convey  such  indefeasible  title.  This  incapacity 
inheres  in  all  titles  derived  from  him.  The  grantee  whose 
title  is  thus  derived  must  rely  on  the  covenants  of  his  deed. 
He  risks  the  capacity  to  convey  of  all  through  whom  his  title 
has  passed.  The  rights  of  infants  and  of  the  insane  alike  to 
avoid  their  contracts  is  an  absolute  and  paramount  right,  su- 
perior to  all  equities  of  other  persons,  and  may  be  ezerdsed 
against  bona  fide  purchasers  from  the  grantee:  1  Am.  Lead. 
€as.  259. 

Exceptions  sustained. 

The  case  to  stand  for  triaL 

CuTTiNo,  Walton,  Dicxxbsqii,  Dahiobth,  and  Taflet,  JJ., 

concurred. 
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DnDorlHtAniPnaoHiBVoxDABLi,  HorYon).  — Ho  may,  wban  restored 
to  hie  ri^t  mind,  affirm  the  eontraot  he  made  while  insane:  Hovejf  t.  ChoMt 
83  Am.  Dea  614^  and  note  623. 

Bona  Fids  PnsoHAn  ion  Yalcm  without  Noncoi  u  no  defense  to  a  biU 
to  oanoel  a  deed  on  the  groond  of  the  grantor's  infsniqr:  Harrod  t.  Myen^ 
76  Am.  Dea  409. 

Tbb  fbihgipal  OAfli  IB  oiciD  in  Bwmam  t.  Mlkh^  84  Wis.  138,  to  tbt 
point  that  it  is  no  objection  to  the  aroidanoe  of  a  settlement  of  adebt  qiade  by 
an  insane  person  that  proper^  whidi  was  deUrered  to  him  oaiinoi  be  restore^ 
and  that  the  Talne  of  the  propertj  may  be  ersdited  afsinst  the  debk 


Haskell  v.  Mitohbll. 

€V  Pbomimobt  Hon  Bnom  Hatubxtt  b¥  Patib  wxrHom 
LiMiBUMSBT  traasfem  to  the  assignae  the  rights  of  the  payee  only;  and 
thoo^  the  latter  indorses  it  after  matonty,  the  maker  is  not  thereby 
dirested  of  the  defense  of  frand  or  fulnre  of  eonsidnration. 
Pnomn  bt  Patib  to  Ihimibbb  Hon  Aanoinai  bt  Hdc  BSfOBa  MATirBxrr» 
if  not  oomplied  with  nntQ  after  maturity,  will  not  ayoid  the  defense  el 
frand  or  want  of  oonsideration  at  the  inoeption  of  the  note. 

WmfBSB  MAT  BB  AflKXD  TO  StaTB  DmBBBBOB  IH  YaLITB  BBTWXBN  HoBn 

AB  Rbtobbbbtbd  and  as  aetoally  ^*i«ttfig,  where  the  witness  knew  thB 
hone^  and  is  skilled  in  Jndgnig  ol  the  Talne  of  horses. 
VBBDior  WILL  Bor  BB  Sbt  ASfDB  on  the  ground  that  the  foreman  of  tht 
jniy,  leaving  the  rest  of  the  jniy  in  their  room,  came  into  court  aooooi- 
panied  by  the  officer  haYing  the  jury  in  charge,  and  inquired  of  the  jndga 
which  of  the  blank  Tordicts  should  be  need  if  the  jury  foond  frand,  and 
that  the  damage  to  the  defendant  from  the  frand  was  eqnal  to  or  more 
than  the  amoont  of  the  note^  and  then  retorned  to  the  jnry-room. 

A88U1CP8IT  on  a  promiBBory  note  by  an  indorsee  against  the 
maker.  The  note  was  sold  and  delivered  to  the  plaintiff  by 
the  payee,  who  agreed  to  indorse  it  without  recourse  at  any 
time.  The  presiding  judge  charged  the  jury  that  if  the  note 
was  Bold  and  delivered  to  the  plaintiff  before  it  became  due 
and  payable,  but  was  not  indorsed  by  the  payee  until  after  it 
became  payable,  the  defendant  would  have  the  same  right  to 
set  up  fraud  or  want  of  consideration  at  the  inception  of  the 
note  as  if  the  note  had  remained  the  property  of  the  payee  and 
the  suit  had  been  in  his  name;  that  a  promise  to  indorse  be- 
fore, if  not  complied  with  until  after  the  note  became  payable, 
would  not  avoid  such  defense.  Verdict  was  for  the  deiendant, 
and  the  plaintiff  excepted.  And  he  also  moved  to  set  aside 
the  verdict  on  the  ground  that  the  foreman  of  the  jury,  leav- 
ing the  rest  of  the  jury  in  their  room,  came  into  court  accom* 
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panied  by  the  offioer  having  the  juy  hi  charge,  and  inquired 
of  the  presiding  judge  which  of  the  blank  verdicts  should  be 
used  if  the  jury  found  firaud,  and  that  the  damage  to  the  de- 
fendant from  the  fraud  was  equal  to  or  more  than  the  amount 
of  the  note,  and  then  returned  to  the  jury-room* 

C.  Beeardf  for  the  plaintiff. 

Fessenden  and  Frye^  for  the  defendant 

By  Court,  Applbton,  C.  J.  The  note  in  suit  was  sold  and 
assigned  by  delivery  before  and  indorsed  after  its  maturity. 
Before  it  was  indorsed,  and  up  to  the  time  of  its  indorsement^ 
a  suit  to  enforce  its  payment  must  have  been  brought  in  the 
name  of  the  payee.  If  so  brought,  it  would  have  been  compe- 
tent for  the  maker  to  show  fraud  or  a  failure  of  consideratuxi 
by  way  of  defense.  The  plaintiff,  by  his  purchase,  acquired 
only  the  rights  of  an  assignee.  The  indorsement  after  matur- 
ity enables  tbe  plaintiff  to  maintain  an  action  in  his  own 
name,  but  it  does  not  divest  the  defendant  of  the  defense  to 
which  he  was  entitled  prior  to  such  indorsement.  Such  is  the 
well-settled  law  of  this  state,  though  it  may  be  otherwise  in 
England:  Calder  v.  BiUingtan^  16  Me.  898;  Savage  v.  King^  17 
Id.  801. 

An  exception  is  taken  that  a  witness  was  asked  in  substance 
to  state  the  difference  in  value  between  the  horse  as  repre- 
sented and  as  actually  existing.  No  objection  is  taken  that 
the  witness  of  whom  the  inquiry  is  made  did  not  know  the 
horse,  or  was  not  skilled  to  judge  of  its  value.  The  question 
of  value  is  necessarily  one  of  opinion.  In  Shaw  v.  Charie9^ 
taum^  2  Gray,  109,  it  was  held  to  be  well-settled  law  that 
the  value  of  property,  real  or  personal,  when  in  controverayi 
might  be  proved  by  the  testimony  of  witnesses  personally  ac- 
quainted with  the  subject,  and  who  are  sufficiently  familiar 
with  it  to  give  an  opinion  of  its  value.  This  decision  was 
affirmed  in  Whitman  v.  BotUm  and  Maine  R.  R.^  7  Allen,  813. 
Opinions  are  always  admitted  as  to  the  value  of  domestic  ani- 
mals: Brill  V.  Flagler,  23  Wend.  854.  In  /oy  v.  HopHne,  5 
Denio,  84,  it  was  held  that  a  witness  might  be  asked  what  the 
article  would  have  been  worth  if  it  had  been  of  the  quality 
which  it  was  warranted  to  be.  The  opinion  of  a  witness  who 
has  seen  the  thing  in  question,  and  ia  acquainted  with  the 
value  of  similar  articles,  ia  competent  to  he  submitted  to  a 
jury:  Clark  v.  Baird,  9  N.  Y.  188. 
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No  miBOondiiei  is  shown  on  the  part  of  the  foreman  of  the 
Jury.  The  motion  to  set  aside  the  verdict  for  alleged  miscon- 
duct on  his  part  was  not  relied  npon  at  the  argnment,  and 
may  be  regarded  as  abandoned. 

Motion  and  exceptions  overruled. 

CuTTmo,  Walton,  Dxckebbon,  Damtobth,  and  TaflkTi  JJ., 
concurred. 


OninoHB  OF  Wnvams  anb  Eztsbt  TsBrmioirT,  when  Asmiibxbli; 
8ee  Bmermm  t.  LoweU  0cm  Ufi^  Co.^  83  Am.  Dea  021»  and  oaMt  died  in  the 
note  e23;  Ikutanam  v.Amoakeag  iffy,  dou,  82  Id.  201;  Tram  t.  Browiif  82  Id. 
64a 

SXPAKAXIOH  OF  JVBT  DT   Giyn.   CiUBS  AS   ObOUITD  FOB   SaXTDTO   Asum 

VxBDiOT.  —  This  snbjeot  is  treated  in  the  note  to  McKkuneif  t.  Peopk,  43  Am. 
Deo.  76-80.    See  Mcbertt  ▼.  State,  68  Id.  628. 

Ths  frdtcxpal  oiss  IB  cmED  to  the  point  that  a  bOl  or  note  in  the  handa 
e£  one  not  the  payee,  and  nnindoned,  where  it  is  not  payable  to  the  payee 
at  bearer,  is  open  to  defonsea  in  the  hands  of  the  transferee,  for  sooh  posnea 
aion  and  transfer  are  not  in  the  nsoal  ooorse  of  bosiness:  Foremam  ▼.  Bed^ 
wiflk,  73  Ihd.  618;  and  if  while  he  holds  it,  and  before  maturity,  he  reoeiyea 
aotioe  of  dafensea,  ha  will  not  be  proteoted,  though  he  afterwards  takea  an 
IndonanMnt  el  the  note  to  himaalf  s  Ohrkr.  Oa/fim,  7  OL  App.  287. 


Atwood  v.  Luoas. 

rSS  lCAlin,M8.] 

To  ICanrrADr  Okhxbal  Cocnrr  of  Ikdxbitatub  Assumpsit  fob  Goods 
Sold  avd  Dbutkrbd,  proof  of  an  actual  delirery  to  and  aooeptanoe  by 
the  purehaaer  of  the  goods  saed  for  is  ensftTitial 

Ibhbitatdb  AawMHUT  FOB  Goods  Sold  akd  Dblitbbxd  dois  hot  La 
where  none  or  a  part  only  of  the  goods  have  been  aooepted  by  the  pnr- 
ohaser;  the  seller's  remedy  is  an  action  of  special  aammpaU  for  goods 
bargained  and  sold,  not  for  goods  sold  and  delivered. 

ItaXIVKBT  TO  AND  AOCEPTANCE  BT  PUBCHASBB  OF  AbT  POBTZOff  OF  €kX>DS 

bargained  for  will  satisfy  the  statute  of  frauds;  but  to  anthoriae  the 
maintenance  of  a  snit  for  goods  sold  and  delivered,  there  mnst  be  a  d^ 
livery  and  aooeptanoe  of  all  the  goods  sued  for. 
Wkibb  PuBCHAflXB  OF  GooDa  Refusbs  to  Aocbpt  and  Pat  fob  Thbm, 
the  owner  may  at  once  resell  them  for  the  most  he  can  get,  and  charga 
the  first  pnrohaser  with  the  difierenoe  between  theoontraot  price  and  tha 
prioe  aotnally  obtained. 

Assumpsit  on  an  account  annexed.    The  opinion  states  thi 
ease. 

William  FoUom^  for  the  plaintiS 

D.  D.  Stewart^  for  tu^  defendant 
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By  Court,  Walton,  J.  The  plaintiff  says  that  he  was  the 
owner  of  twenty-three  lambs;  that  he  offered  to  sell  them  to 
the  defendant  for  $8.76  per  head;  that  the  defendant  agreed 
to  buy  them  at  that  price,  and  afterwards  paid  him  fifty  dol- 
lars and  took  away  four  of  the  lambs,  but  subsequently  refused 
to  take  the  other  nineteen,  and  threatened  to  bring  a  suit  to 
recover  back  the  money  he  had  paid;  and  the  question  is, 
whether  these  facts  will  support  a  general  indebitaiua  cutumpgU 
count  for  goods  sold  and  delivered.  Clearly  not  To  main- 
tain such  a  count|  proof  of  an  actual  delivery  to  and  accept- 
ance by  the  purchaser  of  the  goods  sued  for  is  essential  If 
none  or  part  only  of  the  goods  have  been  accepted  by  the  pur- 
chaser, the  seller's  remedy  is  an  action  of  special  asmmprit  for 
goods  bargained  and  sold,  not  goods  sold  and  delivered.  "In 
these  cases,"  says  Mr.  Chitty,  "the  declaration  should  be 
framed  specially  on  the  contract  for  not  accepting  the  goods, 
or  for  refusing  to  complete  the  bargain  ":  1  Ch.  PI.  845-347; 
Hart  V.  Tyler^  16  Pick.  171;  Steams  v.  WoMum^  7  Oray,  187; 
Ifesser  v.  Woodman^  22  N.  H.  172  [58  Am.  Dec.  416]. 

It  is  laid  down  by  Mr.  Saunders  that  to  support  an  actioo 
for  goods  sold  and  delivered,  the  plaintiff  must  prove  not  only 
such  a  delivery  as  will  vest  the  property  in  the  goods  in  tlM 
defendant,  but  such  a  delivery  as  will  divest  himself  of  all 
lien  upon  the  goods,  and  enable  the  defendant  to  maintain 
trover  for  them  without  paying  or  offering  to  pay  for  them: 
Saunders  on  Pleading  and  Evidence,  686. 

There  may  be  such  a  delivery  as  will  satisfy  the  statute  of 
frauds,  and  yet  not  such  a  delivery  as  will  authorise  the  main- 
tenance of  a  suit  for  goods  sold  and  delivered.  Delivery  to 
and  acceptance  by  the  purchaser  of  any  portion  of  the  goods 
bargained  for  will  satisfy  the  statute  of  frauds,  but  to  au- 
thorize the  maintenance  of  a  suit  for  goods  sold  and  delivered, 
there  must  be  a  delivery  and  acceptance  of  all  the  goods  sued 
for. 

The  difficulty  in  the  way  of  maintaining  this  suit  does  not 
arise  out  of  the  statute  of  frauds,  for  the  defendant  actually 
took  and  carried  away  four  of  the  twenty-three  lambs  bar- 
gained for,  and  so  far  as  the  statute  of  firauds  is  concerned, 
this  was  as  good  a  delivery  as  if  he  had  taken  the  whole. 
The  difficulty  is,  that  he  has  not  adopted  a  form  of  acti(»i 
suited  to  his  case.  Nineteen  of  the  lambs  su^d  for  were  never 
taken  by  the  defendant  They  remained  upon  the  premises 
of  the  plaintiff  and  under  his  care,  and  were  sheared  by  him 
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die  following  seaaooy  and  for  aught  ihat  appears  are  still  in 
his  possession;  and  tiie  law  is  well  settled  that  if  any  portion 
if  the  goods  sued  for  remain  undelivered  by  the  seller,  or  un- 
accepted by  the  purchaser,  or  subject  to  a  lien  for  the  pur* 
chase -money,  the  seller  must  declare  specially,  and  not 
generally,  as  for  goods  sold  and  deliTered. 

The  principal  reason  for  requiring  the  plaintiff  to  declare 
qpedally  is  to  enable  the  court  properly  to  adjust  the  dam- 
ages. In  an  action  for  goods  sold  and  delivered,  the  measure 
ef  damages  is  the  contract  price  or  full  value  of  the  goods  sued 
for,  which  is  unjust  if  the  whole  or  any  portion  of  the  goods 
■till  remain  the  property  of  the  plaintiff  and  under  his  con- 
trol. But  if  the  plaintiff  declares  specially,  setting  out  first 
the  contract,  and  then  the  breaches  of  it  on  the  part  of  the 
defendant^  the  court  is  enabled  to  adopt  such  a  measure  of 
damages  as  will  do  exact  justice  between  the  parties. 

If  the  purchaser  of  goods  refuses  to  accept  and  pay  for 
them,  the  owner  may  at  once  resell  them  for  the  most  he  can 
get,  and  charge  the  first  purchaser  with  the  difference  between 
the  contract  price  and  the  price  actually  obtained:  8and$  v. 
Toj^^  6  Johns.  895  [4  Am.  Dec.  874].  As  the  defendant 
paid  fiffy  dollars  of  the  purchase-m<mey,  and  took  but  four 
ef  the  twenty-three  lambs  bargained  for,  it  would  seem  as  if 
the  plaintiff  might  have  indemnified  himself  against  loss  with- 
ent  resorting  to  an  action  in  any  form  against  the  defendant 
But  whether  this  was  so  or  not,  it  is  clear  that  the  present 
action  cannot  be  maintained.  Under  the  agreement  by  the 
parties,  the  judgment  must  be,  plaintiff  nonsuit 

Applston,  C.  J.,  and  Kent,  Dicksbson,  BabbowSi  and  Dam- 
forth,  JJ.,  concurred. 

Vbnsor  mat.  Arm  Hono^  and  ALLOwnro  Vnnxn  Bbasoiiabiji  Ton 
warn  PATMsm,  Sxll  the  gooda,  and  apply  the  prooeeds  to  the  payoMat  of  the 
price;  and  if  a  halanoe  femaiiie  unpaid^  he  may  xeoo^er  it  from  the  Tendeet 
PaiUnU  Appeal  H  Am.  Dea  479;  Van  Horn  t.  JTudber,  84  Id.  62»  and  note 
citiiig  prior  ouee  M;  aole  to  OoMtim  t.  Madigamt  82  Id.  607. 

iKPSBRATim  AasuMPSiT  lOB  QooiMi  Sold  but  hot  Dbjtsbxd  will  not 
Ln:  ifeaMT  t.  Woodmam,  63  Am.  Dea  241.  In  Mone  t.  Skermam,  106  Mass. 
433^  it  ia  mad  that  a  oonnt  on  aa  aooonnt  annexed  may  be  need  nnder  the 
atatnte  of  Maaaachnaetta,  ''where  the  action  ia  for  one  or  more  ttema  which 
wonld  be  oorreotij  deeoribed  by  any  one  of  the  common  connti^**  and  that 
thie  indodea  an  action  for  the  price  of  gooda  bargained  and  add,  aa  weU  aa 
ana  for  gooda  aold  and  ddireredt  beoanae  formerly  the  price  in  anch  caae 
eoold  be  recovered  nnder  an  imkbkaim  ammmptU,  And  of  the  principal  oaae 
H  IB  mid  that  the  qneetioii  paaaad  npon  waa  "whether  general  MtHMm 
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amump&U  oovld  be  lapportad  withoat  proof  of  aotiul  daliwy  and  aooeptanoa 
of  the  goods;  and  it  wm  eiToneoualy  aasamed  that  gooda  bargained  and  sold 
reqaired  a  special  oonnt,  and  oould  not  be  recovered  for  nnder  the  oommon 
coants.  That  case,  therefore,  is  of  no  weight  upon  the  question  what  evi* 
donoe  is  necessary  to  maintain  aa  aotion  for  goods  bafgainad  and  sold.'' 

DzLivKir  Axn>  AaxnTAHci  to  Takm  Pabol  Oohteaot  urn  Salb  am 
QooDB  oat  of  statute  of  franda:  See  ^OM^tefiNi^  t.  BaH  09  Am.  Dea  SS1« 
and  note  83S. 


State  v.  Stoyell. 

[M  Maiki,  2i.1 

InxHTTifxiiT  uimxB  Hauts  Act  of  1861,  OHAFna  4^  SjKinaii  1« 
ENTicnro  awat  Unmakrisd  Fkkalb  for  the  pozpoee  of  prostitatM 
cannot  be  sustained  by  proof  that  the  defendant,  by  false  representations^ 
procured  her  to  go  with  him  to  a  neighboring  town,  where,  having  indnoed 
partial  intoxication,  he  had  repeated  seznal  interoonrse  with  hsr. 

Indiotmbnt.    The  &ot8  are  Btated  in  the  opinion. 
/.  A.  PeterSj  aUomey^eneralj  for  the  state. 

H.  L.  Wh%tc(nnb^  and  Davis  and  Drummondy  for  the  defendant 

By  Court,  Appleton,  C.  J.  The  defendant  is  indicted  fiir  a 
violation  of  section  1,  chapter  4,  of  the  acts  of  1861. 

By  the  Revised  Statutes  of  1857,  c.  124,  sec.  6,  ''if  an  un- 
married man  commits  fornication  with  an  unmarried  woman, 
they  shall  each  be  punished  by  imprisonment  not  more  than 
sixty  days  and  by  fine  not  exceeding  one  hundred  dollars." 

By  section  1,  chapter  4,  of  the  acts  of  1861,  "whoever  fraud- 
ulently and  deceitfully  entices  or  takes  away  an  unmarried 
female  from  her  father's  house,  or  wherever  else  she  may  be 
found,  for  the  purpose  of  prostitution  at  a  house  of  ill-fame, 
assignation,  or  elsewhere,  and  whoever  aids  and  assists  in  8uch 
abduction,  or  secretes  such  female  for  such  purpose,  shall  be 
punished  by  imprisonment  in  the  state  prison  not  less  than 
one  year  nor  more  than  ten  years." 

These  sections  are  for  different  purposes.  They  create  dif- 
ferent offenses  and  impose  different  punishments.  A  person 
may  be  guilty  of  one  offense  and  not  of  the  other.  He  may 
commit  fornication  with  a  female  without  intending  to  induce 
such  female  to  become  a  prostitute.  He  may  entice  one  away 
from  her  father's  house  for  the  purpose  of  prostitution;  he 
/nay  induce  her  to  become  a  prostitute  without  committing 
fornication  with  her.     Indeed,  persons  of  either  sex  may  en- 
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tice  away  females  for  the  pnrpoee  of  Bupplying  brothels  and 
houses  of  ill-fame. 

The  offense  set  forth  in  the  statoie  imder  which  this  indict- 
ment is  found  is  the  fraudulently  and  deceitfully  enticing 
away  an  unmarried  female  firom  her  father's  house,  or  where- 
over  she  may  be  found,  for  the  purpose  of  prostitution,  at  a 
house  of  ill-fame,  assignation,  or  elsewhere,  etc.  Worcester 
defines  prostitution  thus:  ''To  offer  to  a  common,  lewd  use;  to 
make  a  prostitute  of;  to  corrupt  'Do  not  prostitute  thy 
daughter':  Lev.  xix.  29."  A  prostitute  is  a  female  given  to 
indiscriminate  lewdness  for  gain.  In  its  most  general  sense, 
prostitution  is  the  setting  one's  self  to  sale,  or  of  devoting  to 
infamous  purposes  what  is  in  one's  power.  In  its  more  re- 
stricted sense,  it  is  the  practice  of  a  female  offering  her  body 
to  an  indiscriminate  intercourse  with  men;  the  common  lewd- 
ness of  a  female:  Carpenter  v.  People^  8  Barb.  603.  In  Comr 
monwealth  v.  Cooky  12  Met.  93,  a  statute  similar  in  its  language 
and  its  object  to  that  of  this  state  now  under  consideration 
received  a  judicial  construction,  and  it  was  there  held  that 
it  did  not  apply  to  the  case  of  a  man's  enticing  a  woman  to 
leave  her  place  of  abode  for  the  sole  purpose  of  illicit  sexual 
intercourse  with  him. 

It  appears  in  proof  that  the  defendant  by  false  representa- 
tions procured  the  complainant  to  go  with  him  to  Bath,  and 
there,  having  induced  partial  intoxication,  had  repeated  sexual 
intercourse  with  her.  Sexual  intercourse,  the  evidence  shows, 
was  the  whole  object  he  had  in  view.  Nothing  indicates  a 
design  on  his  part  to  make  her  a  common  prostitute.  His  only 
purpose  was  sexual  gratification.  However  infamous  the  con- 
duct of  the  defendant,  however  deserving  of  punishment  he 
may  be,  he  cannot  be  legally  convicted  of  nor  punished  for  a 
crime  he  has  never  committed.  The  evidence  on  the  part  of 
the  government  fails  to  sustain  the  allegations  of  this  indict- 
ment, while  it  abundantly  proves  him  guilty  of  another  and 
different  offense, — that  is,  fornication. 

The  facts  on  the  part  of  the  government  are  uncontradicted. 
No  further  evidence  is  attainable.  To  send  the  cause  to  a 
jury  would  only  delay  its  decision  without  changing  the  re- 
sult. By  the  agreement  of  parties,  the  case  stands  as  on  a 
demurrer  to  the  evidence,  —  an  obsolete  form  of  procedure, 
though  sometimes  recognized,  as  in  State  v.  Soper,  16  Me.  298 
[38  Am.  Deo.  665].  Upon  the  facts  as  proved,  the  defendant 
cannot  legally  be  convicted  of  the  offense  for  which  he  ii 
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indicted,  and  fhe  ooimty  attorney  may  Tery  properly  enter  a 

nolle  proieqwi. 

Kent,  Waltok,  DiOKKBaov,  and  Dasfobth,  JJ.,  concurred. 


EviDBirai  OF  Cboo  Thwwnaart  vamt  Okm  Csabosd  AOAom 
▲HT  is  gnmXij  inadmiHible:  See  Ingram  t.  Siat$,  84  Am.  Daa  788;  note 
787,  wh«ra  otfaar  otaet  are  odleeiad. 

Thb  FBincirAL  CAn  n  oieed  in  Otbarm  t.  Siatt^  88  Ind.  628;  to  the 
thai  Um  word  ''prortttation**  mMois  oomrnon  ladlMrimiBftto  iQiait 
and  not  mml  latarowiw  oonflnod  igtarffily  to 


BaNKIK  t;.   GODDABB. 

(M]fAm,sij 

Voamv  Juiwimn  n  wot  OopoLosrni  vfow  PAsmi  to  Aenov  brec^ 
nro  Sua  SuBjaoMurmt  hora.  Tho  Joiiadfotion  of  tho  loraigB  oou^ 
and  ita  powor  orer  tlio  partiaa  and  the  mattara  in  oontroyoriy,  may  bo 
inqaired  bkUs  ond  tho  Judgment  may  bo  impeoohod  for  fraad. 

Writ  of  review.  The  fiEusts  were  reported  with  an  agree- 
ment that  if  the  effect  of  the  judgment  in  New  Branswick 
concluded  the  defendant,  the  court  were  to  render  the  piopor 
judgment  for  the  plaintiffa;  otherwise  the  case  was  to  stand 
for  trial.    The  other  facts  are  stated  in  fhe  opinion. 

W.  H.  MeCrUlUj  for  the  plaintiA. 

Drummondf  far  the  defendant. 

By  Court,  Appleton,  C.  J.  On  the  20th  of  December,  1861^ 
the  defendant,  Goddard,  at  St  John,  New  Brunswick,  sold  the 
plaintiffs  in  review  eight  hundred  tons  of  merchantable  white 
pine  timber,  '^  to  be  delivered  by  Josiah  Adams,''  £Dr  the  price 
of  which  he  received  their  acceptance  on  three  numths,  which 
was  paid  at  maturity. 

After  fhe  sale,  the  plaintiffs  in  review  demanded  of  Adams 
the  timber  sold,  who  fedling  to  deliver  any,  they  commenced 
an  action  in  fhe  supreme  court  of  New  Brunswick  for  dam- 
ages for  its  non-delivery.  In  their  writ  they  duly  set  forth 
their  contract  with  Qoddard,  that  fhey  had  paid  for  the  lum- 
ber, and  that  upon  demand  the  same  was  not  delivered. 
Upon  a  trial  before  fhe  jury,  fhey  recovered  a  verdict  for  the 
damages  by  them  sustained:  Ra/nhin  v.  Ooddard^  4  AUea 
(N.  B.)  162. 

Subsequently,  fhe  defendant,  Goddard,  sued  Rankin  A  Gk 
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for  the  above  mentioned  timber  in  this  state,  recovered  judg- 
ment for  the  price  tliereof,  and  satisfied  the  execution  issued 
upon  such  judgment  hj  a  levy  on  the  real  estate  of  the  judg- 
ment debtors. 

The  plaintiffs  in  review  being  afterwards  advised  of  these 
procee<Ungs,  petitioned  this  court  for  a  review  of  the  action, 
Goddard  against  them,  which  being  granted,  they  sued  out 
this  writ  of  review. 

The  contract  between  these  parties  was  made  in  New  Bruns- 
wick. The  rights  of  the  parties  under  it  are  to  be  determined 
by  the  law  of  that  province.  The  courts  there  established 
had  jurisdiction  of  the  subject-matter  of  the  suit,  Rankin  v. 
Cfoddardy  gupra^  for  the  non-delivery  of  the  lumber  and  of  the 
parties  thereto.  Qoddard  appeared  and  contested  the  suit, 
but  it  was  decided  adversely  to  him.  The  respective  rights 
of  the  parties  have  received  a  final  adjudication  in  the  juris- 
diction in  which  they  originated. 

The  action  reviewed  was  for  lumber  sold  and  delivered,  but 
Qoddard  could  not  recover  therefor  in  New  Brunswick,  because 
it  was  there  conclusively  settled  in  a  suit  between  these  par- 
ties that  the  timber  was  never  delivered,  though  its  price  had 
been  paid  Ooddard  by  these  plaintiffs. 

The  general  rule  of  damages  for  the  non-delivery  of  goods 
is  the  difference  between  the  contract  price  and  the  market 
value  of  the  article  at  the  time  and  place  where  by  the  terms 
of  the  contract  it  should  have  been  delivered,  if  no  money 
has  been  paid  by  the  vendee.  If  the  price  has  been  paid  in 
advance,  the  vendee  may  recover  in  addition  the  money  ad- 
vanced, and  interest  thereon.  If,  then,  the  price  of  the  goods 
has  not  been  paid,  it  is  to  be  shown  in  reduction  of  damages, 
[n  Day  v.  Dix^  9  Wend.  129,  where  a  vendee  brought  an  action 
against  a  vendor  for  the  non-delivery  of  a  large  quantity  of 
wheat,  which  the  latter  had  contracted  to  sell  to  the  former  at 
a  stipulated  price,  and  a  recovery  had  for  the  full  value  of  the 
wheat,  although  but  a  nominal  sum  to  bind  the  bargain  had 
been  paid,  and  the  vendor  subsequently  brought  his  action 
to  recover  the  price  of  the  wheat  as  stipulated  in  the  contract, 
it  was  held  that  the  action  would  not  lie;  that  the  pUuntiflT 
ought  in  the  former  action  to  have  insisted  that  he  was  only 
liable  for  the  difference  between  the  contract  price  and  the 
value  of  the  article,  and  having  omitted  to  do  so,  he  could 
not  bring  a  croBs-suit  for  the  price. 

It  was  proved  in  the  suit  in  New  Brunswick  toot  the  non- 
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deliTery  of  the  timber  that  the  price  therefor  had  been  paid 
to  Ooddard.  It  is  to  be  presumed  that  proper  instractions  as 
to  the  legal  rights  of  the  parties  were  given. 

If  the  price  had  not  been  paid  (Joddard,  it  was  his  datjr  to 
show  that  fact  in  reduction  of  damages.  He  could  not,  if  bs 
neglected  doing  it,  make  it  the  basis  of  an  action  on  his  poit^ 
according  to  the  principles  of  law  eetaUished  in  Day  t.  Dim^ 
9upra. 

In  the  province  of  New  Brunswick,  Goddard  would  be  oon- 
cluded  by  the  judgment  recovered  in  the  suit  brought  by  thesa 
plainti£b  against  him.    The  indinatkm  of  Boglish  oourto 
seems  to  be  to  sustain  the  conclusiveness  of  foreign  judge- 
ments where,  as  in  the  present  case,  the  court  by  which  the 
judgment  was'  rendered  has  jurisdictiim  of  the  subject-matter 
of  the  suit  and  of  the  parties  thereta    The  general  doctrine 
of  the  American  courts  is,  that  they  are  prima  facie  evidence^ 
but  that  they  may  be  impeached:  Jordan  v.  RMnaan^  15  Me. 
167.    The  authorities  here  go  to  this  extent,  that  the  juris- 
diction of  the  court,  and  its  power  over  the  parties  and  the 
matters  in  controversy,  may  be  inquired  into;  and  that  the 
judgment  may  be  impeached  for  fraud. 

By  the  agreement  of  the  parties,  the  case  is  to  stand  tat 
crial. 

GumNG,  WaltoNi  Diok8B8on,'Daiifobth,  and  Taflet,  JJ., 

concurred. 


FORKION  JUDQUIIT  D   PBUCA  FaOEB   Bvn>B!IOS  OHLT,  AJKO  KAT  BS  B>- 

bottbd:  Sm  Buicher  t.  Batik  qf  Brownmriile,  S3  Am.  Deo.  446^  note  460^ 
wfamo  other  oeaee  are  collected;  Finneran  ▼.  Leomardf  S3  Id.  666,  note  667. 

FoBiiOH  Ji7DQMi»TB»  WHBf  CkiHGLUSzvB:  See  Laahr  ▼.  We§tcoU,  92  Am. 
Dec  404^  note  413^  where  the  doctrine  of  the  ''^'g^*^  and  Amecioan  oourii 
oa  thia  anbjeot  ia  diaenaaed  at  aoma  length. 


City  of  Portland  v.  Biohabdsgn. 

164  Mazki,  48.1 

JuDOiuaiT  BnxmEBXD  AOAnrsr  Citt  iob  Damaoxb  Resoltxmq  tbom  Db- 
vsor  nr  Onb  ov  m  Hiohwatb,  oonaiating  of  an  excavation  therein,  ia 
conclnsive  npon  the  person  who  made  the  excavation,  in  a  aabaeqnent 
action  brought  by  the  city  against  him,  after  notice  of  the  action  againafc 
it  as  to  the  existence  of  the  defect,  the  injury  to  the  former  plaintiff 
while  in  the  exercise  of  due  care,  and  the  amount  of  the  injury;  and  evi* 
dence  ia  not  admiaeiMe  in  aaoh  aotion  on  the  part  of  the  daCaodaai  to 
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profTe  that  he  wis  not  guilty  of  any  iieglig«ioe^  and  thai  ho  properly 
guarded  and  coTered  the  ezcaYation  when  ho  left  off  work  on  the  night 
the  alleged  injury  was  reoeived. 
PasTT  GuiLTT  ov  KinaANOB  IV  Makhto  Ezgayatioh  is  Public  Highway 
is  roBponsible  for  all  injories  reealting  therefrom  daring  its  oontinwanoa 

Cabe  to  recover  the  amount  paid  by  the  plaintiff  on  a  judg- 
ment recovered  by  one  Partridge.  The  fiActo  are  stated  in  the 
opinion. 

DrumffiofMly  for  the  plaintiff. 

E.  and  F.  FoXj  for  the  defendants. 

By  Court,  Appleton,  C.  J.  It  is  in  proof  that  one  Joseph 
G.  Partridge  recovered  judgment  against  the  city  of  Portland 
for  a  defect  in  one  of  its  highways,  the  defect  being  an  excava- 
tion therein  made  by  these  defendants  without  authority;  that 
they  were  notified  of  the  pendency  of  said  suit,  and  were 
present  at  the  trial.  They  are  concluded  by  the  judgment  as 
&r  as  parties  are  ever  concluded  by  such  notice  and  judg- 
ment. 

In  the  suit  against  the  plaintiffs,  the  jury  must  have  found 
that  the  excavation  was^  defect;  liiat  it  was  the  cause  of  the 
injury  to  Partridge;  that  it  was  not  properly  guarded  and 
covered  at  the  time  of  the  accident;  that  the  plaintiffs  had 
notice  of  the  existence  of  the  defecty  and  that  Partridge  was 
in  no  fault. 

In  an  action  by  the  town  against  those  by  whom  the  exca- 
yation  was  niado,  after  notice,  the  verdict  and  judgment  are 
eonclui?ive  cvidt^nce  of  the  existence  of  the  defect  in  the  high- 
way, the  injury  to  the  individual  while  he  was  in  the  exercise 
of  due  care,  and  the  amount  of  the  injury:  Inhahitants  of 
Milford  V.  Holbrook,  9  Allen,  17  [85  Am.  Dec.  735]. 

The  defendants  were  guilty  of  a  nuisance  in  making  an 
excavation  in  a  public  highway.  They  were  responsible  for 
injuries  arising  therefrom  during  its  continuance.  If  left 
properly  gu^\rded  and  covered,  they  were  bound  it  should  so 
continue.  The  responsibility  of  the  excavation  as  long  as  it 
should  exist  was  theirs.  They  were  bound  at  their  peril  to 
make  and  keep  the  road  as  safe  at  all  times  as  it  would  have 
been  without  their  interference:  Congreve  v.  Smith,  18  N.  Y. 
79;  Congreve  v.  Jfanjran,  18  Id.  84  [72  Am.  Dec.  495]. 

The  jury  have  found  that  the  excavation  was  a  defect^  and 

was  not  properly  covered  and  guarded  when  the  accident 

occurred.    It  was  the  very  question  submitted  to  themi  and 
Am.  Daa  Vol  LTTTTT- 
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it  cannot  now  be  retried.  The  admiseion  that  the  exeaTatioo 
was  made  by  the  defendants  exonerates  the  plaintiffii  from 
proving  that  &ct.  The  evidence  offered  was  inadmiaaible, 
because  it  was  directly  to  contradict  the  fada  established  by 
the  verdict:   Veazie  v.  Pencbdeot  IL  R.  Co.y  49  Me.  119. 

The  plaintiffs  and  defendants  are  not  in  pari  ddido.  As 
was  remarked  by  Hoar,  J.,  in  Inhabitants  of  MUfard  ▼.  Hctr 
hrool^  supra^  ''the  only  fault  or  negligence  which  could  be  im- 
puted to  the  town  on  the  facts  shown  was  a  £Eulure  to  remedy 
a  nuisance  which  the  defendants  had  caused.  This  is  no  bar 
to  their  claim  for  indemnity:  Lotoell  v.  Boston  and  Lowdi  R.  R. 
Co.,  23  Pick.  24  [84  Am.  Dec.  83];  LowM  v.  8hoH,  4  Cnsh. 
276." 

Defendants  defaulted. 

GxTTTiNa,  Kent,  Walton,  Dickxbson,  and  Dahiobth,  JJ., 
concurred. 


LiABniirr  to  Citt  of  Owsaa  ov  PBensfT  loa  Amoost  ov  Jimai 
midered  agiinst  it  for  iojnriM  reaultfaig  Cram  delaoti  in  tbo  hij^liwmy  id 
front  of  hia  property:  See  MoMuite  </  ifil/bnl  t.  H6BinA,  86  Am.  Bte. 
788»  note  788^  wh«ra  other  oeaee  axe  ooUeoted.   - 

LuBnjTT  or  Pastt  yjJWUJxaQ  KumAinai:  See  Btntaum  t.  AwuAb^ 
Mfg.  Ox,  82  Am.  Deo.  201,  note  818;  Ncrtrem  ▼•  Tkoms,  81  U.  688^  note 

m. 

Ths  PBorciPAL  CASi  18  MBSoroinBBXD  in  Cl^  qf  Ktobtk  v.  imdupmdewl 
JMWrifK/ £«ofaii^  S3  Iowa,  867. 


Dane  v.  Derby. 

[64  Uatkm,  K.] 

Im  Vjubm,  Ritubh  to  Mahpamus  is  hot  Travxbsabul  If  the  defendant 
retoms  a  legally  soffident  cause,  thoagh  it  be  false  in  faet^  the  eoart  wiU 
not  try  its  trath,  but,  assnming  it  to  be  tme,  will  deoliiie  to  proceed 
farther  on  the  application  for  the  writ. 

Iv  RsnrRiff  to  Mandamus  bs  Falsitied  in  an  action  on  the  oaae^  or  bj  a 
criminal  information  for  a  false  return,  the  oonrt  will  then  grant  a  per- 
emptory mandcunut. 

Kuthzr  Statutb  of  9  Anns,  Chaftxk  20,  nor  Ant  Statotb  wrb 
LiKB  Pbovibions,  has  ever  been  adopted  in  Maine. 

DsriNDANT  CANNOT  DeMXTB  TO  PETITION  FOR  WrIT  OF  MaNHAMUS;    fant  if 

the  writ  be  defective  in  form  or  substance,  he  may  more  toqnaah  H^  ef 
in  his  retom  may  take  advantago  of  the  defect. 
Wbbrb  Original  Rfturn  to  Writ  of  Mandamus  u  SiiFfiuiJUiT;  the 
filing  of  an  additional  one  in  the  nature  of  a  demuzrer  wiU  not 
nor  destroy  the  sufficiency  of  the  one  already  on  file. 
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WuT  OF  Mambaxus  mriT  aa  Ezboutid  or  Fckbx  nr  Whsor  It  Immm, 

or  not  at  alL 
Orantisco  or  Writ  of  MAKBAicns  n  Hattie  of  DnaRsmnr,  and  not  ol 

right. 

OOCBT  WILL  NOT  C^RANT  PnSMFTORT  MaVBAXUS  AOAIim  TOWV  OfVIDBS 

alected  for  one  year  ooljf  ordartng  a  new  elootiiio  on  aecwBt  of  alleged 
frandnlant  ▼oUng  at  tlia  deetion  at  which  thojr  wwa  dsdand  to  be 
eleeted,  if  they  hare  made  aoffioieiit  return  to  the  altetnatiTe  wril 

PcTiTiON  for  mandaifUM.    The  opinion  atates  the  case. 

Dane  and  Baumey  for  the  petitioners. 
Drew  and  HafMltan^  for  the  respondents. 

By  Court,  Applston,  C.  J.  It  appears  hj  the  records  of 
the  town  of  Alfred  that  at  a  legal  meeting  of  its  inhabitants 
holden  on  the  12th  of  March,  1866,  Silas  Derby,  Timothy  Gary, 
and  Nathaniel  H.  Russell  were  chosen  selectmen,  Gtoorge  L. 
Came  town  clerk,  and  John  R.  Tripp  treasurer.  They  sev- 
erally had  three  votes  more  than  the  opposing  candidates  for 
the  town  offices  to  which  they  were  respectively  elected,  with 
the  exception  of  Silas  Derby,  who  had  but  two  more.' 

The  relators  in  their  application  for  the  writ  of  mandamue 
allege  that  neither  the  individuals  above  named  nor  any 
others  were  elected  to  these  offices,  by  reason  of  the  double 
voting  of  two  persons  named  in  said  application  and  the 
wrongful  voting  of  a  minor;  that  there  having  been  no  le- 
gal election  on  the  81st  of  March,  they  informed  the  respond- 
ents of  these  facts,  and  requested  tiiem,  ^^tben  and  there 
being  the  acting  selectmen  of  the  said  town  of  Alfred^  forth- 
with to  issue  their  warrant,  in  due  form  of  law,  for  a  meeting 
of  the  inhabitants  of  said  town  qualified  to  vote  in  town 
affairs,  to  be  holden  in  ten  days  from  the  date  thereof,  for 
the  chcdce  of  town  clerk,  three  selectmen,  assessors,  and  over- 
seers of  the  poor,  and  a  treasurer  of,  said  town";  that  tlfe 
said  respondents  neglected  and  refused  to  issue  said  war- 
rant;— wherefore  they  pray  that  a  rule  may  issue  to  the  said 
Derby,  Oary,  and  Russell,  commanding  them  to  appear  at 
such  time  and  place  as  the  court  may  appoint  ''to  show 
cause,  if  any  they  have,  why  they  have  neglected  and  re- 
fused to  issue  their  warrant  for  another  meeting  of  the  in- 
habitants of  said  town  qualified  by  law  to  vote  in  town  afiairs 
for  the  choice  of  town  clerk,  three  selectmen,  assessors,  and 
overseers  of  the  poor,  and  treasurer  of  said  town;  and  why 
the  election  of  the  said  George  L.  Came  for  town  clerk,  Silas 
Derby,  Timothy  Gary,  and  Nathaniel  II.  Russell  for  select- 
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men,  and  John  R.  Tripp  for  town  treaenrer,  aB  declared  hj 
Baid  moderator  and  as  recorded  in  said  town  books  as  afore- 
Baid,  should  not  be  declared  null  and  void";  and  why  a  writ 
of  mandamus  should  not  issue  to  said  Derby,  Gary,  and  Ras- 
Belf,  '^  commanding  them  to  issue  another  warrant  in  due  form 
of  law  for  another  meeting  of  the  said  inhabitants  of  said  town 
of  Alfred  qualified  by  law  to  vote  in  town  affairs,  to  choose  a 
clerk,  selectmen,  assessors,  overseers  of  the  poor,  and  treas- 
urer of  said  town." 

The  rule  having  been  served  upon  the  respondents,  they  ap- 
peared at  the  time  and  place  appointed,  and  were  heard,  and 
upon  and  after  such  hearing  an  alternative  mandamus  was 
issued,  returnable  at  Alfred,  in  this  county,  on  the  fourth  Tue9> 
day  of  May  then  next,  commanding  them  to  issue  "their 
warrant  in  due  form  of  law  for  a  town  meeting  of  the  in- 
habitants of  said  town  of  Alfred  qualified  by  law  to  vote  in 
said  town  to  choose  a  clerk,  selectmen,  assessors,  and  over- 
eeers  of  the  poor,  and  treasurer  of  said  town,"  or  show  cause 
why  they  do  not. 

On  the  seventh  day  of  the  term  to  which  the  writ  was  re* 
tumable,  the  respondents  file  their  return,  in  which  they 
allege:  1.  That  at  a  legal  town  meeting  of  the  inhabitants  of 
Alfred,  holden  on  the  12th  of  March,  1866,  they  were  duly 
elected  selectmen,  assessors,  and  overseers  of  the  poor  for  the 
I»oliticnl  year  commencing  on  said  12th  of  March;  that  on  the 
Fame  clay  they  were  sworn  into  said  offices,  and  have  ever 
fiiiice  liiH'n  and  now  are  exercising  and  discharging  the  duties 
oi  saiil  oilices;  2.  That  the  persons  named  in  said  writ  as  hav^ 
ing  dt^posited  two  ballots  at  said  election  in  their  £Etvor  did  not 
so  deposit  them.  Leave  being  granted,  they  filed  an  amend- 
ment to  their  return  on  the  tenth  day  of  the  term,  in  which 
they  set  forth  that  three  ballots  given  for  the  opposing  candi- 
dates, received  and  counted  by  the  moderator,  were  cast  by 
persons  not  legally  nor  constitutionally  qualified  to  vote  in 
town  affairs;  and  they  give  the  names  of  the  persouB  thus 
wrongfully  voting. 

This  return,  if  true,  obviously  affords  sufficient  reasons 
against  the  issuing  of  a  peremptory  mandamus.    It  was  placed 
aa  file,  where  it  still  remains.    Its  legal  effect  is  to  be  con 
eidered. 

At  common  law,  if  the  defendant  returns  a  legaUy  sufficient 
eause,  though  false  in  fact,  the  court  will  not  try  its  truth,  but 
SBSuming  it  to  be  true,  will  decline  to  proceed  further  on  the 
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mandamuB.  A  return  to  the  mandaiMU  is  not  traversable. 
The  proeecntor  is  estopped  by  the  return.  The  only  remedy 
left  open  is  an  action  for  a  false  return.  If  the  writ  has  not 
been  brought  in  respect  of  private  right,  and  the  public  inter- 
ests are  involved,  the  court  will  grant  a  criminal  information 
against  all  the  parties  who  made  the  fSEtlse  return,  in  order  thai 
the  disputed  facts  may  be  tried:  Tapping  on  Mandamus,  460. 
If  the  return  be  falsified  in  an  action  on  the  case,  or  by  crimi- 
nal information  for  a  false  return,  the  court  will  then  grant  a 
peremptory  mandamus:  6  Bac.  Abr.,  tit.  Mandamus,  M,  452. 

The  proceedings  by  common  law  being  dilatory  and  ezpenft- 
ive,  a  remedy  was  provided  specially  applicable  to  the  case  of 
municipal  officers  by  the  statute  9  Anne,  c.  20.  By  this  act^ 
the  ''persons  prosecuting  this  writ  may  plead  to  or  traverse 
all  or  any  of  the  material  facts  contained  within  the  return,  to 
which  the  persons  making  such  return  shall  reply,  take  issue, 
or  demur;  and  if  any  issue  shall  be  joined  on  such  proceeding, 
the  person  suing  out  such  writ  shall  try  the  same  in  such 
place  as  an  issue  joined  in  such  action  on  the  case  should 
have  been  had;  and  in  case  a  verdict  should  be  found,  or 
judgment  given  for  them  upon  demurrer,  or  by  nihil  dicity  or 
for  want  of  a  replication,  or  other  pleading,  they  shall  recover 
damage  and  costs,  and  a  peremptory  writ  of  mandamus  shall 
be  granted  without  delay  for  them  for  whom  judgment  shall 
be  given, — as  might  have  been  given  if  such  return  had  been 
adjudged  insufficient,"  etc. 

The  statute  of  9  Anne  does  not  extend  to  the  mass  of  the 
subjects  of  m>andamAiBy  which  remain  to  be  disposed  of  accord- 
ing to  the  course  of  the  common  law.  The  cases  to  which  we 
have  been  referred  were  mainly,  if  not  entirely,  within  the  pur- 
view of  that  statute. 

But  the  statute  9  Anne,  c.  20,  has  never  been  adopted  in  this 
state:  Howard  v.  Qage^  6  Mass.  462.  Nor  has  any  statute 
similar  in  its  provisions  been  enacted.  It  is,  however,  other- 
wise in  several  of  the  states.  Consequently,  if  the  return,, 
whether  true  or  false,  is  sufficient,  the  writ  of  peremptory 
mandamus  cannot  at  present  issue.  If  true,  it  never  can.  If 
false,  it  cannot  until  after  judgment  shall  have  been  obtained 
in  an  action  or  information  against  these  defendants  for  a  false 
return. 

It  appears  that  after  the  return,  and  the  amended  return 
had  been  filed,  the  defendants  demurred  to  the  petition  for  the 
writ  of  mandamusj  and  the  relators  joined  in  4ie  demurrer. 
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both  returns  meanwhile  remaining  on  file  and  oonstitating 
part  of  the  record.  The  presiding  judge  overruled  the  de- 
murrer. 

This  ruling  was  correct.  The  defendants  could  not  legally 
demur.  '^  If  the  writ  is  defective  either  in  form  or  in  sub- 
stance," observes  Chancellor  Walworth  in  Commercial  Bank  t. 
Canal  CommisdonerSy  10  Wend.  25,  ^'  the  defendant  may  move 
to  quash  it ":  King  v.  Bishop  of  Oxford^  7  East,  346;  People  v. 
Judges  of  Westchester^  4  Cow.  73.  If  the  writ  is  not  quashed| 
the  defendant  must  make  a  return  thereto,  unless  he  thinks 
proper  to  put  an  end  to  the  controversy  by  doing  the  act  re* 
quired.  If  he  makes  a  return,  he  must  either  deny  the  facts 
stated  in  the  writ  on  which  the  claim  of  the  relatc)r  is  founded, 
or  must  state  other  facts  sufficient  in  law  to  defeat  the  rela- 
tor's claim.  It  seems,  however,  that  he  may  take  advanti^ 
of  the  insufficiency  of  the  writ  in  his  return.  ^^As  the  defend- 
ant cannot  demur,  so  he  may  by  his  return  submit  that  he  is 
not  bound  by  law  to  execute  it,  which  submission,  being  in  the 
nature  of  a  demurrer,  should  be  treated  accordingly;  that  is, 
a  conciiium  obtained,  and  the  point  argued":  Tapping  on  Man- 
damus, 362. 

The  return,  it  may  be  observed,  like  that  of  a  sheriff  or  any 
other  officer,  becomes  part  of  the  record,  and  hence  is  not 
traversable.  If  short,  it  may  be  indorsed  on  the  writ.  If  of 
any  length,  it  may  be  upon  a  separate  paper,  to  which  the  writ 
or  a  copy  should  be  annexed. 

The  defendant  may  return  as  many  causes  as  he  pleases, 
provided  they  are  not  repugnant  and  inconsistent.  *'In  order 
to  support  a  return  consisting  of  several  causes,  it  is  not  neces- 
sary that  every  one  of  them  should  be  good,  provided  the 
whole  of  them  are  neither  repugnant  nor  inconsistent":  Tap- 
ping on  Mandamus,  360.  If,  therefore,  the  original  return  was 
sufficient,  the  filing  an  additional  one  in  the  nature  of  a  de- 
murrer would  not  weaken  nor  destroy  the  sufficiency  of  the 
returns  on  file  and  constituting  a  part  of  the  record. 

The  rules  of  pleading  are  applicable  to  the  writ  of  mandamus. 
^'The  writ  should  contain  allegations  of  all  such  facts  as  are 
necessary  to  show  that  the  prosecutor  is  legally  entitled  to  the 
relief  he  prays;  otherwise  it  is  liable  to  be  quashed":  Tailing 
on  Mandamus,  320.  ^'  Therefore  when  a  mandamjis  is  awarded 
for  purposes  partly  legal  and  partly  not,  as  when  a  writ  ex- 
ceeds an  obligation  imposed  on  the  defendant  by  an  act  of 
Parliament,  etc.,  the  court  will  not  in  part  enforce  it  by  a  per- 
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emptory  writ  limiting  its  effeot,  but  will  qiuudi  it»  fbr  altboagb 
the  court  will,  for  the  purposes  of  jostioe,  mold  the  rale  for 
the  writ,  yet  it  camiot  mold  the  writ  itself;  also,  the  writ  must 
be  executed  in  the  form  in  which  it  has  issued,  or  not  at  all'': 
Id.  827. 

The  defendants  are  commanded  to  issue  a  warrant  for  a 
meeting  of  the  inhabitants  of  Alfred,  to  choose  a  clerk,  seleot- 
men,  assessors,  and  overseers  of  the  poor,  and  treasurer  of  said 
town. 

But  no  notice  has  been  given  the  clerk  and  the  treasurer  of 
the  pendency  of  this  process.  They  are  officers  de  faeto.  They 
are  officers  according  to  the  records  of  the  town,  duly  chosen 
at  a  legal  meeting.  Their  election  has  never  been  adjudged 
to  be  null  and  void,  and  it  cannot,  without  a  manifest  disregard 
of  the  first  principles  of  justice,  be  so  adjudged  without  notice 
Co  them  and  an  opportunity  on  their  part  to  show  cause  why 
there  should  be  no  such  adjudication:  Strong^  Petitioner,  20 
Pick.  484. 

It  does  not  appear  who  were  chosen  assessors  and  overseers 
of  the  poor.  Whoever  they  may  be,  no  notice  has  been  given 
them.  There  is  no  allegation  of  any  vacancy  in  those  offices, 
nor,  if  there  was  an  election  of  individuals  to  fill  them,  of  fraud 
or  illegality  in  such  election.  In  shorty  no  reason  whatever  is 
given  for  ordering  an  election  of  persons  to  fill  those  offices. 
There  is,  then,  nothing  in  the  writ  to  justify  or  authorize  the 
mandatory  clause  to  its  full  extent,  and  we  have  seen  that  the 
writ  must  be  executed  in  the  form  in  which  it  has  issued,  or 
not  at  all. 

The  most  important  duties  of  these  defendants  as  selectmen 
have  probably  been  performed  by  them;  the  taxes  have  been 
assessed,  and  the  list  of  voters  for  the  tall  elections  prepared. 
They  are  officers  de  factOy  and  clothed  with  apparent  right. 
Their  acts  in  the  past  would  be  binding.  A  peremptory  mar^ 
damus  cannot  issue  until  after  judgment  against  them  for  a 
fidse  return.  But  before  that  time  their  official  existence  will 
have  terminated.  The  granting  of  a  writ  of  mandamus  is  mat- 
ter of  discretion,  and  not  of  right:  Woodman  v.  County  Com- 
miseionen,  24  Me.  161.  If  there  has  been  double  voting,  or 
those  not  qualified  by  law  have  voted,  the  statutes  of  the  state 
afford  ample  provisions  for  their  punishment  Under  such  cir- 
cumstances, it  would  seem  to  be  a  proper  and  more  fit  exercise 
of  discretion  to  deny  rather  than  to  grant  the  writ. 

In  Oomrnonwealih  v.  Atheam,  8  Mass.  285,  the  court  refused 
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to  grant  an  information  in  the  nature  of  a  quo  warranto  against 
a  town  officer  who  is  elected  for  one  year,  Parsons,  C.  J.,  re- 
marking that  to  do  so  ''  would  not  be  a  decent  and  proper 
exercise  of  their  authority."  In  Howard  v.  Oagcy  6  Id.  463, 
each  party  claimed  to  be  elected  as  county  treasurer.  The 
plaintiff  moved  for  a  rule  on  the  defendant  to  show  cause  why 
a  mandamua  should  not  go  to  admit  him  to  the  office  of  county 
treasurer,  he  having  been  duly  elected.  '^The  court,"  observes 
Parsons,  C.  J.,  ''could  not  grant  a  peremptory  mandamus  un- 
til the  return  was  falsified.  And  if  it  might  be  granted  after 
the  return  was  fEdsified  by  verdict  in  an  action  by  Howard 
against  the  justices,  yet  such  verdict  could  not  in  some  coun- 
ties, and  probably  would  not  in  any  county,  be  found  until 
after  the  expiration  of  the  year  for  which  the  party  complain- 
ing was  chosen." 

In  New  York,  and  for  the  same  reason,  the  court  declined 
as  matter  of  discretion  to  allow  the  attorney-general  to  file  an 
information  in  the  nature  of  a  quo  warranto  against  an  officer 
holding  by  annual  election:  People  v.  Sweaiingy  2  Johns.  184. 
So  in  this  state,  in  Woodbury  v.  County  Commissionersj  40  Me. 
804,  it  was  held  that  the  granting  the  writ  of  mandamus  was 
matter  of  judicial  discretion,  and  that  it  would  not  be  granted 
when  if  granted  it  would  be  unavailing,  as  in  case  of  annual 
officers. 

It  becomes  unnecessary  to  consider  or  determine  the  various 
other  questions  which  the  learned  counsel  for  the  parties  to 
this  litigation  have  so  ably  and  elaborately  discussed. 

Peremptory  mandamus  denied. 

Walton,  Diceebson,  and  Danforth,  JJ.,  concurred. 
CuTTiNO  and  Taplsy,  JJ.,  concurred  in  the  result 

Law  of  Mandamus.  — A  writ  of  mandanuu  is  a  oonmuuid  iasniog  from,  a 
ooart  of  law  of  competent  jorisdictioii,  in  the  name  of  the  state  or  wovtnig^ 
directed  to  some  inferior  court,  officer,  corporation,  or  person,  reqoiring  tlie 
performance  of  a  particular  dnty  therein  specified,  which  dnty  resolts  from 
the  official  station  of  the  party  to  whom  it  is  directed,  or  from  operation  ef 
law:  3  Bla.  Com.  110;  High  on  ISxtraordinary  Legal  Remedies,  sec.  1;  Dunh^ 
Un  County  v.  District  County  Court,  23  Mo.  449.  It  is  an  extraordinary  legal 
remedy  which  is  granted  only  where  without  its  aid  there  woold  be  a  failure 
of  jastice:  Bex  ▼.  Baker,  Bnrr.  1267;  School  Inapectors  qf  Peoria  ▼.  Peopte,  2I> 
HI.  525;  Peopk  v.  Hatch,  33  Id.  9;  City  of  Ottawa  v.  PtogU,  48  Id.  233;  Lrnxk 
▼.  Whittle,  77  Va.  415.  In  England,  it  was  originaUy  a  prerogative  writ  issn- 
ing  in  the  king's  name  from  the  court  of  king's  bench,  and  it  still  preserves 
some  of  its  prerogative  features  in  that  country.  Bat  in  most  of  the  statot 
si  this  oooi^iy  the  writ  hsis  loit  itn  prerogative  ehaiaotsr,  and  has  eonie  ta 
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be  r^;wded  in  the  natnM  of  an  ordinary  action  between  the  partlei^  and  aa 

being  a  writ  of  right  to  the  extent  to  which  the  party  applying  for  it  ahows 
himself  entitled  to  thia  particular  kind  of  relief:  High  on  Extraordinary 
Legal  Remedies  aec.  4;  Kendall  t.  United  SkOeet  12  Pel  £24;  OtmmomowJUh 
^f  Kentucky  v.  Dennimnt  Chwmor  qfOhh^  24  How.  66;  OUaman  v.  BaaBett,  33 
Conn.  298;  Arberry  ▼.  Beaven,  6  Tex.  457;  B.  C,  55  Am.  Deo.  791;  Fiaher  ▼. 
City  o/Charieaton,  17  W.  Va.  595.  In  the  case  <^  CommonweaUh  y.  Denviaon^ 
aaapra,  Taney,  G.  J.,  aaid:  "It  ia  equally  well  aettled  that  a  wandamua  in 
modem  practice  ia  nothing  more  than  an  action  at  law  between  the  partie% 
and  is  not  now  regarded  aa  a  prerogative  writ."  It  ia  tme  that  in  a  few  states 
the  writ  is  still  regarded  aa  a  prerogative  writ^  and  in  no  eenae  a  writ  of  right: 
Moody  ▼.  Fleming^  4  Oa.  115;  S.  G.»  48  Am.  Dec  210;  School  Inapeelora  of 
Peoria  ▼.  People,  20  111.  525;  People  v.  Hatch,  33  Id.  9;  City  qf  Ottawa  ▼. 
People,  48  Id.  233;  People  ▼.  Judye  qf  Superior  Court  qf  DefroiL,  41  Mich.  31; 
PeopU  V.  Metropolitan  Board  qfPoUee,  26  K.  T.  316;  People  v.  Ferria,  76  Id. 
826.  Bat  the  great  weight  of  modem  authority  is  opposed  to  the  doctrine 
that  the  writ  is  a  prerogative  writ.  No  doubt  the  question  of  its  issuance  in 
any  particular  case  rests  in  the  sound  judicial  discretion  of  the  court,  and  the 
party  seeking  it  cannot  demand  it  without  making  the  showing  required  to 
justify  the  court  in  granting  it:  Dana  v.  County  Commiaaionera  qf  York  Co,,  63 
Me.  396;  People  v.  Ferria,  76  K.  T.  326.  Mamdamua  is  not  a  creative  rem- 
edy. It  simply  compels  persons  to  act  and  to  perform  a  duty  which  they 
were  bound  to  do  without  its  agency:  High  on  Elztraordinary  Legal  Reme- 
dies, sec  7;  PeopU  v.  OOmtr,  5  Gilm.  242;  People  v.  Hatch,  33  Dl.  14a 
Hence  it  will  never  be  issued  to  oompel  the  performance  of  an  act  that  with- 
out it  would  be  unlawful:  People  v.  DuLcheaa  etc  R,  R.  Co.,  58  N.  T.  153; 
Johnaon  v.  Lucaa,  11  Humph.  306.  The  writ  of  mandamua  is  to  be  regarded 
as  an  original  proceeding  or  suit,  and  not  merely  as  a  final  process:  McBawa 
T.  People,  50  HL  503;  State  v.  Bailey,  7  Iowa,  390;  Judd  ▼.  Drwer,  1  Kan. 
455. 

Glkab  Legal  Kiqht  to  Relixv  Sought  must  bb  Establibhbd  in  order 
to  justify  the  issuance  of  the  writ  of  mandamua.  It  is  one  of  the  highest 
writs  known  to  our  jurispnidenco,  and  it  will  never  be  issued  in  cases  where 
the  right  ia  doubtful:  Tarver  v.  Commiaaionera*  Court  qfTaUapooaa,  17  Ala. 
527;  Pfck  v.  Dootk,  42  Conn.  271;  Union  Church  qf  Africana  v.  Sandera,  1 
Eouat.  100;  S.  C,  03  Am.  Dec.  187;  People  v.  Salomon,  46  HI.  415;  People  v. 
Mayyr  ofChianjo,  51  M.  17;  Pwple  v,  OUinn,  70  Id.  232;  PeopHe  v.  Maaonie 
B.  A.,  .98  Id.  ti3o;  Pfoplr  v.  Johruion,  100  Id.  537;  S.  C,  39  Am.  Rep.  63; 
StaU  V.  I/rrron,  29  La.  Ann.  aiS;  People  v.  Auditor-Oeneral,  36  Mich.  271; 
PfopU  v.  SitperrlwrH  of  Prf^(fte  Me  Co,,  36  Id.  377;  Loomiay,  Rogera  Township, 
53  M.  135;  Board  of  PoUrt  v.  Crtint,9  Smedes  k,  M.  77;  8.  0.,  47  Am.  Dec 
102;  Ptrrplf  v.  Bmokh/n,  1  Wend.  318;  S.  C,  19  Am.  Dec  502;  People  v.  Su- 
perctJiorH  of  Greene,  04  N.  V.  600;  People  v.  Hayt,  66  Id.  606;  DtUten  v.  VHr 
hi/e  qflhviover,  42  Ohio  St.  215;  Commonwealth  v.  Mitchell,  82  Pa.  St.  343; 
Ex  parte  Barnwell,  8  8.  C.  204;  Cook  v.  TVeofurer  qf  Town  qf  Peacham,  50 
Vt.  231;  Suite  v.  Su})erriHora  of  Waahinyton,  2  Chand.  25a 

It  mc'bt  AL.SO  Appear  that  thkbx  is  No  Othxb  Adxquatb  or  Spb- 
ODio  Remedy  to  secure  tlie  enforcement  of  the  right  and  the  performance 
of  the  duty  sought  to  l>e  enforced:  King  v.  Water  Worka  Co.,  6  Ad.  &  E.  355; 
Tarver  v.  Commiaaionera*  Court,  17  Ala.  527;  JSx  parte  Trapnall,  6  Ark.  9; 
8.  C,  42  Am.  Dec  676;  Baaham  v.  Carroll,  44  Ark.  284;  People  v.  Olda,  3 
CaL  167;  S.  C,  58  Am.  Dec  898;  Babcoek  v.  Ooodrich,  47  CaL  68;  Peck  v. 
JBooth,  42  Ckmn.  271;  Territory  t.  Shearer,  2  Dakota^  332;  Moodjf  v.  Fleming, 
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4  Ck.  115;  &  0.,  48  Am.  Dee.  210$  State  y.  i^^iftlbr,  36  La.  Ann.  80O;  Stati 
T.  Jwdge ^ TweiU^Jirti  JudUAd Littrkl,  36  Id.  394;  Siaier.  Otxwet,  19  IM. 
861;  &  0.,  81  Am.  Deo.  639;  Board  o/Poike  y.  Gron^  9  Smedei  &  M.  77; 
8.  0.»  47  Am.  Deo.  102;  Siaie  y.  MarahaO,  82  Mo.  484;  Peop/«  y.  Brootfyn,  1 
Wend.  318;  8.  C,  19  Am.  Dee.  502;  P«opfe  y.  Supervitan  qfOrmne,  12  Barb. 
87;  Peopfe  y.  Thompmm,  25  Id.  73;  CbmmoiitoeaAA  y.  RtmOer,  2  Binn.  360) 
8.  C,  4  Am.  Deo.  451;  Beadmgr.  Cammamoeabh,  11  P&.  8t.  196;  a  C,  51 
Am.  Dea  534;  Mobile  <fr  O.  B.  B.  Co,  y.  Wisdom,  5  Heisk.  125;  Arberry  y. 
Beavere,  6  Tex.  457;  8.  0.,  55  Am.  Deo.  791;  Taylor  y.  Ciwfi^  Co«r<  <^8aU 
LaheOo,,2Vtah,  405;  ^tn^^r  Fri^/iam  Jtutioar  y.  Mumday,  2  iMfjtk,  165;  &  a, 
1r  Am.  Deo.  604;  Bx  forie  Virgima  CammMoMn,  112  U.  8.  177.  Bat  an 
action  against  an  auditor  on  his  official  bond  is  not  a  "plain,  speedy,  and 
adequate  remedy**:  Babeoek  y.  Goodrich,  47  GaL  488.  When  the  party  has  a 
plain,  speedy,  and  adequate  remedy  by  an  ordinary  action  at  law,  the  writ 
of  fnandamma  will  not  be  awarded.  In  such  cases  the  courts  uniformly  re- 
fuse to  interfere  by  the  exercise  of  their  extraordinary  jurisdiction  in  issuing 
the  writ:  King  y.  Bank  qf  England,  Dong.  524;  WilUne  y.  Jikchell,  3  8alk. 
K29;  Gng  y.  Bithop  qf  Durham,  Burr.  567;  King  y.  Mayor  qfColcheeter,  9 
Term  Rep.  260;  Queen  y.  HuU  and  SeJBby  Jffy  Co.,  6  Ad.  &  E.,  K.  8.,  7(h 
Queen  y.  Derby,  7  Ad.  &  E.  419;  B»  parte  8.  A  JV.  Ala.  R  B.  Co.,  ^  Ala. 
599;  Bx  parte  Cheatham,  6  Ark.  437;  Ex  parU  WHSameon,  8  Id.  424;  PeraUa 
y.  Jdoms,  2  CaL  594;  Early  r.Manmx,  16  Idu  149;  People  r.  Hubbard,  22 1± 
84;  People  y.  McLane,  62  Id.  616;  Ameriean  Aeiybim  y.  Phosnix  Bank,  4  Conn. 
172;  8.  C,  10  Am.  Deo.  112;  Peopfe  y.  Hatch,  33  DL  9;  Ptople  y.  Salomon, 
46  Id.  415;  LouiaviUe  and  New  Albany  B.B.Co,y.  State,  25  Ind.  177;  Fogie 
y.  Cfftgg,  26  Id.  245;  Exeeleior  etc  AseodaSkm  y.  Biddle,  91  Id.  84;  State  y. 
Count/y  Judge  i^  Floyd,  5  Iowa,  380;  JfaraAaSy.  ^Zban,  35  Id.  445;  Suxxsemian 
qfMacarty,  2  La.  Ann.  979;  SUOe^.  Judge qf  Fourth Diatrict,  8  Id.  92;  State 
Y.  Judge  qf  Sixth  DietHet,  9  Id.  2B0i  Leland  r.  Boee,  10  Id.  416;  Stater.Judge 
qf  Sixth  Diatriet,  12  Id.  342;  State  y.  Police  Jury,  29  Id.  146;  Inhabitante  qf 
Lexington  y.  MulUken,  7  Gray,  280;  SToUh  y.  ^tfrioii,  48  Mich.  643;  Oleon  y. 
Muskegon  CircuU  Court,  49  Id.  85;  Byrne  y.  Harbiwn,  I  Mo.  225;  ^t  Xoirff 
County  CoHit  y.  Sparks,  10  Id.  118;  State  y.  Engleman,  45  Id.  27;  Manq/Seld  y. 
^W/er,  50  Id.  338;  TTonf  y.  OotrntyCouH;  50  Id.  401;  People  r.  Mayor  qf  Hem 
York,  10  Wend.  393;  &  jiofie  Zyncft,  2  Hill,  45;  ^oyes  y.  Bueeell,  2  Oow. 
444;  Peop20  y.  Thompson,  25  Barb.  73;  People  r.  Wood,  35  Id.  653;  People  t. 
^oo^  "^  Id.  31;  Peqp&  y.  Starr,  55  How.  Pr.  388;  People  y.  Supervisors  qf 
Chenango,  11  N.  T.  563;  Peqpfe  y.  Hawkhu,  46  Id.  9;  ^AeOy  y.  HqffhuEn,  7 
Ohio  8t.  450;  Conunomoealth  y.  i&MMfer,  2  Binn.  360;  &  C,  4  Am.  Deo.45If 
Commomoealth  y.  Comndsmoners  qfAUegkeniy,  16  8erg.  &  K  317;  Beading  y. 
CommonweaftAy  11  Pa.  8t.  196;  Jamesr.  Commissioners qf  Budte County,  13 Id. 
72;  H^ner  y.  Commoftioeaft^  28  Id.  108;  Khtg  WUUetm  Justices  y.  Munday,  S 
Leigh,  165;  S.  0.,  21  Am.  Dec.  604;  State  y.  Supervisors  qf  Sheboygan,  29  Wis. 
79;  High  on  Extraordinary  Legal  Remedies,  sec  16.  Kor  will  mandamua  Us 
in  any  case  where  the  statute  proyides  a  plain,  speedy,  and  adequate  remedy: 
LomsvOe  S  N.  A.  B.  B  Co.  y.  Staie,  25  Ind.  177;  Fogle  y.  Qregg,  26  Id. 
345;  King  William  Justices  w.  Munday,  2  Leigh,  165;  S.  G.»  21  Am.  Dec.  604; 
State  y.  Supervisors  qf  Sheboygan,  29  Wis.  79.  The  rule  that  mandamus  will 
not  lie  if  there  is  a  specific  legal  remedy  is^  howeyer,  restricted  to  cases 
where  the  legal  remedy  is  equally  conyenient,  complete,  and  beneficial;  State 
y.  North  Eastern  R  B.  Co.,  9  Rich.  247;  8.  G.,  67  Am.  Dec.  551.  It  may 
issue  to  any  inferior  courts  corporation,  beards  or  person  to  oompel  the  per- 
^'vrmacoe  of  any  aot  whioh  the  law  specially  enjoinst  or  of  a  dnly  resulting 
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from  aa  office,  trosti  or  station:  Chrdner  ▼.  Htmejf^  M  Lid.  17.  Mamiamm 
inH  iaane  if  there  be  any  doabt  aa  to  whether  or  not  there  be  another 
effectual  remedy:  Oitjf  f^OUama  t.  People^  48  SL  S83w  The  remedy  by  hhm- 
doKmm  is  not  snperseded  by  the  remedy  1^  eriminal  proeeoation,  nor  by  a 
civil  action  on  the  case  for  neglect  of  duty:  for  neither  is  equally  oonyenient^ 
beneficial,  and  effectoal:  FfffmonA  ▼.  Ohg^pen,  10  CSid.  212;  S.  0.»  70  Am.  Dec 
711;  JSOeHdge  t.  Ball,  7  Port  47;  In  rt  TrwUeg  of  WQlkmuiburgh^  1  Barb. 
S4;  King  ▼.  Bcmk  f^W^fami^  Dong.  624;  Qiieeii  ▼.  Astem  GomnUu  Ry  Co.. 
10  Ad.  ft  E.  631. 

F^Cr  THAT  COUBT  OF   OhANOEBT  HAS  AlBBABT  AoQVXBXD  JUBIBDIOnOV 

el  the  snbject-matter  ol  the  application  will  constitate  a  bar  to  the  applica- 
tion for  a  mamdamuM,  Especially  where  the  plaintiff  in  equity  is  the  appli- 
eaat  for  the  writ:  Quem  y.  PiU,  10  Ad.  &  E.  272;  People  v.  WorfiOi^  20  CL 
nX);  School  In&puiwn  i^Pm^ria  v.  iVop/tf,  20  Id.  690;  PtopU  v.  Wkml,  48  Id. 
268;  PeopU  ▼.  Ctty  qfChioago,  63  Id.  424;  HardoMtUo  v.  Marykmd  AD.R^R. 
CVn.,  32  Md.  82L  And  in  the  retom  to  the  alteniatiTe  writ^  the  pendency  of 
another  action  between  the  same  parties  for  the  same  cause  may  be  pleaded 
in  abatement:  State  t.  JemdnQS^  66  Wis.  113.  But  see  OaJaoeroM  Co.  t. 
Broekwofff  30  CaL  826.  Ae  dismissal  of  the  writ  on  the  ground  that  the 
relator  is  not  entitled  to  the  relief  songht  is  a  bar  to  another  proceeding  by 
mandamus  for  the  same  canse:  StaJe  v,  ffard,  26  Minn.  460. 

Dbmakp  ahi>  RsrusAL.  — Ther^  is  some  difference  of  judicial  opinion  as 
to  the  necessity  for  a  demand  and  refusal  before  issuing  the  writ.  Some 
eonrts  hold  that  the  writ  ought  in  no  case  to  issue  without  proof  of  demand 
and  refusal:  CoU  ▼.  JSUioii,  28  Ark.  294;  OondU  ▼.  CommMonen  <tf  NoiglUm 
Co.,  26  Ind.  422;  State  t.  Davis,  17  Minn.  429;  State  v.  Schaack,  28  Id.  368| 
Kemerer  ▼.  State,  7  Keb.  130;  Stats  ▼.  Chvemor,  26  N.  J.  L.  331;  State  ▼. 
Lshre,  7  Rich.  234.  While  other  cases  recognise  a  distinction  between  duties 
ef  a  public  nature,  and  affecting  only  the  public  at  large,  and  those  of  a  pri- 
vate nature,  specially  affecting  the  rights  of  individuals.  And  they  hold  that 
fai  the  latter  class  of  eases  a  demand  must  be  made,  but  that  in  the  former  dasa 
ef  cases  no  demand  is  necessary.  The  law  itself  stands  in  the  place  of  a  de- 
mand in  such  cases,  and  the  neglect  to  perform  the  duty  is  equivalent  to  a 
refusal:  High  on  Extraordinary  Legsl  Remedies,  sec  41;  OrovUle  A  V.  B,  B. 
Co.  V.  Supervisors  qf  Plumas  Co.,  87  CaL  864;  State  ▼.  County  Judge  qf  Mar- 
shall, 7  Iowa,  186;  State  t.  Baileif,  7  Id.  390;  Commomeealth  r.  Commissioners 
^  AUsf^eny,  37  F^  St.  237.  Other  cases  hold  that  it  is  only  requisite  to 
prove  demand  and  refusal  before  issuing  the  peremptory  writ:  Leonard  v. 
Souss,  16  Oa.  473;  Mauran  v.  Smith,  8  R.  L  192. 

Mahdamus  will  not  lascm  to  CkniPiL  PmoBiiAiron  ov  VAZir,  uselesa^ 
or  unlawful  act.  Nor  will  it  be  inued  to  order  the  performance  of  an  im- 
possible act.  Nor  to  compel  the  performance  of  an  act  which  the  respondent 
has  expressed  his  willingness  to  do:  Lamar  v.  WUUns,  28  Ark.  34;  Clark  v. 
Crane,  67  OaL  629;  Boberts  v.  SmUh,  63  Ga.  213;  People  v.  Chicago  <ft  A.  B.  B. 
On,  66  HL  96;  Crietman  v.  Peds,  90  Id.  160;  People  v.  Dulaney,  96  Id.  603; 
Price  V.  WaXher,  4A  Iowa,  468;  BasseU  v.  School  Direetors,  9  La.  Ann.  613; 
'WilUams  r.  County  Commissioners,  36  Me.  346;  Woodbury  v.  County  Commis- 
sioners, 40  Id.  804;  State  v.  ifoyor  etc  qf  ffdboken,  40  N.  J.  L.  162;  State  v. 
Vanaredale,  42  Id.  636;  People  v.  Supervisors  qf  Westchester,  16  Barb.  607; 
OokmialL.  L  Co,  v.  Supervisors  qf  N.  T.,  24  Id.  166;  People  v.  Tremcdn,  17 
How.  F^.  142;  People  v.  DutOess  etc  B.  B.  Co.,  68  N.  T.  163;  UmversaUst 

\  Ckurehr.  Trustees,  ^ Ohio,  442;  &  a,  27  Am.  Deo.  266;  Laeoster.  Jh^ffy,  49 

f  Tex.  767;  a  a,  80 Am.  Rep.  122. 
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Bl&irBAHTTS  IS  Ebsestiallt  Ciyn.  RsMEDTt  and  not  a  erimmal  prooeed- 
faigt  State  V.  WiUiama,  69  Ala.  311;  MeBane  t.  People,  50  lU.  503;  St»Jte  t. 
Bailejf,  7  Iowa,  290;  Judd  ▼.  Dritxr,  1  Kan.  455;  State  v.  Orcury,  11  Ner. 
C23;  Ohamberiain  v.  TTarfrtirton,  1  Utah,  2G7;  i^tote  v.  Jermimji,  56  Wia.  113w 

Mahbamub  Lies  to  Coxpkl  Performance  of  Duties  Purely  Mi^hb- 
TBBIAL  in  their  nature,  and  so  clear  and  specifio  as  not  to  call  for  tho  exer- 
dae  of  any  discretion  in  their  performance;  but  it  will  not  lie  to  compel  the 
performance  of  duties  or  acts  which  necessarily  require  the  exercise  of  judg- 
ment or  disoretion  upon  the  part  of  the  officer,  board,  or  person  called  upoa 
to  act  This  role  is  applied  universally.  Bat  it  is  specially  applicable  where 
the  writ  is  sought  against  inferior  courtSy  publio  offioera»  nmnidpal  anthoii- 
fieSy  and  corporate  officers.  Mandamus  will  be  granted  to  set  them  in  motiim 
and  to  compel  them  to  act  in  the  matter  iu  controversy,  but  not  to  interfere 
In  any  numner  witii  the  exercise  of  their  judgment  or  discretioD,  or  to  die> 
tate  the  judgment  or  decision  that  shall  be  reached:  United  States  ▼.  Sea» 
man,  17  How.  225;  United  Statee  ▼.  Oommisaioner,  5  WalL  563;  Secretary  t. 
McOarrahan,  9  Id.  298;  United  States  v.  Schun,  102  U.  S.  378;  United  States 
T.  Laurence,  3  DalL  42;  Ex  parte  Davenport,  6  Pet.  661;   Sr  parte  Poultnefff 

12  Id.  472;  Ex  parte  Many,  14  How.  24;  United  States  v.  BouhoeU,  3  McAr. 
172;  UnitedStatesy.  Keif,ZId,Z3^;  Sr  parte  Banks,  28  Als.2S;  Ex  parte  Sebna 
and  Ctulf  B.  B,  06,,  46  Id.  423;  Peopie  v.  Sexton,  37  OaL  532;  HamOtonT. 
Tutt,  65  Id.  57;  Union  Colony  v.  EUiott,  5  CoL  371;  Freeman  y.  SeUetmen  ^ 
New  Haven,  34  Conn.  406;  BarhsdcUey,  Cobb,  16  Ga.  13;  City  qf  Ottawa  y. 
People,  48  HL  233;  People  v.  J>ental Examiners,  110  Id.  180;  Statey.  I>emaree, 
80  Ind.  519;  Statey.  Bobinson,  1  Kan.  188;  Mayory.  JHorffan,  7  Martin,  N.  &, 
1;  S.  0.,  18  Am.  Dec  232;  State y.  Bocndqf  Liquidators,  2ShaL  Aim,  288;  Stais 
T.  ShaWf  23  Id.  790;  State  v.  P<diee  Jury,  29  Id.  146;  Braeomer  y.  Packard, 
136  Mass.  50;  People  v.  Bender,  36  Mich.  195;  People  ▼.  Auditor^Oeneral,  96 
Id.  271;  Bwhaty,  Pray,  37  Id.  512;  Statey.  Ames,  31  Minn.  440;  Swany. 
Gray,  44  Miss.  393;  State  v.  Sfcrttanj  of  State,  33  Mo.  293;  StaU  y.  Hwdsom, 

13  Mo.  App.  61;  HumhokH  Co.  v.  County  Commisrioners,  6  Nov.  30;  Judges  <if 
Oneida  C.  P.  v.  People,  18  Won.l.  7U;  People  y.  New  York  C.  P.,  19  Id.  113i 
People  ▼.  Judges  (^Oneida  C.  P.,2\  Id.  I'O;  Ec  parte  Bacon,  6  Cow.  392;  St 
parte  Benson,  7  Id.  363;  Hoictarul  v.  EJdrfdge,  43  K.  Y.  457;  PeopHe  ▼.  Baatrd 
1^ Police,  63  Id.  623;  Ex  parte  BUick,  1  Ohio  St.  30;  CUiten^  Bank  qf  Steuben- 
vitte  ▼.  Wright,  6  Id.  318;  Bunkle  v.  Commomceailh,  97  Pa.  St  328;  Jlortey  t. 
Power,  5  Lea,  691;  Johnson  ▼.  CamplteU,  39  Tex.  83;  King  v.  Justices  <^  Can^ 
bridge,  1  Dowl.  k  R.  325;  Queen  y,  JIarland,  8  Ad.  &  K  826;  Queen  y.  OH 
Ball,  10  Id.  248. 

Oblxqations  WmoK  Rest  Solely  upon  Oovtract  will  kot  be  Eir« 
lOBCED  BY  Mandamus  where  there  is  no  question  of  trust  or  of  official  duty. 
Mandamus  is  not  the  appropriate  remedy  for  the  euforcemcat  of  private  con« 
tract  rights:  People  v.  Dukmey,  96  El.  503;  SUUe  v.  County  Court  of  Howard^ 
39  Mo.  375;  State  y  ZanesviOe  T.  Co,,  16  Ohio  St.  308;  Betison  v.  PauU,  6  £L 
&B.273. 

Maniumub  IB  mot  Pbopbb  Rdody  to  Try  Trrui  lo  Office.  This 
subject  is  disonssed  at  length  in  the  note  to  State  v.  Dunn,  12  Am.  Dec  28. 
In  addition  to  the  cases  there  cited  are  the  following  in  the  American  Decis- 
ions: People  V.  Olds,  58  Am.  Dec  398;  SL  Louis  Co.  CouH  v.  Sparks,  45  U. 
855;  and  the  following  recent  cases:  Exports  Harris,  52  Ala.  87;  ExpatU 
Wiley,  54  Id.  226;  StaU  v.  John,  81  Mc  13;  State  v.  Dusman,  39  N.  J.  L.  677. 

Maitdamus  IB  Pbopeb  Remedy  to  Rebtobb  Ofuger  who  has  been  nn- 
kwfully  removed.    This  subject  is  disonssad  in  the  note  to  State  v.  Dunn, 
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12  Am.  Dee.  28.    The  f ollowliii;  are  additional^eoeot  eMes:  8iai$  t.  JCnMf , 
45  N.  J.  L.  251;  Lewb  y.  Whittle,  T7  Vt^  415. 

MAifDAMUS  TO  Public  Ovfioebs.  —  A  very  important  fonctiaii  of  the  writ 
of  mandamus  is  to  compel  public  ofBcera  to  perfonn  their  official  dntiee.  It 
is  a  general  rale  that  whererer  the  law  haa  enjoined  upon  a  poUio  officer  the 
performance  of  a  specific  act  or  dnty,  and  there  is  no  other  adequate  remedy 
provided  by  law,  such  performance  may  be  enforced  by  mandamMu:  Meyer 
V.  P<yrter,  66  Cal.  67;  Board  of  Supervisors  qf  WiU  County  r,  Peo]^,  110  DL 
ill;  United  States  ▼.  Commissioners  qf  Dubuque,  MorriSp  42;  Towmihip  qf  Hig^ 
ghu  ▼.  Supervisors  qf  Midland  Co.,  52  Mich.  16;  Ramsey  ▼.  Everett,  52  Id.  344; 
Common  Coundi  qf  Hudson  v.  Whitney,  53  Id.  158;  State  v.  Cummings,  17  Neb. 
811;  Meadows  ▼.  Nei^  12  Lea,  486;  Wise  v.  Bigger,  70  Va.  269.  A  few  casea 
are  given  below  to  iUostrate  the  application  of  the  role.  Mandamus  lies  to 
compel  the  commissioner  of  patents  to  perform  the  ministerial  acts  of  pre* 
paring  and  coantersigning  a  patent  after  he  has  determined  that  the  patent 
ahall  issae:  Butterworth  v.  United  States,  112  U.  S.  50;  to  compel  coxmty  com- 
missioners  to  keep  a  public  bridge  in  repair,  or  to  replace  or  rebuild  it:  State 
▼.  Board  qf  Commissioners  qf  Gibson  Co,,  80  Ind.  478;  to  compel  the  collector 
of  a  port  to  grant  a  clearance  to  a  vessel:  Oildirist  v.  CoUedar  qf  Charleston,  5 
Hughes,  1;  to  compel  a  tax  collector  to  collect  a  tax:  State  v.  Wldtworth,  8 
Lea»  594;  to  compel  a  county  treasurer  to  keep  his  office  at  the  county  seat: 
Aice  V.  Shay,  43  Mich.  380;  to  compel  an  assessor  to  assess  property  which  it 
subject  to  taxation:  State  v.  Buehanaji,  24  W.  Va.  862;  to  compel  a  county 
treasurer  to  pay  into  the  state  treasury  the  amount  of  taxes  clue  the  state; 
State  T.  Staley,  38  Ohio  St.  250;  to  compel  the  county  court  to  erect  a  bridge 
across  a  public  road,  when  that  duty  is  imposed  on  it  by  statute:  Brander  v. 
Justices,  5  Gall,  548;  8.  0.,  2  Am.  Dec.  606;  to  compel  a  clerk  of  a  municipal 
court  to  furnish  certified  copies  of  its  records:  State  v.  Meagher,  57  Vt.  398| 
to  compel  a  county  clerk  to  execute  a  tax  deed:  Bryson  v.  SfKuUdinjy  20 
Kan.  427;  to  compel  an  officer  to  surrender  property  of  the  state  which  he 
holds  without  any  right  or  authority  of  law:  SttU^  v.  Bacon,  C  Neb.  28(i;  to 
compel  the  county  court  of  a  new  county  to  adjust  its  proiiortioii  of  the  debt 
of  the  parent  county,  when  properly  presented  to  it  for  adjustineut:  Hemp* 
stead  Co.  r.  Qrave,  44  Ark.  317;  to  compel  township  trusteos  o£  schooh  to 
^ply  the  tuition  funds  to  the  payment  of  the  township's  debt  for  tuitions 
State  V.  Cooprider,  06  Ind.  270;  to  compel  appraisers  to  appraise  jiroperty 
taken  for  public  use,  where  they  refuse  to  do  so:  £v  parte  Jennings,  6  Cow. 
518;  8.  O.,  16  Am.  Dee.  447;  to  compel  polioe  commissionerB  to  draw  requi- 
aitions  upon  the  comptroller  requiring  him  to  pay  the  salary  of  a  police  but* 
goon:  People  v.  Board  qf  Police,  75  N.  Y.  88.  And  in  Wise  r.  Bigger,  79  Va. 
269,  it  was  decided  that  the  supreme  court  of  Virginia  has  jurisdiction  to 
dedare  what  acts  of  the  general  aasembly  are  and  what  are  not  laws,  and  to 
award  a  mandamus  to  compel  the  keeper  of  the  rolls  to  strike  from  the  rolls, 
and  the  public  printer  to  omit  from  the  acts  of  the  aasembly,  any  act  which 
in  the  judgment  of  the  oourt  is  not  a  law.  It  must^  of  course,  be  borne  in 
mind  that  mandamus  will  not  issue  against  a  public  officer  to  compel  him  to 
lot  where  it  is  left  in  his  discretion  to  act  or  to  refrain  from  acting,  nar 
fliare  the  statute  enjoining  the  act  is  merely  directory:  Supervisors  qf  WiU 
Oa,  T.  People,  110  HL  511;  People  t.  FairdM,  67  N.  T.  334.  The  official 
iot  must  be  purely  ministerial,  and  be  dearly  imposed  by  law.  The  discra- 
ti^a.  of  a  puUic  officer  will  not  be  oontrolled  by  mattdamus:  United  States  t. 
SaomoM,  17  How.  225;  United  States  v.  CknunUseionBr,  5  WalL  563;  Seymum 
w^JBty,  87  Cona.  108;  State  v.  Warmetht  23  La.  Ana.  76}  Swam  t.  Oroy,  44 
IfiM.  888;  Hmekmdr.Midredge,4BlSl.  T.  457. 
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Mahdjjivs  AOAniffr  CkyvsBHOB.  — TUs  mbjMli  is  fnlly  diaoMwed  m  1^ 
note  to  Hauthu  r.  Chwemor,  83  Am.  Dm.  961-868.  Sabsequent  omw  in  tiui 
Miies  holding  that  mamdamm$  will  not  lio  against  the  govenior  axe:  />fwiirtf» 
Petttioner,  54  Id.  602;  Peqpis  t.  AMI;  68  Id.  591.  To  the  same  aflEbct  are  the 
following  recent  cases:  PeopleT.  CkOom,  100  DL  472;  VidtJmrgS  if.  it  it 
Oo.  ▼.  Lowrf,  61  Hiss.  102;  S.  C,  48  Am.  Rep.  76;  Jomaiboro  efe.  7*.  Ob.  ▼. 
i?it>tm,  8  Bast  480;  8.  Q,  85  Am.  Rep.  713;  Bhito  t.  Ittlermaikmal  R.  it  On, 
40  Tex  537.  Later  cases  in  this  series  holding  that  memdamM  will  not  lie 
sgVAst  the  goremor  to  compel  him  to  perform  acts  resting  in  his  discretiaa 
are:  DameU,  Petiiiomer,  54  Am.  Dec  602;  Paei/ic  M.  B.  ▼.  Oosemor,  66  Id. 
873;  Pe(9>^e  V.  J9is0e2(  68 Id.  591;  JfUet ▼.  J9ni<{/Mi  85 Id.  643.  ThefoOow- 
lag  snbseqnent  cases  in  this  series  hold  that  the  governor  <d  a  state  may  be 
compelled  by  maitdamu$  to  perform  an  act  porely  ministerial:  PaeyU  R,  it 
T.  Oosemor,  66  Id.  673;  MaU  t.  iVmuyfoiiiifti  R.  it  Ox,  72  Id.  664.  To  the 
Mme  effect  are  the  recent  cases  of  Chroif  v.  Staie^  72  Ind.  567,  and  Chmmomm 
T.  Pctti»  2  Mont.  242. 

Manbamus  AOAXH8T  Othbr  RuuuTiVM  OmosBfl  ov  Stats.  ^Ibere  seems 
to  be  the  same  irreooncil&ble  coofliet  of  anthoritj  In  reference  to  the  qoestioB 
whether  or  not  mamdamM  lies  to  compel  other  ezecntiTe  officera  of  state  te 
perform  offieiBl  duties  that  there  is  in  reference  to  the  qnestion  wheth8rma»> 
daoTMu  will  issne  sgainst  the  governor.  In  some  states  it  is  held  that  tlia 
writ  will  not  be  awarded  by  the  coorts  against  any  officer  of  the  exeontiye 
department:  (kmmomotaiUK  r.  Wkbenkanit  90  Ptk  8t  811;  BUdM  ▼.  /nter- 
MrfMNio/ it  it  a».,  40  Tez.  537.  While  in  otheis  it  is  held  that  fMHHtonM 
will  lie  to  compel  an  officer  of  the  ezecatiTe  department  of  the  state  to  per- 
ferm  a  duty  impoeed  npon  him  by  law,  where  soch  duty  is  purely  miaistsrisl 
in  its  natare,  and  its  performance  is  dmnanded  by  the  pnUio  interest:  SiaM 
T.  Hclbart,  12  Kev'.  406;  BtaU  ▼.  Haym,  8^0.  367. 

Manbamub  to  Sheriff.  —  Mamdamm  Is  a  proper  remedy  against  a  AanA 
to  compel  him  to  perform  a  specifio  dnty  clearly  enjoined  npon  him  by  liiiy 
of  his  office,  or  by  operation  of  law,  and  cooceming  the  performance  cl  whish 
he  is  not  vested  with  any  disereticnary  powers:  FrammA  t.  Orippem^  10  GbL 
811;  S.  0.,  70  Am.  Dec.  711;  Peopfev.  ileC^i^,  2  Keb.  7;  Peopfer.  Fkmimft 
4  Deniok  137;  Peqpis t.  Bmiey^  66  How.  F^.  67;  BUUex.  WaUeer,  5  S.  C.  868; 
High  on  Extraordinary  Legal  Remedies^  sec  183.  Thns  a  sheriff  may  be 
compelled  by  mandamus  to  ezecnte  a  writ  of  restitntioa  in  an  action  of  fcrai- 
ble  entry  and  detsiner:  J^Vemonf  ▼.  Chrippmf  supra;  to  keep  his  office  at  the 
coonty  seat:  BtaU  t.  Waiber,  mtpra;  or  to  allow  a  prisoner  to  have  a  privais 
interview  with  his  counsel,  where  this  is  a  constitational  right:  Peopfe  v. 
IMe^,  supra.  Bat  in  ffabersham  ▼.  Bears,  11  Or.  431,  &  C  50  Am.  Rsp^ 
481,  it  was  held  that  mandamus  does  not  lie  to  compel  a  sheriff  ta  levy  a  writ 
ci  execution,  beoaose  the  law  funiishea  a  specifio  remedy  fully  adequate  ts 
redress  the  grievance. 

Mandamus  to  AuDiroro  Offioibb.  — Where  the  duties  of  an  auditn^ 
officer  are  ministerial  in  their  nature,  and  the  amount  to  be  allowed  is  dsfi« 
nitely  fixed  by  law,  mamdamms  will  lie  to  compel  him  to  perform  his  duties: 
Fowler  v.  Pekte,  20sl.  165;  People y. Brooks,  16 Id.  11;  Bo^beodt r. €hodrkK 
47  Id.  488;  CKsniy  V.  ^TeiaCoii,  67  Qa.  477..  And  when  a  daim  has  been  dniy 
audited,  mandamus  will  lie  to  compel  an  anditing  officer  to  draw  his  warraMk 
forits  payment:  Damle^  v.  WhMif,  14  Ark.  687;  TWner  v.  Mskmif,  130sL  621; 
BtaU  V.  QanMe,  18  Fla.  9;  Peopfe  v.  BmUk,  43  DL  219;  PeopU  r.BeereUurf^ 
Slol^  58  Id.  90;  i^^fOM  V.  Orttefl;  15  Iowa,  588;  iSlcrfs  V.  JSof^^^ 
8«ate  V.  CMen,  88  Id.  47s  iSlofs  v.  CMoab  88  U.  78;  B%tlmgiQn  ▼.  OUnkm^  M 
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Id.  132;  State  ▼.  Seerekury  </ State,  33  Ma  293.  Bat  mmdamm  will  not  imam 
to  oofmpel  an  auditor  to  iagae  warrants  on  afuiid,  nnlaea  it  be  shown  that  tha 
money  appropriated  to  that  fnnd  has  not  been  ezhansted:  State  ▼.  Jumel,  31 
La.  Ann.  142;  nor  to  oompel  a  seeretary  of  state  to  aadit  and  allow  a  claim 
against  a  special  fund*  where  the  petition  does  not  aver  that  there  are 
moneyB  in  the  state  treasory  belonging  to  that  fond  and  applicable  to  the 
payment  of  that  daim:  State  v.  Warner,  65  Wis.  271. 

Marbamus  aoaihbt  dx  Facto  Oiticbb.  —  Mandamme  lies  to  oompel  a 
dejaeto  officer  to  perform  a  dnty  pertaining  to 'the  office  of  whidi  he  is  the 
incombent:  KeU^  ▼.  WniAeriy,  61  Miss.  648;  State  v.  MeXnt^re,  3  Ired.  171; 
MwfiiUm  ▼.  Latimer,  6  Rich.  128.  And  mamdamue  will  also  lie  against  an 
auditing  officer  to  compel  him  to  draw  his  warrant  on  the  treasorer  for  the 
payment  of  the  salary  dne  an  incambent  of  an  office  de  /aeto,  notwithstand- 
ing the  pendency  of  prooaedings  in  qw>  vforranto  to  test  the  title  to  the  office. 
State  ▼.  Draper,  48  Ma  213;  State  t.  Draper,  60  Id.  363;  State  ▼.  Clark,  62 
Id.  608. 

Mansaxub  AOAJxn  BLBonoH  OfiiOEBi.  — Where  the  duties  of  officen 
ol  eleotian  axe  strictly  ministerial,  they  may  be  compelled  by  numdanme  to 
proceed  with  the  perf ormaiice  of  snch  duties,  leaving  to  the  proper  tribonak 
•n  qnestiflos  as  to  the  Talidityof  Ute  eleotion:  ffudnum  t.  Skmgkter,  70  Ala. 
646;  State  r.  OMe,  13  Fla.  66;  S  O.,  7  Am.  Rep.  233;  Kkler  ▼.  Oameram, 
a9Ind.  488;  Stater.  CkmUtifJwdge  ^  MarAaU Comtif,  7  Iow%  186;  StaU  ▼. 
BeHeg,  7  Id.  390;  State  ▼.  J^oUison,  1  Kan.  17;  Cloth  t.  MeKemh,  7  Bosh, 
623;  Baimee  ▼.  ChtteAaJk,  3  Ma  App.  111.  Bat  where  eleotion  officers 
baye  performed  tiieir  daties,  and  adjooraed  ehe  die,  mamdamm  will  not  lie 
to  compel  them  to  reassemble  and  perfonn  them  over  againi  State  ▼.  Dulfidet, 
28  La.  Ann.  698;  Clark  t.  Buekoma$t,  2  Minn.  346;  Stater.  Badmm,  43 Ma 
256;  People  t.  Syperviaore  </  Chreate,  12  Barb.  217;  ffadle^  ▼.  Mapor  qf  Al* 
h(mp,  33  K.  T.  603;  Ingereon  r.  Berrp,  14  Ohio  St.  316.  Bat  see  State  ▼. 
€filie,  13  Fla.  66;  a  0.,  7  Am.  Rep.  233;  Lewie  t.  CammUekmere  qf  ManhaU 
Cfo.,  16  Kan.  102;  &  0.,  22  Am.  Rep.  276. 

Maxdaxub  Lzx8  to  Ooxfel  Bdjvkbt  of  Boox8|  rsoord%  ptpflt%  oto., 
pertaining  and  belonging  to  an  office  to  the  person  properly  entitled  to  their 
eostody:  Bex  ▼.  Clapkomi,  1  Wils.  306;  Bex  ▼.  Wildnum,  Strange^  879;  Bwrr 
T.  yarton,  26  Goon.  103;  People  t.  Kilduf,  16  lU.  492;  &  C,  60  Am.  Dea 
769;  PeopU  v.  Head,  26  HL  326;  PeopU  t.  Hmard,  29  Id.  413;  Delakantp 
T.  Warner,  76  Id.  186;  FaemadU  t.  Qermam  LOerarp  AeeoekOkm,  99  Jnd.  133; 
dtp  <if  Keokuk  ▼.  Merriam,  44  Iowa»  432;  American  S'p  P.  Co,  ▼.  ffaeen,  101 
Mass.  398;  S.  0.,  3  Am.  Rep.  377;  Atkerton  r.  Sherwood,  16  Minn.  221;  State 
T.  Dueman,  39  K.  J.  L  677;  Hooten  r.  MeGnnep,  6  Not.  194;  KhnbaU  v. 
Lamprep,  19  N.  H.  216;  Felte  ▼.  Uapor,  2  Head,  650;  WaUer  ▼.  Bdding,  24 
Vt.668. 

Mahdahvb  to  CkncPKL  Approval  of  Bond.  —As  a  general  role,  the  dnty 
imposed  npon  an  officer  or  board  of  approving  official  or  other  bonds  is  in  its 
natnre'  jadioial  or  qmei  Jndicial,  and  cannot,  therefore,  be  enforced  by  rnon- 
daamu:  StaU  v.  Bcwen,  6  Ala.  611;  BkoparU  ffarrie,  62  Id.  87;  8.  C,  23  Am. 
Rep.  669;  Bxparte  Tkompeon,  23  Id.  98;  MeD%^  v.  Cook,  66  Id.  430;  Swan 
V.  Cfrap,  44  Miss.  393;  Thamaeon  v.  Jmatioee,  3  Hnmph.  233.  Bat  fnandantm 
ojay  issae  to  compel  action  npon  a  bond  presented  for  approval:  MMe  U.  /. 
Co.  V.  CkwdoMd,  76  Ala.  821;  StaUr,  Lewie,  10  Ohio  St  128.  Andiftheact 
ni  i^pKoving  the  bond  is  pnrely  ministerial,  the  writ  wiU  issae  to  compel  it: 
QnUekr.  Nam,  Mind.  08;  a  O.,  77  Am.  Dse.  4Q. 
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Mandamus  to  Pettatx  Ck>BPOBATioire.  — -Wlier8T«r  the  law  imposes  a 
■pecifio  duty  apon  a  private  oorporation,  and  there  is  no  other  spedfie  and 
adequate  remedy  provided  for  its  enforcement,  momdamm  will  lie.  It  is  tbs 
efficient  means  by  which  the  courts  compel  snch  corporations  to  obey  tfaa« 
laws  and  constitution  of  their  organization,  and  enforce  the  rights  of  their 
members:  State  y.  OutcUome  Water  Co.,  61  Conn.  137;  FiremaCM  In»,  Cb.  t. 
Mayor  of  BaUimore,  23  Md.  297;  American  Ry  F.  Co.  ▼.  Haven^  101  MasiL 
898;  &  0 ,  3  Am.  Rep.  377;  People  ▼.  StaU  Ine.  Co,,  19  Mich.  392;  8iaU  ▼. 
Nebradn  Telephone  Co.,  17  Neb.  128;  B,  0.,  62  Am.  Rep.  404;  StaU  y.  Board 
qf  Truetees,  4  Nev.  400;  ML  Moriah  Cemetery  Aseodaikm  ▼.  Commonweallh,  81 
Pa.  St.  236;  S.  C,  22  Am.  Rep.  743;  Staie  ▼.  North  Battem  B.  B.  Co.,  9 
Rich.  247;  S.  C,  67  Am.  Dec.  661.  Thus  it  will  lie  to  compel  the  admissioii 
of  a  person  duly  qualified  as  a  member  of  an  Incorporated  society,  such  as  a 
medi«d  association,  where  there  is  no  equally  efficacious  remedy:  People  ▼• 
Medioal  Society,  32  K.  Y.  187;  to  compel  a  corporation  having  by  its  charter 
a  practical  monopoly  of  a  commodity  necessary  for  the  use  of  the  public  to 
furnish  the  commodity  to  persons  who  are  entitied  to  receive  it,  and  who 
offer  to  comply  with  the  requisite  conditions:  People  v.  Manhattan  Oas  LigH 
Co.,  46  Barb.  136;  to  restore  a  member  of  a  benevolent  corporation  to  th« 
rights  of  membership,  of  which  he  has  been  unlawfully  deprived:  People  ▼. 
New  York  B.  S.  qf  Mawns,  6  Thomp.  ft  C.  86;  8.  C,  3  Hun,  361;  to  com- 
pel a  telephone  company  to  grant  facilities  to  persons  desiring  them,  and 
offering  to  comply  with  its  regulations:  State  v.  Nthraska  T.  Co.,  17  Neb.  126; 
8.  C,  62  Am.  R^.  404;  to  compel  a  railroad  company  to  build  its  road  pur- 
suant to  its  charter:  State  v.  North  Eastern  B.  B.  Co.,  9  Rich.  247;  8.  C,  67 
Am.  Dec  651;  to  compel  the  corporation  to  produce  to  a  stockholder  who 
has  been  denied  access  to  the  corporate  records  such  books  and  papers  as  are 
essential  to  him  for  some  proper  and  definite  pur^iose,  such  aa  an  ascertainment 
and  legal  assertion  of  his  rights  as  a  stock  holder:  CojnmonweaUh  v.  Phaema 
Iron  Co.,  106  Pa.  St.  61;  8.  C,  61  Am.  Rep.  1S4;  and  to  the  managers  of  a 
cemetery  corporation  to  compel  them  to  permit  sepulture  therein  to  persona 
entitled  thereto:  Mt.  Moriah  C.  A.  v.  Commonweal^  81  Pa.  St  235;  B.  C,  2? 
Am.  Rep.  743.  But  mandamua  will  not  lie  against  a  private  corporatioa 
where  the  party  seeking  relief  has  an  adequate  remedy  by  an  action  at  law: 
People.  V.  Central  Car  ds  Mfg.  Co.,  41  Mioh.  166;  Lamphere  v.  Orand  Lodge,  47 
Id.  429.  Mandamua  will  not  lie  to  compel  the  transfer  of  stock  in  a  private 
corporation,  because  there  is  in  such  cases  a  complete  and  adequate  remedy 
by  an  ordinary  action  at  law  to  recover  the  value  of  the  stock;  and  the  exist- 
ence of  such  remedy  is  a  complete  bar  to  the  exercise  of  the  junsdicticm  by 
fnandamw:  Kimball  v.  Union  W.  Co.,  44  Cal.  173;  8.  C,  13  Am.  Rep.  157; 
State  Bank  v.  Harrison,  66  Ga.  696;  Murray  v.  Stevens,  110  Mass,  96;  Baker 
V.  MarskaU,  16  Minn.  177;  Staie  v.  Bombauer,  46  Mo.  165;  Stale  v.  BuUdtng 
Asa'n,  43  N.  J.  L.  389;  Freon  v.  Carriage  Co.,  42  Ohio  St.  30;  S.  C,  61  Am. 
Rep.  794;  Birmingham  F.  L  Co,  v.  Commomoealth,  92  Pa.  St  72.  But  the 
writ  will  lie  to  compel  the  officers  of  a  bank  to  give  the  sheriff  access  to  its 
books  to  transfer  stock  of  the  bank  to  one  to  whom  he  has  sold  such  stock  on 
execution:  StaU  v.  First  NcUional  Bank  qf  J^ersonviUe,  89  Ind.  302. 

Mandamus  to  Enfobcb  Right  to  Inspect  and  Copt  Public  Records.  — 
Where  a  party  has  a  clear  legal  right  to  inspect  and  make  copies  of  books  of 
public  records  or  entries  therein,  mandasnms  will  lie  to  compel  the  party  bar- 
ing custody  of  such  records  to  permit  them  to  be  inspected  or  copied:  Brown 
T.  County  Treasurer,  64  Mich.  132;  S.  C,  62  Am.  Rep.  800;  Ferrf  v.  WO^ 
Sams,  41  N.  J.  L.  332;  S.  C,  32  Am.  Rep.  219;  Peters  v.  Auditor,  33  Qimtt. 
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96Sm  Bat  fho  keeper  of  pablie  reoordi  will  not  be  eompeOed  by  mtmdamm 
to  allow  a  eeeioher  of  ^-eoorda  to  ooeapy  the  paUic  office  lor  the  purpose  of 
making  complete  copies  of  all  the  books,  with  a  view  of  pnbUshing  and  sell- 
ing them  for  his  own  gain:  Beam  ▼.  People  7  OoL  200;  BuA  ▼.  OoUhu,  51 
Oa.891;  FTeUer  ▼.  Toion/ey,  43  Mich.  534. 

Mahdamub  to  Sorool  OvfiGKBS.  —  School  directors  may  be  compelled  by 
fnandantiu  to  famish  equal  school  faellitiee  for  blacks  and  whites,  where  the 
dnty  of  doing  so  is  imposed  by  statute,  and  they  have  the  necessary  fonds: 
Maddcx  r.  ITeat,  45  Ark.  121^  &  C,  55  Am.  Bep.  54a  Afondamw  wiU  lie 
to  compel  the  admission  of  a  boy  to  the  high  school,  altiiongh  he  cannot  pass 
the  examination  in  grammar,  if  his  father  does  not  wish  to  have  him  porsoe 
that  stady:  TrtuieeB  cfSdnooU  v.  People  87  HL  903;  &  0.,  29  Am.  Rep.  55. 
School  directors  may  be  compelled  by  mamdcmmu  to  introduce  the  text-books 
legally  adopted  by  the  proper  authority:  BtaU  v.  Sekxi  Dktctort  qf  Spring- 
Jieldf  74  Mo.  21.  School  trostees  may  be  compelled  by  momdanmt  to  admit 
colored  pupils  into  the  public  schools,  where  separate  schools  are  not  provided 
for  them:  State  v.  Duffy,  7  Nev.  342;  S.  0.,  8  Am.  Bep.  713.  But  if  such 
separate  schoob  are  provided,  mamdamue  will  not  lie:  Ward  v.  Fiood,  48 
OaL  80.  A  teacher  may  have  mandamue  to  restore  him  when  he  has  been 
illegally  dismissed  by  the  trusteee:  OUmam  v.  BcuaeU,  83  Oonn.  208;  Morky 
V.  Power,  5  Lea,  691. 

Mandamus  to  Muiticipal  Gobpobatioks. — The  vast  powers,  both  of  a 
legislative  and  judicial  character,  wielded  by  mtmicipal  corporations  in  mod- 
em times  have  led  to  very  frequent  applications  to  the  courts  for  their  aid 
by  mancUtmua  to  compel  the  performance  of  corporate,  duties,  and  to  set  them 
in  motion,  when  they  have  neglected  or  refused  to  act  upon  matters  within 
the  scope  of  their  clearly  defined  powers.  The  courts  of  this  country  have 
been  liberal  in  granting  relief  by  mandamue  against  public  corporations  and 
their  officers  in  all  cases  where  a  plain  and  imperative  duty  is  imposed  by 
law,  BO  that  they  are  merely  called  upon  to  act  in  a  ministerial  capacity,  with- 
out having  to  exercise  their  judgment  as  to  whether  or  not  the  duty  should 
be  performed.  In  such  cases,  mandamue  is  the  only  effoctual  remedy,  and  is 
freely  granted:  City  qfOUawa  v.  People,  48  HI.  233;  Pwnphrey  v.  Mayor  etc, 
</  Baltimore,  47  Md.  145;  S.  0.,  28  Am.  Bep.  446;  AUomey-OemralY,  City 
CovmAf^Lamrrtnot,  111  Mass.  90;  MeBride  v.  C%  qf  Grand  Bapide,  47  Mich. 
236;  Hail  v.  Selectmen  qf  Somereworth,  39  N.  H.  511;  BHIy.  Goodwin,  56  Id. 
441;  Humboldt  Co.  v.  ChtrekiU  Co,,  6  Nev.  30;  People  v.  CoUine,  7  Johns.  649; 
Sx  parte  Common  Couneii  qf  Albany,  3  Gow.  358;  People  v.  Common  Council 
(/^eao  Tori,  45  Barb.  473;  Bank  qfUticaY.  City  qfUtica,^'P9Sge,99&;  S.O., 
27  Am.  Dec  72;  State  v.  Board  qf  Commieeionere  qfHdmiUon  Co,,  26  Ohio  St. 
364.  A  few  illustrations  only  of  the  rule  stated  above  can  be  given  in  the 
limits  of  a  note.  Members  of  the  two  branches  of  a  city  council  may  be 
compdled  by  mandamue  to  meet  in  convention  to  appoint  a  commissioner  of 
streets:  Attomey-Cfeneral  y.  City  Council  qf  Lawrence,  111  Mass.  90.  A  town 
derk  may  be  compelled  to  record  the  proceedings  of  the  town  meeting  as 
publicly  declared  by  tiie  moderator:  HiU  v.  Ooodwin,  56  N.  H.  441.  County 
comnussicmers  may  be  compelled  to  act  upon  a  claim  against  the  county 
where  the  duty  is  imposed  by  laW:  State  v.  Board  qfCommisaionere  qfffamU' 
Ion  Co.,  26  Ohio  St.  364.  The  registrars  of  elections  may  be  compelled  to 
deposit  with  the  county  derk  the  original  books  of  registration,  as  soon  as 
possible  after  an  election,  where  the  law  imposes  that  dnty  upon  them:  ilfc- 
JHarmid  v.  Fitch,  27  Ark.  106.  Persons  olaimfug  to  act  as  a  conmiittee  for 
the  erection  of  public  buildings  without  having  been  legally  authorised  to  act 
Ax.  DM.  Vol.  LZXZXX-47 
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In  fhat  oaptdty  nuylMoompellBdbyfiiaiidamMf  toooMndar  to  flie  oarpoimte 
authorities  the  plaoB  and  gpeeifloatJcM  In  their  poMOiion  for  the  coostmetioo 
of  each  paUie  hoildingB:  ifflote  ▼•  AHU^,  29  Md.  8fi.  Bat  if  the  dedaion  in  a 
matter  reeta  in  the  sound  discretion  of  mnnieipal  anthoritiee^  mamdommi  will 
not  lie  to  control  tiieir  discretion:  HUcbtik  t.  Beaih,  1  lU.  App.  82;  8mUk 
▼.  Ma^or  qfBo&Um,  1  Gray,  72;  B»  parU  Biadt,  1  Ohio  St.  30;  OommomtmUk 
T.  Henry,  49  Pa.  St.  SQO. 

Where  a  judgment  has  been  obtained  against  m  mnnidpal  oorporatioo,  and 
the  judgment  creditor  is  nnable  to  obtain  satisfaction  thereof  throng^  the  ordi- 
nary process  of  ezeontion,  tnoiulamiis  wiU  lie  against  sneh  oorpocatieQ  to  oompel 
payment:  People  v.  8uperviBor$  qfScm  Fmmeifeo,  21  GaL  668;  Cfi^  qfObtey  r. 
Harvey,  SOUL  453;  OUyqfOairov.Mhertii,  107  Id.  75;  (hyr.  OUpCkmrneU^ 
Lyons,  17  Iowa,  1;  8.  0.,  85  Am.  Deo.  539;  Dwnean  ▼.  Mt^for  <if  LctasmOe,  8 
Bosh,  98;  State  y.  City  qf  New  Orleant^^  h^  Aim.  1149;  IfondAonT.  Oregon, 
8  Mich.  372;  Fiaher  ▼.  Ci^  qf  OharkHon,  17  W.  Va.  595;  WelU  r.  Taw/i  ^ 
Maaon,  23  Id.  456;  Superviaon  v.  UnUed  SiaUa,  4  WalL  435;  CUy  qfOaiema  ▼. 
Amy,  5  Id.  705.  And  tnandannu  will  lie  against  a  municipal  oorporation  to 
compel  the  proper  authorities  thereof  to  levy  a  tax  for  the  purpose  of  raising 
money  to  pay  its  debts:  8iaie  ▼.  Oonn^  CommMonen  qfJadBKm  Co.,  19  Fla. 
17;  Coy  ▼.  City  ComcU  qf  LyotiM,  17  Iowa»  1;  &  C,  85  Am.  Dec  539;  Pabnet 
T.^tacy;44Iowa»840;  StaWr.  CUy  qf  New  Orleana,  26  h^  Ann.  687;  Board 
qfPoike  T.  Orant,  9  Smedes  &  IL  77;  S.  O.,  47  Am.  Dec  102;  KlOn  ▼.  8u^ 
pervieort  qf  8fmihCo,,  54  Miss.  254;  KeOy  v.  Wimberly,  61  Id.  548;  Wwdom 
T.  (%  qf  Memphis,  2  Flipp.  285;  Labette  Co.  Commkehnera  ▼.  JfotUiom,  1 12 
U.  S.  217.  As  to  whether  and  how  a  mnnidpality  may  be  compelled  to  levy 
a  tax  to  pay  obligations  which  are  due  when  no  special  statutory  prorision  is 
made  for  the  levy  of  such  tax,  see  note  to  Coy  v.  City  Comneil  qf  Lyome,  86 
Am.  Dec  544»  where  this  question  u  discussed. 

Statuts  or  Limitations  ab  Anscmro  Riohtto  Maxjumub. — In  some 
states  it  is  held  that  there  is  no  statute  of  limitations  which  cuts  off  the  right 
of  a  party  to  apply  for  the  writ:  Kiein  ▼.  8^^enri9or&  qf  8mitk  Co,,  64  Miss. 
264;  People  r.  8upertfitors  qf  WeUchetter,  12  Barb.  446;  8(aie  v.  Meagher,  57 
Vt.  398.  But  it  seems  that  in  New  York  now,  under  aeotion  414  of  the  Cdle 
of  Civil  Procedure^  the  time  within  which  mamdamme  may  be  reeorted  to  is 
the  same  as  that  within  whidi  an  action  may  be  brought  to  obtain  a  remedy 
for  the  same  injury:  People  v.  French,  12  Abb.  N.  0.  166.  In  Ohio  there  is 
'  no  statutory  limitetion  as  to  the  time  within  which  mamdaimMe  may  be  ob- 
tained. But  it  is  held  that  in  determining  what  ccnstitutes  such  unreason- 
able delay  as  will  justify  the  refusal  of  the  writ,  regard  may  be  properly  had 
to  the  circumstances  which  justify  the  delay,  to  the  character  of  the  oase^  to 
the  nature  of  the  relief  d£nanded,  and  to  the  question  whether  or  not  the  de- 
fendant or  other  persons  have  been  injured  by  tiie  delay:  Cfttim  v.  TVhuCws, 
82  Ohio  St.  236.  In  Terry  v.  Potte,  8  Mont.  364,  it  was  said  that  although 
the  statute  of  limitations  of  that  territory  implied  in  exprees  terms  to  civil 
actions  only,  yet  the  courts,  in  exercising  their  discretion,  would  be  guided  by 
the  bearing  of  that  statute  upon  analogous  civil  actions,  as  is  done  in  equity 
cases.  In  PreeooU  v.  Gkmeer,  34  Iowa»  875^  it  was  held,  under  a  statute  of 
limitations  that  limited  all  actions  against  public  officers  growing  out  of  lia- 
bilities incurred  l^  the  doing  of  any  act  in  an  official  capadty*  or  by  the 
omission  of  any  official  duty,  to  three  years  from  the  time  when  the  notion 
accrued,  that  the  statute  applied  to  a  case  where  mamdamm  was  son|^t  to 
eompel  the  derk  of  a  board  of  supervison  to  affix  the  seal  of  the  ooonlj  te 
warrants  drawn  upon  the  treasurer. 
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MAmuMUB  TO  IimBniB  Ooubss.  — A  wj  Importeat  oflloe  of  tbe  writ  off 
mamdammB  b  to  set  in  motMm  inferior  ocmrto  that  have  nfoMd  or  delayed  t» 
act.  It  it  also  need  for  the  pnrpoee  of  teetraining  them  and  keeping  them 
within  their  lawful  bounds:  Virgifda  ▼.  Bhea^  100  U.  &  3ia  Where  a  mat- 
ter is  clearly  within  the  powers  of  an  inferior  courts  bat  it  refuses  to  act^ 
maiHiamttf  will  issue  to  compel  it  to  act:  Ex  parte  JUahome,  80  Ala.  49;  S.  G.» 
68  Am.  Dec  111;  State  ▼.  Waiianu,  69  Id.  311;  JUcCrearg  ▼.  Bogere,  86  Ark. 
208;  BeffM  t.  Swan,  89  OsL  411;  Ex  parte  ffendermm,  6  Fla.  279;  Brat/ord 
T.  Branit,  1  K.  Hex.  679;  Staie  ▼.  WMUti,  61  Wib.  351;  Bx  parte  Uwgan,  114 
U.  8.  74.  Thus  a  judicial  officer  may  be  compelled  by  mawdantue  to  hear 
evidence  on  habeae  corput  touching  the  guilt  of  a  person  brought  before  him; 
Bx  parte  Mahone,  80  Ala.  49;  S.  0.,  68  Am.  Dec.  HI.  Where  there  was  an 
appeal  taken  from  the  probate  of  a  will  by  two  heirs  of  the  testatrix,  but  the 
appeal  ss  made  out  by  the  probate  judge  described  them  ss  her  sisters,  and 
not  ss  heirs,  numdamM  was  granted  to  compel  him  to  correct  the  tappmlz 
Tc^fhr  ▼.  OUiette,  62  Ckmn.  216.  So  a  district  judge  may  be  compelled  io 
sign  de  novo  a  fiual  judgment  improperly  signed  by  him:  State  ▼.  Jtidffe  ef 
DieMet  Ckmrt  qf  New  Orkama,  85  Ia.  Ann.  218.  An  inferior  ooort  may  ba 
compelled  by  momdopome  to  obey  the  law  by  exercising  its  discretion  in  a 
proper  case:  HuU  ▼.  Supenleare,  19  Johns.  259;  8.  a,  10  Am.  Dec.  223.  A 
justice  of  the  peace  in  maldng  entries  in  lus  docket  acts  min^rterially,  and 
may  be  compelled  by  mandamue:  State  v.  WhUtet,  61  Wis.  851.  Mamdaiam^ 
will  not  lie,  howerer,  to  control  the  jndidal  ditKretion  of  an  inferior  courts 
nor  to  dictate  to  it  what  judgment  it  shall  render  in  any  case:  Hempeiead  OW 
▼.  (TroMs,  44  Ark.  317;  In  re  Wt^enden,  1  Aria.  237;  People  t.  Jvdge  cf  Sn- 
perhr  Court  qf  Detroit,  41  Mich.  31;  Sehooi  Diatriet  v.  Ciremt  Jmdge  </  /n^Aans 
CW.,  49  Id.  432;  Board  </PiAke  ▼.  Chant,  9  Smedes  ft  M.  77;  8.  C,  47  Anu 
Dec.  102;  MataJberger  v.  SU  Louie  Co.  Court,  50  Mo.  ;L72;  Strakan  ▼.  Omoi^ 
Conrt  qf  Audrain  Co.,  65  Id.  644;  StaU  ▼.  MartkaB,  82  Id.  484;  Benedict  ▼-.. 
HoweU,  89  N.  J.  Lb  221;  Bx  parte  ChamberUdn,  4  Cow.  49;  Peqpfs  v.  BueeeO^ 
46 Barb.  27;  Peqpfer.  Common Comndl qf  O^ qf  Trog,  IBIf.  IT.  33;  Bwmgr. 
CM«n,  63  Tex.  482;  Bx  parte  Sehwah,9SXJ.  8.  240;  Ex  parte  BaOwag  Co.,  101 
Id.  711;  Ex  parte  Perry,  102  Id.  183;  Ex  parte  Morgan,  114  Id.  174.  Thua 
an  inferior  court  cannot  be  compelled  by  mamdamue  to  reinstate  an  actiois 
which  has  been  stricken  from  its  docket:  Bempetead  Co.  ▼.  Ora^ee,  44  Ark. 
817.  Kor  can  a  judge  be  compelled  to  hear  a  esse  after  he  has  decided  thai 
under  the  law  he  is  disqualified  from  hearing  it:  State  ▼.  Van  Neee,  15  Fla. 
817.  Mandafnme  will  not  lie  to  compel  a  trial  judge  to  grant  a  ohange  of 
Tenue:  Ex  parte  Banke,  28  Ala.  28;  People  v.  Sexton,  24  CaL  78;  People  t. 
MeRoberte,  100  HL  455;  Bx  parte  Chambera,  10  Mo.  App.  240;  State  v.  Wa8^' 
hum,  22  Wis.  99.  Nor  to  compel  him  to  permit  the  filing  of  a  pleading  in  a 
cause  pending  before  him:  State  v.  Thager,  22  Id.  540.  Nor  to  compel  a  pro- 
bate judge  to  admit  to  probate  a  will,  pending  an  appeal  from  his  ref ui^al  to 
admit  to  probate  another  will  of  the  same  testator:  People  ▼.  Knickerbocker^ 
114  m.  599;  8.  C,  55  Anu  Rep.  879.  Nor  to  compel  an  inferior  oourt  to 
diange  a  judgment  slready  rendered,  and  which  may  be  reviewed  by  eertiorark 
at  by  appeal:  O'Brien  t.  TaUman,  36  Mich.  13.  Nor  to  review  the  discretion 
of  a  circuit  judge  in  refusing  a  motion  to  aUow  one  judgment  to  be  set  ofl 
sgainst  another:  People  ▼.  Ctradt  Judge  qf  St.  Joseph  Co.,  89  Id.  21.  But 
where  discretion  is  abused,  and  made  to  work  injustice,  it  may  be  controlled 
l^  mandamme:  ComncU  qf  Olenooe  v.  PtopU,  78  lU.  382. 

Mandanme  is  not  now  granted  to  control  the  decision  of  an  inferior  court 
la  gnnting^  diMolving,  or  refusing  an  injunction;  High  on  Extraordinary 
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Legal  BemediM,  aae.  IM;  Sb  parte  OM9  Oomiett  qf  Mimtgamenft  ^  Ala.  98; 
&parfei7i98^26Ark.510;  8iaUr.J%idgeqf8iaBAZHtiniiComi,f8lM,Aan. 
906;  a  0.,  26  Am.  Rep.  116;  State  r,  Laeamu,  96  Id.  678;  People  ▼.  Ferrht 
76  K.  Y.  826.  Where  »  party  has  a  right  to  an  appeal,  nHmdanme  will  iamia 
to  enforce  the  right:  Se  parte  Jordan,  94  U.  S.  248;  Ware  r.  McDmaid,  €8 
Ala.  81;  PetUgrew  ▼.  Washingt(m  Co.,  43  Ark.  83;  PeopHe  r.  Oamal  Appraieere, 
73  K.  Y.  443.  Bat  mandamue  will  not  lie  to  compel  aa  inferior  oonrt  to  aetHe 
a  statement  on  motion  for  a  new  trial,  where  the  notice  of  the  motion  was 
made  too  late:  CTorfc  t.  Crane,  67  Oil.  029.  When  a  Jndge  improperly  seta 
aside  or  modiflea  a  final  decree  rendered  at  a  former  term,  it  seems  the  rem- 
edy is  by  mandamu8f  and  not  by  appeal:  Chehran  ▼.  MiOer,  74  Ala.  6O1     * 

Mandamue  will  not  iasae  where  the  party  has  an  adeqnate  remedy  by  ap- 
peal. The  hmctions  of  an  appeal  or  writ  of  error  cannot  be  nsorped  by  tiie 
writ  of  mandamue:  Bte  parU  BUettm,  26  Ala.  72;  Ex  parte  Butt,  14  Ark.  866; 
Flagleyv.  fftObard,  22 Oal  34;  MarshaUr.  State,  1  Ind.  72;  Stater.  Rigktor, 
36  La.  Ann.  200;  State  r.  Judge  qf  Twenty-first  Diatriti,  36  Id.  394;  Staie  t. 
MarahaO,  82  Mo.  484;  State  t.  Omier,  4  Nev.  446;  SheBfp  r.  ffqfiium,  7  Okie 
8t.  450;  JEb  parte  Ooobbg,  2  Oratt  676. 

Signing,  sealing,  and  approTing  bills  of  exceptions  or  statements  on  appeal 
are  regarded  as  miniaterial  acts  which  may  be  compelled  by  mandamMe,  where 
application  has  been  regnlariy  and  properiy  made  and  the  coort  or  judge  has 
Tefnsed.  The  court  will  not»  of  coarse,  be  compelled  to  sign  any  particolar 
bill,  nor  to  sign  one  that  does  not  state  the  bets  correctly:  People  y.  Peareom, 
2  Scam.  189;  S.  O.,  33  Am.  Deo.  445;  State  ▼.  Wyly,  36  La.  Ann.  248;  Peopie 
T.  Van  BurendrcuU  Judge,  41  Mich.  726;  People  v.  Superior  Court  qf  Detroit, 
41  Id.  726;  State  v.  McDonald,  30  Minn.  98;  State  v.  Bamee,  16  Neb.  37; 
Benedict  r,  Howell,  39  N.  J.  L.  221;  Alexander  y.  State,  14  Lea,  88;  Douglaee 
T.  Loomia,  6  W.  Va.  642;  Morgan  ▼.  Fleming,  24  Id.  186.  Bat  in  Pennsyl- 
Tsnia  the  snpreme  court  cannot  issue  a  mandamue  to  the  district  court  to 
compel  the  judge  thereof  to  sign  a  bill  of  exceptions:  Dresoel  ▼.  Man,  6  Watta 

6  S.  386;  S.  C,  40  Am.  Dec  673;  Conrow  v.  SdUoee,  65  Pa.  St  28. 
Mandamus  to  BssroBft  Attobniet.  — It  seems  that  mandamue  may  issue 

to  restore  an  attorney  who  has  been  improperly  prohibited  from  practicing  in 
an  inferior  court,  but  only  in  cases  where  the  action  of  the  inferior  court  has 
been  irregular  or  flagrantly  improper:  High  on  Extraordinary  Legal  Reme- 
dies, sec  217;  WUhtre  v.  State,  36  Ala.  352;  Peopie  ▼.  Turner,  1  Gal.  143; 
S.  C,  52  Am.  Dec.  295;  Ehu  parte  Burr,  9  Wheat.  629. 

Pasties  to  MAin>AMirs  PBOOiKDiNa.  — Proceedings  in  mandamue  are  usu- 
ally instituted  in  the  name  of  the  state  upon  the  relation  of  the  party  ag- 
grieved. In  Ohio  it  is  held  that  the  proceeding  is  properly  carried  on  in  the 
name  of  the  state  upon  the  information  of  the  party  actually  interested: 
Stale  v.  Commiaeionere  qf  Perry,  5  Ohio  St.  497;  State  ▼.  Brown,  38  Id.  344. 
In  Iowa  the  proceeding  is  re^rded  as  in  the  nature  of  a  prosecution  within 
the  meaning  of  the  constitution,  and  where  the  object  sought  is  to  enforce  a 
duty  for  the  benefit  of  a  private  person,  the  proceeding  must  be  conducted  in 
the  name  of  the  state  upon  his  relation:  Chance  v.  Temple,  1  Iowa,  179.  But 
the  tendency  is  to  regard  the  use  of  the  name  of  the  state  as  merely  nominal, 
and  to  consider  the  relator  as  the  real  party:  Brower  v.  0*Brien,  2  Ind.  423; 
Neal  V.  State,  49  Id.  51;  State  v.  Board  qf  Commiaeionere  qf  Madieon  Co.,  92  Id. 
133;  High  on  Extraordinary  Legal  Eemedies,  sec.  430.    In  State  v.  Smith, 

7  S.  C.  275,  it  waa  held  that  the  only  parties  in  mandamue  are  the  relator 
and  the  party  upon  whom  the  duty  is  sought  to  be  enforced,  and  thai  it  li 
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la^M*^«*«"*  with  tbe  natan  of  tha  rsmedy  to  bring  in  tm  defondBnti  partm 
only  eotUtanlly  interested  in  the  sabjeet  of  the  eoatroTetey*  JUit  in  i9Mi 
T.  FMurff,  31  La.  Ann.  1,  it  wae  held  that  any  third  person  having  en  in- 
tereet  in  the  sneoees  of  the  reUtor  or  respondent^  or  an  interest  opposed  te 
both,  may  intervene  in  the  suit.  As  to  the  interest  required  on  the  part  of 
the  relator  to  make  him  a  proper  party,  there  is  some  oonfliot  of  aothority. 
The  doctrine  sopported  by  the  greater  weight  of  authority  is^  thai  wheie  tha 
relief  soaght  is  merely  private^  the  relator  mnst  show  some  special  interest  i» 
the  matter;  but  where  the  qnestion  is  one  of  pablio  right,  end  the  objeot  ia 
the  enforcement  of  a  pablio  duty,  he  need  not  show  that  he  has  any  special 
interest  in  the  result.  It  is  in  that  case  sufficient  for  him  to  show  that  he  ia 
a  ettiaen,  and  as  soeh  interested  in  the  exeeution  of  the  laws:  High  on  Bb» 
tiaordinary  Legal  Remedies^  sec.  431;  Moaen  ▼.  Keamefff  31  Ark.  261;  fffoH 
T.  AUen,  54  Gal.  353;  Slate  ▼.  Fykr,  48  Conn.  145;  Counljy  ^  Fike  v.  8tai$^ 
11  IlL  202;  Cifyqf  Ottawa  y.  Pwpie,  48  Id.  233;  JIaU  ▼.  Pwpie,  57  Id.  307; 
C&mieU  qfOleneoe  v.  People,  78  Id.  382;  HamiUon  ▼.  Stale,  3  Ind.  452;  StaiB 
T.  Oomnly  Judge  qfMaar^iaU,  7  Iowa,  186;  State  t.  Oraeey,  11  Nev.  223;  PeopU 
T.  CoOins,  19  Wend.  56;  PeopU  r,  Halsey,  37  N.  Y.  344.  Other  courts  hold 
tkat  the  relator  must  show  a  special  interest  in  the  subjeot-matter  ci  the  pro» 
eeedings:  State  ▼.  InkabUanta  ^Strang,  25  Me.  291;  WeBingiim'e  (km,  16  Pick. 
87;  a  C,  26  Am.  Dec.  631;  People  t.  Rtgtnta  </  Utuvereiiy,  4  Mich.  98;  Ho- 
rner V,  Commomoealtk,  28  Pa.  St.  108b  The  rule  that  a  person  eaanot  bring  aa 
aotion  at  law  against  a  partnership  or  board  of  which  he  is  a  member  does 
not  i^ly  to  the  proceeding  in  numdamue:  Cooper  t.  Ndton,  38  Iowa,  440l 

Praotigb  nr  Maivdamus.  —  Under  the  Arkansas  code,  all  questions  of  hm 
and  fact  arising  upon  an  application  for  mamdamue  should  be  submitted 
together,  and  disposed  of  at  the  same  time:  Mbeee  r,  Kearm^,  31  Ark.  26L 
In  Nebraska,  a  prooeeding  in  fnandamue  is  reviewable  only  on  error,  and  no4 
by  appeal:  State  v.  Laneaater  Co.,  13  Neb.  223.  But  in  Ohio  a  refusal  ta 
allow  an  alternative  writ  ia  not  reviewable  on  error.  The  remedy  is  by  a^ 
plinatian  to  the  supreme  court,  when  the  district  court  refusee  the  writ: 
Sicae  V.  Cappeller,  37  Ohio  St.  121.  But  in  Hartman  v.  Oreenkow,  102  U.  S. 
672;  it  was  decided  that  a  judgment  in  mandamme  is  reviewable  on  the  sama 
conditions  as  any  other  action.  The  courts  during  the  term  at  which  the 
writ  has  issued,  may,  for  sufficient  cause,  cancel  an  alternative  writ  and  all 
the  proceedings  thereunder,  when  it  is  made  to  appear  that  the  writ  ought 
not  to  have  issued:  State  v.  MatUy,  17  Neb.  564.  Awarding  a  peremptory  writ 
without  notico  to  the  respondent  is  unauthoriaed  by  law:  Armijo  v.  Territorn^ 
1  N.  Mez.  r)80.  The  peremptory  writ  should  follow  the  altenwtive  writ  and 
strictly  conform  thereto:  Slate  v.  Board  <^  Bqmalmatkm  qf  Johneon  Cb.,  10 
Iowa,  157;  S.  C,  74  Am.  Dec.  381;  Slate  v.  Countif  Judge  of  Johnson  Co,,  12 
Id.  237;  StaU  v.  Hollada^,  65  Mo.  76;  State  v.  Kaneaa  C%  etc.  i?.  B.  Co.,  Tl 
Id.  143;  School Dietrkt  v.  Landerbaugh,  80  Id.  190;  SlaU  v.  Cherawetc  B.  R, 
Co.,  16  S.  0.  524.  But  it  is  not  every  variation  between  the  two  writs  that 
will  cause  the  peremptory  to  be  set  aside.  Where  both  command  the  same 
thing,  and  differ  only  in  immaterial  matters,  it  will  suffice:  People  v.  DttfrAess 
€<&  R,  R.  Co.,  58  N.  T.  152.  When  an  appeal  is  taken  from  a  judgment 
awarding  the  peremptory  writ,  the  alternative  writ  should  be  set  out  in  the 
record:  Smith  v.  Johnson,  69  Ind.  55. 

PlJiADiNGS  IN  Maitdamus.  — The  alternative  writ  Is  generally  regarded  aa 
standing  in  the  place  of  tiie  declaration  in  an  action  at  coumion  law.    But  in 
atates  the  petitioQ  takes  the  phuse  id  the  declaration,  and  beoomes  the 
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loimdatioii  of  the  snbseqaent  prooeedingB.  Tlie  aama  mln  ci  pleading  thai 
apply  to  the  declaration  will  apply  to  the  alternative  writ  or  petitton:  High 
on  Extraordinary  Legal  RemedieB,  aec.  448;  Board  qf  Tnulee$  r.  Peopk^  12  IlL 
IMS;  S.  0.,  52  Am.  Deo.  488;  PeopUr.  Okam,  70  Bl  2S2;  PeopU '7.  LooaA,  ^ 
Id.  587;  Lamlle  ▼.  Sauqf,  96  Id.  467;  Peapl$  ▼.  Dulane^^  96  Id.  603;  Peopfer. 
C<nnmi88hners  qf  HamiUon  Co.,  8  Neh.  244;  State  ▼.  Sekool  Duirid,  8  Id.  96; 
iSKate  T.  Board  qf  Oommktkmen,  10  Id.  19;  Staie  ▼.  Mayon^  OmdhoL,  14  Id. 
965;  StaU  ▼.  Tawntikiip  ff  Ufdan^  43  N.  J.  L.  51&  The  old  mle,  that  greater 
certainty  is  required  in  pleadings  in  mamdaimM9  than  in  ordinary  acttona  at 
law,  which  is  laid  down  in  Arberry  ▼.  Beaven,  6  Tex.  457,  S.  C,  65  Am. 
Dee.  791,  does  not  now  obtain:  Fbker  ▼.  <%  qfCfharlahn,  17  W.  Va.  606^ 
612.  Objections  to  snbstantial  defeota  in  the  alternative  writ  may  be  takea 
advantage  of  at  any  stage  of  the  proceedings:  Board  qf  TrmieeB  v.  Poopk,  19 
HI.  248;  S.  C,  62  Am.  Deo.  488;  PeopUr.  B^pemtrnnqfFuUom,  14  Barb.  62. 
At  oommon  law,  the  return  to  the  altematiTe  writ  was  taken  aa  tme,  and  tlie 
aggrieved  party  was  left  to  his  action  for  a  Mm  retom:  Brotku  v.  Better,  8 
Am.  Deo.  634;  Poopler.  BrooH^n,  19 Id.  602;  UnSoeroaBai  Church r,  Trmiea, 
27  Id.  267;  AmmyI  ((/'Pottof  v.  ^itnii;  47  Id.  102;  ^ttjAagAv.  0M«fer,61  Id.728. 
Bat  both  in  this  ooontiy  and  in  i^»gi«*^  prooeedings  in  mamdamm  are  nofir 
generally  regarded  as  in  the  nature  of  aa  action  at  law,  in  irikieh  the  partifli 
may  plead  aa  in  other  actions:  High  on  lEztnordinaiy  Legal  Bemediee»  aao. 
459;  Bameyy.  Staie,  42  lid.  480;  People  v.  Board  qf  MetrepoBiam  PoSee,  SS 
K.  Y.  316. 

Under  the  Galif cniia  oode^  the  writ  of  memdamm  cannot  be  granted  by  d^ 
iaalt:  P«pi8  v.  (7«itfral  Pao||fe  J7.  J?.  Ox,  62  CSaL  606.  And  in  Xc^^  t.  ATofor 
^AnHapoSe,  42  Md.  208^  it  was  held  that  where  aa  answer  la  quashed,  tha 
all^ations  of  the  petition  are  not  to  be  taken  pro  eo^femo,  nor  can  the  judge 
enter  judgment  aa  by  de&ult  for  want  of  an  answer,  or  by  ntf  dieU,  but  he 
must  hear  the  case  eao  parte,  and  satisfy  himself  aa  to  the  law  and  the  laoH 
before  the  writ  can  issue. 

Trial  vr  Jvbt  zzr  MAvnaiiUB  PftocnDDro. — Neither  party  can  danmBd 
as  of  right  a  jury  trial  In  a  proeeeding  in  momdanmec  OoiOe  r,  JLowlor,  47 
Conn.  840;  Athertom  v.  Sherwood,  16  Minn.  221;  Otmmaeero  ▼.  Potto,  2  lloat 
242;  Dmttem  v.  Vmageqfffamfoer,  42  Ohio  St  216. 

SsBVioi  OF  Wbit.— The  original  wnt,  and  not  a  oopy<tf  it^  mu*  be 
•erved  on  the  respondent:  State  v.  Kmg,  29  Kan.  607.  It  must  be  aerved  on 
iho  officers  or  perscns  who  are  are  specially  required  to  do  the  thing  com- 
manded: (%ime<l^^/(0iicoev.  PeopCs^  78  lU.  882;  State  y,  CfUy  f^Shteeepmit 
29  La.  Ann.  668.  Service  of  the  writ  without  baring  a  seal  attaohad  to  i*  k 
anulliiy:  i>pbv.  JU^  SThon^^O.  461;  a  0.,  1  Hua,  464. 
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[M  ICAlira,  991] 
SUICIDX  BT  JXBUWMD  DT  FXT  OF  IkBAIIITT  IB  NOT   IiraUTBID  Dl  OOVDRIOH 

OF  Pouor  of  life  intoimaoe  that  in  OMd  the  insured  died  l^  hia  own 
hand,  or  in  oooaeqiieQoe  of  a  dnel,  or  the  ▼iohttion  of  any  atate  or  pro- 
Yincial  Uw,  or  by  the  handa  id  Jnatioe^  the  poli^  ahomld  be  nnll  andyo&d 
and  of  no  flffiwt^ 

Assuhpsit  on  a  policy  of  life  insurance.  The  jury  letomed 
a  verdict  for  the  plaintiff,  and  found  specially,  ^'that  the  self- 
deBtruction  was  the  result  of  a  blind  and  irresistible  impolse 
over  which  the  will  had  no  control/'  and  that  "the  self-de« 
stmction  was  not  an  act  of  yolition.^'  The  other  fitcts  ars 
stated  in  the  opinion. 

A.  8.  Rie$j  for  the  plaintifll 

Thaeher^  for  the  defendants. 

By  Court,  Afpubton,  C.  J.  The  plaintiff  effected  an  insnr* 
anoe  upon  the  life  of  his  son,  Joseph  H.  Bastabrook,  Jr.,  who 
in  a  fit  of  insanity  on  the  thirtieth  day  of  July,  1864,  com- 
mitted snidde. 

In  the  policy  there  is  an  express  condition  ''that  in  case  the 
said  Joseph  H.  Bastabrook,  Jr.,  ....  shall  die  by  his  own 
hand,  or  in  consequence  of  a  duel,  or  the  violation  of  any  state, 
national,  or  provincial  law,  or  by  the  hands  of  justice,  •  •  •  • 
this  policy  shall  be  null,  void^  and  of  no  effect.'' 

Is  suicide  by  an  insane  man  in  a  fit  of  insanity  within  the 
above  condition? 

Upon  this  question  there  has  been  a  great  diversity  of  ju- 
dicial opinion.  In  Bngland,  the  majority  of  the  court  of  com- 
mon pleas,  in  BorradaUe  v.  Hunter ^  5  Man.  A  O.,  44  Bug.  Com.  L. 
637,  held  that  a  policy  containing  a  proviso  that  in  case  ''  the 
assured  should  die  by  his  own  hand,  or  by  the  hands  of  justice, 
or  in  consequence  of  a  duel,"  was  avoided,  though  the  assured 
at  the  time  of  committing  the  act  ''was  not  capable  ol 
judging  between  right  and  wrong."  In  Clift  v.  ScAioobe,  8 
Com.  B.,  64  Bug.  Com.  L.  487,  the  language  of  the  policy 
was,  that  "every  policy  effected  by  a  person  on  his  or  h^ 
own  life  should  be  void  if  such  person  should  commit  suicide 
or  die  by  dueling  or  the  hands  of  justice."  It  was  held  by 
fhe  majority  of  the  court  that  it  was  immaterial  whether 
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the  assured  at  the  time  of  his  self-destruction  was  or  was 
not  a  responsible  moral  agent.  ^'It  will,  however,  be  ob- 
served the  authorities  against  this  decision  are  very  strong." 
Pollock,  C.  B.,  and  Wightman,  J.,  dissented  from  it,  and  to 
them  may  be  added  Creswell,  J.,  in  the  court  below;  and  it 
may  be  inferred  that  Tindal,  C.  J.,  and  Erskine,  J.,  would 
have  done  so  on  the  authority  of  Borradaile  v.  Hunter^  supra; 
Alexander,  C.  B.,  and  Lord  Tenterden,  C.  J.,  from  their  decisions 
at  nisi  priuSj  in  the  unreported  cases  cited  in  the  notes  to  that 
case;  and  perhaps  Lord  St  Leonards,  C,  who,  referring  to  the 
principal  case,  adds  in  a  note,  ^^sed  quere  the  decision":  Bun- 
yon  on  Life  Assurance,  75.  In  this  country  there  will  be 
found  a  similar  variety  of  opinion.  In  Breasted  v.  Farmers^ 
Loan  and  Trust  Co.,  4  Hill,  74,  the  supreme  court  of  New  York 
held  that  the  words  "  shall  die  by  his  own  hand  "  have  refer- 
ence to  an  act  of  criminal  self-destruction.  This  view  of  the 
law  was  sustained  upon  appeal:  Breasted  v.  Farmers^  Loan  and 
Trust  Co.y  8  N.  Y.  299  [59  Am.  Dec.  482].  The  supreme  court 
of  Massachusetts,  in  Deane  v.  AmeHcan  Mutual  Life  Ins.  Co.^ 
4  Allen,  96,  decided  that  suicide  committed  by  a  person  who 
understood  the  nature  of  the  act  and  intended  to  take  his 
own  life,  though  committed  daring  insanity,  avoids  a  policy 
which  provides  that  it  shall  be  void  if  the  assured  shall  die  by 
his  own  hand.  In  this  conflict  of  authority,  it  may  not  be 
amiss  briefly  to  examine  the  questien,  and  to  endeavor  to 
determine  what  conclusion  will  best  accord  with  the  object  of 
the  policy  and  with  the  intent  of  the  parties,  as  ascertunable 
from  its  language  upon  the  recognised  principles  of  interpreta- 
tion. 

An  insurance  upon  life  is  of  comparatively  recent  date.  A 
creditor  may  insure  up<Hi  the  life  of  his  debtor,  or  one  may 
insure  upon  his  own  life  for  the  benefit  of  his  family.  In  no 
event  can  the  person  upon  whose  life  the  policy  is  effected  be 
benefited  by  his  own  death.  Death,  whether  by  disease,  by 
accident,  or  the  result  of  insanity,  is  in  each  oase  within  the 
general  object  of  the  policy. 

The  terms  ''suicide"  and  '^ dying  by  one's  own  hand"  are 
generally  used  synonomously.  Sometimes  one  form  of  ex- 
pression is  used,  and  sometimes  the  other.  They  have  the 
same  meaning.  Dying  by  one's  own  hand  is  but  another  fixrm 
of  expression  for  suicide. 

The  phrase  " die  by  his  own  hand"  may  include  all  oases 
tif  death  by  the  person  upon  whose  li£s  the  policy  is  effected, 
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or  it  may  receive  limitations.  If  limitations^  then  the  inquiry 
arises  as  to  the  extent  of  those  limitations.  The  authorities 
concur  in  this,  that  the  expression  does  not  embrace  all  cases 
€if  death  by  one's  own  hand.  If  the  insured  kill  himself  by 
drinking  poison,  not  being  aware  that  it  was  poison,  or  by 
snapping  a  loaded  pistol,  ignorant  that  it  was  loaded,  or  by 
leaping  from  a  window  in  the  delirium  of  a  fever,  it  is  con< 
ceded  that  he  would  not  die  by  his  own  hand  within  the  mean* 
ing  of  the  clause  under  consideration,  though  he  might  literally 
die  by  his  own  hand,  that  is,  by  his  own  act 

"It  is  to  be  observed,"  remarks  Tindal,  C.  J.,  in  BorradaiU 
V.  Hwitevy  6  Man.  &  O.,  44  Eng.  Com.  L.  637,  "that  the  words 
of  the  proviso  are  the  words,  not  of  the  assured,  but  of  the  in- 
surers, introduced  by  themselves  for  the  purpose  of  their  own 
exemption  and  protection  from  liability;  both  in  reason  and 
good  sense,  therefore,  no  less  than  upon  the  acknowledged 
principles  of  legal  construction,  they  are  to  be  taken  most 
strongly  against  those  who  speak  the  words,  and  most  favor- 
ably for  the  other  party.  For  it  is  no  more  than  just  that  if 
the  words,  are  ambiguous,  he  whose  meaning  they  are  intended 
to  express,  and  not  the  other  party,  should  sufifer  by  the  am- 
biguity." That  they  are  ambiguous  is  conceded,  for  the  courts 
in  no  case  have  given  them  a  literal  construction.  When 
death  is  the  result  of  insanity,  it  is  equally  the  result  of  dis- 
ease, for  which  the  insane  is  in  no  respect  responsible.  It  is  a 
well-settled  physiological  principle  "that  disturbed  intelligence 
has  the  same  relation  to  the  brain  that  disordered  respiration 
has  to  the  lungs  and  pleura."  Death,  then,  by  an  insane  sui- 
cide is  as  much  death  by  disease  as  though  it  were  death  by 
fever  or  consumption.  Death  by  accident  or  mistake,  though 
by  the  party's  own  hand,  is  not  within  the  condition.  Death 
by  disease  is  provided  for  by  the  poUcy.  Insanity  is  a  dis- 
ease. Death  the  result  of  insanity  is  death  by  disease.  The 
insane  suicide  no  more  dies  by  his  own  hand  than  the  suicide 
by  mistake  or  accident.  If  the  act  be  not  the  act  of  a  respon- 
sible being,  but  is  the  result  of  any  delusion  or  perversion, 
whether  physical,  intellectual,  or  moral,  it  is  not  the  act 
of  the  man.  ''If  they  [the  insurers]  intended  the  excep- 
tion to  extend  both  to  the  case  of  felonious  self-destruction 
and  self-destruction  not  felonious,  they  ought,"  observes  Tin- 
dal, C.  J.,  in  BorradaUe  v.  £t*nter,  «ttpm,  "so  to  have  expressed 
it  clearly  in  the  policy;  and  that,  at  all  events,  if  they  have 
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left  it  doubtful  on  the  tBLce  of  the  policy  whether  it  is  so  con- 
fined or  not,  that  doubt  ought,  in  my  opinion,  to.  be  deter- 
mined against  them;  for  it  is  incumbent  on  them  to  bring 
themselves  within  the  exception,  and  if  their  meaning  remains 
in  doubt,  they  have  failed  so  to  do.'' 

The  different  English  life  insutance  companies  (when  unwill- 
ing to  incur  the  risk  of  suicidal  insanity)  have  guarded  against 
such  risk  by  language  clearly  excluding  it  from  the  policy. 
Thus  the  Equitable  has  the  condition,  *'  if  he  shall  die  by  his 
own  hand,  being  at  the  time  sane  or  insane";  the  Eagle,  "if 
he  shall  die  by  his  own  act,  whether  sane  or  insane."  In  the 
policies  of  the  Solicitors  and  General  Life  Assurance  the 
condition  is,  if  he  die  by  his  own  act,  '*  whether  felonious  or 
not." 

The  policy  in  the  clause  under  consideration  refers  to  death 
by  his  own  hand,  or  in  consequence  of  a  duel,  or  the  yiolation 
of  any  state,  national,  or  provincial  law,  or  by  the  hands  of 
justice.  All  the  other  cases  after  the  first  involve  criminal 
delinquency.  They  iuTolve  intentional  misdoing.  They  as- 
sume criminal  intention.  They  are  cases  where  death  occurs 
in  consequence  of  committing  a  felony  or  other  violation  of 
law  on  the  part  of  the  insured.  There  must  in  all  be  moral 
as  well  as  legal  responsibility.  NoeUw  a  $oeii$  is  a  familiar 
maxim  in  the  interpretation  of  covenants.  The  other  mem- 
bers of  the  sentence  connected  with  the  verb  "die"  imply 
death  as  the  result  of  crime  committed  by  a  responsible  being. 
The  first  of  these  conditions,  to  which  the  others  refer,  and 
with  which  they  are  connected,  must  equally  with  the  other 
refer  to  a  felonious  death,  to  the  case  of  fdo  de  m,  not  to  the 
case  of  a  death  without  legal  or  moral  blame, — the  result  of 
accident,  mistake,  or  disease. 

The  madman  who  in  a  fit  of  doilrium  commits  suicide  as 
much  dies  by  his  own  hand  as  does  the  individual  who  acci- 
dentally and  unintentionally  takes  his  own  life.  They  each 
die  by  their  own  hands,  but  without  moral  responsibility  or 
legal  blame.  One  is  no  more  within  the  conditions  of  the 
policy  than  the  other.  In  each  case  it  should  receive  the 
same  construction. 

That  a  jury  would  be  likely  to  regard  suicide  as  proof  of 
insanity  does  not  affect  the  conclusion.  If  suicide  is  to  be 
regarded  as  evidentiary  of  insanity,  as  it  unquestionably  is  in 
most  cases,  then  they  generally  arrive  at  oorrect  results.    If 
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it  18  not  properly  to  be  bo  regarded,  it  may  be  an  argument 
against  a  trial  by  jury  that  the  tribunal  is  one  which  allows 
itself  to  be  governed  by  its  prejudices  raUier  than  by  the  proofs, 
but  it  is  none  against  the  construction  of  the  policy  that  death 
by  the  hands  of  the  insured,  whether  by  accident,  mistake,  or 
in  a  fit  of  insanity,  is  to  be  governed  by  one  and  the  same  rule. 

Nor  does  the  case  of  suicide  by  one  insane  fall  within  the 
danger  to  guard  against  the  occurrence  of  which  this  condition 
was  inserted.  ''A  policy,''  observes  Maule,  J.,  in  BorradaUe  v. 
Hunter^  6  Man.  &  G.,  44  Eng.  Com.  L.  637,  ''by  which  the  sum 
insured  is  payable  on  the  death  of  the  person  assured  in  all 
events,  gives  him  a  pecuniary  interest  that  he  should  die  im- 
mediately, rather  than  at  a  future  time,  to  the  extent  of  the 
excess  of  the  value  of  a  present  payment  over  a  deferred  one, 
and  ofiers  a  temptation  to  self-destruction  to  that  extent  To 
protect  the  insurers  against  the  increase  of  risk  arising  out  of 
this  temptation  is  the  object  for  which  the  condition  in  ques- 
tion is  inserted."  The  reason  here  given  assumes  or  presup- 
poses sanity  on  the  part  of  the  assured.  It  implies  a  motive 
act^'ng  upon  a  sane  mind,  for  sanity  in  all  cases  is  to  be  pre- 
sumed. But  in  fact  there  is  very  slight  foundation  for  any 
such  reasoning.  The  person  whose  life  is  insured  never  re- 
ceives money  payable  after  his  death.  Suicide  for  the  benefit 
of  others  is  rare,  exceptional,  and  Quixotic.  The  love  of  life, 
the  strongest  sentiment  of  our  nature,  aCTords  reasonable 
security  against  a  danger  so  remotely  probable.  An  insane 
man  would  be  little  likely  to  calculate  the  difference  in  value 
between  a  payment  to  be  made  immediately  and  one  indefi- 
nitely deferred,  and  kill  himself  that  some  one  else  might 
receive  the  money  at  an  earlier  date  in  consequence  of  his 
committing  suicide.  The  evidence  aCTords  not  the  slightest 
indication  that  any  such  motive  had  any  influence  in  the 
present  case. 

Where  the  poUoy  is  on  the  life  of  a  nominee,  as  in  the  one 
under  consideration,  "  the  insurance  can  be  no  inducement  to 
a  criminal  act,  and  may  reasonably  be  construed  to  cover  this 
as  well  as  every  other  risk.  There  is^  indeed,  no  reason  why 
it  should  not  do  so;  for  the  general  tables  of  mortality,  which 
form  the  basis  of  the  calculations  upon  which  the  policy  is 
founded,  include  this  as  well  as  every  other  cause  of  death,  so 
that  the  particular  risk  is  actually  inaoied  against":  Bunyon 
on  Life  Insurance,  78. 
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But  whether  theee  views  are  correot  or  not^  the  defendante 
had  the  benefit  of  matractionB  in  entire  conformity  with  the 
law  as  stated  by  the  supreme  court  of  Massachusetts  in  Dea%$ 
T.  Ammain  Mutual  Life  In$.  Co^  4  Allen,  96,  and  the  jniy 
have  on  the  evidence  fomid  the  facts  such  as  in  aooordanoe 
with  the  law  of  that  cause  would  justify  their  verdict. 

Motion  and  exceptions  overruled* 

Walton,  DicKEBSosr,  Babbows,  Daniobtb,  and  Taplet,  JJ., 
concurred. 

Kent,  J.,  dissented. 


SuiGOB  ov  Absuuxd,  Kmor  est  on  Biobt  to  Rsoovm  cv  Pouor:  &•• 
Brmaied  t.  FarmerM*  L.  S  T.  Gb.,  09  Am.  Dm.  482;  note  487,  when  thii  nib- 
Jeofc  is  folly  ooofidared.  H  th>  inwFed  mm  goywaiad  by  an  IrwiitiMa  qr 
Uind  impulM  la  oommitliiig  tha  Mt  of  nioidB^  th*  plMntiff  wOl  bo  «ntitIod 
to  reoovws  I^  /aiwtiiiw  Oo.  r.  Terrp,  16  WalL  587,  «itiag  tb*  priooiptl 


Wabbbn  V.  Blakb. 

IMMAnaipM.1 

Wmor  TnsM  to  Two  Amonmio  Qlosbb  Bmxnam  Uiutid  nr  (htm  Paa- 

80N,  all  anbordiiiate  rigbti  and  eMamonti  are  aztiqgiiiabad.  And  if 
tbare  ia  a  privftta  way  orar  aaob  pramlaaa,  aotuaUy  la  tub  oar  daaignated 
on  a  plan,  and  no  one  alaa  baa  a  legal  rigbt  to  nae  it^  be  may  diaoontauM 
it  in  wbole  or  in  part,  and  may  aeU  and  oonToy  tba  fee  ia  tba  land  over 
wbieb  aneb  way  wea  laid  oat  or  need. 

Wkebx  Owhxe  or  ADjckDrnro  Lots  or  Lahu  Oomrsrs  Both  oir  Samb 
Day  to  two  dififorentpenona,  tbe  deed  to  tbe  firat  grantee  ezdndin^  and 
that  to  the  other  indading,  a  atrip  of  land  laid  down  on  a  plan  of  the 
tract  aa  a  atreet^  bat  whiob  baa  never  been  laid  oat  or  aooepted  aa  a  pab* 
lie  atreet,  the  fee  in  aaob  atrip  paaaea  to  the  latter  grantee.  And  the 
danaaa  in  the  deed  to  the  firat  grantee,  "with  the  boildinga  tbereao," 
and  "  to  have  and  to  bold  the  abore-granted  premiaea,  with  all  the  prir* 
ilegea  and  appnrtenanoea  thereto  belonging,"  will  not  paaa  the  fee  to  ao 
mnch  of  said  atrip  aa  ia  covered  by  one  end  of  a  brick  atable  erected  oa 
the  lot  conveyed  to  each  grantee,  nor  to  a  podaon  of  aaid  atrip  need  aa  a 
paaaage-way  to  aaid  atable. 

Whxbs  Owkbr  or  Two  Asjonmro  Lots,  ovxa  Ons  or  Wkigb  Ocurva- 
2f  IKNT  PAasAOB-WAT  ExiSTB  for  the  benefit  of  the  other,  on  the  aame  day 
oonveya  them  to  two  different  parchaaera,  the  rigbt  to  nae  the  paaaage- 
way  wiU  not  paea  aa  an  eaaement  or  appartenanee  to  the  paiehaaar  eff 
the  latter  lot^  onleaa  aaob  oae  be  a  mattar  of  atriet 
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Wbit  of  entry.    The  tacts  are  stated  In  the  opinion,  and 
will  be  understood  by  a  reference  to  the  following  diagram: — 


Fhmklb  Scrett 


/.  A.  Peters,  for  the  plaintiff. 

S.  J7.  Blake,  pro  ee. 

By  Court,  Kent,  J.  Nathaniel  Hatch,  being  owner  of  ii 
considerable  tract  of  land  in  Bangor,  caused  the  same  to  be 
laid  out  into  lots,  and  by  the  plan  made  by  the  surveyor, 
which  was  recorded,  a  certain  portion  of  the  land  is  repre- 
sented as  streets,  with  designating  names;  one  of  these  streets 
on  the  plan  is  called  ^^  Bridge  Street."  Samuel  Farrar,  under 
whom  both  parties  claim  distinct  parcels,  became  the  owner 
of  the  land  on  both  sides  of  this  Bridge  Street  Whilst  the 
title  to  the  whole  tract  was  thus  in  him,  he,  by  deeds  of  the 
same  date,  conveyed  to  two  persons,  the  plaintiff  and  the  de- 
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fendarit's  grantor^  each  a  portion  of  the  land,  both  convey- 
ances including  the  whole  tract.  The  defendant's  deed  waa 
recorded  one  day  before  the  plaintiff's.  The  deed  to  the  plain- 
tiff, in  terms  and  beyond  dispute,  includes  the  whole  of  the 
land  in  what  is  call^  Bridge  Stroet  on  the  plan.  The  dead 
to  the  defendant's  grantor,  of  same  date,  as  clearly  excludes 
from  the  lines  therein  given  the  land  laid  down  as  such 
street. 

The  plaintiff  brings  this  real  action  to  recover  the  land 
included  in  the  street.  The  defendant  pleads  the  general 
issue,  and,  by  brief  statement,  claims  an  easement  on  Bridge 
Street,  and  title  to  so  much  of  the  street  as  is  covered  by  his 
stable  and  a  narrow  passage-way  thereto. 

Assuming  that  the  defendant  has  such  easement  or  rif^t 
to  use  the  street  as  a  private  way,  or  for  any  purpose,  we  do 
not  readily  perceive  why  the  plaintiff  may  not  assert  his  legal 
title  to  the  land,  and  recover  possession  under  his  title,  leav- 
ing to  the  defendant  to  assert  whatever  right  he  may  have  by 
way  of  easement,  or  any  similar  legal  rights  after  such  re- 
covery. 

But  the  parties  seem  desirous  to  have  all  the  questions  be- 
tween them  determined  by  the  court,  and  we  therefore  have 
examined  the  whole  case,  and  will  now  give  the  result  of  our 
investigations.  What  was  the  effect  of  the  union  of  title  in 
Samuel  Farrar  to  both  tracts  of  land,  or  rather,  of  the  whole 
tract  through  which  this  street  was  laid  on  the  plan?  Mr. 
Farrar  first  acquired  titie  to  the  portion  on  the  southerly  side 
of  the  designated  street  by  deeds  from  Nathaniel  Hatch,  which 
clearly  and  distinctiy,  by  the  description,  bounded  him  on 
Bridge  Street.  He  acquired,  subsequentiy,  titie  to  the  portion 
on  the  northerly  side  through  a  levy  made  by  a  creditor  of 
Hatch.  The  description  in  that  levy  included  all  the  land  cov* 
ered  by  the  street,  as  it  made  the  south  line  of  the  tract  levied 
on  the  south  line  of  what  was  called  Bridge  Street.  Samuel 
Farrar  obtained  this  titie  under  the  levy,  and  in  the  deed  to 
him.the  whole  of  the  land  covered  by  this  street  is  expressly 
conveyed,  but  this  portion  is  excepted  from  the  covenants  of 
warranty.  The  whole  tract,  through  which  the  street  was  desig- 
nated, thus  became  the  absolute  property  of  Samuel  Farrar. 
'^  When  the  possession  of  two  doses  is  united  in<me  person,  all 
subordinate  rights  and  easements  are  extinguished  '*:  WhaU$g 
V.  Tompsanj  1  Bos.  A  P.  878. 

The  street  was  not  a  pubUo  street  in  any  sense.    Ik  iMf 
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never  been  laid  oot  or  accepted  as  such.  If  required  as  a 
public  highway,  it  c>ald  only  become  such  by  a  legal  laying 
out:  Howard  y.  HutehvMonf  10  Me.  835.  But  it  is  unquestion- 
ably true  that  individuals  who  have  taken  deeds  referring  to 
a  plan  and  bounded  on  a  street  may  claim  a  right  to  have  it 
kept  open  for  their  reasonable  use  as  a  way,  although  the  fee 
in  no  part  of  the  street  passed:  Sutherland  v.  Jaclsanf  32  Id.  80. 

We  are  not  called  upon  to  discuss  or  decide  the  question  how 
&r  individuals  holding  deeds  of  lots  on  other  streets  laid 
down  on  this  plan  of  twelve  acres  can  claim  a  right  to  have 
this  distant  street  always  kept  open.  The  question  here  is  one 
of  l^al  title,  and  the  question  of  easement  or  right  arises  be- 
tween grantees  of  the  same  individual,  under  deeds  from  him, 
after  the  whole  tract  through  which  the  street  passes  had  be- 
come his  sole  property.  When  the  same  person  owns  a  tract 
of  land  or  two  adjoining  lots,  when  no  public  or  private  rights 
are  interposed,  he  may  carve  out  and  sell  any  portion  that  he 
pleases;  and  the  terms  of  the  graQt,  as  they  can  be  learned 
from  the  language  of  the  deed,  or  by  just  and  legal  construc- 
tion, will  regulate  and  measure  the  rights  of  the  grantee:  8<ili$» 
bwry  V.  AndretPB^  19  Pick.  250. 

He  may  sell  a  house  without  the  easement;  he  may  sell  a 
part  of  a  house,  or  a  house  without  the  out-buildings;  and  if 
this  appears  to  have  been  done  in  clear  and  explicit  and  un- 
mistakable language,  there  is  no  place  or  right  for  a  court  to 
doubt  or  question,  or  to  refruse  to  carry  out  in  its  judgment, 
the  legal  result:  Salubury  v.  Andrews,  eupra.  And  so,  if  theie 
is  a  private  way  over  such  premises,  actually  in  use  or  desig- 
nated on  a  plan,  and  no  one  else  has  a  legal  right  to  use  it,  he 
may  discontinue  it  in  whole  or  in  part,  and  may  sell  and  con- 
vey the  fee  in  the  land  over  which  such  way  was  laid  out  or 
used:  WhaUey  v.  Tompsony  1  Bos.  A  P.  378. 

What  did  Samuel  Farrar  actually  do  after  this  union  of 
titles  in  himself  7  The  defendant  claims  that  by  his  deed  to 
Isaac  Farrar,  his  grantor,  he  in  fact  conveyed  the  fee  to  the 
middle  of  Bridge  Street  by  bounding  him  on  that  street.  But 
did  he  thus  bound  him?  By  deeds  of  the  same  date,  he  con- 
veyed, as  before  stated,  all  the  land  on  both  sides  of  the  street, 
and  including  the  land  in  the  street 

In  the  deed  to  Isaac  Farrar,  he  commences  the  description 
of  the  premises  granted  at  a  point  on  Court  Street  where  the 
southerly  line  of  Bridge  Street  intersects  that  street  This  is 
the  only  reference  in  that  deed  to  Bridge  Street    The  lines 
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then  mn  sontherly  by  Court  Street;  and  from  thenoe  to 
duskeag  stream;  then  up  the  stream  to  a  point  where  a  line 
drawn  from  the  point  of  beginning  at  right  angles  with  said 
Court  Street  wonld  strike  said  stream;  thence  westerly  at  right 
angles  with  Court  Street  to  the  place  of  beginning.    In  this 
last  line,  and  in  the  fixing  of  the  points  of  its  departure,  there 
seems  to  be  a  studious  avoidance  of  any  recognition  of  the 
line  of  Bridge  Street  as  the  boundary.    It  may  be  that  the 
line  as  described  would  nearly,  if  not  entirely,  correspond  wifli 
the  line  of  that  street  on  the  plan.    But  the  deed  does  not 
bound  him  on  that  street  &o  naminej  and  the  reason  for  this 
carefril  omission  is  doubtless  to  be  found  in  the  faxst  that  in 
the  deed  of  the  other  parcel  to  the  plaintiff  on  the  same  day 
the  description  of  the  premises  as  clearly  and  carefully 
eluded  all  the  street  in  the  grant.    And  this  in  fee,  and  not 
a  street    For  instead  of  beginning  on  the  north  line  of 
Bridge  Street,  as  he  naturally  would  if  had  intended  to  recoff- 
nize  it  as  a  street,  and  running  by  such  north  line,  he  begins 
at  the  same  point  that  he  does  in  the  deed  of  the  other  parcel^ 
viz.,  the  point  in  the  southerly  line  of  Bridge  Street;  but  in- 
stead of  running  as  before  along  Court  Street,  he  in  this  deed 
to  the  plaintiff  describes  the  next  line  as  "  easterly  by  the  line 
of  said  street  as  laid  down  on  the  plan  to  Kenduskeag  stream, 
then  around  the  lot  lines  on  the  stream,  and  then  to  Court 
Street,  and  then  on  Court  Street  ''to  the  point  of  beginning," 
i.  e.,  the  southerly  line  of  Bridge  Street.    This  description  very 
clearly  conveys  the  fee  in  the  whole  street  as  a  part  of  the  lot, 
and  not  as  a  street.    The  common  grantor,  on  the  same  day, 
therefore,  evidently  and  purposely  used  words  in  both  deeds 
to  express  his  intention  of  disregarding  the  location  and  exis- 
tence of  this  street  in  the  future. 

It  has  been  decided  in  this  state  that  a  grant  of  land 
bounded  in  terms  on  a  highway  carries  the  fee  to  the  center 
of  the  way  if  there  are  no  words  to  show  a  contrary  intent. 
As  in  the  case  where  a  man  owning  on  both  sides  of  a  road 
laid  out  through  his  land  sells  and  bounds  on  each  side  by  the 
road:  Johnson  v.  Andersony  18  Me.  76. 

But  where  by  the  deed  the  limits  given  clearly  exclude  the 
land  in  the  street,  and  bound  the  party  on  a  line,  not  named 
expressly  as  the  line  of  the  street  (as  a  waU  or  fence),  although 
in  fact  coinciding  with  the  line  of  the  way,  it  has  been  held 
that  the  fee  did  not  pass,  although  there  might  be  a  right  to 
use  the  way:  Sutherland  v.  Jaehon^  82  Me.  80;  Tyler  y.  Ham' 
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numd^  11  Pick.  193;  Howard  y.  BuUhinaofiy  10  Me.  885.  The 
intention  of  the  party  is  an  essential  element,  to  be  gathered 
from  his  language  in  his  deed.  We  do  not  find  anything  in 
the  deeds  from  which  an  intention  to  grant  a  fee  in  this  street 
to  Isaac  Farrar  can  be  fairly  established.  On  the  contrary, 
it  appears  plainly  that  he  did  not  intend  to  do  so,  and  that 
he  did  not  do  so,  taking  both  deeds  into  consideration. 

The  defendant  farther  contends  that  if  he  obtained  no  fee 
in  the  street  by  the  boundaries  mentioned  in  his  deed,  he  did 
acquire  a  fee  (and  not  merely  an  easement)  in  so  much  of 
Bridge  Street  as  the  stable  covers,  and  in  the  passage*way 
thereto,  subject  to  an  easement  in  the  plaintiff  to  pass  thereon 
to  his  pasture.  This  he  claims  as  granted  by  the  deed  to 
Isaac  Farrar,  and  as  distinct  from  the  claim,  hereafter  con- 
sidered, of  a  right  by  necessity,  or  an  easement,  which  was 
attached  to  the  freehold  granted. 

We  have  already  seen  that  a  man  may  deed  as  he  pleases, 
and  by  such  lines  as  he  sees  fit  to  designate  as  the  limits  of 
his  grant.  These  may  seem  to  others  as  singular  and  perhaps 
absurd.  But  the  court  has  no  power  to  go  beyond  them,  and 
fix  other  lines,  which  to  them  may  appear  more  sensible  and 
reasonable,  in  view  of  the  actual  situation  of  the  property. 

In  this  case,  we  find  that  the  grantor  did  actually  convey  to 
this  plaintiff,  in  fee,  all  the  land  which  is  claimed  by  defend- 
ant, by  his  proposition.  We  further  find  that  he  limited  the 
defendant's  grantor  by  a  distinct  and  perfectly  straight  and 
unswerving  line  from  Court  Street  to  the  stream.  AV'e  are  now 
asked  to  change  this  line,  and  make  one  in  lieu  of  it  that  shall 
make  two  right  angles,  so  as  to  include  a  passage-way  and  a 
part  of  a  stable.  This  claim  is  based  on  the  words  in  the 
deed, — "with  the  buildings  thereon  standing,"  and  the  usual 
general  clause  in  the  habendum^ — "to  have  and  to  hold  the 
above-granted  premises,  with  the  privileges  and  appurtenances 
thereto  belonging." 

Where  a  deed  of  land  describes  it  by  bounds  and  admeas- 
urements in  feet  and  inches,  and  also  adds  the  words  "or 
however  otherwise  the  same  is  bounded,  or  reputed  to  be 
bounded,  being  the  mansion-house  and  land  thereto  belong- 
ing,"— it  was  held  that  this  sweeping  clause  did  not  enlarge 
the  grant,  although  if  these  latter  words  had  stood  alone  they 
would  have  carried  the  mansion-house  and  land  belonging  to 
it,  but  not  being  embraced  in  the  particular  description  by 
metes  and  bounds,  they  did  not  pass. 
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It  is  familiar  law  that  land  eannot  pass  as  appurtenant  io 
land,  althongh  an  easement  may.  The  question  is,  whether 
by  any  fair  oonstmction  of  the  deed  it^  by  its  own  force,  con- 
veyed the  fee  to  this  strip. 

In  the  case  of  Ammidoym  v.  BaU^  8  Allen,  298,  cited  and 
relied  upon  by  the  defendant,  the  question  was  whether  a 
small  parcel,  or  curtilage,  inclosed  and  used  with  the  house, 
passed,  although  not  within  the  lines  as  given  in  the  deed. 
The  opinion  of  the  court  finds  a  distinction  between  this  case 
and  the  ordinary  one  arising  under  a  general  expression  in 
the  habendtM^  in  the  fact  that  in  the  description  of  the  lami 
granted,  after  giving  the  boundaries,  these  words  are  added: 
'^together  with  all  the  dwelling-house  and  building,  with  the 
appurtenances  situated  thereon  or  belonging  thereto,"  anii 
then  follows  the  usual  and  general  habendum.  It  was  hel<i 
that  the  word  ''appurtenances,"  first  used,  referred  to  the  ap- 
purtenances belonging  to  the  house,  and  not  those  belonging 
to  the  estate  generally;  that  the  deed  not  only  conveys  the 
whole  land,  with  its  privileges  and  appurtenances  generally, 
but  mentions  the  house  and  building  with  their  appurte- 
nances. It  is  admitted  that  land  cannot  be  appurtenant  to 
land  or  to  a  house,  but  it  was  ccmoluded  in  this  case  that,  by 
the  special  language  of  the  deed,  and  the  repetition  of  the 
word,  this  small  triangular  peoe  was  actually  granted  by  the 
deed,  and  passed  as  an  appurtenant  to  the  house. 

This  case,  therefore,  although  it  is  the  strongest  case  for  the 
defendant  we  have  seen,  is  not  a  direct  authority,  by  reason 
of  the  distinction  above  stated.  It  does  not  meet  this  case;  as 
here  the  word  ''appurtenances"  was  only  used  in  the  habendum 
generally.  We  can  find  nothing  in  this  case  which  would  au- 
thorise us  to  declare  that  the  legal  title  or  fee  in  the  land,  in 
the  street  outside  of  the  boundaries  given,  passed  to  the  de- 
fendant. The  plaintiff  acquired  title,  as  we  have  seen,  by 
deed  of  same  day:  WhaUey  v.  Tompeon^  1  Bos.  A  P.  878,  before 
cited.  The  defendant,  in  Us  able  argument,  which  evinces 
research  and  a  full  and  tail  presentation  of  all  the  questions 
arising  in  the  case,  does  not  press  the  point  last  alluded  to 
with  as  much  elaborateness  and  confidence  as  he  does  another 
analogous  to  it  He  insists  that  if  the  Iqpd  title  to  the  land 
covered  by  the  street,  or  the  passage-way,  did  not  pass,  and  if 
he  acquired  no  right  of  any  kind  in  Bridge  Street,  as  such,  yet 
he  has  an  easement  or  right  of  way  in  that  strip  used  as  a 
passage-way,  and  on  which  a  part  of  his  stable  stands.    He 
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claims  this  as  fairly  arising  under  the  deed  from  Samuel  ta 
Isaac  Farrar,  from  whom  he  claims. 

It  is  well-settled  that  an  easement,  or  right  to  use  or  ta 
occupy  land  not  within  the  lines  given  in  a  de^,  may  bo 
claimed  and  held  as  a  right  when  the  fee  of  the  land  does 
not  pass.  The  question  is,  When  and  how  far  does  that  right 
become  vested  under  such  a  deed?  A  distinction  is  made  be* 
tween  a  deed  conveying  in  terms  a  particular  house  or  messu* 
age  or  farm,  known  by  a  certain  name,  without  defined  limits, 
and  a  deed  conveying  a  specific  piece  of  land,  carved  out  of  a 
larger  piece,  held  by  the  grantors,  and  exactly  described  by 
metes  and  bounds.  In  the  former  case,  where  the  grant  is  by 
name,  and  not  bounds,  many  things  will  pass  which  have  beei^ 
used  with  the  principal  thing  as  parcel  of  {he  granted  premises 
which  would  not  pass  under  a  grant  of  a  piece  of  land  by 
metes  and  bounds:  OrarU  v.  Chase^  17  Mass.  443  [9  Am.  Dec. 
161].  But  even  in  the  latter  case  an  easement  or  right  may 
pass.  Whenever  the  thing  granted  cannot  be  used  for  any 
beneficial  purpose  by  the  grantee  without  some  use  of  other 
property  of  grantor,  the  law,  which  always  assumes  that  the 
parties  intended  that  the  purchaser  or  grantee  should  have 
possession  and  use  of  the  thing  conveyed,  infers,  as  a  part  ol 
the  grant,  a  right  to  use  that  other  property,  so  far  as  necee- 
sary  to  the  fair  enjoyment  of  what  was  conveyed,  although  not 
expressly  named  in  the  deed.  The  common  illustration  is  that 
of  a  conveyance  of  a  parcel  of  land,  say  one  acre,  by  metes 
and  bounds,  out  of  the  center  of  a  lot,  entirely  surrounded  by 
other  land  of  grantor.  In  this  case  the  law  infers,  as  part  of 
the  grant,  a  right  of  access  over  that  other  land  to  the  grantee 
of  the  acre.  The  ground  on  which  this  right  is  based  is  that 
of  necessity.  And  this  example  seems  to  have  been  the  foun- 
dation for  the  whole  doctrine  on  this  subject  which  has  found 
its  way  into  the  law.  This  doctrine,  in  some  reported  cases 
in  this  country  and  in  England,  starting  from  tine  point  of 
necessity,  has  been  apparently  extended  to  cases  of  conve* 
nience,  and  to  what  was  in  fact  in  use  by  the  grantor  at  the 
time  of  the  conveyance.  This  has  sometimes  arisen  from  not 
observing  the  distinction  before  alluded  to  between  a  grant  of 
a  inopsnago  by  name  and  one  by  precise  metes  and  bounds. 

\\'«*  have  examined  with  care  the  authorities  cited  and  some 
otlHTH,  l>ut  «lo  not  deem  it  necessary  to  allude  to  each  by  a 
Btuteiuent  in  detail  of  the  facts  and  reasoning.  Some  of  the 
leading  cases  on  this  subject  cited  by  defendant  are  Atkim  v. 
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Bordman^  2  Met.  465  [37  Am.  Dec.  100] ;  DunkUe  v.  WiUon 
R.  R.  Co,,  24  N.  H.  502;  Lampman  v.  WUks,  21  K.  Y.  510; 
Huttemeier  v.  Attro,  18  Id.  751;  Leonard  v.  Leonard,  2  Allen, 
545;  and  the  leading  English  case  of  Pyer  y.  Carter j  1  Hnrl. 
&  N.  916. 

The  last-named  case  wonld  seem  to  decide  that  on  the  grant 
of  a  part  of  an  estate  an  easement  might  be  claimed  as  re- 
served or  granted  withont  express  reservation  or  grant  if  it 
were  de  fcLCio  used  in  connection  with  it  at  the  time  of  the 
grant,  and  was  necessary  to  its  enjoyment  in  the  condition  in 
which  the  estate  then  was.  Here,  although  the  word  *'  neces- 
sity "  is  used,  it  is  limited  to  the  necessity  in  using  the  prop- 
erty in  its  then  condition  and  according  to  the  prior  use.  Bat 
is  this  the  true  rule? 

This  case  of  Pyer  v.  Carter,  supra,  has  been  very  recently 
not  merely  doubted  but  denied,  by  the  chancellor  of  England 
in  the  case  of  Suffield  v.  Brown,  10  Jur.,  N.  S.,  pt.  1,  p.  111. 
The  chancellor  distinctly  denies  the  doctrine  that  where  an 
owner  of  an  entirety  sells  and  grants  a  part  of  it  in  the  fullest 
manner,  there  will  still  be  reserved  to  such  owner  all  such 
continuous,  apparent,  or  necessary  easements  out  of  or  upon 
the  thing  granted  as  have  been  used  by  the  owner  of  the  whole, 
and  for  the  part  reserved.     If  the  vendor  was  in  the  habit  of 
using  a  part  in  connection  and  for  convenience  of  another 
part  when  owning  iho  wliole  ])areol,  his  right  to  do  so  was  cut 
off  and  released  l)y  neces.sary  ofieration  of  an  unqualified  sale 
and  conveyance  of  the  Fuliservient  proj>erty.     The  chancellor 
also  holds  that  notice  of  the  manner  of  using  before  convey- 
ance given  to  the  grantee  wouhl  not  make  any  difference  in 
the  rights  of  the  parties,  which  must  be  determined  by  the 
deed.    The  court  in  Massachusetts  has  had  this  question  be- 
fore them  in  several  cases:  Nichoh  v.  Luce,  24  Pick.  102  [35 
Am.  Dec.  302];  Johnson  v.  Jordan,  2  Met  234;  Thayer  v.  Paine, 
2  Cush.  827;  Carbrey  v.  WUlis,  7  Allen,  364;  RandaU  v.  Mc 
Laughlin,  10  Id.  366. 

The  law  as  settled  in  that  commonwealth  is  stated  with 
precision  by  Mr.  Justice  Hoar  in  Carbrey  v.  WiUis^  supra: 
^  Where  there  is  a  grant  of  land  by  metes  and  bounds,  without 
express  reservation,  and  with  AiU  covenants  of  warranty 
against  encumbrances,  we  think  there  is  no  just  reason  to  hold 
that  there  can  be  any  reservation  by  implication,  unless  the 
easement  is  strictly  one  of  necessity.  Where  the  easement  is 
only  one  of  existing  use  and  great  convenience,  but  for  which 
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a  Bubstitnte  can  be  fumiBhed  by  reasonable  labor  and  expense, 
the  grantor  may  certainly  cut  bimself  ofT  from  it  by  liis  deed, 
if  such  is  tbe  intention  of  the  parties.  And  it  is  diflicult  to 
Bee  how  such  an  intention  could  be  more  clearly  and  distinctly 
intimated  than  by  such  a  deed  and  warranty.  The  exceptions 
are  of  things  appendant  to  the  granted  premises,  and  which 
are  naturally  or  necessarily  annexed  to  them,  such  as  a  natural 
watercourse,  and  perhaps  an  artificial  conduit,  running  to  the 
granted  premises  from  other  land  of  the  grantee.  A  way, 
when  it  is  strictly  a  way  of  necessity,  has  been  considered  as 
falling  under  the  same  rule,  and  as  passing  to  the  grantee,  or 
being  reserved  by  the  grantor,  without  any  express  words  of 
grant  or  reservation.  In  the  case  at  bar,  the  way  and  other 
privileges  claimed  by  defendant  were  not  annexed  to  the 
sugar-house  estate  by  any  natural  or  legal  necessity."  In  the 
same  case,  the  fact  of  unity  of  possession  and  seisin  in 
the  grantor  is  considered.  It  is  said  that  '*  it  does  not  appear 
that  the  way  and  other  privileges  were  ever  used  or  claimed 
before  Estes  became  seised  of  both  houses.  And  if  they  had 
existed  before  that  time,  the  right  would  have  been  extin- 
guished by  the  unity  of  title  in  Estes,  ....  and  could  not 
be  claimed  afterwards  without  a  new  grant.  Whilst  both  es- 
tates were  owned  by  Blanchard,  no  easement  could  be  created 
by  any  use  of  the  drain  for  the  benefit  of  one." 

This  case  from  which  we  have  extracted  so  largely  is  re- 
affirmed in  the  very  recent  case  of  RandaU  v.  McLauykUn^  10 
Allen,  366. 

We  adopt  substantially  the  same  view  of  the  law,  as  in  ac- 
cordance with  authority,  and  as  sustained  by  reason  and  ex- 
pediency. If  we  adopt  any  other  rule  than  that  of  strict 
necessity,  we  open  a  door  to  doubt  and  uncertainty,  to  the 
disturbance  and  questioning  of  titles,  and  to  controversies  as 
to  matters  of  fact  outside  of  the  language  or  boundaries  of  the 
deed.  If  an  estate  fully  granted  without  exception  or  reserva- 
tion can  be  encumbered  forever  by  an  easement  or  right  of 
use  by  a  third  party  by  the  finding  of  a  jury  that  such  use 
would  be  highly  convenient,  or  that  it  was  exercised  by  a 
former  owner,  or  was  notorious,  or  any  other  ground  short  of 
strict  necessity,  the  sanctity  and  security  of  titles  by  deeds 
exact  and  precise  in  their  terms  would  be  seriously  shaken 
and  impaired.  The  record  gives  no  notice  of  any  such  right 
or  easement. 

Without  a  more  particular  examination  of  the  cases  to 
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which  we  have  referred,  and  which  we  have  examined,  we  will 
«imply  apply  the  rule  Tve  have  stated  to  the  facts  in  the  case 
i)efore  us. 

On  the  one  hand,  it  appears  that  Samuel  Farrar,  whilst  he 
lived  on  the  premises,  used  a  strip  about  fifteen  feet  wide  of 
what  is  called  Bridge  Street  as  a  passage-way  to  the  rear  of 
his  buildings,  to  his  garden,  and  to  his  pasture  (now  owned 
4)y  the  plaintiff),  and  for  his  cow  and  horse  to  go  into  and  oot 
•of  his  stable,  and  to  get  hay  to  his  stable  and  coal  to  his  shed 
^nd  house.     And  ho  had  in  use  no  other  access  to  his  garden 
and  ice-house  for  a  team.    On  the  other  hand,  it  appears  that 
his  house  and  lot  were  bounded  on  Court  Street,  and  that^ 
according  to  his  witnesses'  testimony,  'Hhere  is  no  natural  im- 
pediment to  making  a  road  through  his  premises,  and  round 
his  house,  and  up  to  his  stable."    It  would  seem  that  such  a  way 
would  be  more  circuitous  and  expensive  than  the  present  000, 
hut  not  impracticable  or  very  expensive. 

There  can  be  no  doubt  that  this  way  thus  used  was  highly 
<x>nvenient  and  useful  to  the  estate  conveyed  to  the  defendant. 
It  certainly  does  appear  somewhat  singular  and  almost  inex- 
plicable that  in  convejring  the  estate  on  the  same  day  to  two 
persons  in  separate  parcels  the  common  grantor  should  have 
■so  carefully  and  clearly  conveyed  the  whole  of  the  land  cov- 
ered by  this  street  and  passage-way  in  fee,  with  covenants  of 
warranty,  and  with  no  reservation  in  favor  of  the  other  lot,  to 
one  person,  and  in  the  deed  to  the  other  of  the  estate  he  lived 
on,  with  equal  care,  should  have  limited  it  by  a  strict  line,  not 
even  referring  to  the  street  or  passage-way  as  a  boundary, 
and  apparently  intending  to  ignore  and  abolish  all  rights  or 
claims  of  use  or  easement.     But  he  did  do  so,  and  the  parties 
accepted  and  entered  under  their  deeds,  and  we  cannot  alter 
them. 

We  feel  bound  to  subject  the  facts  to  the  test  of  strict  neoes- 
«ity,  as  before  explained,  and  we  cannot  find  the  existence  of 
any  such  necessity  as  would  create  a  perpetual  easement  in 
favor  of  the  estate  owned  by  the  defendant  over  the  estate 
granted  to  the  plaintiff. 

The  result  is,  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  demandant  for  possession  of  the  land  de- 
manded in  his  writ  and  declaration  and  costs. 

Appleton,  C.  J.,  and  Cuttdio,  Dickbbson,  and  BabbowIi 
J  J.,  concurred. 
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Okabt  aw  Lavd  Boosdid  st  Snnr,  Kmor  ov  Gbhoullts  8m 
Wdtbnd  T.  OMeo^D  4*  JIT.  W.  B^jf  Oo,^  85  Am.  Deo.  14A,  note  74%  where 
other  oeaee  ere  eoDeeied.  In  McOtarty  ▼.  Kkdmimiom^  85  Id.  038^  it  wee  held 
thet  the  right  to  ue  aai  alley  numing  between  two  lota  of  land*  and  from  one 
atoeet  to  another,  and  between  the  lota  of  land»  aooh  alley  lumiig  been  dedi- 
cated to  the  nae  of  lot-ownera  by  a  former  owner  of  the  property,  eonati- 
tated  an  eaaement  whidh,  if  continnonai  would  not  be  extmgniahed  by  merger 
of  the  title  of  the  mid  two  lota  in  one  owner,  bnt  would  paea  to  pnrehaaen 
and  holdera  of  other  lota  upon  the  alley;  and  that  the  pnrehaaer  of  anoh  two 
lota  would  hare  no  right  to  doee  the  alley,  though  the  meaanreinentB  in  hia 
deeda  extended  to  the  oenter  of  the  alley,  and  embraced  the  whole  of  it  be- 
tween hia  lota. 

VxNDn  HAS  No  RioBT  ov  Wat  thbough  Lahp  ov  hd  VxrooB,  nnleoa 
anch  rij^t  of  way  ia  indiapenaably  neoeemry  to  the  enjoyment  of  the  land 
oooToyed:  Bee  HaU  t.  McLeod,  74  Am.  Deo.  400^  note  405;  Senmm  t.  Qrtg' 
trie,  54  Id.  747,  note  748,  where  other  oaaea  are  odlleoted;  JDmbaUY.  Ooekdo§ 
X.  i?.,  68  Id.  W,  note  388^  where  other  oaaea  are  ooUeoted. 

Uinrr  or  OwvsBamp,  whxv  ExxDromsHn  EAsnogiTs  See  Sawmm  ▼. 
Qrtgmritt  54  Am.  Deo.  747,  note  748,  whan  other  oaaea  are  ooHeali^ 
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Tagoabt  V.  Western  Maryland  R  R.  Co. 

[M  MAftTiJL!n>,  fles.] 

PUPONDBRAKOI    OV  AUTHOBITT  IK    FaYOR    OV    StBICT    OoMPLIAKGR 

PROYisioif  8  OF  Chabtib  in  cases  of  stock  sabseriptton  prior  to  tba 
ganization  of  an  incorporated  oompany  is  Bach  as  is  not  to  be  diaro- 
garded. 

lie  Cases  ov  Stock  SiTBacRipnoir  Prior  to  Oboanizatioh  ov  Ikoorfo- 
RATED  CoMPAKY,  STRICT  Ck>icPLiANCB  xuflT  BR  Showh  witli  the  charter 
as  a  general  role,  though  in  some  cases  a  compliance  will  be  presamed. 
and  in  others  it  may  be  waived. 

DnmNcnoif  bktwxkn  Stock  ScrBSCRimoNB  Priob  avd  Subsbqurnt  to 
Organizatioii  of  incorporated  company  is  clearly  reoognised  in  Mary- 
land. 

OOHDITIOir AL    SUBSCBIITION    TO    StOCK    IS    COHTIJIULWQ  OrVER,   WuiCH    IS 

Final  and  Absolutb  when  accepted;  and  is  not  contrary  to  pnblie 
policy,  for  all  snbscriptions  thna  ultimately  become  unconditional  and 
absolute. 
All  Ck>NTRA0T8  vor  Stock  Made  Subsbqubnt  to  Formation  op  Incorfo- 

RATED  Ck)MVANY,   IN   CONSIDERATION  OV  PARTICULAR  LOCATION,  aA  of  a 

railroad  track,  wUl,  when  complied  with  by  the  company,  be  as  binding 
on  both  parties  as  if  the  contract  had  been  absolute  and  unconditional. 

COKMISSIONBRa    MAT  BE  APPOINTED  BY  StATE    TO    1UX*KIVK  SlBitCRirTIONS 

TO  Stock  for  the  purpose  of  giving  the  8ub8cril>eni  a  right  to  organise 
as  a  corporation  under  their  charter;  but  as  soon  as  tlio  organizatioii 
takes  place,  the  authority  of  the  commissioners  ceases  in  every  case 
where  there  is  no  special  provision  to  the  contrary. 

OOBPORATION  IN  ThI8  CaSB,  BEING  ObOANIZED  BT  SUBSORIPTIOir  OV  'HwOtB^ 

■ART  Proportion  ov  Stock  and  Elechon  ov  Ovficere,  Suooexdkd  to 
Powers  previously  vested  in  the  commissioners,  and  had  tiie  right  to 
sell  and  dispose  of  the  remaining  shares  without  regard  to  fho 
tloos  imposed  upon  the  oommissionera. 
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Whxbx  CoBFORATioir  RBooomzEs  Act  ov  Psbson  tx  Taxivg  Subscbxp- 
TiOMS  TO  ITS  Stock  by  roceiving  and  registering  each  subacriptioiif 
among  the  conditioiuJ  snbecriptionty  so  far  aa  they  belong  to  that  class* 
it  amounts  to  a  previoas  appointment  of  snoh  person  as  an  agent  for  that 
porftose. 

Koir-OOMPLIANOB   WITH   FBOVI8IOK8    OV    CSASTXB  IS    HOT    MATTER  OV  DS- 

viNSB,  Ck>LLATEBALLT,  between  corporations  and  their  stockholders  or 
debtors.  It  belongs  exclnsirely  to  the  state  to  determine  whether  it  wiU 
exercise  its  prerogative  of  forfeiting  or  annulling  the  charter. 

If ODmGATIONS    OV    ChaBTXR,   IN    EnLABOINO    Time    OV    Ck>MMEKOINO  AND 

CourumsQ  Wobk,  is  one  of  those  incidents  to  all  charters  which 
comes  within  the  oonstitational  power  of  the  state  to  exercise,  and  with 
dne  notice  of  which  all  its  citizens  most  be  presamed  to  contract. 
0TATUTB  ov  Limitations  Comxesceb  to  Run  xtfon  Ck)NTiNuiNo  Stock 
StTBscBipnoNS,  WHEN.  —  Where  subscriptions  to  the  stock  of  a  railroad 
company  were  made  on  April  28,  1853,  conditional  npon  the  adoption  by 
the  company  of  a  particular  route,  which  was  finally  adopted  by  the 
oompany  on  March  31,  1857,  and  no  calls  were  made  for  the  payment  of 
subscriptions  until  June  25th  following,  it  was  held,  in  an  action  by  the 
company  to  recover  the  amount  of  the  calls  upon  the  stock  subscribed 
for,  that  the  statute  of  limitations  did  not  begin  to  run  until  the  several 
ealls  were  due. 

Action  instituted  on  February  1, 1861,  by  the  appellee  to 
recover  from  the  appellant  the  amount  of  his  subscription  to 
its  stock.  By  the  act  of  1852,  c.  804,  certain  persons  named 
therein  were  appointed  commissioners  to  receive  subscriptions 
to  the  capital  stock  of  the  company,  whose  name  was  after- 
wards changed  to  its  present  one.  The  capital  was  fixed  at 
five  hundred  thousand  dollars,  in  shares  of  fifty  dollars  each; 
and  it  was  provided  that  as  soon  as  one  thousand  shares 
should  be  subscribed,  the  company  should  be  incorporated. 
The  first  prayer  of  the  plaintiff  was  conceded  by  the  defend- 
ant. The  court  granted  the  second  and  third  prayers  of  the 
plaintiff,  and  rejected  all  the  prayers  of  the  defendant,  and 
from  this  action  of  the  court  the  defendant  appealed.  The 
material  questions  raised  by  these  prayers  appear  in  the  opin- 
ion, where  other  facts  are  also  stated,  and  from  which  the  case 
may  be  understood.  It  may,  however,  be  added  that  the 
name  of  the  defendant,  and  the  names  of  other  subscribers, 
were  reported  to  the  company  by  one  of  its  directors,  and  were 
placed  on  the  list  of  subscribers  to  its  stock  on  the  books  of 
the  company,  and  that  there  never  was  any  action  by  the 
company  refusing  to  recognize  them  as  subscribers  to  said 
■took,  so  far  as  the  said  subscriptions  were  mentioned,  and  as 
ccmditional  subscriptionSi  so  far  as  the  same  were  conditional 
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/•  NeveU  SteeUj  for  the  appellant 
WiBiam  Schley ^  for  the  appellee. 

By  Court,  Bowie,  C.  J.  The  general  assembly,  at  January 
session,  1852,  incorporated  the  Baltimore,  Carroll,  and  Fred- 
erick Railroad  Company,  with  a  clause  prescribing  certain 
preliminaries  usually  observed  in  opening  the  books  and  taking 
subscriptions  for  stock  prior  to  the  organization  of  a  company, 
among  others  the  prepayment  of  one  dollar  per  share  on  every 
share  subscribed;  also  requiring  the  road  therein  contemplated 
to  be  commenced  within  three  years  and  finished  within  ten 
years  fix>m  the  passage  of  the  act,  otherwise  the  same  should 
be  null  and  void.  Books  were  opened  by  the  commissioners, 
the  requisite  number  of  shares  subscribed,  a  board  of  directors 
and  a  president  were  elected,  and  the  company  fully  organized. 

After  this  organization,  the  appellant,  on  the  28th  of  April, 
1853,  subscribed  for  ten  shares,  in  one  of  the  subscription  books, 
held  by  a  Mr.  Johnson,  upon  the  terms  and  conditions  pre- 
scribed therein  and  the  charier,  with  this  condition  annexed: 
''Provided  the  said  contemplated  road  should  be  built  on  tlie 
then  present  track  of  the  then  existing  branch  to  Green  Spring 
of  the  Baltimore  and  Susquehanna  Railroad";  but  did  not  pay 
the  sum  of  one  dollar  per  share  required  by  the  charter  to  be 
paid  to  the  commissioners  at  the  time  of  subscribing. 

The  name  of  the  corporation  was  subsequently  changed  by 
act  of  assembly  to  that  of  the  Western  Maryland  Railroad 
Company.  The  defendant's  subscription,  with  others,  was 
returned  to  the  stockholders,  and  classified  among  the  condi- 
tional subscriptions.  The  construction  of  the  road  not  having 
been  commenced  within  the  time  prescribed  by  the  original 
charter,  the  act  of  1856,  c.  289,  was  passed,  waiving  all  claims 
of  forfeiture  by  reason  of  the  company's  failure  to  comply  with 
any  of  the  provisions  of  the  act  of  incorporation,  and  allowing 
six  years  for  the  commencement  and  twelve  years  from  the 
passage  of  the  act  for  the  completion  of  the  road. 

The  Green  Spring  branch  of  the  Baltimore  and  Susquehanna 
Railroad  was  adopted  by  the  appellee  on  the  81st  of  March, 
1867,  and  the  road  put  under  contract  for  construction.  No 
calls  were  made  for  payment  of  subscriptioits  until  the  25th  of 
June,  1857.  The  appellee  never  indicated  affirmatively  any 
intention  of  abandonmg  the  work  of  the  appellant;  never 
affirmatively  withdrew  his  subscription,  or  attended  any  meel* 
tng  of  the  stockholders  or  subscribers  to  the  stock. 


April,  1866.]   Taggabt  v.  WEflTSBN  Maryland  R.  R.  Co.    763 

Several  calls  for  inBtallmentB  having  been  made  and  refused, 
this  action  was  brought  on  the  Ist  of  February,  1861.  The 
prayers  offered  by  the  plaintiff  (now  appellee),  and  granted 
by  the  court,  present  three  negative  propositions:  1.  That  the 
change  in  the  corporate  name  of  the  appellee  by  the  act  of  1853, 
c.  37,  is  not  a  bar  to  the  present  action;  2.  That  upon  the 
finding  of  the  facts  thereinbefore  specified,  the  non-payment 
of  one  dollar  per  share  by  the  defendant  at  the  time  of  his 
supposed  subscription  is  not  of  itself  a  bar  to  the  present 
action;  3.  That  the  failure  to  commence  the  work  within  three 
years  from  the  act  of  incorporation  (1862,  c.  304),  the  act  of 
1856,  c.  289,  being  duly  passed  and  accepted  by  the  stock- 
holders of  the  plaintiff,  is  not  a  bar  to  this  suit. 

The  first  proposition  is  admitted,  but  the  second  and  third 
propositions  are  specially  denied  by  the  prayers  of  the  defend- 
ant, which  were  rejected  by  the  court,  and  constitute  the  ground 
of  this  appeal.  The  first  and  third  prayers  of  the  appellant 
are  the  converse  of  the  appellee's  second;  the  appellant's  second 
prayer,  of  the  appellee's  third. 

The  learned  counsel  differ  as  to  the  range  of  the  first  and 
third  prayers.  The  appellee  contends  they  present  only  the 
question  of  the  effect  of  the  non-payment  of  the  cash  install- 
ment of  one  dollar  at  the  time  of  subscribing;  on  the  other 
hand,  it  is  insisted  they  embrace  the  conditional  character  of 
the  subscription,  and  the  validity  of  such.  It  is  observable 
that  these  prayers  refer  specifically  to  the  subscription  in  thj 
following  terms:  ''and  that  the  defendant  made  the  subscrip- 
tion offered  in  evidence  by  the  plaintiff,"  etc.,  as  one  of  thr 
facts  upon  which  the  proposition  of  the  defendant  was  based 
This  specific  reference  in  each  of  the  prayers  under  considera 
tion  was  not  merely  introductory  to  the  other  facts  connecter* 
with  it,  but  called  for  an  examination  of  the  subscription  itself 
its  character  and  conditions. 

The  subscription  of  the  appellant  is  not  set  out  in  terms  i^ 
the  bill  of  exceptions,  but  referred  to  as  a  conditional  sub- 
scription. In  the  narr.  and  appellee's  brief  it  is  set  out  in 
Midem  verbis^  as  thereinbefore  cited. 

Assuming  that  the  evidence  offered  by  the  plaintiff  (and 
refused  to  the  defendant  in  his  prayer)  corresponded  with  the 
subscription  set  out  in  the  narr.y  the  legal  sufficiency  of  such 
subscription  was  necessarily  brought  before  the  court  by  the 
first  and  third  prayers  of  the  defendant,  whether  the  right  of 
action  depended  on  the  prepayment  of  the  deposit  or  the  oon- 
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ditional  character  of  the  Bubscription  itself.  The  supposed 
contract  being  in  writing,  its  validity  wa^  a  question  for  the 
court;  and  however  the  latter  view  may  have  been  overlooked 
ill  the  discuBsion  of  the  former,  it  seems  necessarily  involved 
in  the  disposal  of  these  prayers. 

The  first  point  presented  by  the  prayers  arises  under  tha 
third  section  of  the  act  of  1852,  c.  804,  incorporating  the  ap- 
pellee, which  directs  that  ''upon  every  subscription,  there 
shall  be  paid,  at  the  time  of  subscribing,  to  the  company  or 
their  agents,  appointed  to  receive  such  subscription,  the  sum 
of  one  dollar  on  every  share  subscribed."  As  there  are  other 
cases  involving  the  construction  of  this  section,  we  are  re- 
quested to  interpret  it,  not  only  as  it  may  operate  upon  the 
facts  in  this  case,  but  upon  subscriptions  made  to  commis- 
sioners or  their  agents  prior  to  the  organization  of  the  com- 
pany. It  is  contended  that  this  clause  applies  peculiarly  and 
solely  to  the  latter  class  of  subscriptions,  as  to  which  it  is 
only  directory,  and  not  indispensable.  The  class  of  cases 
maintaining  the  contrary,  a«  is  insisted,  originated  in  the  de- 
cision of  the  case  of  Jenkins  v.  Union  Turnpike  Co,^  1  Gaines 
Cas.  86,  by  the  court  of  errors  in  New  York,  which  was  con- 
trary to  the  better  opinion  (as  it  said)  of  the  supreme  court  of 
New  York,  and  make  only  a  suite  d'  erreurs.  The  defect  or 
vice  of  the  original  decision  is  not  pointed  out,  but  it  is  im- 
peached as  emanating  from  a  court  constituted  of  laymen  as 
well  as  lawyers,  and  of  less  authority  than  the  tribunal  whose 
decision  it  reviewed  and  reversed, — a  decision  not  universally 
adopted,  but  questioned,  doubted,  and  overruled.  We  are  in- 
voked not  to  follow  such  precedents,  upon  a  mere  comparison 
of  facts,  but  to  apply  the  judicial  mind  to  a  consideration  of 
the  principles  of  law  applicable  to  them.  With  this  earnest 
exhortation  in  view,  wo  have  examined  the  series  of  cases 
referred  to,  and  will  concisely  state  the  result. 

The  controlling  principle  on  which  those  cases  are  founded 
is,  that  all  charters  or  acts  under  which  highways  are  erected| 
and  franchise  and  privileges  conferred,  are  deputations  of 
public  power  or  authority  to  be  strictly  construed.  The  sub- 
scription for  stock  nms>t  be  founded  on  a  valid  considerationy 
and  constitute  a  contract  binding  on  both  parties  eo  instanlL 
The  promise  of  the  subscriber  being  based  on  the  promise  oi 
expectation  of  becoming  a  stockholder,  if  the  right  to  the  stock 
is  not  consummated  by  payment  of  the  depositi  the  obligatioo 
to  pay  the  subscription  is  not  binding* 
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Chancellor  Lansing,  treating  the  act  under  which  the  sub- 
scription was  made  in  that  case  as  a  public  law  the  provisions 
of  which  he  must  notice  officially,  whether  pleaded  or  not,  thus 
defines  the  duties  of  the  commissioners:  "  From  the  record,  it 
appears  that  commissioners  were  appointed  by  the  statute 
to  perform  certain  duties  particularly  described.  They  were 
to  receive  subscriptions,  and  to  receive,  for  the  benefit  of  the 
defendants  [in  error],  ten  dollars  on  each  share  of  the  stock 
of  their  company.  The  plaintifi"  [in  error]  subscribed,  but  it 
does  not  appear  that  he  paid.  At  the  time  these  steps  were 
taken,  the  corporation  described  in  the  act  was  not  in  exist- 
ence. It  was  incapable  of  contracting;  The  acts  to  be  per- 
formed by  the  commissioners  were  merely  preparatory  to  its 
creation.    To  give  efiect  to  their  acts,  their  power  must  be 

strictly  pursued They  were  directed  to  exact  from  the 

persons  who  were  to  be  admitted  members  of  the  corporation 
both  subscription  and  payment,  as  a  condition  precedent  to 
their  admission.  If  they  omitted  either  to  subscribe  or  to  pay, 
they  did  not  come  within  the  terms  of  admission":  Jenkins  v. 
Union  Turnpike  Co.,  1  Caines  Cas.  94. 

Tilghman,  C.  J.,  in  the  case  of  Hibemia  Turnpike  Co,  v. 
Henderson,  8  Serg.  &  R.  219  [11  Am.  Dec.  693],  which  was  a 
subscription  to  cominisHioners  before  the  organization  of  the 
corporation,  enlarged  upon  the  principles  of  public  x>olicy, 
which  required  a  rigid  adherence  to  the  letter  of  the  law,  and 
strict  compliance  with  the  requisition  of  prepayment  in  all  sub- 
scriptions made  to  commissioners.  '^  If  [he  says]  persons  are 
permitted  to  subscribe  without  the  previous  payment  of  five 
dollars  a  share,  large  subscriptions  ma/ be  made,  which  could 
not  otherwise  have  been  made,  by  those  who  are  anxious  to 
give  a  direction  to  the  road  which  may  benefit  themselves  at 

the  expense  of  the  public The  case  will  be  reduced  to 

this  simple  question:  Can  a  contract  be  enforced  in  a  court  of 
justice  which  was  made  in  violation  of  an  act  of  assembly? 
It  is  not  the  first  time  this  question  has  been  asked  in  this 
court,  and  it  has  received  but  one  answer, — it  cannot  be  en- 
forced." He  refers  to  the  decision  of  the  court  of  errors  in 
New  York,  Jenkins  v.  Union  Turnpike  Co.j  1  Caines  Cas.  94, 
as  settling  the  law  in  that  state. 

Gibson,  J.,  concurred,  replying  to  the  argument  (which  has 
been  urged  in  this  case)  that  prepayment  was  a  condition 
which  might  be  waived,  it  being  intended  only  for  the  benefit 
of  the  corporation.    He  asks,  ^What  was  the  consideration 
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tor  the  charter?  Undoubtedly,  the  benefit  that  waa  expected 
to  result  to  the  public^  not  the  profit  that  might  be  made  by 
the  stockholders.  The  state  therefore  was  a  party,  and  had 
an  interest  in  preventing  the  scheme  from  being  turned 
into  a  bubble,"  etc.:  Hibemia  Turnpike  Co,  y.  Henderwrtj  8 
Serg.  &  R.  225  [11  Am.  Dec.  693].  ''The  design  [of  the  de- 
posit] was  to  prevent  the  subscription-list  from  being  filled 
with  the  names  of  nominal  stockholders  and  the  creatures  of 
others":  Id.  226. 

''Every  contract  where  the  consideration  is  promise, — for 
promises  must  be  obligatory  on  both  parties,  or  both  will  be  at 
liberty  to  recede, — and  the  promise  which  is  the  consideration 
of  that  on  which  the  action  is  brought,  must  be  such  as  the 
plaintiff  had  power  by  law  to  perform.  I  do  not  say  there  was 
an  express  promise  here  that  the  defendant  should  enjoy  the 
rights  and  privileges  of  a  corporator;  but  certainly  that  was 
understood  as  being  the  consideration  on  which  he  subscribed. 
But  the  company  could  introduce  no  one  as  a  member  in  any 
other  way  than  that  pointed  out  in  the  act  of  incorporation": 
Hibemia  Turnpike  Co.  v.  Henderson^  8  Serg.  &  R.  227  [11  Am. 
Dec.  593];  "if  they  could,  it  would  be  requisite  that  the  de* 
fendant's  title  should  have  been  good  when  he  subscribed; 
otherwise  the  contract  would  be  without  mutuality;  and  if  he 
acquired  no  right  which  he  could  enforce  against  the  will  of 
the  plaintiffs,  he  incurred  no  responsibility":  Id.  228. 

In  Crooke  v.  Crane,  21  Wend.,  the  question  being  whether  the 
commissioners  appointed  to  open  books  to  receive  subscriptiona 
were  authorized  to  receive  checks  of  subscribers  in  payment 
of  the  sum  required  to  be  paid  at  the  time  of  subscription, 
Cowen,  J.,  said:  "I  am  therefore  strongly  inclined  to  the  opin- 
ion that  the  check  in  question  was  void,  as  contrary  to  the 
policy  of  the  statute.  Nor  can  there  be  any  doubt,  I  imagine, 
that  the  contemplated  corporation,  if  I  am  right  as  to  the  facts, 
failed  of  going  into  existence  for  want  of  the  proper  payments 
as  a  condition  precedent."  Such  is  the  doctrine  laid  down  by 
Chancellor  Lansing  in  Jenkins  v.  Union  Turnpike  Co.,  1  Gaines 
Cas.  94;  and  recognised  by  this  court  in  Ooshen  Turnpike  Co, 
V.  HuHin,  9  Johns.  217  [6  Am.  Dec.  273];  and  Highland  Tutn^ 
pike  Co,  V.  McKean^  11  Id.  98;  DuUheee  Cotton  Manuf.  y.  Davit, 
14  Id.  238  [7  Am.  Dec.  459]. 

These  oases  go  further:  each  subeeriber  most  pay  as  a  ood- 
dition  to  his  own  liability  attaching.    Payment  was  a  raqoisita 
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which  the  oommiBsioDers  could  not  waive:  Starr  y.  Seottj  8 
Conn.  488. 

The  case  of  Vermont  O.  R,  R.  Co.  y.  Claye$j  21  Vt.  80,  cited 
by  the  appellee  to  the  contrary,  has  several  peculiar  features 
which  distinguish  it  fix>m  the  class  of  cases  requiring  prepay- 
ment of  the  deposit  as  essential  to  the  contract.  The  defend- 
ant in  that  case  was  one  of  the  original  associators,  and  had 
signed  an  instrument  prior  to  the  act  of  incorporation,  by 
which  the  subscribers  agreed  to  take  and  did  take  the  number 
of  shares  affixed  to  their  respective  names*  The  defendant 
subscribed  for  fifty  shares  of  the  stock.  The  note  in  question 
was  given  for  the  first  five  dollars  payable  on  each  respective 
share,  which  was  received  in  settlement  of  the  first  install- 
ment; by  the  subscription  paper  it  appears  there  were  several 
subscribers  for  stock  prior  to  the  defendant,  and  by  the  act  of 
incorporation  each  subscriber  per  $e  became  a  corporator. 

These  facts  were  deemed  sufficient  to  show  the  corporation 
was  **in  eeee  at  the  time  of  taking  the  note,  and  capable  of 
taking  the  promise  through  their  agents,  the  commissioners.'' 
Upon  all  these  peculiar  circumstances,  it  was  held  the  action 
on  the  note  was  maintainable. 

The  learned  judge  delivering  the  opinion  of  the  court,  though 
questioning  whether  the  opinion  of  the  supreme  court  or  court 
of  errors  in  the  case  of  Jenkhis  v.  Union  Turnpike  Co.^  1  Caines 
Cas.  86,  was  the  better  opinion,  distinguishes  that  case  from 
the  one  under  his  consideration. 

The  case  of  WigU  v.  Shelby  R.  R.  Co.,  16  B.  Mon.  6  [63  Am. 
Dec.  522],  declaring  prepajrment  of  the  deposit  to  the  commis- 
sioners is  not  essential  to  the  validity  of  the  subscription,  pre- 
sents the  anomaly  of  a  decision  founded  on  a  case  previously 
and  notoriously  reversed,  without  apparent  knowledge  of  the 
reversal.  The  judge,  in  delivering  the  opinion,  says:  '^The 
decision  of  the  court  in  the  case  of  Union  Turnpike  Co,  v. 
Jenki/ne,  1  Caines  Cas.  84,  sustains  the  views  expressed  in  this 
opinion;  and  it  is  only  the  opinion  of  the  dissenting  judge 
that  is  cited  in  Angell  and  Ames  on  Corporations,  and  referred 
to  by  the  counsel  for  the  appellants."  He  seems  wholly  un« 
aware  that  the  opinion  of  the  dissenting  judge  had  been 
affirmed  by  the  court  of  errors,  and  that  of  the  majority  of 
the  supreme- court,  on  which  he  relied,  overruled. 

lUinoie  R.  R.  Co.  v.  Zimmer,  20  111.  656,  deciding  in 
the  same  way,  relies  only  on  Wight  v.  Shelby  R.  R.  Co.,  16 
B.  Mon.  5  [63  Am.  Dec.  522];  and  Vermoni  C.  R.  R.  Co.  y. 
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Clayes,  21  Vt.  30,  which  we  have  before  shown,  was  marked  bj 
very  peculiar  features,  distinguishing  it  from  Union  Turnpike 
Co.  V.  JenHnSj  atfpni,  and  therefore  not  in  point. 

The  case  of  Henry  v.  Vermillion  &  A.  R.  JL  Co.,  17  Ohio,  191, 
cited  to  the  same  point  by  the  appellee,  is  a  mere  dietujiij  uxuh 
tained  by  neither  authority  nor  reason. 

It  would  appear  from  thi^  comparison  of  the  cases  cited 
that  Jenkins  v.  Union  Turnpike  Co,,  1  Gaines  Cas.  86,  has  not 
been  overruled  or  abandoned  in  principle  in  succeeding  cases 
within  the  same  category;  but  it  has  been  questioned,  criti- 
cised, and  departed  from  where  the  facts  would  warrant  a  de- 
parture. 

It  is  still  recognized  as  a  leading  case,  not  only  in  the  state 
of  New  York,  but  in  several  other  states,  with  such  weight  of 
authority  and  reason  as  commands  our  respect  in  similar 
cases. 

If  not  expressly  adopted  in  this  state,  it  has  been  referred 
to  in  terms  which  recognized  the  principles  on  which  it  was 
decided  as  properly  applied  under  the  circumstances. 

In  the  case  of  ElysviUe  Mfg.  Co.  v.  Okisko  Co.,  5  Md.  151, 
it  was  objected  that  the  appellant  had  no  power  under  its 
charter  to  subscribe  to  the  stock  of  the  appeUee,  and  if  it  had, 
the  one  before  the  court  was  not  binding,  because  at  the  time 
of  the  subscription  the  cash  payment  was  not  made.  In  sup- 
port of  the  latter  proposition,  the  case  of  Union  Turnpike  Co. 
V.  Jcnlins,  1  Caines,  381,  was  relied  on.  This  court  said  that 
cast.'  is  dearly  distinguishable  from  the  one  before  us.  There, 
no  ]jayiuent  was  made  either  at  the  time  of  subscription  or 
tliL-rcf after  by  the  person  whom  it  was  attempted  to  make  re- 
6[)orisible  on  his  subscription,  while  here  the  whole  amount  of 
the  subscription  was  paid;  in  other  words,  it  is  a  completely 
executed  contract.  In  the  case  referred  to,  the  court  evi- 
dently founded  their  decision  on  the  want  of  mutuality. 
*'The  subscriber,  not  having  paid  in  conformity  with  the  au- 
thorized terms  of  subscription,  could  not  have  compelled  the 
transfer  of  the  stock  to  himself,  he  not  having  in  any  way,  in 
part  or  in  whole,  performed  the  contract":  ElysvMe  Mfg.  Co 
V.  Okisko  Co.,  5  Md.  158. 

The  preponderance  of  authority  in  favor  of  a  strict  com- 
pliance with  the  provisions  of  the  charter  in  cases  of  sub- 
scription prior  to  the  organization  of  the  company  is  such  as 
is  not  to  be  disregarded.  This  court  has  said:  ^' There  is  no 
doubt  that  in  general  a  strict  compliance  must  be  shown  with 
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the  provisioDB  of  the  charter,  but  in  Bome  caees  a  complianoe 
will  bo  pre«umed,  and  in  others  it  may  be  waived":  Maltby  v. 
Snrthwestrm  Va.  R.  R,  Co.,  16  Md.  444.  The  distinctions  be- 
tween Hui>smptJon8  prior  and  subsequent  to  organization  is 
i-lejirly  n*injrmiHMl  in  Plank  R.  Co,  v.  Iloffman^  9  Id.  568,  in 
this  lan^iinp-: 

"Coiiiinissioucrs  are  appointed  to  receive  subscriptions  to 
stock  for  the  purpose  of  giving  the  subscribers  a  right  to  or- 
ganize as  a  corporation  under  the  charter.  So  soon,  however, 
as  the  organization  takes  place,  the  authority  of  the  commie* 
sioners  ceases,  and  fill  corporate  powers  conferred  by  the 
charter  vest  in  the  body  politic.  Such,  at  least,  is  the  gen- 
eral rule,  applying  in  every  case  where  there  is  no  special  pro- 
vision to  the  contrary.  It  was  further  held  that  in  that  case 
there  were  no  provisions  requiring  the  corporation  after  or- 
ganization to  have  subscriptions  taken  by  commissioners,  and 
in  no  other  mode." 

Hence  in  this  case,  the  corporation,  being  organized  by  the 
subscription  of  the  necessary  proportion  of  the  stock  and 
election  of  officers,  succeeded  to  the  power  previously  vested 
m  the  commissioners  to  sell  and  dispose  of  the  remaining 
shares  without  regard  to  the  conditions  imposed  on  them. 
The  act  of  the  agent  taking  the  subscription  being  recognized 
by  the  corporation  by  receiving  and  registering  the  subscrip- 
tion among  the  conditional  subscriptions  was  equivalent  to  a 
previous  appointment  of  the  agent  for  that  purpose. 

The  objection  that  the  subscription  was  void  because  con- 
ditional, and  contrary  to  public  policy,  is  strongly  supported 
by  the  authority  cited  by  the  appellant:  Butternuts  T,  Co.  v. 
North,  1  Hill,  518;  Macedora  P.  R.  Co.  v.  Lepham,  18  Barb.  318. 
But  these  cases  turn  upon  the  provisions  of  the  local  statutes, 
and  the  subscriptions  were  made  to  commissioners  prior  to 
the  formation  of  the  companies  for  the  most  part. 

The  first  ground  upon  which  the  validity  of  conditional 
subscriptions  has  been  impeached  in  the  cases  before^  cited, 
viz.,  that  a  contract  to  be  binding  must  be  ''  concurrent  and 
obligatory  upon  each  at  the  same  time"  (as  decided  in  Mcied' 
dora  P.  R.  Co,  v.  Lephaniy  supra,  and  Utica  &  8.  R.  R.  Co,  v. 
Brickerhoff,  21  Wend.  139),  has  been  in  more  recent  cases 
abandoned,  and  it  is  said  that  such  a  subscription  is  a  con- 
tinuing offer  until  withdrawn. 

But  when  the  offer  was  accepted,  the  minds  of  the  parties 
met,  and  the  contract  was  complete.    There  was  then  the 
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meeting  of  the  minds  of  the  partieSi  which  constitutes  and 
is  the  definition  of  a  contract.  The  acceptance  by  the  plain- 
tiff constituted  a  sufficient  legal  consideration  for  the  engage* 
ment  on  the  part  of  the  defendants.  There  was  then  nothing 
wanting  in  order  to  perfect  a  valid  contract  on  the  part  of 
the  defendants.  It  was  precisely  the  same  as  if  the  parties 
had  met  at  the  time  of  the  acceptance,  and  the  offer  had  then 
been  made  and  accepted  and  the  bargain  completed  at  once: 
Boston  and  Maine  R,  R.  v.  Bartlett^  8  Gush.  227;  Connecticut 
and  Paseumpsic  Rivers  R.  R,  Co,  v.  Bailey^  24  Vt.  478  [58 
Am.  Dec.  181];  Troy  Academy  v.  NeUon^  24  Id.  189. 

The  second  objection,  that  conditional  subscriptions  are  con- 
trary to  public  policy,  is  said  to  be  peculiar  to  New  York,  and 
not  followed  in  other  states:  Vide  Pierce  on  Railways,  p.  71. 
In  McMillan  v.  MaysviUe  &  L.  R.  R.  Co.^  15  B.  Mon.  235  [61 
Am.  Dec.  181],  the  court  finds  the  power  of  the  corporation 
to  accept  such  conditional  subscriptions  under  the  clause  of 
the  charter  of  the  company  in  that  case  authoriadng  the  presi- 
dent and  directors  to  dispose  of  their  unsubscribed  stock  for 
the  benefit  of  the  company,  and  declares  it  does  not  seem  to 
be  prohibited  by  sound  policy;  that  such  construction  is  sanc- 
tioned by  general  usage  under  similar  provisions  in  other  char- 
ters: Vide  also  Henderson  &  N.  R.  R,  Co.  v.  LeaveU^  16  B.  Mon. 
864,  to  the  same  effect  This  conclusion  seems  to  follow  neces- 
sarily from  the  doctrine  that  a  conditional  subscription  is  but 
a  continuing  offer,  which  is  final  and  absolute  when  accepted, 
all  subscriptions  becoming  thus  untimely  unconditional  and 
absolute. 

If  the  corporation  after  organisation  may  dispose  of  their 
stock  without  limitation,  except  so  far  as  expressly  restrained 
by  their  charter,  and  a  conditional  agreement  when  accepted 
is  equivalent  to  an  absolute  contract,  it  would  seem  a  neces- 
sary consequence  that  all  contracts  for  stock  in  consideration 
of  a  particular  location,  when  complied  with  by  the  company, 
would  be  as  binding  on  both  parties  as  if  the  contract  had 
been  absolute  and  unconditional.  For  however  adverse  to 
public  policy  such  conditions  prior  to  the  formation  of  the 
corporation,  the  location  and  construction  of  the  road  is  the 
peculiar  province  and  duty  of  the  president  and  directors, 
and  a  contract  made  by  them  in  execution  of  their  corporate 
powers  must  be  presumed  to  be  made  in  promotion  of  the  pub- 
lic interest,  unless  shown  to  the  contrary. 

The  second  prayer  of  the  appellant,  and  third  of  the  appel- 
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leoy  require  the  court  to  determine  the  legal  effect  on  the  right 
of  action  of  the  appellees  of  their  non-compliance  with  the 
aection  of  the  original  charter  requiring  the  road  to  be  com- 
menced within  three  years,  and  of  the  omission  of  the  ap- 
pellees to  make  any  call  for  the  payment  of  any  part  of  the 
money  subscribed  by  the  appellant  until  the  25th  of  June, 
1867. 

As  to  the  first  branch  of  this  inquiry,  it  is  well  settled  that 
non-compliance  with  the  provisions  of  a  charter  is  not  a  mat- 
ter of  defense  collaterally  between  corporations  and  its  stock- 
holders or  debtors.  It  belongs  exclusively  to  the  state  to 
determine  whether  it  will  exercise  its  prerogative  of  forfeiting 
or  annulling  the  charter:  People  v.  Manhattan  Co.^  9  Wend. 
851;  In  re  Whitaker^  4  Johns.  Ch.  879;  Angell  and  Ames  on 
Corporations,  8d  ed.,  747;  Waterford  W.  R.  Co.  v.  Dalbiaef 
4  Eng.  L.  &  Eq.  455;  Conneeticul  and  Passumpeic  Ripere  R.  iZ. 
Co.  V.  Bailey,  24  Vt.  476  [58  Am.  Dec  181];  Planimf  Bank  v. 
Bank  of  Alexandria,  10  Oill  &  J.  846. 

The  modification  of  the  charter  in  enlarging  the  time  of 
commencing  and  completing  the  work  is  one  of  those  inci- 
dents to  all  charters  which  come  within  the  constitutional 
power  of  the  state  to  exercise,  and  with  due  notice  of  which 
all  its  citizens  must  be  presumed  to  contract. 

It  is  not  one  of  those  fundamental  radical  changes  which 
diverts  the  funds  from  the  original  purpose  to  which  they  were 
dedicated,  or  is  manifestly  prejudicial  to  the  stockholder,  bu1» 
comes  within  that  class  of  cases  in  which  the  change  was  held 
to  be  auxiliary  to  the  original  object  of  the  incorporation,  and 
beneficial  to  the  stockholders:  Vide  Pierce  on  Railroad  Law^ 
p.  78,  note  2,  and  authorities  there  cited. 

As  to  the  effect  of  the  omission  to  make  calls: — 

Lapse  of  time  not  amounting  to  the  bar  of  limitations  is 
not  a  defense  to  an  action  at  law.  The  contract  in  this  case, 
according  to  the  more  recent  authorities,  was  a  continuing 
offer,  which  was  accepted  by  the  appellees  by  the  adoption  of 
^  the  Oreen  Spring  route  on  the  Slst  of  March,  1857.  No  calls 
were  made  until  the  25th  of  June  following.  The  statute  of 
limitations  did  not  begin  to  run  until  the  several  calls  were 
due:  BaltivMre  &  H.  de  O.  T.  Co.  v.  BameSj  6  Har.  &  J.  57. 

The  objection  to  a  continuing  offer  that  it  suspends  indefi- 
nitely the  liability  of  the  conditional  subscribers  is  sufficiently 
answered  by  the  consideration  that  all  such  offers  are  subject 
to  retraction,  and  may  be  recalled  if  their  acceptance  is  un« 
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reasonably  deferred.    It  reeulta  from  these  Tiews  that  the  judg- 
ment below  must  be  affirmed. 
Judgment  afiirmed. 


Stock  SiTBacaiFnoii  Puom  to  Oboanhasion  n  Valid  OommAor 
ibe  oouipany  ia  to  be  formed  for  any  legitimate  object:  See  note  to  OritwM 
▼.  Peoriti  l/nioeraUp,  79  Am.  Deo.  363;  and  each  ■nbacriptioiis  may  be  col- 
lected  after  the  oompan/s  onganisation:  Andermm  t.  Neweoiik  etc  B.  B.  Cb.» 
74  la.  218. 

SuBSORiFTioNB  ITFOH  OoNSinov,  Vaudxtt  ov:  See  extended  note  to  For^ 
her  ▼.  TkornoB,  81  Am.  Dec.  396;  Ntm  AJbcmff  He  R.  R,  Ob.  y.  JfcComncI^  71 
Id.  337.  As  to  (mbflcriptiona  on  condxticn  that  a  raOroad  shall  "  locate  and 
eonstnict "  its  road  along  a  certain  ronte,  aee  note  to  Parker  y.  Ttwnuu^  81 
Id.  399;  MUlerr.  PiUtimrgk  etc  R,  R,  Oo.,  80Id.  570;  Mc3imanY.  MapmiUe 
tic,  R.  R,  Co.,  61  Id.  181.  When  the  condition  ia  performed,  the  Babacriber 
is  liable:  Note  to  Pcariser  y.  Thomas^  81  Id.  398.  In  Pennsylyania,  sabaoip- 
tioDS  made  before  a  corporation  is  organiaed  must  be  unconditional,  but  alter 
incorporation  they  may  be  conditional:  Id. 

UnDBH    StATUTB  AUTHOBIZmO  Ck>lfMI8SI0NXBS  TO  TaKX    SlTBaCRIFTIOlia^ 

the  receiving  of  sabsoriptiomi  to  stock,  and  the  snbseqnent  distribntion  of  i^ 
is  a  ministerial  act:  Crocker  v.  Crane,  34  Am.  Deo.  228;  and  snch  act  may  ba 
performed  by  an  agent  or  deputy,  or  by  one  without  authority,  whoee  act  ia 
afterwards  ratified  by  the  commissioners:  Id.  As  to  when  powers  of  coaa> 
missioners  cease,  see  Southern  L.  I.  etc,  Co.  y.  Lanier,  58  Id.  448. 

Want  ov  AuTHoarrr  ik  Pkbson  to  Rbgbivs  SuBaampnoN  may  bm 
Cubed  bt  Subsxquknt  Ratificatiok  on  Pabt  ov  CoBPOKATioir:  See  note 
to  Parker  r,  Thomas,  81  Am.  Deo.  397;  and  as  to  effect  of  ratification,  sea 
ZoUman  r.  San  Franeiteo,  81  Id.  96;  Bleu  y.  Bear  Biver  etc.  W.AM.  Co.,  81 
Id.  132;  Ma^r  etc  qfBaUkwre  y.  Bepulda,  83  Id.  544;  note  to  OleoU  y. 
Tioga  R.  R.  Co.,  84  Id.  312. 

LsoiSLATiys  Right  to  Modify  om  Repeal  Charter:  See  Storp  y.  Plank 
Road  Co.,  84  Am.  Dec  134^  note  141;  Martin  y.  Penaacota  etc  R.  R.  Oc,  73 
Id.  713;  note  to  Harford  etc.  R.  R.  Co.  y.  CroaeweU,  40  Id.  858. 

StOGKHOLDEb's  TiTARn.lTT    ON  SVBSGSIPTION,   HOW  AvnEOrED  BT  AlIKIII>- 

kent  or  Charter:  See  note  to  Harford  etc  R.  B.  Co.  y.  CroeavoeU,  40  Am. 
Dec.  358;  note  to  Maarim  v.  Peneacola  etc  B.  B.  Co.,  73  Id.  722;  Pa(4fie  B.  B. 
y.  Hughes,  64  Id.  265,  note  273. 

StoGKHOLDEB  IB  BSTOPFED  rBOM    DENTINa    COBPORATB    EXISTENCE:    SoS 

numerous  oases  in  extended  note  to  Parker  y.  TTumtas,  81  Am.  Dec  402;  note 
to  Ohio  etc  R.  R.  Co.  v.  McPhermm,  86  Id.  133.    The  existence  of  a  corpora- 
tion cannot  be  attacked  cdUaterally:  See  notes  to  TumpilBe  Co.  v.  McCarty, 
65  Id.  771;  nor  the  legality  of  its  organisation:  Note  to  NaUomU  M.  F.  l.  6bw 
y.  Teamans,  86  Id.  614. 

RSQUIBEHENT  OF  CHARTER  THAT  CERTAIN  PER  CeNT  OR  AMOUNT  BHAU 

BE  Subscribed,  Eftbot  of  Non-<x>mpliancb  with  upon  Oboanieation  oi 
Company:  Pencbsoot  R.  R.  Co.  y.  White,  66  Am.  Dec  257;  Penobscot  etc  R.  R. 
Oo.  y.  Bartlett,  71  Id.  753;  Southern  L.  Ins.  etc  Co.  y.  Lcmier,  58  Id.  448. 

Statute  of  Ldotations  to  Actions  or  Svbbgbiptiorb:  See  extended 
note  to  Parker  y.  Th/mas,  81  Am.  Dec  402. 

The  principal  case  was  cited  in  each  of  the  foUowing  authorities,  and 
la  the  point  stated:  The  proyision  of  section  1  of  the  act  for  the  inootpora> 
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tian  of  railroad  oompaaies,  CaL  Stats.  1861,  p.  607,  reqnirmg  payment  of  ten 
per  cent  of  the  amount  snbacribed  in  cash,  ia  not  merely  directory,  bnt  is  a 
condition  precedent^  without  which  the  subecribers  to  a  company  have  no 
power  to  incorporate:  People  ▼.  Chambers,  42  CaL  209.  la  WeeUm  M,  R,  R. 
Co.  r,  Manrtf,  32  Md.  282,  an  action  was  brought  by  the  railroad  company  to 
recover  on  a  snbscription  to  its  capital  stock;  and  it  being  necessary  under 
the  decision  in  the  principal  case  to  prove  the  payment  by  the  defendant  of 
one  dollar  upon  each  share  of  stock  at  the  time  of  his  subscription,  the  plain- 
tiff offered  in  evidence  the  declarations  of  a  person  then  deceased,  who  waa 
one  of  the  commissioners  authorized  to  receive  subscriptions  to  its  stock,  and 
who  did  take  the  subscription  of  the  defendant  for  Ave  shares.  The  offer 
was  made  to  prove  by  a  witness,  who  was  the  first  acting  treasurer  for  the 
commissioners,  that  i^ortly  after  the  date  of  said  subscription  the  deceased 
commissioner  handed  to  him  five  dollars,  and  said  that  the  defendant  "  had 
paid  him  [the  commissioner]  the  said  sum  of  five  dollars  for  and  on  accoonl  of 
the  said  subscription  of  stock  at  the  time  of  making  the  subscription/'  But 
the  court  held  that  this  evidence  was  not  admissible,  either  as  the  declara- 
tiona  of  a  party  since  deceased,  made  against  his  pecuniary  interest,  or  as 
made  in  the  ordinary  course  of  duty.  The  principal  case  waa  distinguished 
in  Tliiomer  v.  Baiory,  41  Md.  593.  In  the  former  the  act  of  incorporation 
required  one  dollar  to  be  "  paid  "  by  the  subscriber  at  the  time  of  making  hia 
sabecription  to  the  stock;  in  the  latter,  the  act  directed  that  five  dollars  on 
each  share  should  be  "payable"  at  that  time.  Thus  by  the  very  terms  of 
the  latter  act,  that  of  1870,  sec  6,  the  validity  of  the  subscription  was  nol 
made  to  depend  upon  the  actual  payment  at  the  time  of  a  sum  certain  upon 
each  share,  as  in  l^e  principal  case,  but  its  meaning  and  effect  waa  to  fix  tha 
time  when  such  sum  ''  became  due  and  collectible.'' 
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CiNNAMOND. 

r26  MUtTLAND,  IKS.  J 

FoWBB  or  Tax  Oqllkvob  to  Make  Sals  ow  Bbal  Bbtati  iqb  PATimrT 
OF  Taxss,  so  as  to  convey  a  valid  title  to  the  porohaaer,  ia  a  specially 
delegated  one,  and  must  be  strictly  pursued. 

Bnais  ow  Acts,  Preliminart  in  thsib  Oharaotbb,  ari  Required  bt 
Law  to  Precede  Execution  oe  Power  of  tax  collector  to  make  sale 
of  real  entate  for  payment  of  taxes,  each  of  which  ia  separate,  inde* 
pendent,  and  essential;  and  if  any  one  of  them  be  wanting,  the  whole 
proceeding  ia  defective  for  want  of  sufficient  authority  to  support  it. 

0eu8  la  UPON  Him  Who  Claims  under  Power  of  Tax  GoLLBcroB  to 
Make  Sale  oe  Real  Espats  for  payment  of  taxes,  for  he  ia  chargeable 
with  notice  of  every  irregularity  in  the  officer's  proceedings,  and  must 
ahow  the  faithful  execution  of  the  power. 

Wbilh  Maxim,  Omnia  Rtte  Prjbsiumuntub,  is  Apfbofbiaib  only  to 
Judicial  Pbooxedinos,  no  intendment  in  respect  to  the  exeroiae  of  it  ia 
to  be  made  in  favor  of  a  specially  delegated  power. 

Itibt  Act  must  be  Shown  bt  Pbooe  where  the  performaaoo  of  it  la  made 
B  oonditUm  precedent  to  the  validity  of  the  acts  of  b  ipeeial  aganti 
whether  appointed  for  a  public  or  a  private  puiposa. 
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RaoiTALs  nr  Tax  Deed  akb  not  Evidkn ob  AOAnm  Owhbe  ov 
The  faiotB  miut  be  eetabliahed  by  proof  aJhmde, 

Comr  OF  Eqititt  hab  JuusDionoN  otsb  Bnx  ov  Ooicpladit  aDegiiig 
that  sale  for  taxes  ander  which  defendant  elauns  title  is  nttarly  Toid, 
that  defendant  ia  ▼ezatiooaly  using  his  pretended  deed  from  the  tax  col- 
lector, and  title  thereunder,  against  the  oomplainants,  not  only  interfere 
ing  with  their  tenants  by  demanding  rent  from  them,  but  throwing  a 
doud  of  suspicion  over  their  title. 

flAU. — Dbbd  mat  bb  Cakcujcd  uvdbb  Pbatbb  vob  Gbnxral  Rbuxv. 
Though  there  may  be  no  special  prayer  in  such  bill  for  a  oanoftllation  of 
the  defendant's  deed,  a  oonrt  of  equity  may,  under  a  prayer  for  genonl 
relief,  decree  that  the  deed  of  a  party  thus  acting  be  canoeled. 

OBJSOnON  THAT  OOMFLAIHAirn  DT  BhX  QuXA  TdeXT  HATB  HOT  KlHUUTEU 

WITH  THXiB  Bill  Autbobitt  under  which  a  trustee  in  equity  sold  tfaeoa 
the  proper^  in  question  is  not  tenaUe,  the  sale  being  a  judicial  one;  and 
the  power  to  sell  haying  been  recited  in  the  deed  of  the  trustee^  tlia 
maxim.  Id  eerimn  eti,  ^od  eerimitredtU pateat.  Is  applicable  aa  well  as  tlia 
maxim,  Omnia  rite  frmammnndmr, 

Bquitt  will  Ibtbbvbbb  to  Pbbtbbt  MuunpuanT  of  Surb  wfaera  amplB 
and  perfect  justice  can  be  done. 

Bquitt  will  not  Allow  Titlb^  Othbbwibb  Glbab»  to  bb  QuomnMa  by  » 
claim  which  cannot  be  enforced  either  at  law  or  in  aqoitj. 


Appeal  from  an  order  setting  aside  a  tax  ooIlector'B  deed 
to  the  appellant,  and  making  perpetual  an  injunction  befivre 
issued  restraining  him  from  attempting  to  collect  the  rents  of 
the  real  estate  sold  to  him.  The  appellee's  bill  to  set  aside 
the  sale,  and  praying  for  an  injunction,  concluded  with  a 
prayer  for  general  relief.    Other  facts  are  stated  in  the  opinion. 

William  Price  and  Benjamin  Pricey  for  the  appellant. 
WiUiam  F.  Frickj  for  the  appellees. 

By  Court,  Gk>Li>8BOBOUOH,  J.  The  appellees,  the  complain* 
ants  below,  filed  their  bill  of  complaint  against  the  appellant 
in  the  circuit  court  for  Baltimore  city,  alleging  that  they  were 
the  owners  of  certain  houses  and  lots  on  the  north  side  of 
Columbia  Street  in  said  city,  and  being  seised  and  possessed 
thereof,  the  appellant  set  up  a  claim  to  said  lots  under  an 
alleged  title  by  a  tax  deed  from  Augustus  M.  Price,  the  col- 
lector of  taxes  for  the  state  and  city,  and  that  the  appellant^ 
by  virtue  of  his  pretended  title,  was  not  only  interfering  with 
the  appellees'  right  of  property  by  requiring  their  tenants  to 
pay  the  rents  of  the  property  to  him,  but  that  his  conduct 
i  'iierated  to  cast  a  cloud  upon  their  title. 

The  appellees  further  allege  that  they  obtained  their  title  to 
said  houses  and  lots  by  deed  from  George  R.  Cinnamond,  tmi* 
tee,  under  a  decree  of  the  circuit  court  for  Baltimore  city,  bj 
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which  decree  Cinnamond  was  authorized  to  sell  the  aboTe 
property  as  the  property  of  one  Adam  J.  List. 

They  farther  allege  and  charge  that  the  sale  for  taxes  under 
which  the  appellant  claims  title  is  utterly  void  under  the  laws 
of  this  state,  and  after  assigning  the  reasons  for  this  allegation, 
pray  for  an  injunction  for  the  purposes  therein  stated,  and  for 
general  relief.  Injunction  was  issued  as  prayed.  The  appel- 
lant subsequently  filed  his  answer,  denying  most  of  the  allega- 
tions of  the  bill,  but  admitting  that  the  appellees  obtained  a 
deed  from  Cinnamond,  trustee,  as  stated  in  the  bill,  but  that 
the  sale  made  by  him  to  the  appellees  was  not  made  until 
seven  months  after  the  appellant  had  purchased  from  the  city 
collector. 

A  motion  was  made  on  the  filing  of  the  answer  for  a  disso- 
lution of  the  injunction,  but  the  court  continued  it  until  final 
hearing.  Commission  was  issued  at  the  instance  of  the  ap- 
pellees to  take  testimony,  which  being  taken  by  them  (the 
appellant  declining  to  take  any),  and  the  commission  returned, 
the  cause  was  set  down  for  final  hearing,  and  being  heard,  the 
circuit  court  on  the  twenty-first  day  of  December,  1864,  passed 
a  filial  decree  making  the  injunction  perpetual,  and  further 
decreed  that  the  deed  from  Price  to  the  appellant  ^'be  declared 
utterly  null  and  void  so  far  as  it  covers  or  afibcts  the  lot  be- 
longing to  the  complainants  mentioned  in  the  proceedings." 

In  the  review  of  the  merits  of  this  case,  we  propose  to  ex- 
amine the  claim  and  pretensions  of  the  appellant.  He  relies 
on  his  title  derived  through  the  deed  from  the  collector,  and 
it  becomes  important  to  ascertain  what  are  the  requisitions 
of  the  law  to  make  such  a  title  valid.  To  sustain  the  power 
of  the  collector,  which  is  a  specially  delegated  one,  and  must 
be  strictly  pursued,  see  Root  v.  StaUf  10  Gill  &  J.  374;  11  Id. 
56;  Farmers^  Bank  v.  Duvallj  7  Har.  &  J.  79.  A  series  of  the 
acts  preliminary  in  their  character  are  required  by  law  to 
precede  the  execution  of  the  power.  Each  and  every  step, 
from  the  assessment  of  the  property  for  taxation  to  the  con" 
summation  of  the  title  by  delivery  of  the  deed  to  the  pur- 
chaser, is  a  separate  and  independent  fact.  All  of  these  facts 
from  the  beginning  to  the  end  of  the  proceeding  must  exist, 
and  if  any  material  link  in  the  chain  of  title  is  wanting,  the 
whole  is  defective  for  want  of  sufficient  authority  to  support 
it.  The  party  claiming  under  the  power  is  chargeable  with 
notice  of  every  irregularity  in  the  proceedings  of  the  officers. 
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and  the  ontw  is  upon  him  to  show  the  £Edthfal  execution  of  the 
power. 

This  requisition  is  especially  applicable  to  the  purchaser  at 
a  tax  sale.  There  is  no  hardship  in  this.  At  such  sales,  it  is 
notorious  that  the  amount  paid  by  purchasers  is  uniformly 
trifling  in  comparison  with  the  value  of  the  property  sold:  See 
Blackwell  on  Tax  Titles,  65.  While  the  maxim  of  law,  Omnia 
rite  praMurMmtur^  is  appropriate  only  to  judicial  proceedings, 
no  intendment  in  respect  to  the  exercise  of  it  is  to  be  made  in 
favor  of  a  specially  delegated  power;  so  that  every  act  the 
performance  of  which  is  made  a  condition  precedent  to  the 
validity  of  the  acts  of  a  special  agent,  whether  appointed  for 
a  public  or  private  purpose,  must  be  shown  by  proof.  The 
onus  is  upon  the  purchaser  at  a  tax  sale;  he  must  establish 
affirmatively  that  the  officers  acted  strictly  in  conformity 
with  the  law.  The  acts  of  the  officers  are  matters  in  pais; 
their  existence  is  not  made  out  by  intendment,  but  must  be 
proved. 

Tested  by  this  exposition  of  the  law,  has  the  appellant  of- 
fered any  evidence  of  the  vab'dity  of  his  tax  title?  He  took 
none  under  the  commission.  He  cannot  rely  upon  his  answer 
to  the  bill  under  section  103  of  article  16  of  the  code.  Nor 
upon  the  recitals  in  his  deed,  for  it  is  stated  in  Blackwell  on 
Tax  Titles,  73,  that  'Hhe  recitals  in  a  tax  deed  are  not  evidence 
against  the  owner  of  the  property,  but  the  facts  must  be  es- 
tablished by  proof  aliunde."  This  rule  of  law  is  sustained  by 
numerous  authorities  cited  by  the  author. 

While  the  appellant  has  failed  to  show  the  regularity  of  the 
proceedings  of  the  collector  as  preliminary  to  the  validity  of 
his  title,  the  evidence  in  the  record  offered  by  the  appellees 
exhibits  numerous  irregularities. 

It  appears  from  the  evidence  of  Adam  J.  List  that  he  re- 
sided on  the  premises  sold  at  the  time  of  the  levy  and  sale; 
that  he  had  personal  property  amply  sufficient  to  pay  the 
taxes  alleged  to  be  due,  but  no  distraint  was  made  thereon. 
In  this  the  collector  failed  to  comply  with  the  fiftieth  section 
of  the  eighty-first  article  of  the  code.  He  also  failed  to  make 
any  return  to  the  appeal  tax  court  that  he  could  find  no  per- 
sonal property,  as  acquired  by  the  fifty-fourth  section.  He  also 
failed  to  perform  the  duty  imposed  on  him  by  the  sixtieth 
section.  It  is  in  evidence  that  the  property  liable  for  taxes 
oonsisted  of  two  separate  houses,  and  that  the  lot  on  which 
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they  stood  was  susceptible  of  division,  and  that  either  of  the 
houses  would  have  sold  for  a  sum  more  than  sufficient  to  pay 
the  taxes  due,  and  yet  the  collector,  disregarding  the  provis- 
ions of  the  sixtieth  section,  sold  the  whole  without  any  regard 
to  the  rights  of  the  owners. 

The  appellant,  however,  insists  that  the  appellees  are  not 
entitled  to  the  relief  they  seek,  because  a  court  of  equity  ha^ 
no  jurisdiction  to  grant  it,  but  that  the  remedy  of  the  appel* 
lees,  if  they  have  any,  is  at  law;  and  that  if  the  court  as  a 
court  of  equity  has  jurisdiction,  still  the  allegations  in  the 
bill  are  defective,  and  subject  to  exception,  because  the  com- 
plainants, in  claiming  title  to  the  property  in  question,  have 
£ailed  to  exhibit  the  judicial  authority  under  which  George  R. 
Cinnamond,  professing  to  act  as  trustee,  sold  the  same  to 
them. 

2.  Because  there  is  no  averment  that  the  taxes  were  not 
due,  or  that  any  other  person  ever  paid  them.  There  are 
other  exceptions,  designed  to  show  that  the  averments  in  the 
bill  are  defective.  These,  with  the  others,  will  be  hereafter 
considered. 

We  shaU  first  consider  the  question  of  equity  jurisdictioUi 
and  upon  this  we  entertain  no  doubt. ,  The  bill  in  this  case  is 
a  bill  quia  timet.  The  complainants  allege  that  the  defendant 
is  vexatiously  using  his  pretended  deed  and  title  thereunder 
against  them,  not  only  interfering  with  their  tenants  by  de- 
manding rent  from  them,  but  is  throwing  a  cloud  or  suspicion 
over  their  title.  In  such  case,  a  court  of  equity  may  decree 
that  the  deed  of  a  party  thus  acting  be  canceled:  See  1  Story's 
Eq.  Jur.,  sec.  694.  See  also  Blackwell  on  Tax  Titles,  482, 
where  it  is  said:  ''Should  a  sale  and  conveyance  take  place 
under  the  proceedings  alleged  to  be  illegal,  the  owner,  because 
ef  his  possession,  could  not  test  their  legality  by  an  action  of 
ejectment."  See  also  Holland  v.  Mayor  &  C.  C  of  Baltimore^ 
11  Md.  197  [69  Am.  Dec.  195]. 

In  this  case,  this  court  fully  recognized  the  jurisdiction  of 
courts  of  equity,  because  it  will  prevent  a  multiplicity  of  suits, 
and  will  not  allow  a  title  otherwise  clear  to  be  clouded  by  a 
claim  which  cannot  be  enforced  either  at  law  or  in  equity. 
In  the  case  at  bar,  the  appellees  could  not  resort  to  an  action 
at  law,  because  they  have  not  been  dispossessed.  The  conclu- 
sions arrived  at  in  the  case  of  HoUand  v.  Mayor  &  C.  C,  qf 
BaUimore^  supra,  and  the  authorities  there  dted,  are  conclu- 
sive on  this  point. 
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The  objection  of  a  want  of  ayerment  that  the  taxes  wen 
not  due,  or  that  any  person  had  paid  them,  has  no  force.  On 
the  contrary,  the  fact  that  the  taxes  were  due  and  unpaid 
formed  a  part  of  the  appellant's  proof,  upon  which  he  most 
rely  to  establish  his  title.  Though  there  is  no  special  prayer 
m  the  bill  for  a  cancellation  of  the  appellant's  deed,  we  think 
the  court  below  had  authority  to  extend  that  relief  under  the 
general  prayer  for  relie£ 

The  objection jthat  the  appellees  have  not  exhibited  the  an* 
thority  under  which  Ginnamond,  as  trustee,  sold  the  property 
is  not  tenable.  It  was  a  judicial  sale,  and  the  power  to  sell 
being  recited  in  the  deed  given  to  the  appellees,  the  maxim, 
Id  cerium  est^  quod  eefium  reddi  poieti^  is  applicable,  as  is 
also  the  maxim,  OvMiia  rite  pnuutMmiiwr. 

We  will  sign  a  decree  affirming  the  decree  of  the  drouit 
court,  with  costs  to  the  appellees. 

Decree  affirmed* 

Tax  Sau^  Snoor  OomiAHOi  with  Srinm  BnariAL  to  Yaubbw 
OF:  See  note  to  Mam  v.  Shear,  86  Am.  Deo.  100;  note  to  Bamk  </  CTltai  t. 
M^jnereau,  49  Id.  232.  And  the  cmm  of  proring  oooipliaiioe  is  on  the  por- 
diaeer:  Dihenian  ▼.  Parrith,  47  Id.  4fiS. 

RaorrALS  cr  Tax  Dbedb  as  Evidswos;  See  note  to  Ltmg  ▼.  BmrnU,  SI 
AoL  Deo.  427;  note  to  Mom  t.  SheoTf  85  Id.  100;  note  to  /Vopb  t.  Sqniioiar« 
76 Id.  632;  Brwmr.  WHgki,  42 Id.  4SI. 

BQmrr  wni.  IxmanDui  to  Fbxvxht  TnsM  WBtm  Bmro  Clovdxd  by  e 
olaim  whieh  oannot  be  enforoed  either  et  law  or  in  equity:  Hotkmd  t.  Maifor 
€te,  qf  Baltimore,  09  Am.  Deo.  195,  and  note  198-206^  on  injunotionfl  to  re- 
■tnin  eolleotion  of  tazea  and  aeaeanaenti.  Eqiiity  will  also  interpoee  to 
remoye  a  doad  on  title:  See  SeoU  ▼•  Onderdtmk,  67  Id.  106^  and  note  thereto 
110-112,  on  bills  to  remote  dc^ds  on  title.  Bat  as  to  when  mob  a  bill  will 
not  lie,  see  MunecmY.  Munaon,  73  Id.  693^  note  698;  Scott  ▼.  Onderdomk,  67 
Id.  106,  note  110,  the  Utter  ease  and  note  showing  that  a  tax  title  is  a  doad 
on  title,  and  may  be  removed.  Varioos  other  matters  rdating  to  billa  girii 
Umei  are  also  there  referred  to  and  disenssed, 

EQUirr  WILL  iMTSBnaii  to  Pbxtxrt  MuLTiPuoiTr  of  Suns:  HotUmd  t« 
Mai^or  He.  qf  BaUimore,  69  Am.  Deo.  195;  Vamn  t.  Sar^fott,  82  Id.  689. 

Chanosbt  JuRiBDioriuy  to  Ga^gbl  Dxkd  iob  Pobvosb  of  BsMOFixe 
Cloud  fbom  Tttlx:  Notes  to  Scott  t.  Onderdonl^  67  Am.  Deo.  110;  Mmmm 
▼.  MuMon,  73  Id.  698. 

Thb  fbincipal  GASi  WAS  CTTID  bk  oaoh  of  the  following  anthoritiea»  and 
to  the  point  stated:  Porohaser  at  tax  sale  most  prove  in  support  of  his  title 
that  all  the  reqointee  of  the  Uw  sabjeoting  it  to  be  sold  for  taxes  have  been 
complied  with.  Unlike  jndioial  ssles,  there  are  no  presomptions  of  law  in 
their  favor.  Sadi  one  of  these  requisites  forms  a  neoessary  link  in  the  diaan 
of  title;  and  if  any  one  of  them  is  wanting,  its  continnity  is  broken,  and  the 
title  oannot  be npheld:  BeaU^  t.  Mamm,  80  MdL  416;  D^f.  Boewell,  39  Id. 
i7L    Bat  sodi  a  reasonable  eonstmetion  nmst  be  pat  upon  iSbm  Uw  as  wiB 
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raadsr  the  tax  collector's  datiee  poesiblet  Oswity  Common  eCfi.  ▼.  Ctari$,  M  U. 
S21.  The  principal  case  was  distingqished  in  Tomer.  MtrfkatM  €ie.  LocmOob^ 
Mid.  14»  and  Pott  T.  PeiKifetom  81  Id.  125,  and  foUowed  in  Poft  t.  Jt^yno/di^ 
SI  Id.  Ill,  as  to  tlie  point  that  a  boma  Jide  assignee  of  a  mortgage  has  qb« 
questionably  the  right  to  file  a  bill  in  equity  to  relieve  the  mortgaged  estate 
from  the  doad  and  embanaasment  produced  by  the  unfounded  pretensions  of 
a  purchaser  at  a  tax  sale  and  his  assignee. 


Mabyland  Fibb  Ins.  Go.  u  Dalbymplb.     Dal- 
.BYMPLB  V.  Mabyland  Fibe  Ins.  Go. 

IvmvsBTAnov  of  AaxMEMMST  AB  TO  PLBAfinroB.  —After  plea  and  issue 
Joined,  in  an  action  to  recover  damages  for  the  ssle  and  oouTersion  of 
hypothecated  stock,  it  was  agreed  between  the  parties  that  all  enors  in 
pleading  on  both  sides  should  be  released,  and  that  the  plaintiff  should 
be  considered  as  having  amended  his  declaration  by  adding  such  counts 
in  tort  as  the  stato  of  the  facts  i^pearing  at  the  trial  would  justify;  and 
it  was  held  that  the  plaintiff  in  his  amendments  was  confined  to  his 
counts  in  tort,  and  that  the  suit  had  to  be  dealt  with  as  an  action  ea 
deBdo^  and  as  if  the  supposed  amended  counts  in  that  form  were  added. 
It  would  not  be  strictly  correct  to  hold  that  all  errors  in  pleading  were 
released,  and  that  the  questions  at  issue  were  presented  by  the  facts  dis- 
closed in  the  bill  of  exceptions^  and  the  instructions  of  the  court  there- 
upon. 

lam  Stook-bbokkr  oanhot  Atpbab  ov  Boom  ab  Bum  ahd  Skllsb  n 
Sams  TRAiiaaonoN;  so  when  the  same  broker  has  an  order  to  buy  and 
an  order  to  sell  the  same  lot  of  stock  from  diffinent  parties,  it  is  usual, 
when  he  wishes  to  buy,  to  get  another  broker  to  bid  in  the  stock  for  him, 
in  order  that  the  sale  may  be  recorded  in  the  usual  manner. 

Noncn  Qiras  oh  Novxhbkb  idiH  is  SuftioumT  Acthobitt  iob  Plxdqcb 
to  Skll  Htfotrxcatkd  Stock  on  Novxicbvb  20rH,  where  by  the 
terms  of  the  contract  between  the  parties  the  loan  was  payable  on  one 
day's  notice,  and  if  not  paid  according  to  the  agreement  the  defendant 
was  authorised,  without  farther  notice,  to  sell  the  stock  pledged  for  the 
purpose  of  satisfying  the  uame. 

In  Absnnos  of  Ant  Exfbxbb  AaBxxMXNT  to  Contbabt,  It  n  NaouaABT 

fOB    FLEDOXB  BXfOBB    BZEBOISINO    POWEB  OF    SaLB  TO    GiTB    NOTICB 

to  the  pledgor  of  the  time  and  place  of  sale;  but  this  rule  has  no  applica- 
tion to  a  case  where  such  notice  is  dispensed  with  by  the  contract  of  the 

Bt  Wobm  of  WBTrmr  Aobbdcbnt  Authobizzno  Plbdocb  of  Htpothb- 
OAixD  Stock,  vtos  DsrAJwr,  to  Sbll  without  Pubtiuui  Nonoi,  it 
is  to  be  nnderstood  that  when  the  power  to  sell  arose  all  notice  of  the 
time  and  place  of  ssle  was  waiTsd  and  dispensed  with  by  the  pledgor, 
leaving  upon  the  pledgee  the  obligation  to  sell  puUioly  and  fairly  for  the 
best  prioe  ho  oould  obtain. 

(tavoH  BIS  Gbowh  up  nr  Hbw  Yobk  of  Snuiro  Hiwithbuajkd  Bmmk 
ja  liBKauranT  Baoiaiia^  and  that  ussfa  has  be«i  swisHinBad  by  tin 
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Balb  of  Htpothbcatbd  Stook  to  SATiarr  Loan  nxbd  hot  KicEflsARii.T 
BB  Maps  at  Pubuo  AucrnoN.  A  nlo  by  the  pledgee  at  the  boerd  ol 
broken,  publicly  and  fairly  made,  would  be  legal  and  valid,  and  if  made 
to  a  third  person,  and  not  to  himself,  would  yest  a  good  title  in  the  pnr- 
ehaaer,  and  terminate  the  bailment,  where  default  has  been  made  and 
aotioe  dispensed  with  by  the  contract  of  the  parties. 

DOOTBINB  THAT    PERSONS    HOLDIKO    FlDUdART    RELATIONS  ABB    InOOXFB- 

TBNT  TO  PuBCHASE  Fbopebtt  Held  bt  Them  IN  Tbust  is  not  ooa- 
fined  to  a  particular  dass  of  persons,  such  as  guardisDB,  trustees,  or 
solicitors,  but  is  a  role  of  universal  application  to  all  persons  coming 
within  the  principle  that  no  party  can  be  permitted  to  purchase  an  inter- 
est where  he  has  a  duty  to  perform  inconsiBtent  with  the  character  of  a 
purchaser. 

Same.  —  Case  of  Pledgor  and  Pledgee  Comes  within  This  Rulb^  whiok 
rests  upon  grounds  of  publio  policy,  and  is  enforced  without  regvd  to 
the  question  of  hofnajidea  in  the  particular  case. 

Iv  Cases  of  Pure  Trust,  Resort  to  Court  of  Equitt  hust  be  Hab  iob 
Relief,  and  that  court  will  grant  relief  where  there  are  special  cironm* 
stances  requiring  such  interference  in  cases  of  quati  trusts. 

Bblation  of  Pledgor  and  Pledgee  is  Legal  Relation;  its  rights  and 
duties  are  defined  by  law;  and  the  remedies  for  a  Tiolation  of  snch  duties 
are  ordinarily  in  a  court  of  law. 

Blbotion  to  Treat  Pledgee's  Sale  of  Htfothbgated  Stock  to  Em* 
SELF  AS  Tortious  Conybrsion  of  Property.  —  A  pledgee's  sale  of 
hypothecated  stock  to  himself  to  satisfy  a  loan  is  contrary  to  the  faitii 
of  the  bailment,  is  forbidden  by  the  common  law,  and  may  be  treated  bj 
the  pledgor,  at  his  election^  as  a  tortious  conversion  of  the  property;  but 
if  he  make  no  election,  there  is  no  such  conversion. 

Tbndbr  of  Loan  and  Demand  for  Return  of  Htfoihboated  Stoo^ 

WHEN    SUFFIOIENT    TO   QlVB    GoOD    CaUSE  OF  AOTION  TO  PlEDOOB.  ^ 

Where  a  pledgee's  sale  of  hypothecated  stock,  made  on  November  20^ 
I860,  did  not  operate  to  vest  a  titie  in  the  pledgee,  because  he  himself 
was  the  purchaser,  or  to  work  a  conversion  of  the  stock,  because  the 
pledgor  did  not  elect  to  so  treat  it»  the  bailment  continued;  and  if  nothing 
more  had  been  done  subsequentiy,  that  is,  no  valid  sale  made,  and  the 
stock  had  remained  in  the  pledgee's  possession,  a  tender  and  demand 
made  on  December  16,  1862,  would  have  been  valid,  and  the  refusal  on 
the  part  of  the  pledgee  at  that  time  would  have  given  a  good  canse  of 
action  to  the  pledgor. 

AonoN  Bx  Delioto. — Pledgob  of  Htfothbgatbd  Stook  is  not  Enti« 
TLED  to  Recover  in  This  Form  of  Aoiion  where  such  stock  has  been 
sold  by  a  valid  contract  breaking  np  the  bailment,  and  where  there  has 
been  no  violation  of  the  contract  of  bailment  on  the  part  of  the  pledges^ 
nor  any  tortious  conversion  of  the  stock. 

Ialb  Sufficient  to  Break  up  Bailment  of  Htpothboatbd  Stock — Ac- 
tion EX  Contractu  for  Proceeds.  — Stock  was  pledged  on  August  13^ 
1860,  as  collateral  security  for  the  repayment  of  a  loan  upon  one  day's 
notice;  the  pledgor  agreed,  in  writing,  that  if  said  loan  was  not  paid 
according  to  agreement,  that  the  pledgee  was  anthoriaed,  without  further 
notice,  to  seU  the  stock  pledged,  for  the  purpose  of  satisfying  the  loani 
sufficient  notice  to  pay  was  given,  and  the  pledgor  made  default;  the 
pledgee  then  sold  the  stock  on  November  20,  1860^  but  bought  it  in  him- 
self; nothing  further  was  done,  and  the  pledgor  continuing  in  dafiuilt» 
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Iha  pledgee,  In  the  spring  of  1862,  caused  the  etock  to  be  publicly  eold 
tl  tiM  board  of  broken,  and  it  wan  tranaierred  to  the  eereral  purchaaeni 
en  the  IGth  of  April,  18C1,  the  pledgee  hail  received  a  dividend  on  the 
atook.  Held,  that  the  sale  of  Novein)>er  2(),  18ii<),  bttiiig  inoperative,  and 
the  plaintiff  coDtinumg  in  default,  the  power  to  sell  conferred  by  the 
eontract  still  oontinuetl,  and  was,  m  fact,  execut*^!  hy  the  nalen  made  ia 
1862,  which  ended  the  badmeut;  but  that  the  ple«lgor  would  have  the 
right  to  reoorer,  in  an  action  eas  <on/mrtM,  iTuy  cxcesiH  which  might  have 
remained  in  the  hands  of  the  pledgee  lu-isiug  from  the  proceeds  of  the 
sale  of  the  stock  in  1862,  including  the  dividend  received  on  April  16^ 
1861,  with  which  the  pledgee  would  be  chargeable,  after  deducting  the 
amoont  of  the  loen  and  interest  due  at  that  time,  as  snch  excess  would 
■imply  be  money  had  and  received  by  the  pledgee  to  the  use  of  the 
pledgor,  nnder  and  in  conformity  with  the  contract. 

Cbobs-appealb.  This  action  was  brought  by  Dahrymple 
against  the  Maryland  Fire  Insurance  Company.  Dalrymple 
obtained  a  verdict  and  judgment  in  the  court  below.  Both 
parties  appealed  firom  the  rulings  of  the  court  below  upon  their 
respective  prayers.  These  prayers  and  other  facts  appear  in 
fhe  opinion. 

8.  T.  Wallis  and  WiUiam  A.  Fkhety  for  the  Maryland  Fira 
Insurance  Company. 

Thomas  8,  Alexander  and  WiUiam  8cKUy^  for  Daliymple. 

By  Court,  Bartol,  J.  This  suit  was  institoted  by  William 
F.  Dalrymple  against  the  Maryland  Fire  Insurance  Company 
to  recover  damages  for  the  alleged  illegal  sale  and  conversioD 
by  the  defendant  of  825  shares  of  the  capital  stock  of  the 
Baltimore  and  Ohio  Railroad  Company,  which  Dalrymple  had 
pledged  to  the  defendant  to  secure  the  repayment  c^  a  sum  of 
money  loaned  to  him  by  the  company. 

The  verdict  and  judgment  of  the  court  below  were  in  favor 
of  Dalrj^mple.     Both  parties  have  appealed. 

The  narr.  originally  filed  contained  a  single  count  in  trover; 
the  defendant  pleaded,  and  issue  was  joined;  afterwards  an 
agreement  was  filed,  that  in  lieu  of  formal  pleadings  the  plain- 
tiff should  be  considered  as  having  amended  his  declaration 
by  adding  such  counts  in  tort  as  the  state  of  the  facts  as  they 
appear  at  the  trial  would  justify,  and  the  same  agreement  as 
to  pleas  and  replications  and  issues  thereon, — ^'the  case  to  be 
tried  on  the  pleadings  as  they  now  stand,  all  errors  in  plead- 
ing on  both  sides  released,  with  leave  to  each  party  to  give  the 
special  matter  in  evidence,  reserving  to  each  party,  in  case  of 
appeal,  the  same  benefit  of  ezoeptioQB  at  if  formal  plflndingi 
had  been  pat  in.'' 
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As  a  material  question  upon  the  pleadings  is  raised  by  the 
fifth  prayer  of  the  defendant,  it  is  necessary  for  ns  to  interpret 
this  agreement.  The  plaintiffs  counsel,  in  their  brief,  state 
that  ''all  errors  in  pleading  were  released;  the  questions  at 
Issue  are  presented  by  the  &cts  disclosed  in  the  bill  of  exoep- 
iions  and  the  instructions  of  the  court  thereupon."  This  is  not 
strictly  correct.  As  we'  understand  the  agreement,  the  plain- 
tiff, in  his  amendments,  was  confined  to  his  counts  in  tort,  and 
the  suit  must  be  dealt  with  as  an  action  ex  ddieto^  and  as  if 
the  supposed  amended  counts  in  that  fonn  were  added. 

With  these  preliminary  remarks,  we  proceed  to  state  the  fiiete 
of  the  case  as  disclosed  in  the  bill  of  exceptions.  The  terms  of 
the  pledge  are  shown  by  the  receipt  signed  by  the  president 
of  the  company,  dated  the  twelfth  day  of  June,  i860,  and  by 
Dalrymple's  receipt  of  the  same  date,  giyen  to  the  company; 
these  papers  correspond  in  their  terms,  and  it  is  only  necessary 
here  to  insert  one  of  them,  yis.,  that  signed  by  the  president  of 
the  company,  and  offered  in  evidence  by  the  plaintiff;  it  is  as 
follows: — 

''I  have  this  day  advanced  to  William  F.  Dalrymple  the 
sum  of  nineteen  thousand  five  hundred  dollars,  returnable 
upon  one  day's  notice,  and  he  has  deposited  in  my  hands  as 
collateral  security  for  the  payment  of  the  same  the  following 
securities,  vis.:  826  shares  of  Baltimore  and  Ohio  Railroad 
stock,  now  in  the  name  of  E.  Pratt  and  Brothers,  but  to  be 
transferred  this  day  to  my  name  as  the  president  of  the  Mary- 
land Fire  Insurance  Company  of  Baltimore,  with  the  under- 
standing that  if  the  said  loan  is  not  promptly  paid  according 
to  agreement,  I  am  authorised,  without  further  notice,  to  sell 
the  said  collaterals  for  the  purpose  of  satisfying  the  same;  any 
excess  or  deficiency  to  be  paid  or  received  by  him,  as  the  case 
may  be;  a  margin  of  ten  dollars  per  share  to  be  kept  up  at  all 
times  during  the  running  of  this  contract. 

(Signed)  <^Thos.  E.  Hamblbton,  President. 

(Indorsed)  ^  Balumobb,  August  18,  i860. 

"  Received  interest  on  the  within  loan,  $268.67,  to  this  date.'' 

The  receipt  or  memorandum  of  loan  signed  by  the  plaintiff, 
by  his  agent,  P.  H.  Coakley,  contains,  in  addition,  this  memo* 
randum:  '*  Interest  payable  every  sixty  days,  should  the  same 
continue  beyond  that  time.'' 

Proof  was  offered  by  the  defendant  that  the  market  price  of 
the  stock  was  as  follows:  On  the  12th  of  June,  1860,  $79  per 
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share;  on  the  80th  of  October,  i860,  $76^  per  share;  on  the 
6th  of  NoTember,  1860,  $69  per  share;  on  the  lOth  of  Novem* 
her,  1860,  $68  per  share;  on  the  16th  of  November,  1860,  $661 
per  share. 

Evidence  was  given  of  calls  made  by  the  defendant  on  the 
plaintiff,  viz.:  On  the  30th  of  October,  1860,  a  notice  to  re- 
turn the  loan  on  the  1st  of  November,  1860.  On  the  6th  of 
November,  1860,  a  notice  to  "  deposit  additional  amount  of 
securities  or  larger  margin  "  on  the  loan.  On  the  10th  of  No* 
vember,  1860,  a  notice  ''  to  return  nine  thousand  dollars  of  the 
loan  on  Tuesday,  the  i3th  instant." 

On  the  i3th  of  November,  i860,  the  following  notice  was 
given  to  the  plaintiff's  agent: — 

''Mb.  p.  H.  Coaklet,  Agent,  — £^ir:  On  Saturday,  the  10th 
inst.,  we  notified  you  to  return  on  this  day  nine  thousand  dol- 
lars, being  part  of  the  loan  made  to  you  the  i2th  of  June  last 
upon  326  shares  of  the  Baltimore  and  Ohio  Railroad  stock; 
you  have  not  complied  with  that  call,  and  we  now  notify  you 
to  return  to  this  company  the  whole  of  said  loan,  nineteen 
thousand  five  hundred  dollars,  on  to-morrow,  Wednesday,  the 
i4th  inst." 

(Signed)  "  Ons  Spbab,  Sec'y. 

''  By  order  of  the  Board." 

It  was  admitted  that  these  notices  were  received  by  the 
plaintiff  on  their  respective  dates.  It  was  also  proved  and 
admitted  that  there  were  negotiations  between  the  plaintiff 
and  defendant  about  the  16th  of  November,  1860,  in  conse- 
quence of  the  notices,  the  object  of  the  same  being  to  relieve 
the  loan;  but  they  were  ineffectual,  and  had  been  terminated 
before  the  20th  of  November,  i860. 

On  this  last-named  day,  the  defendant  procured  the  326 
shares  of  stock  to  be  sold  at  the  board  of  brokers,  and  became 
the  purchaser  thereof  at  fiffy-five  dollars  per  share. 

This  sale  and  purchase  were  effected  by  the  agency  of 
brokers  employed  by  the  defendant,  two  of  whom,  Gildersleve 
and  Whitridge,  were  employed  to  sell  at  the  highest  obtain- 
able market  price,  and  Whitridge  testified  that  the  stock  was 
accordingly  put  up  and  sold  at  the  public  board  for  the  highest 
market  price  of  the  day;  he  had  likewise  instructions  from 
Mr.  Wm.  W.  Spence  to  purchase  said  stock  for  him,  Spence^ 
at  the  market  rate,  and  witness  accordingly  requested  Mr. 
Edward  Pittman  (another  brewer)  to  purchase  said  stock  for 
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him,  the  witness,  which  was  done.  The  sale  was  in  all  re- 
spects fair,  and  not  covert  in  any  particular;  the  witness 
requested  Pittman  to  bid  it  in  for  him,  because  such  is  tbd 
usage  of  the  board  when  the  same  broker  has  an  order  to  buy 
and  an  order  to  sell  the  same  lots  of  stocks  from  different  par- 
ties, and  in  order  that  the  sale  might  be  recorded  in  the  usual 
manner.  The  same  broker  cannot  appear  on  the  books  as 
buyer  and  seller  in  the  same  transaction.  No  transfer  was 
made  to  Pittman  except  on  the  books  of  the  board;  the  stock 
was  transferred  to  Spence  next  day,  and  witness  sent  him  the 
certificate.  The  same  witness  testified  that  Spence  called  at 
his  office  before  the  meeting  of  the  board  on  the  day  of  sale* 
and  informed  witness  he  knew  witness  had  the  stock  for  sale, 
and  then  instructed  witness  to  buy  for  him.  Witness  did  not 
know  till  after  the  sale  that  Mr.  Spence  was  buying  for  the 
company.  It  was  admitted  by  counsel  at  the  trial  that 
Spence  was  one  of  the  directors  of  defendant,  and  made  the 
purchase  for  the  defendant. 

It  was  admitted  that  shortly  after  the  sales  of  the  20th  of 
November,  1860,  an  account  was  rendered  to  the  plaintiff  by 
the  defendant,  charging  the  amount  of  loan  and  interest^  and 
crediting  the  net  proceeds  of  the  sale,  leaving  a  balance  due 
defendant  of  $1,774.50,  and  payment  thereof  demanded. 

The  stock  was  held  by  the  defendant  till  the  spring  of  1862, 
when  it  was  sold  in  parcels  to  different  persons,  and  on*  differ- 
ent days,  between  the  18th  of  March  and  the  1st  of  May,  1862, 
at  prices  ranging  from  $60  to  $67  per  share,  yielding  in  the 
aggregate  the  sum  of  $19,943.75  net. 

These  sales  were  made  publicly  at  the  board  of  brokers, — 
fairly  and  in  the  usual  way, — at  the  ruling  market  prices,  by 
competent  brokers  employed  for  that  purpose,  and  the  stock 
was  transferred  to  the  several  parties  purchasing  the  same. 

It  was  proved  by  the  plaintiff  and  admitted  that  a  dividend 
of  three  per  cent  (three  dollars  per  share)  was  declared  on 
the  stock  and  paid  to  the  defendant  on  the  27th  of  October 
1860,  and  handed  over  to  the  plaintiff;  that  the  defendant 
received  a  similar  dividend  on  the  16th  of  April,  1861,  and 
applied  the  same  to  its  own  use;  also  that  dividends  to  the 
same  amount  were  declared  on  the  same  stock,  payable  on  the 
30th  of  May  and  30th  of  September,  1862,  and  on  the  3l6t  of 
March,  1863;  also  a  dividend  of  six  per  cent  on  the  26th  of 
October,  1863,  and  a  dividend  of  four  per  cent  on  the  26th 
of  April,  1864;  but  that  the  defendant  received  none  of  the 
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said  dividends  except  the  first  two  above  enumerated.  It  was 
farther  admitted  that  the  plaintiff  paid  interest  on  the  loan 
in  fall  to  November  1,  1860. 

On  the  sixteenth  day  of  December,  1862,  the  plaintiff  ten^ 
dered  to  the  company  the  sum  loaned,  with  interest,  and  de- 
manded a  retarn  of  the  stock,  to  which  the  president  of  the 
defendant  replied  'Hhat  the  said  shares  had  been  sold,  and 
were  no  longer  in  the  defendant's  possession,"  and  declined  to 
accept  the  tender. 

Proof  was  offered  (sabject  to  exception)  that  at  the  time  of 
the  tender  the  stock  was  worth  in  the  market  about  $78  per 
share,  and  that  at  the  time  of  the  trial  it  was  worth  about  $115 
per  share.  Proof  was  offered  by  the  defendant  that  on  the  20th 
of  November,  1860,  the  stock  was  worth  no  more  than  $55  per 
share,  and  between  that  day  and  the  day  of  tender  fluctuated 
in  value,  and  on  the  25th  of  April,  1861,  was  sold  as  low  as 
$41.50  per  share. 

Upon  this  state  of  facts  the  plaintiff  presented  two  prayers, 
and  the  defendant  five  prayers;  these  were  all  refused,  and  the 
court  below  gave  an  instruction  to  the  jury. 

The  propositions  presented  by  the  plaintiff's  prayers  were: — 

1.  That  upon  the  tender,  demand,  and  refusal  made  in  De- 
cember, 1862,  notwithstanding  the  previous  sales  of  the  stock, 
the  plaintiff  was  entitled  to  recover;  and  in  assessing  the  dam- 
ages, the  jury  might  value  the  stock  as  worth  the  highest  price 
which  could  be  obtained  for  the  same  in  the  exchange  market 
at  the  time  of  the  trial,  and  that  the  defendant  was  chargeable 
with  all  dividends  on  the  stock  declared  after  the  pledge  and 
before  the  time  of  trial  which  by  reason  of  the  pledge  the 
plaintiff  was  disabled  from  recovering,  and  which  might  have 
been  realized  by  the  defendant  if  it  had  kept  the  pledge. 

2.  If  it  should  be  found  that  the  bailment  had  been  deter- 
mined, and  th^ytelation  of  pledgor  and  pledgee  destroyed,  by 
the  sale  in  November,  1860,  or  by  those  made  in  the  spring  of 
1862,  then  that  the  defendant's  lien  on  said  stock  as  a  secu- 
rity was  thereby  terminated,  and  no  discount  or  recoupment 
from  the  value  of  the  stock,  to  be  ascertained  as  aforesaid, 
ought  to  be  made  for  or  on  account  of  the  money  loaned  by 
the  defendant  to  the  plaintiff. 

The  defendant's  prayers  assert: — 

1.  That  the  sale  of  the  20th  of  November,  1860,  if  the  jury 
find  it  was  made  bona  fide^  was  valid  and  binding  in  law,  and 
if  the  proceeds  thereof  did  not  amount  to  the  principal  and 
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interest  of  the  loan,  the  plaintiff  was  not  entitled  to  recover. 

2.  That  the  sale  of  the  20th  of  November  was  not  void,  but 
voidable  only  by  proper  proceedings  in  a  court  of  chancery 
upon  grounds  not  cognizable  at  law. 

8.  That  if  the  plaintiff  is  entitied  to  recover,  then  the  meas- 
nre  of  damages  is  the  market  value  of  the  stock  on  the  20th 
of  November,  1860,  deducting  therefrom  the  amount  of  the 
loan  and  interest  then  due.  (The  theory  of  this  prayer  is, 
that  the  sale  and  purchase  of  the  stock  made  on  the  20th  of 
November,  1860,  was  a  conversion,  and  operated  to  break  up 
the  bailment.) 

4.  If  the  first  three  prayers  should  be  rejected,  then  that  the 
sales  and  transfer  of  the  stock  made  in  the  spring  of  1862 
operated  as  a  conversion  thereof,  and  the  measure  of  damages 
is  the  market  value  of  the  stock  at  that  time,  together  with  the 
dividend  actually  received  by  the  defendant,  deducting  there- 
from the  amount  of  the  loan  and  interest  then  due. 

6.  That  the  sales  made  in  the  spring  of  1862  were  legal  and 
not  tortious,  and  even  if  the  jury  should  find  the  proceeds  of 
such  sales,  together  with  the  dividend  received  by  the  defend- 
ant, exceeded  the  amount  of  the  loan  and  interest  then  doe, 
the  plaintiff  is  not  entitied  to  recover  such  excess  in  this  form 
of  action. 

The  court  below  seems  to  have  considered  the  sales  in  1860 
and  1862  as  wholly  void  and  inoperative  and  the  bailment 
still  continuing,  and  instructed  the  juxy  that  upon  proof  of  the 
pledge,  and  the  tender,  demand,  and  refusal  in  December, 
1862,  the  plaintiff  was  entitied  to  recover,  and  the  measure  of 
damages  was  the  market  value  of  the  stock  at  that  time,  to- 
gether with  the  dividend  received  by  the  defendant  in  April, 
1861,  deducting  therefrom  the  amount  of  the  loan  and  inter- 
est. Having  thus  stated  the  positions  taken  by  the  parties  in 
their  several  prayers,  and  by  the  court  below  in  its  instruc- 
tion to  the  juxy,  we  shall  proceed  to  express  as  briefly  as  we 
can  the  judgment  of  this  court  upon  the  questions  involved, 
so  far  as  they  are  deemed  material  to  the  decision  of  the  case. 
In  doing  so,  we  shall  confine  ourselves  mainly  to  a  statement 
of  the  conclusions  we  have  reached  after  a  careful  examina- 
tion of  all  the  authorities  cited  in  argument,  without  attempt* 
ing  to  refer  to  them  particularly,  or  to  reconcile  them  where 
they  may  be  in  conflict.  To  do  so  would  require  this  Ofdnion 
to  be  extended  to  very  great  length  without,  perhaps,  sabserv- 
ing  any  good  purpose. 
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The  first  question  that  naturally  presents  itself  for  our  oon-^ 
sideration  is  the  effect  of  the  sale  and  purchase  of  the  stock 
made  by  the  defendant  in  November,  1860.  By  the  terms  of 
the  contract,  the  loan  was  payable  on  one  day's  notice,  and  if 
not  paid  according  to  the  agreement,  the  defendant  was  au* 
thorized  without  further  notice  to  sell  the  stock  pledged  for 
the  purpose  of  satisfying  the  same.  Unquestionably,  ihe 
notice  given  on  the  13th  of  November  was  suflScient,  under 
the  contract,  to  entitle  the  defendant  to  sell  on  the  20th. 

In  the  absence  of  any  express  i^^reement  to  the  contrary,  it 
has  been  held  in  some  cases  to  be  necessary  for  a  pledgee  be* 
fore  exercising  the  power  of  sale  to  give  notice  to  the  pledgor 
of  the  time  and  place  of  sale:  WaMmrn  v.  Pond^  2  Allen,  474; 
and  the  same  rule  was  announced  by  the  superior  court  of 
New  York  in  Wheeler  v.  NewboUt^  6  Duer,  29;  and  by  the  court 
of  appeals  in  the  same  case,  16  N.  Y.  892.  Without  express* 
ing  any  opinion  upon  the  law  as  laid  down  in  those  cases,  it 
is  clear  it  can  have  no  application  to  a  case  where  such  notice 
is  dispensed  with  by  the  contract  of  the  parties.  Here  hy 
{he  words  of  the  i^^reement  authorising  the  defendant  upon 
default  to  sell  without  further  notice,  we  understand  that 
when  the  power  to  sell  arose,  all  notice  of  the  time  and  place 
of  sale  was  waived  and  dispensed  with  by  the  plaintiff,  Ieav«- 
ing  upon  the  defendant  the  obligation  to  seU  publicly  and 
fSedrly  for  the  best  price  he  could  obtain:  See  2  Kent's  Com* 
682,683. 

A  sale  at  the  board  of  brokers,  publicly  and  fedrly  made-,, 
would,  in  our  opinion,  have  been  legal  and  valid;  and  if  the 
sale  of  the  20th  of  November  had  been  made  to  a  third  person,, 
it  would  have  been  a  legal  sale  under  the  contract,  vesting  e 
good  title  in  the  purchaser,  and  terminating  the  bailment.  It 
was  contended  by  the  plaintiff's  counsel  that  the  sale  must 
in  all  cases  be  made  at  public  auction,  and  that  a  sale  at  the 
brokers'  board  would  not  be  legal;  and  some  decisions  in  New 
York  were  cited  in  support  of  this  view. 

In  Brown  v.  TFard,  3  Duer,  660,  it  was  said  that  *'a  custom 
has  grown  up  [in  New  York],  and  been  sanctioned  by  the 
courts,  of  selling  stock  at  the  Merchants'  Exchange." 

There  is  no  evidence  of  any  such  custom  in  Baltimore,  and 
oonsidering  the  requirements  of  the  law,  and  the  reason  and 
nature  of  the  transaction,  we  are  of  the  opinion  that  the  most 
proper  and  suitable  place  for  a  sale  of  stock  is  at  the  board  off 
brokers.    There  is  the  stock  market, — the  mart  to  which  veni- 
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dors  and  purchasers  resort,  by  their  agents,  to  buy  and  sell 
stock,  where  competition  among  bidders  is  most  apt  to  be 
found, — such  sales  are  public,  and  unless  there  be  in  the  par- 
ticular  case  some  ground  for  impeaching  their  fairness,  we 
are  of  opinion  they  are  reasonable  and  ought  to  be  suj^ 
ported. 

But,  as  we  have  seen,  the  defendant  became  itself  the  pur* 
chaser  of  the  stock,  and  the  question  arises,  What  was  the 
legal  effect  of  the  proceeding?  Did  it  amount  to  a  valid  and 
effectual  sale  so  as  either  to  vest  in  the  defendant,  as  purchaser, 
an  absolute  title,  or  to  operate  as  a  conversion  of  the  property, 
break  up  the  bailment,  and  the  relation  of  bailor  and  bailee 
between  the  parties? 

The  doctrine  that  trustees,  executors,  administrators,  and 
others  holding  fiduciary  relations  are  incompetent  to  purchase 
the  property  held  by  them  in  trust  is  well  settled:  See  Story's 
Bq.  Jur.,  sees.  821-323,  where  the  oases  are  collected.  In 
section  823  the  learned  author  says:  ^' There  are  many  other 
eases  of  persons  standing  in  regard  to  each  other  in  like  con* 
fidential  relations  in  which  similar  principles  apply."  Lord 
Chancellor  Cottenham,  in  Greenlaw  v.  King,  6  Jur.  18,  cited 
in  Torrey  v.  Bank  of  OrleanSy  9  Paige,  663,  held  that  ^Hhe  prin- 
ciple was  not  confined  to  a  particular  class  of  persons,  such  as 
guardians,  trustees,  or  solicitors,  but  was  a  rule  of  universal 
application  to  all  persons  coming  within  the  principle,  which 
is,  that  no  party  can  be  permitted  to  purchase  an  interest  where 
he  has  a  duty  to  perform  inconsistent  with  the  character  of 
purchaser."  See  also  Keighler  v.  Savage  Mfg.  Co.,  12  Md.  384 
[71  Am.  Dec.  600] ;  Hoffman  S.  C.  Co.  v.  Cumberland  C.  &  L 
Co.,  16  Id.  466;  Cumberland  C.  &  I.  Co.  v.  Sherman,  20  Id.  117 
[77  Am.  Dec.  311].  This  rule  rests  upon  grounds  of  public 
policy,  and  is  enforced  without  regard  to  the  question  of  bona 
fides  in  the  particular  case.  It  is  clear,  both  upon  reason  and 
authority,  that  the  case  of  pledgor  and  pledgee  comes  within 
the  rule. 

In  Story  on  Bailments,  sec.  3l9,  it  is  said:  "In  respect  of 
sales,  also,  there  is  a  salutary  restraint  upon  the  pawnee  to 
secure  his  fidelity  and  good  faith  that  he  can  never  become  a 
purchaser  at  the  sale.  This  rule  will  be  found  recognized 
equally  in  the  common  law  and  the  Roman  law." 

It  has  been  argued,  on  the  part  of  the  defendant,  that  this 
is  a  purely  equitable  doctrine,  to  be  enforced  only  in  courts  of 
•quity  on  grounds  not  cognizable  at  law;  and  while  such  sales 
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are  voidable  in  equity,  they  must  be  treated  in  this  forum  as 
valid. 

This  question  is  not  free  from  difficulty,  but  the  conclusion 
we  have  reached  from  an  examination  of  the  cases  is  clearly 
expressed  in  the  third  point  of  the  plaintiff's  brief. 

While  in  cases  of  pure  trust,  where  exclusive  jurisdiction  is 
in  equity,  resort  must  be  had  to  that  tribunal  for  relief,  and 
sometimes,  in  cases  of  quad  trust,  that  court  will  grant  relief 
where  there  are  special  circumstances  requiring  such  inter- 
ference, as  in  HasbroiLck  v.  Vandevoort^  4  Sand.  74,  yet  the 
relation  of  pledgor  and  pledgee,  being  a  legal  relation,  its  rights 
and  duties  are  defined  by  law,  and  the  remedies  for  violation 
of  such  duties  are  ordinarily  in  a  court  of  law. 

The  sale  of  the  pledge  by  the  defendant  to  itself  was  con- 
trary  to  the  fiedth  of  the  bailment,  forbidden,  as  we  have  shown 
by  the  citation  from  Story,  by  the  common  law,  and  might  be 
treated  by  the  bailor  at  his  election  as  a  tortious  conversion  of 
the  property.  In  this  case,  no  such  election  was  made  by  the 
plaintiff.  There  was  no  transmutation  of  title  or  change  of 
possession,  and  the  sale  being  inoperative  to  work  a  conver- 
sion,  the  relation  of  the  parties  remained  unchanged  thereby. 
The  defendant  remained  in  possession  of  the  stock  as  beforoi 
in  the  same  manner  as  if  the  sale  had  been  attempted,  and 
both  in  fact  and  in  contemplation  of  law  the  bailment  con- 
tinued. This  point  was  decided  in  Middlesex  Bank  v.  Minot^ 
4  Met.  825.  That  decision  was  followed  by  the  supreme 
court  of  Iowa  in  Bank  v.  Dubuque  <k  P,  R,  R,  Co.,  8  Iowa,  277. 

Looking  at  the  reasoning  upon  which  those  decisions  rest, 
and  the  rules  and  principles  of  the  law  governing  contracts  of 
this  description,  we  are  of  opinion  that  the  decision  of  Middle^ 
sex  Bank  v.  Minoty  4  Met.  325,  so  far  as  this  point  is  concerned, 
was  correct.  The  sale  of  the  20th  of  November  did  not  oper- 
ate either  to  vest  the  title  in  the  defendant  as  purchaser,  or  to 
work  a  conversion  of  the  stock.  The  bailment  continued,  and 
if  nothing  more  had  been  done  subsequently,  and  the  stock 
had  remained  in  the  defendant's  possession,  there  can  be  no 
doubt  that  the  tender  and  demand  made  on  the  16th  of  De- 
cember, 1862,  would  have  been  valid,  and  the  refusal  on  the 
part  of  the  defendant  at  that  time  would  have  given  a  good 
cause  of  action  to  the  plaintiff.  But  it  appears  from  the  proof 
that  before  that  time,  in  the  spring  of  1862,  the  defendant 
caused  the  stock  to  be  sold  publicly  at  the  board  of  brokers, 
and  it  was  transferred  to  the  several  purchasers.     What 
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was  the  effect  of  those  sales?  Having  given  notice  to  paj 
the  loan  in  November,  1860,  the  defendant  was  not  bonnd  to 
keep  the  pledge;  the  attempted  sale  of  the  20th  of  November 
t)eing  inoperative,  and  the  plaintiff  continuing  in  default,  the 
f)Ower  to  sell  conferred  by  the  contract  still  continued,  and 
-was  in  fact  executed  by  the  sales  made  in  1862.  As  we  have 
already  said,  no  further  notice  was  required  by  the  contract, 
<oor  can  any  valid  objection  be  made  to  the  place  and  mode  of 
«ale,  the  same  not  being  impeached  on  the  ground  of  unfair- 
^ness  or  bad  faith.  By  those  sales  the  bailment  was  ended; 
snd  being  made,  as  we  have  said,  in  the  lawful  and  valid  ex* 
«rcise  of  the  power  of  sale,  there  was  no  violation  of  the  con- 
tract on  the  part  of  the  defendant,  or  any  tortious  conversion 
of  the  stock;  and  therefore  the  plaintiff  was  not  entitled  to 
recover  in  this  form  of  action;  and  the  fifth  prayer  of  the  de- 
fendant ought  to  have  been  granted. 

The  sales  and  transfer  of  the  stock  made  in  1862  being 
-valid  and  legal,  the  plaintiff  would  have  the  right  to  recover 
in  an  action  ex  contractu  any  excess  which  might  remain  in 
the  hands  of  the  defendant  arising  from  the  proceeds  of  these 
cales,  including  the  dividend  received  on  the  16th  of  April, 
1861,  with  which  the  defendant  would  be  chargeable  after  de- 
'ducting  the  amount  of  the  loan  and  interest  due  at  that  time; 
such  excess  would  be  simply  money  had  and  received  by  the 
defendant  to  the  use  of  the  plaintiff,  under  and  in  conform- 
ity with  the  contract;  even  if  the  sales  had  been  tortious,  we 
entertain  the  opinion  that  the  true  measure  of  damages  would 
he  as  stated  in  the  defendant's  fourth  prayer,  which  asserts 
the  right  of  the  defendant  to  recoup  from  the  damages  the 
amount  of  the  debt;  but  that  question  does  not  arise  in  this 
-case;  the  sales  not  being  tortious,  there  could  be  no  question 
d  the  right  of  the  defendant  to  retain  out  of  the  sums  which 
oame  to  its  hands  the  amount  of  the  loan  and  interest;  and 
^ven  in  a  proper  form  of  action,  the  excess  only  could  be  re- 
<;overed.  But  the  question  arising  upon  the  pleadings  is  not 
of  any  practical  importance  in  this  case,  because  it  is  evident 
-from  a  simple  calculation  that  the  money  which  actually  came 
-to  the  defendant's  hands  from  the  sales  of  the  stock  and  the 
dividend  of  April,  1861,  was  less  than  the  debt  and  interest 
<lue,  and  nothing,  therefore,  could  be  recovered  by  the  plaintiff 
in  any  form  of  action. 

The  conclusion  from  this  opinion  is,  that  there  was  no  error 
in  rejecting  the  plaintiff's  prayers,  and  the  firsts  second,  third, 
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and  fourth  prayers  of  the  defendant.    Bat  the  court  below 
erred  in  rejecting  the  fifth  prayer  of  the  defendant,  and  in  the 
instruction  given  to  the  jury;  the  judgment  will  therefore  be 
reversed  on  the  defendant's  appeal. 
Judgment  reversed.  

Plxdqbi'b  Babcbdub  ajtd  SrocK-BBOXXBa  —See  extended  notes  to  J?o6- 
iMon  ▼.  Hurley,  79  Am.  Deo.  4994K)S;  BorUm  ▼.  Morgcm^  76  Id.  8ia-328^ 
where  Tarioiis  propositions  of  the  ^ttabua,  mipra,  are  discnssed,  See  also 
Br^aoH  T.  Banner,  90  Id.  09;  LudBeUa  y.  Townsend^  49  Id.  790-738;  note  to 
WUaan  v.  LUtie,  61  Id.  313-816;  note  to  BaUeif  ▼.  CoSy,  66  Id.  768..  Pledgee 
may  reooap  the  amount  of  his  debt  when  sued  for  the  oonyersioa  of  the 
pledged  property,  or  for  any  tort  with  respect  thereto:  Steanu  y.  Mainh,  47 
Id.24& 

Plkdgob'b  RmsDU  aoaihst  PLXoon  fOB  OomnounoH  or  Plidqb: 
Steanu  y;  Manh,  47  Am.  Deo.  248',  Crocker  y.  Chdlirer,  69  Id.  118,  note  121. 
As  to  when  auwrnpsU  properly  lies  for  oonyersion  of  chattsl,  see  Fitter  y. 
Dunn,  76  Id.  31& 

DDTDfOTKor  BBfWjmi  Plxdqb  ahd  Mqbxqaob:  See  notea  to  WHitm  y. 
LUUe,  61  Am.  Deo.  813;  lAieheita  y.  Toumaeml,  49  Id.  731. 

PlBDOSB  must   RsDKUyBB   IdXHTIOAL  ABXIOLB  PueBQBB,  WHSH:    OQpb^ 

y.  Hcwell,  46  Am.  Deo.  720;  note  to  fforton  y.  Morgan,  76  Id.  313-826. 

Equitt  Pbohibits  Fubchasi  bt  Pabtibb  Plaobd  nr  Sxtitatioh  oi 
Trust  or  confidence  with  respect  to  the  sabject  of  the  pnrchase:  BHttin  y. 
Bandy,  73  Am.  Dec  497. 

Thb  fbutgipal  OAflB  WAS  dTBB  in  Brymm  y.  Baffmer,  26  Md.  432;  8.  0., 
90  Am.  Dee.  60;  and  in  BaUimore  Mairim  In$.  OtK  y.  Dabymple,  26  Md.  800- 
802;  804.  A  synopsb  of  the  opinion  in  the  latter  case  appears  h^fra.  The 
principal  case  was  also  cited  in  Koma  y.  Shaffer,  27  Id.  90,  to  the  point  that 
a  trustee  or  one  acting  in  a  fidnciary  character  cannot  pnrchase  at  his  own 
sale;  and  in  BoaenakKk  y.  Tormey,  91  Id.  184,  to  the  point  that  a  sale  at 
the  brokers'  board  pnblidy  and  fairly  made  by  the  pledgee  of  stodk  nnder 
anthority  from  the  pledgor  to  seU  upon  de&nlt  without  further  notice  Is 
legal  and  yalid. 

Stbofsd  of  Baiaimobb  Mabinb  Ins.  Oo,  y.  Dalbthplb,  26  Mb.  269.  — 
Diliymple  sued  the  insurance  company  to  recoyer  damages  for  the  alleged 
oonyersion  to  its  own  use  of  certain  shares  of  stocks  and  bonds  ^iHiich  he  had 
pledged  to  the  company  to  secure  the  repayment  of  money  lent  to  him  by 
the  company.  The  first  declaration  filed  was  in  troyer,  which  was  amended 
hj  adding  certain  counts  in  tort»  as  in  the  principal  case.  The  same  agree- 
ment was  filed  as  to  the  pleadings.  The  terms  of  the  pledge,  as  eyidenced 
by  written  contracts,  were  also  similar  to  those  in  the  principal  case,  binding 
Dalrymple  to  repay  the  loans^  some  on  one  and  some  ca  three  days'  notice; 
sad  in  case  of  defaolt^  authorised  the  company,  without  further  notice,  to 
seQ  the  pledges  for  the  payment  of  the  same.  Some  of  the  stocks  and  Ixmds 
were  pledged  as  ''margins,"  or  farther  security  on  the  general  loans^  and  on 
a  portion  of  iliem  an  additional  loan  was  made;  but  there  was  no  express 
stipulation  made  as  to  these  further  pledges.  In  Koyember,  I860;  notice, 
according  to  the  contracts,  was  giyen  to  Dalrymple  to  repay  the  money  lent^ 
and  upon  his  default^  the  company  sold  the  shocks  and  securities  pledged, 
pnblidy,  at  the  board  of  brokers  in  Baltimore.    All  of  the  pledged  stocks  sad 
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•eenrities,  except  certain  shares  of  the  Baltimore  and  Ohio  railroad  stock, 
were  sold  to  third  parties  on  November  15  and  20,  1860,  after  express  notioe 
of  snch  intended  sales  given  to  Dalrymplo.  The  excepted  stocks,  however, 
were  bought  by  the  company  itself,  through  the  agency  of  a  broker.  Upon 
these  facts,  it  was  held,  in  accordance  with  the  doctrine  of  the  principal  caae^ 
that  the  sale  by  the  pledgee  to  itself,  in  the  absence  of  consent  or  acqaiesoenoe 
on  the  part  of  the  pledgor,  was,  both  at  law  and  in  equity,  illegal,  and  in- 
eflfectual  to  pass  the  absolute  title  to  the  pleagee  as  purchaser;  that  it  did 
not  operate  as  a  conversion  of  the  property,  so  as  to  break  up  the  bailment 
except  at  the  election  of  the  pledgor;  and  that,  in  the  absence  of  each  ele^ 
tion,  the  bailment  continued  in  the  same  manner  as  if  such  attempted  sale 
had  not  l^een  made.  With  respect  to  the  sales  of  collaterals  to  third  persona, 
it  was  held,  in  aoeordanoe  with  the  principal  case,  that  snch  sales,  not  having 
been  impeached  on  the  ground  of  fraud  or  unfairness,  were  legal  and  valid, 
and  that  in  respect  to  them  the  plaintiff  oonld  not  maintain  his  suit.  As  to 
the  securities  "put  up  as  a  margin,*'  it  was  held  that  they  were  pledged 
according  to  the  terms  of  the  written  contracts  relating  to  the  original 
pledges,  and  that  the  defendant  had  the  right  to  sell  them  upon  giving  tba 
longest  term  of  notice  stipulated  in  the  written  agreements;  the  rule  being 
that  the  accretion  follows  the  main  body,  and  ia  subject  to  the  same  condi- 
tions. 

After  the  sale  of  the  stock  of  the  Baltimore  and  Ohio  Bailroad  Company, 
and  the  purchase  of  the  same  by  the  defendant*  the  said  stock  was  sold  by  it 
to  a  third  pariy  at  private  sale,  on  November  21,  1860,  and  immediately 
thereafter  the  plaintiff  was  informed  of  such  sale.  On  December  17,  1862, 
the  plaintiff  tendered  to  the  defendant  the  amount  of  the  loans,  with  interest* 
and  demanded  a  return  of  all  the  stock  and  collaterals  pledged,  which  tender 
and  demand  were  refused.  It  was  in  evidence  that  the  stock  of  the  Balti- 
more and  Ohio  Railroad  Company  fluctuated  in  value  between  November, 
1860,  and  December,  1862,  from  seventy-seven  dollars  to  forty  dollars  per 
share;  that  between  those  two  dates  there  were  several  dividends  on  said 
stock;  and  that  on  a  portion  of  said  securities,  viz.,  "extra-dividend  bonds," 
interest  was  paid  to  June  1,  1862.  Upon  these  facts,  three  questions  were 
presented  for  consideration:  1.  As  to  the  plaintiff's  right  to  recover;  2.  Am 
to  the  measure  of  damages;  3.  As  to  the  right  of  the  defendant  to  recoup 
from  the  damages  the  amount  of  the  loans.  The  first  question  was  consid- 
ered to  have  been  virtually  determined  by  the  principal  case;  and  it  was 
held:  1.  That  the  attempted  sale  and  purchase  by  the  defendant  at  the 
brokers'  board  of  said  stock  of  the  Baltimore  and  Ohio  Railroad  Company 
was  inoperative;  that  the  possession  of  the  stock  remaining  unchanged,  the 
bailment  continued  thereafter  as  before;  but  that  notice  having  been  given 
under  the  contract*  and  the  plaintiff  being  in  default*  the  power  to  sell  con- 
tinued, and  if  it  had  been  legally  exercised,  no  action  of  tort  could  be  main- 
tained; that,  according  to  the  rule  laid  down  in  the  principal  ease,  the 
defendant  had  not  the  legal  right  to  dispose  of  the  stock  at  private  sale;  and 
that  the  sale  so  made  on  November  21,  1860,  was  therefore  contrary  to  th« 
duty  of  the  defendant  as  pledgee,  and  in  law  tortious,  for  which  the  plaintiff 
was  entitled  to  maintain  his  action  either  in  trover  or  in  case;  2.  That  an  in- 
struction that  the  jury  might,  in  their  discretion,  assess  the  value  of  the 
stocks  at  their  highest  market  value,  on  the  day  of  trial,  or  on  any  other  day 
before  that  time,  and  after  the  day  of  the  demand  and  refusal,  was  eironeoma; 
that  an  instruction  to  the  jury  that  in  estimating  the  damages  they  were 
bound  to  give  to  tha  pi"**^<y  what  tfaey  mi^t  find  from  the  evidenoe  to  haw 
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been  tbe  market  value  of  the  stock  on  December  17,  1862,  with  interest 
therecm,  deducting  therefrom  the  Hum  loaned  and  interest,  was  also  erroneous; 
that  the  tort  complained  of,  and  which  was  the  groundwork  of  the  action, 
was  the  sale  and  transfer  of  the  stock  at  private  sale  on  November  21,  1860, 
and  not  the  refusal  to  accept  the  tender,  and  to  comply  with  the  demand  for 
the  return  of  the  stock,  because  to  treat  the  latter  as  the  tortious  act  would 
not  only  be  contrary  to  reason,  but  in  direct  opposition  to  the  well-settled 
principles  of  the  law;  that  the  tortious  act  of  the  defendant,  being  in  the 
breach  of  the  1e^  duty  arising  out  of  the  contract*  the  damages  should  be 
compensatory  merely;  that  if  there  has  been  a  wrongful  sale  of  the  pledge,  no 
tender  of  the  debt  due  need  be  made  before  bringing  an  action  therefor;  that 
the  plaintiff  had  no  right  to  lie  by  until  the  concern  became  profitable,  and 
that  this  rule  applies  in  trover;  that  the  plaintiff  should  be  confined  to  the 
damages  actoaUy  suffered  at  the  time  the  tort  was  oommitted;  that  the  de- 
mand and  refusal  on  December  17,  1862,  could  have  no  effect,  either  in  giv- 
ing to  the  plaintiff  a  right  of  action,  or  to  fix  the  measure  of  damages;  that 
treating  this  case  aa  an  action  of  trover,  the  general  rule  is  well  established 
that  the  proper  measure  of  damages  is  the  actual  value  of  the  stock  at  the 
time  of  the  conversion,  deducting,  of  course,  the  amount  of  the  debt  due  the 
defendant  by  way  of  recoupment*  and  that  if  it  were  treated  as  a  special 
action  in  case,  the  change  in  the  form  of  the  declaration  could  not  alter  the 
mle  of  damages,  for  the  principle  is,  that  a  man  cannot  by  merely  changing 
the  form  of  action,  entitle  himself  to  recover  damages  greater  than  the  amount 
to  which  he  is  in  law  entitled  according  to  the  true  facts  of  the  case  and  the 
real  nature  of  the  transaction;  and  that  while  there  might  be  special  circum- 
gtanoes  which  would  take  a  case  out  of  the  operation  of  the  general  rule,  and 
entitle  a  party  to  recover  in  trover  or  case  more  than  the  value  of  the  prop- 
erty at  the  time  of  the  conversion,  there  were  no  such  facts  or  circumstances 
in  this  case  as  would,  either  in  law  or  justice,  entitle  the  plaintiff  to  claim 
more  than  compensation  for  the  injury  actually  suffered  by  him  at  the  time 
the  tort  was  oommitted;  3.  That  in  ascertaining  the  damages,  the  amount  of 
the  debt  due  the  defendant*  to  secure  which  the  stock  and  other  oollaterala 
were  pledged,  ought  clearly  to  be  deducted;  that  such  mode  of  asoertainm^nt 
consistent  with  the  general  doctrine  of  recoupment  established  in  moderp 
and  reoogniaed  by  this  court  in  several  cases;  and  that  in  a  case  like 
tliia  the  applioation  of  tiiia  doctrine  doea  not  rest  upon  the  prinoinle  of  Usb. 
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Maxfuwn,  mntiialy  charget  all  on  ohm  sida  oaanot  ooostitate»  76^  88b 

matoal,  oredita  of  payment  oaonot  oonititate,  82. 

motaal,  single  item  on  one  aide^  83. 

motoal,  single  transaetion  cannot  give  rise  to»  78. 

mntoal,  what  are,  78,  81. 
AoBNTy  liability  of,  on  oontraota  made  without  aathority,  89. 
AgTMAiJ,  liability  of  railroad  for  injnring,  639L 
AflBUMrsrr  for  rents,  429. 

title  to  land  cannot  be  tried  in  aotioo  of,  428. 
Anoursr,  disputing  anthority  of^  in  actum  on  a  jndgment,  63S. 

BaiiKfl^  certified  check  binds  bank  to  the  holder,  442. 
certified  check,  correcting  mistake  in,  443. 
certified  check,  form  of  certifying,  444. 
certified  check,  liability  of  drawer,  443L 
certified  check,  what  admits,  443. 
certified  check,  who  may  certify,  444. 
check  on,  is  not  assignment  of  fond  till  aooeptedy  442. 

CnmixD  Check.    SeeBAVX. 

CoKVEDKBATB  Beaibi  OouMfl^  judgmenta  of^  eflbet  against  ncn-residentB,  2811 

jndgmenta  o^  regarded  as  foreign,  and  impeachable,  282. 

judgments  of,  tending  to  giye  aid  to  rebellion  are  yoid,  261. 

judgments  of,  were  generally  yalid,  281. 
i>>irrRA0T8  for  rent  of  property,  and  passing  title  after  all  rents  are  paid,  are 
conditional  sales,  127. 

for  sale  or  lease,  providing  for  payment  by  installments,  127. 
CVxKPO&ATiOK,  ofBcers  of^  are  not  liaJile  on  contract  made  witfaoat  antfaor 

ity,  89. 
ObusmoiLAiM,  defendant  is  aetor  in  respect  tharato^  482. 

defendant,  when  not  boond  to  pleadt  492L 

defined,  482. 

in  actions  between  landlord  and  ttnaii\,  489. 

in  actions  for  serTioee,  487. 

In  actions  of  divorce,  487. 

in  actiona  of  contnust^  486w 

in  actions  of  tort,  486w 

in  actions  relating  to  real  property,  488. 

inalndea  matters  of  set-ofl^  reooapmsn^  Mid  eross  oompliint^  481k 

In  foreblosnre  snits.  489L 
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OufUMTEWinttATitf  intttnoM  of,  487* 

Ir^af^wftw  of  demandfl  which  ar«  not  a»  484. 

IDAJ  be  legal  or  equitable,  483. 

muBt  be  complete  canae  of  action,  482. 

most  be  due  in  the  same  right*  484. 

muflt  be  due  when  the  action  ia  brought^  484. 

nmst  be  such  that  defendant  oould  have  maintMiifid  aotion 
against  plaintiff  at  oommencemant  of  suit^  482. 

ftetatea  allowing,  are  liberally  oanstraed,  484. 

ftatatea  oonoenung,  483. 

to  aotion  on  negotiable  p^per,  484 

torts  which  are  available  aa  a»  488. 

what  is  not  a»  491. 
toiTBTO  OF  SouTHEBU  CoivTSDnuor,  judgnMiitB  o^  261-263. 
CousTS  or  Unitxd  States  take  judioial  notioe  of  the  laws  of  the 

states,  675. 

Deem,  delivery  o^  intent  controla,  447. 

DirxNinoN  of  accounts  oonoeming  trade  of  merchandise^  7ft. 

of  counterclaim,  482. 

of  mandamutt  728. 

of  mutual  aooounts,  81. 

BMDrEKT  Domain,  damages  need  not  be  paid  where  land  ia  not  taken,  666L 
BbLOunoNS,  bill  of,  mandamua  to  compel  allowance  of,  339. 
Eb^ATSS  OP  Decedents,  attached  property  cannot  be  sold  under  the  atta^- 
ment,  57. 

execution  cannot  issue  against,  57. 
Execution  for  balance  of  purchase-money,  371. 

plaintiff's  interest,  when  transferred  by,  370. 

waiver  of  exemption  by  contract,  545. 
FzBOUTiOM  Sale,  return  day,  sale  after,  661. 

secret  equities,  plaintiff's  purchase,  when  subject  to^  560. 
EacBOUTOB  AND  ADMINISTRATOR,  actiou  against»  in  foreign  state,  273. 

legacy,  paying  without  refunding  bonds,  277. 

Homestead,  lien  of  judgment  on,  335. 

partition  of,  when  not  allowed,  574. 
Husband  and  Wife,  community  property,  gift  o^  t^  husband  to  third  par- 
son, 205. 
community  property,  presumption  in  favor  o^  204. 
gift  from  husband  to  wife,  204. 

specific  performanoe  against  husband  to  compel  wife  to  Join  in  deed, 
576-579. 

Infants,  allowing  them  to  show  cause  against  judgment  or  decree^  alwlittpp 
of,  by  statute,  185. 
decree  against  by  default  or  pm  eonffsao^  188. 

guardian  ad  UUm  not  necessary  when  general  gnardiaa  i^pear%  186. 
how  may  attack  judgment  against^  189. 
judgment  against,  errors  in,  do  not  make  void,  186. 
judgment  against,  impeachmg,  190. 

judgment  against,  impeaching,  against  honajidt  parehaasr,  lOL 
judgment  against,  is  not  void  because  of  in^inoy,  188. 
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IWAiiTBy  Judgment  against,  on  oonstmctive  service  of  proeew^  187* 

judgment  against,  where  no  guardian  od  Uiem  is  appointed*  180b 
judgment  agaln^jt,  where  uo  summons  is  served,  180. 
judgment  against,  reversal  for  what  causes,  189. 
plea  of  infancy  is  personal,  and  may  be  waived*  188. 

JlTDGMENT  against  infants,  187-193. 

lien  of,  death  does  not  dissolve,  242. 

lien  of,  enforcing  against  estate  of  deoedent^  242i 

lien  of,  preference  given  to,  in  Mttlement  of  eitata^  SISl 

of  confederate  conrta,  their  validity  and  efiSsoty  261*268. 
JumoiAL  Nonoi^  aotoal  knowledge  of  the  eoiirt  not  wiiwmtiil*  681 

bans  of,  663. 

eUssification  of  snbjeote  of»  664. 

extrajudicial  knowledge  of  the  ooiu%  661 

general  rule  as  to  what  oonrti  take  notice  d^  668i 

iMue  cannot  be  joined  on  matters  jndiciaUj  known,  661 

matters  must  be  generally  known  within  the  jnrisdiotion  cf  Hm 
663. 

of  abbreviations  and  their  meaning;  692. 

el  annuity  tables,  691 

el  arta  and  sciences,  693. 

of  cities  created  by  statute,  680. 

el  condition  of  the  people  at  a  partioolar  period,  688i 

of  clerks  of  court,  684. 

of  coincidence  of  days  of  week  with  the  days  of  the  montti,  881 

of  coins  and  circulating  medium,  695. 

of  counties,  their  relative  position  and  bonndaries,  877* 

of  common  law  of  England,  6641 

of  congressional  legislation.  668. 

el  deadly  weapons,  697. 

of  deputies,  684. 

of  difference  of  time  between  different  places,  681. 

of  distances,  679. 

of  elections,  and  of  time  for  holding  them,  888. 

of  federal  laws,  661 

of  flags  and  seal  of  foreign  nations,  686. 

of  foreign  courts  of  admiralty,  and  their  seels,  661 

of  foreign  laws  and  laws  of  sister  states,  872. 

of  general  course  of  nature,  690. 

of  general  customs  and  usages,  661 

of  general  statutes  concerning  inoorpontloni^  886L 

of  geographical  facts,  678. 

of  harvesting  time,  690. 

el  historical  facts,  681,  69a 

of  history  of  state,  682. 

el  justices  of  the  peace,  688^ 

of  journals  of  legislature,  687. 

el  judicial  districts,  687. 

of  judges,  685. 

of  lakes,  rivers,  and  moimtaui%  878w 

el  land  laws,  689. 

el  Uw  of  another  state  lespeeting  jndgmemt  rseerd%  874 
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JmouL  NcmoB ollanr  ol anothar  fl»te»  67fi. 

ol  Uw of  itata ol whieh sMa in whioh  tfaaooorik  Md wm lonMilf 

party  1176. 
ol  law  of  the  f  oniiii»  66L 
ol  law  of  nationa,  66L 

of  law  ol  Tarioiis  atataa  hy  ladanl  oonrfe^  67& 
il  legal  rate  of  Intarsat  ia  other  at«ta%  078w 
el  l^iilatiTe  aetioii»  687. 
of  looal  ooatome,  666. 

ol  looatioii  of  oitieiy  at«te%  and  rnren^  678. 
el  mattera  of  oomnMm  kaowladga^  inataooea  «^  69iL 
ol  meaiixDg  of  term  "  malt  liqaorai''  6M. 
el  meaning  of  worda  and  phraee%  M2. 
olmagnetioTariatioii,  603. 
ol  military  orderay  670l 

ol  nature  and  ebaraoter  ol  ▼ariona  anbatanoa^  €$L 
ol  navigability  of  riTora,  680. 
el  notariee  of  tbe  ooonty,  686. 
ol  ofBoera  of  oonrts,  683. 
ol  ordinancea  of  miinicipality,  668. 
ol  patentability  of  inventian,  604^ 
el  political  and  aoeial  condition  of  oonntry,  6M. 
ol  population  ae  ahown  by  United  fitatea  oanana^  605. 
ol  proof  ia  never  required  ol  faota  whieh  are  JadidaUy  kB0wn»  664. 
ol  private  etatnte,  670l 
ol  proclamation  of  governor,  670l 
ol  political  divisional  676. 
ol  pablio  institntionB,  a^lnnu^  eta.*  676. 
ol  public  land  aarveyai  688. 
el  pabHc  olficerap  their  aoti^  iignatnrei^  eta.  683. 
of  public  atatatee»  666. 
el  records  of  courts  688. 
of  mlee  of  ooart»  683. 
of  scientific  and  atatiatical  faots^  638L 
of  aherifis  and  their  official  terni%  661. 
el  signaturea  of  public  officara,  686. 
of  atatntee  granting  charters,  666^  667. 
of  atatntee  relating  to  pnblio  coiporatiwis,  666. 
of  atreets»680. 
of  tablee  of  mortality,  634. 
of  tax  cdleotors  and  their  eignataree,  686. 
of  time  when  public  atatnta  takea  aflfoe^  666. 
of  treatiee,  669,  684. 

of  territorial  extent  of  jnriadietion  of  variona  eonrt^  673. 
of  weights  and  measares,  693. 
d  words  and  phrasee,  and  their  meaning,  691. 
of  whether  atatute  haa  bean  properiy  enaeted,  667. 
personal  knowledge  of  jndge,  663. 

LaimLORD  AKD  Tbhamt,  cropping  on  aharesb  titles  in  wbom  vaaladi  313l 
Law  of  other  atatee,  preeumption  oonoeming^  678L 

proof  of,  wheal  neceasary,  674. 

revenue  law  of  other  naticna  moat  be  proved,  674. 

under  which  foreign  oorporatioa  waa  eharlarad  OMal  be  pfwu^  674 
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LaatATumUt  aooooatB  between  merehanti,  wImUmt  lAcAtd  hf^  It* 
Mommts  tmtonahkg  trade  of  nMrtthandlns  wba*  art,  7& 
■ooiNiatB  must  be  open  end  current^  7d. 
aoooontsy  mutual,  between  partnera,  M. 

•oeoonta,  mntoal,  eradita  to  make,  mnat  beaathoriaad  bj  boibpaitftiib  ML 
aoooonts,  mntoal,  oredits  of  paymenta  do  not  make,  SB. 
aoeoonts,  mntnal,  not  between  merebaati^  78. 
aoooonts,  mntoal,  what  are,  81. 

•eoonnti^  mntnal,  written  ohargea,  wbeiher  eaiential  to^  9L 
•eooonta,  iHiether  moat  be  in  writing  to  be  exoepted  frouv  77. 
aoooonta  with  itema  all  on  one  aide  aie  not  open  or  enrrtBl^  7E 
on  aoooonta  stated,  76,  80^  86. 
en  aoooonta  not  mntnal,  8i. 

ICA]iS)AifD%  abaanoe  of  other  logal  remedy  ia  Baienrtal  to^  7S8^  7SL 
againat  auditing  offioera,  784. 
againat  ezeontive  offioer  ether  than  forenMr,  7SA. 
againat  governor,  784. 
againat  oflftoer  de  fadto^  736. 
againat  olBoer  of  eleotioni^  786. 
against  priTate  oorporationa,  788. 
against  sheriil^  784. 
deflnitJon  of  writ  of,  728. 
demand  and  refnaal  aa  reqoiiitea  to^  781. 
instanoea  of,  againat  pnblio  oiBoera,  788. 
iMoing  of,  rests  in  diaoretioa  of  the  oou%  729. 
is  eiyil  and  not  a  oiiminal  remedy^  782. 
jnry  trial  in  oaaoa  of^  742. 

lisa  to  oompel  aotion,  but  not  to  eontrol  diMsretioa,  781 
Kee  to  oompd  performaaoe  of  miwiaterial  dntiesi  78L 
limit  of  right  to^  738. 

not  superseded  by  remedy  by  criminal  proaeontfai^  781. 
office,  is  proper  remedy  to  restore  party  to^  782. 
office,  not  proper  remedy  to  try  title  to^  732. 
partiee  to^  740. 

pleadinga  and  praotioe  in  prooeedinga  for,  741. 
right  to^  most  be  free  from  doubti  729. 
to  oompel  approiral  of  bond,  736l 
to  oompd  delivery  of  books  and  papera,  786. 
to  oompel  railroad  company  to  boild  road,  738. 
to  oompel  telephone  oompany  to  grant  faoilities,  788. 
to  oompel  transfer  of  stock,  738. 
to  enforce  right  to  inspect  pnblio  records,  738. 
to  pnUic  officers,  733. 

to  school  directors  to  compel  admission  of  papHs^  7SV« 
to  compel  allowance  of  bill  of  exoeptiona,  740. 
to  oompel  restoration  of  attorney,  740. 
to  mnnidpality,  737. 
to  inferior  conrts,  789. 
service  of^  742. 

vain  or  naeleas  aet  not  compelled  by,  731. 
writ  d^  ia  a  prerogative  writ  in  Tfagland,  728. 
writ  of,  ia  writ  of  right  in  United  Statee,  729. 
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MiLiTABT  OmoiBS,  liability  for  seizizig  private  property,  612. 

neoesBity  which  will  justify  t&king  private  property,  61S. 

orders  of  superior,  when  will  not  justify  trespass,  613. 
MoBTQAOE,  estoppel  created  by,  206. 

foreclosure,  adverse  claim  of  title  cannot  be  tried  in,  4ZL 

foreclosure,  junior  mortgagee  shoiold  be  party  to,  517. 

of  public  land  carries  subsequently  acquired  titliL  207. 

power  of  sale,  purchase  underi  374. 
MoBTOAOXB  is  not  trustee  of  mortgagor,  372. 

purchase  by,  of  mortgagor,  372. 

purchase  by,  of  outstanding  tiUe,  872;  S7X 

relations  between,  and  mortgagor,  871« 

tax  sale,  purcluse  at»  SV4. 

with  power  of  sale  oannot  puTohaae  at,  S74. 
MusnciPAL  CoBPORATiON,  liability  for  impevf aoi  ooiiiireeihat  cf  atwen  aad 
streets,  400. 

Nonoi  implied  from  poaseasion  in  penoa  or  by  tenant^  172. 

PAHTmov,  adverse  posaeaaioa  as  a  defenaa  to  auit  for,  432. 

disseised  co>tenant  may  enforoe^  in  some  statea,  433 

in  equity  when  complainant  ia  diaaeiaed,  433. 
Pabtnebs,  malicious  prosecution  by  one,  doea  not  maka  theothan  liabla^  41fii» 
Patmbnt,  oompubory,  what  ia,  366. 

Railboab,  contrajt  by,  to  carry  beyond  ita  route,  164. 

animals,  liability  for  injuring,  while  on  track,  639. 

ejectment  against,  for  land  taken  poaaeasion  of  for  ri|^t  of  way  againat 
owner's  consent,  657. 

liability  for  killing  stock  where  track  ia  not  fenced,  822. 
Replbvin,  adverse  possession  of  lands  aa  a  defense  to^  430. 

for  crops  or  fixtures  on  lands  adversely  held,  429. 
'  for  note  by  the  maker  when  it  baa  been  paid,  613. 
Res  Judicata,  essentials  of,  598. 

motions,  doctrine  of,  doea  not  apply  to,  69S. 

Sales,  conditional,  contract  for  rent  of  property,  and  giving  title  after  aJ] 
rents  are  paid,  127. 
conditional,  forfeiting  payments  under,  128w 
cenditional,  interest  of  vendee  under,  127. 
conditional,  vendor's  right  to  resume  poaooaaion,  128. 
conditional,  vendor'a  right  on  default  of  vendee,  128^ 
on  condition  precedent,  title  does  not  paaa,  127. 
Spxomo  Pebtobmahcb,  decree  againat  huaband  to  compel  him  to  procure 

wife'a  assent,  576-579. 
Statutb  of  LiMiTATioiia,  concealing  cause  of  action,  276. 

See  Ldcitatioiis. 
Stake-holdbb,  money  betted  on  eleotion,  and  in  handa  of,  603. 
Stbebt,  grant  of  land  bounded  by,  759. 

Taxes,  voluntary  payment,  what  is,  366. 
Tax  Title,  purchaser,  what  must  prove  to  anpport,  778L 
Time,  atatute  directing  official  act  to  be  dona  at  particidar  time  ia  ftnnrnHy 
directory,  550. 
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trial  cif  in  Mtiont  of  replevin  or  tTOver,  420L 

trial  of,  in  aotiQiu  of  treepaM^  488w 

trial  ol^  in  aotions  of  fumiufwif,  488w 

trial  of,  in  oondemnatiim  loit,  4Sft. 

trial  of,  in  f ooreible  entry  and  deiafaMV  mH  4Mw 

trial  ol^  in  f oreoloeiiie  loiti^  48i» 

trial  of,  in  equitable  aoiti,  428w 

trial  of  in  eoit  for  partition^  482. 

trial  of,  in  eoit  for  apeoifio  perlormaaoi^  4M^ 

trial  of,  in  Jnatioe'a  oonrti  4M. 

trial  oi;  inaidentallj,  431. 

trial  of,  npon  motioM^  4M. 

▼mwB  AHD  YsirDS^  exeoatieB  nie  under  Jadgmwit  bj  former  against 
latter  for  bakaoe  of  pmwhaie  inoney»  STOl 

Wab,  belligerent  rights  of  eaoh  party,  07. 

liability  of  oitiieiia  for  aoti  done  during;  618b 

liability  of  militaxy  oiBoera  for  property  taken  or  deetroyed,  6131 

liability  of  military  ofBoers  for  treepaeiee,  614i 

prirate  property,  liability  to  eeiiare  and  deatraetioii,  610^ 
Warbhoubb  RncnPTi,  indonement  and  detirery  «^  86L 

negotiability  of,  861. 

Watzr,  drainage  from  npper  to  lower  eelaft%  87& 

liability  of  obetmcting  flow  of^  400^  87& 
AM.  Dae.  Vol.  IJUUOX*^ 
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ABATEBiKNT. 
8m  JvxtQMMm,  11. 

AOCOXTNTGL 

1  flBivim  ov  IdMRAsioiis  Bmihs  to  Bon  ja  Itm  ov  Laot  Itbi  ov  Aio^ 
comrr  provtad  on  «tth«r  sids  Id  osm  oI  redproesl  flwiMnda  upon  m 
mntaaly  opan^  and  oozrent  aooountb    Jforiam  ▼.  Zoroo^  70l 

&  MinvAL  Aooouim  abs  Mads  uf  ov  Marbbs  ov  Brnt-on  wImm  thar*  k 
■a  aodatmg  debt  on  tlM  ooa  aida  whidi  oooditatea  »  oradit  on  the  olliar; 
or  wbara  tliara  ia  an  azpraaa  or  impliad  nndaratanding  tlukt  umtaal  dalnfea 
ahallbaaatiafiad  or  aet  off  pra  lawlb  betiraaa  tlia  partiaa,  id, 

8b  Wbsbs  Ohb  ImxnnD  to  Avotbze  ok  Aooouvt  daliTwa  artida  cf  par* 
aooal  property,  foriHiioh  he  ia  eraditad  at  a  ipaoified  Taliiatiofii,  the  ao- 
OQRmt  batwean  the  partioa  baoomaa  a  nmtnaly  opan,  and  oozrant  aoooont^ 
oooautiiig  of  raaiprooal  diwnanda  batwaaQ  tham.   Id, 

4  SnaxzMo  of  Balahob  oh  Aooonm  OomnoBn  Ssv^iF  mo  PATmm; 
and  from  that  ttma  the  atatota  of  limitatinna  bagfaia  to  mn.    Id 

&  Uvm  Balakob  Sibuok  Mutual  Aooomrr  n  Onor  avd  Gubbbtt.   Id^ 

H  Patmbht  Madb  oh  Aooouht,  amd  Ibtihvid  as  Patmbst,  and  not  aa  a^ 
aat-off  pro  kmto,  doaa  not  mako  an  aoooont  matna!.    Id 

7.  MoarsT  Cbbditbd  oh  Aooomrr  bt  Him  Who  Bsobitss  It  will  baoonaid- 
erad  intaadad  aa  a  payment,  nnleaa  it  ia  ahown  to  have  bean  daliTerad  aa 
a  loan;  bat  it  ia  othanriae  aa  it  reapeota  paraooal  pwiparijF,  thoogfa  dalir* 
aradataflzedvalnatifla.    Id 

AOCBEHOH. 

Sea  WATBBOOUBSBIk 

ADVEBSB  POSSESSION. 

L  PoBcnussB  or  Labi>  nr  Advbbbs  Posasanov  ov  AaroniBB  n  Babbbd  hy 
the  atainta  of  fimitationa  from  oommenetng  an  aetfam  for  ita  racovary 
after  the  kpae  of  flve  yeara  from  the  time  a  eanae  of  action  firrt  aoeroed 
to  any  of  thoae  tfazoogb  whom  by  meane  oonTeyanoea  he  haa  aoqnirad 
tStiOi    Zeroy  ▼.  Sogen,  88. 

%  PUBOBASBB  AT  MOBTOAaS  SaLB  OF  LaVD  Of  As>TBUB  POSSIMIOS  OF  AH- 

OTHBB  baoomaa  aaaignee  of  mortgafor  when  he  obtaina  the  aheriif 'a  deed» 
and  oaanot  maintain  an  aotion  for  ita  raooraiy  nnleaa  it  ia  oommanoed 
within  five  yeara  from  the  time  a  oanaa  of  aetien  flirt  aoemed  to  the 
BMrtigigor  or  thoae  «nder  whom  he  olaima  titia.    Id 
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8.  (hn  Who  EmriBS  utok  Laniw  or  Anothxe  as  "Squattsb,"  DncLAiM- 
nro  TiTLS,  may  be  considered  as  tenant  at  will  of  the  true  owner,  and 
will  remain  saoh  tenant,  and  his  holding  lie  not  adverse,  until  something 
h^pens  which  notiHes  the  tme  owner  that  he  ceases  to  hold  as  tenant^ 
and  claims  title.  This  something  must  be  more  than  a  private  attorn- 
ment of  the  tenant  to  another  claimant  of  the  land.  Qa^  v.  MitcheH 
278. 

AOENCT. 

1.  If  Agsst,  nr  EuouTtwo  CkamLACr,  Bmplot  Trrms  which  in  legal  effect 

charge  himself,  he  may  be  sued  upon  the  instrument  as  a  contracting 
party;  but  if  the  insionment  contains  language  which  in  legal  effect 
binds  the  principal  only,  the  agent  cannot  be  soed  thereon.  Hatt  v. 
ClemaU,  64. 

2.  CoivTBAOT  IS  Vom  WHXN  KOT  BiNDiNO  upoiff  PBCfGiPAL  foT  Want  of  au- 

thority in  the  agent  to  make  it»  and  not  binding  on  the  agent  for  want  of 
apt  words  to  charge  him  personally.    Id. 
8L  Aokntb  Who  Exxcutb  Notk  iob  Anothxb  without  Authoriit,  and 
without  apt  words  to  charge  them  personally,  axe  not  liable  upon  the 
note  as  contracting  parties.     Id. 

4.   PSRSON  CoNTRACmNO  AS  AOBIIT  WILL  BS  PERSON  ALLY  RXSPONSIBLB  whflDy 

at  the  time  of  maVing  the  contract,  he  does  not  disclose  the  &ct  of  Ida 
agency,  but  treats  with  the  other  party  as  being  Kim«AH  the  principaL 
Bicli/ard  V.  l^nl  NiuioncU  Bank,  430. 

6.  Drawer  or  Check  Who  Adds  Word  "Aosht"  to  his  SiovATcms  n 

hbvektheless  Personally  Liable  thereon  if  the  bank  fails  to  pay  it, 
and  he  is  duly  notified  thereof.  Id. 
tt.  Evert  Act  mrsr  be  Shown  bt  Proot  where  the  performance  of  it  is 
made  a  condition  precedent  to  the  validity  of  the  acts  of  a  special 
agent,  whether  appointed  for  a  public  or  a  private  purpose.  Pofk  ▼. 
Rom.  and  CronJtardi,  773. 

7.  Principal  Inoctrs  Liabiutt  m  Tort,  as  Well  as  in  GoNTEAor,  wr 

Eatdtino  Acts  or  his  Aornt.    Morthotue  v.  Ncrtkrop,  211. 

See  AnoRNET  and  Client,  1. 

ALLUVION. 
See  Waterooursm^ 

ANIMAi;^ 

DoTT  or  Owner  or  Domestio  Animals,  at  Common  Law,  is  to  keep  tfaeni 
on  his  own  land,  and  he  becomes  a  wrong-doer  if  any  of  them 
upon  the  lands  of  another.    Indiana  tic  R.  R,  Co.  v.  McCktrt^  iff!. 

ARBTIRAXIOH. 
See  Corporations,  29. 

ASSIGNMENTS. 

AmoNMENT  or  Qborgxa  Property  by  Resident  or  Tennib8X%  Valid 
BY  Laws  or  Latter  Statr,  but  contrary  to  the  law  of  Georgia  baoansa 
of  prof eienoes,  is  void.    Sinehtr  ^  Co.  v.  T%Mam,  280 
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assumpsit. 
Xtea  10  SiJJi  BBiin  ojjnrov  M  Tbop  n  Aonov  ov  Amomhr  JDmg 

See  PABmBgmp,  7;  Salb»  16^  17. 

ATTAOHMENT. 

1.  It  n  Ko  Objiotion  to  Attaohmezit  in  Aonoir  nr  Stati  Oodbt  whmmui 
Umitbd  States  n  PLAnrnvF  that  the  property  attached,  being  in  the 
poaaeerion  of  an  officer  of  the  United  Statee  as  saoh,  cannot  be  attached 
by  an  officer  of  the  state  court  without  an  act  of  Congress  antfaoriong 
it;  for  this  rule  is  establiflhed  solely  in  the  interest  of  the  United  States, 
snd  does  not  apply  where  the  go^remment  is  itMlf  the  attaching 
creditor.     UnUed  SieUea  ▼.  Murdoek,  651. 

S.  Wbit  of  Attaohmxivt  mat  IsBum  under  CBBTAnr  GnooiorAiroEB  at  the 
sait  of  any  creditor  against  a  debtor  who  resides  oat  of  the  state,  and 
with  reference  to  property  within  the  Jorisdiction  of  the  conrt.    id, 

8b  ASTAOHMZNT  MAT  BE  ISSUBD  WITHOUT  BOND  RbQUIBSD  BT  STATUTE  wfaCTO 

the  United  States  is  plsintiff  in  an  action  in  a  state  coort:  Hyman,  OL  J., 
Qissentmg.    /a. 

4  It  n  No  OBJBCTioir  to  Maintenanoe  of  Attaohmeiit  Suit  bt  Uniisd 
States  in  state  conrt  that  the  United  States  can  maintain  none  bat  soits 
at  common  law  in  the  state  ooorts,  for  the  proceeding  by  attachment  is 
merely  an  incident  to  the  main  action,  and  as  sach  has  long  been  known 
to  and  exercised  under  the  common  law.    Id. 

5.  United  States  mat  Sub  in  State  Ooukt,  end  may  avail  itself  of  all  con- 
servatory writs,  such  as  attachments,  common  to  other  suitors.    Id 

6w  Where  Defendant  in  Attachment  Suit  Dies  after  the  levy  of  the  writ^ 
but  bef on  judgment,  and  his  administrator  is  substituted,  and  the  case 
continaed  against  him,  judgment  cannot  be  rendered  enforcing  the  at- 
tachment lien  by  ordering  the  sale  of  the  attached  property  to  satisfy 
the  demand,    ifyers  v.  JlioU,  49. 

7.  Only  Method  Provided  in  Oaloornia  for  enforcement  d  attachment 

lien  is  by  sale  of  the  attached  property  under  execution;  and  when  the 
action  is  of  such  character,  or  its  condition  has  become  sach,  by  reason 
of  change  of  partiee  or  other  cause,  that  Judgment  cannot  be  rendered 
against  defendant  in  jtermnam,  an  executicn  to  satisfy  the  judgment  oat 
of  the  property  of  defendant  cannot  issue.    Id. 

8.  AsTAOHMENT  LiEN  Ceasbs  whcn  condition  of  case  is  such  that  judgment 

cannot  be  rendered  which  authorizes  an  execution  against  the  real  and 
personal  property  of  defendant.    Id 

9.  Death  of  Defendant  after  Levt,  but  before  judgment,  dissdlvee  an  at- 

tachment lien,  and  the  attached  property  vests  in  the  hands  of  the  ad> 
ministrator,  for  the  benefit  of  creditors.    Id, 

ATTORNEY  AND  CLIENT. 

1.  Axtornet's  Liabiutt  to  Client  Rests  on  Prinoifle  of  Agenot,  and  it 
IS  in  opposition  to  the  very  naturo  of  the  trust  imposed  by  the  agency  to 
hold  the  attorney  liable  to  an  action  for  money  collected  by  him  until 
after  a  rofusal  on  his  part  to  pay  it  over.    BobertB  v.  ArmKhrmgt  924. 

IL  SxATUTE  OF  Limitations  will  not  Bar  Claim  aoainst  Attornrt  ler 
money  collected  by  him,  unless  there  was  a  demand  and  refusal  to  pay 
it  over;  bat  the  presumption  of  payment  or  release  aiisuif  from  lapse  ii 
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time  wiU,  when  propeily  relied  on,  by  mulogf  to  the  stetate,  defeeik  tte 
eotion,  where,  mider  diffBrent  -eutminstaiieei,  the  etstote  woold  i^pf^* 
imleee  the  facte  ehoold  be  such  ae  to  repd  the  preenmptioiL    Id. 

t.  That  Riqulab  Attobhst  at  Law,  Who  Apfba&id  vor  Dnnviuura; 
thongh  not  aerved  with  process,  had  anthoiity  to  do  ao  will  be  presomed 
in  all  collateral  proceedings,  and  perhaps  en  ezror  or  appeal,  thongh  the 
attorney  cannot  without  special  aathority  admit  service  of  jnrisdietional 
process  upon  his  oUentb    JIairthqf  ▼.  Bladtmarr,  £20. 

4  In  Obdxb  to  Bhablb  Pabtt  RxnuBUfTBD  bt  Uhapthwiotkp  Anonnx 
to  be  relieved,  ho  nmst  negative  the  presumption  of  anthority  in  the  at- 
torney to  appear.  This  mnst  be  done  by  motion  or  bill  in  equity,  and 
cannot  be  done  ordinarily  t^  writ  of  error  or  *ppoaL    Id, 

•.  That  in  Dntsor  Svn  on  Domirio  Judqmxnt.  rendered  against  m  pwty 
upon  the  unauthorised  appearance  of  aa  attorney,  the  party  cannot  plead 
in  defense  his  ignorance  of  the  suit,  and  the  want  of  authority  in  the  at- 
torney to  appear,  is  held  by  many  authorities,  but  the  soundness  of  thf> 
rule  Is  here  doubted,  and  (he  better  doctrine  held  to  be^  that  such  perty 
may  plead  such  matter  in  defense.    Id, 

%,  In  AonoN  on  Fobbqn  Judomsmt,  defendant  may  ■ucoeasfuUy  defend  by 
showing  thnt  the  attorney  who  entered  an  lypearance  for  him  had  no 
authority  to  do  so.    LL 

7.  Dxinnbant  n  Bnitelid  to  Rbubv  from  an  vijust  judgment^  whetiisr 
domestic  or  foreign,  when  rendered  against  him  throui^  frand  or  coQn* 
sion,  or  by  the  unanthcriaed  appearance  of  an  attornqr,  if  he  seeks  tiM 
relief  by  bill  or  motion  promptly,  and  haa  been  guilty  of  no  laohesi 
Id. 

8b  JuDOMSMT  AND  Salb  abs  Yoid^  and  defendant  is  entitled  to  relief  there- 
from, even  as  against  innocent  purchasers,  where  it  is  shown  that  such 
defendant  was  a  non-resident,  without  notice  or  service,  personal  or  con- 
structive^ that  an  answer  was  filed  for  him  throu|^  fnndulsnt  reprssen- 
tationa,  and  by  a  totally  unanthcriaed  attorney,  that  his  rights  were 
Injuriously  affiocted  by  the  judgment,  that  be  had  not  been  guilty  of 
ladies  in  attacking  it,  and  that  no  righta  of  third  partiee  had  attached 
after  defendant  had  knowledge  of  the  judgment^  and  prior  to  an  nttacfc 
upon  itb  Such  la  the  rule^  although  it  is  not  shown  that  plaintiff  in  the 
judgment,  or  the  attorney  who  appeared  without  aathority,  ia  insolvent 
or  unable  to  respond  in  damagea.    Id, 

BATTiMKNT& 
Flidos;  BiPtaviN,  6;  8als^  10^  IL 

BANKS  AND  BANKING. 

1.  Obnok  TBANsnEBB  TO  HouiKB  TnLi  TO  80  MuoB  ov  DnosnoBli  Fmm 
AB  It  Calls  iob,  it  seems,  and  when  preeented  for  payment^  the  bank 
becomee  the  holder  of  the  money  to  the  use  of  the  owner  of  the  dieek, 
and  ia  bound  to  account  to  him  for  that  amount,  provided  the  drawer 
haa  sufficient  funds  en  depont  subject  to  his  dieck  at  tho  time  it  ia  pre* 
sented.    BUsl^ord  y.  Flr^i  Nalkmal  Bank,  49^ 

%  Objkxb  abb  SuFiTANTiALLT  INLAND  BiLLS  09  BzoBANO^  and  the  rulea 
i^plicable  to  such  Inlls  are  alike  applicable  to  cheoka.    Id, 

I.  CBinifiriNo  Chbok  n  Bquxtalbnt  to  Aoobptanob  or  Bill  or  Ex- 
CHANO^  and  amounts  to  an  vnoonditional  promise  of  payment  liy  the 
beak  en  i^f^yt^    Id. 
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i.  Gbmso  do  hot  Lou  tbbb  OBiBAoimmiai  mm  Bbu  m  XzoBAiroi 

1.  Deawbb  of  Chsok  a  BoinrD  to  Pat  It,  wlMthflr  il  1m  vnovtUlad  or 
eertified,  if  paymflnt  bo  xofoaed  hj  the  1»nk»  vpoi  dno  piMifrmenl^  and 
the  drawer  ia  duly  notified  thereol    /d 

1  To  Fix  Liabxlitt  of  Dra  wsb  of  Chiqk,  nr  Ojun  of  Koh-fatmiiit,  the 
bolder  ahoold  preaent  the  ohock  to  the  bank  on  wfaioh  it  ia  dmwn  within 
baainoaa  hoora  of  the  day  nezt  aoooeeding  the  reoeipl  ol  the  paper,  and 
gi?e  notioo  of  dtahonor  to  the  drawer.    Id, 

7.  HoLBXB  OF  Ckbtifikd  CKiaK  HAS  BioBT  TO  Lo(«  TO  Bavx  aa  wen  aa 
drawer;  and  where  the  bank  baa  fiuled,  and  made  an  aaaignment^  the 
holder  wairea  none  of  hia  ri^^ta  ageinat  the  drawer  by  giving  notloe  to 
tlie  aamgnee  not  to  pay  orer  any  money  to  the  drawer,  aa  the  holder 
kioked  to  the  bank  for  the  amonnt  ol  the  oheek.    /A 

See  AasMor,  ft. 

BONA  FIDB  PUB0HA8EB8. 

L  Cbmpitor  Who  Aooiftb  Ooosa  nr  PATim  of  Fftn-smroro  Dnv  n 
PuMBAaiE  FOB  Valvablb  CoHamERAXioir  within  the  meaning  ol  the 
role  that  a  Uma  fd$  pnrohaaer  ol  peraonal  piupeiiy  for  valne  without 
notioa^  from  a  Yoidee  who  obtained  it  by  meana  ol  frandnlant  repieaan* 
tation8»  takea  a  good  tiUa  aa  againat  the  original  Tendor.  Butten  r. 
Bmighpo^  4/01. 

1  Wbbt  Cridiiob  Mnoaa  ma  Jusoimrr  into  a  tiUe^  withont  aotoal  or 
eouatniotive  notioe  of  prior  eqnitui^  he  beoomea  a  pnrehaaer  within  tiie 
meaning  of  aeotion  2220  of  the  Beriaed  Statntoa  ol  Iowa,  1800^  relating  to 
regiatry  of  oooTeyanoea  of  land,  and  ia  entitled  to  eqnal  proteotion,  in  the 
abeenoe  of  oppoeing  aqnitaUe  eiroomatanoei^  with  any  other  aobaeqnent 
btmajide  pnrehaaer.    HaQowaf  ▼.  Plakter,  617. 

1   SUBSIQUBIIT   PUBOBAaiB  X8    ROT  JUBTLT  CWAMIABLI   WITH   FbAUD   IV 

Failiho  to  BCakb  Ixqaiar  fob  Pbiob  UmuBOOBinD  Cobtxtabgi^  on* 
leoB  there  ia  aome  fact  or  eireomatanoe  apparent  to  hia  obearration 
4ialonUted  to  ezdte  the  anapieion  ol  a  pmdent  man  dealing  with  tiia 
property  that  a  prior  oonreyanoe  had  been  made.  Ihe  eodatenoe  of 
snob  a  oonTeyanoe  wonld  not  be  anggeated  by  the  poaaeenon  ol  a  third 
person  while  the  Tendor  held  the  title  ol  reoord  and  waa  in  the  apparent 
poeaeaaion.    Smith  ▼•  TtUs,  167. 

4.   P0e8E88IO9  OF  VXHBBB  WITH  UmBBOOBDBD  ODmrBTAHOB  WILL  HOT  OlYl 

NoncB  TO  SuBSEQUBBT  PuB0BA8BB  whoeo  oonvoyanoo  ia  first  reoorded, 
nnleia  snob  poeaeaaion  ia  open,  notorioa^  and  ezolnaiTe.    Notioe  of  tiie 
vnrecorded  deed  ahoold,  bowvrer,  be  found  from  anoh  ezolnaiTe  poaaea 
aion,  nnleea  it  i^peara  that  inquiry  baa  been  diligently  proeeeated,  bat 
withont  snooeaa.    Id. 

i.  NonoB  OF  Pbiob  Uhbboobdbd  Oovtbtahob  kuit  bb  Clbablt  BBoaoHt 
HoxB  TO  BuBSBquBHT  BoBA  FmB  PuBQBAflBB,  whoao  oooY^yanoe  ia 
first  reoorded,  in  order  to  make  anoh  nnreoorded  deed  prevail  over  the 
one  first  reoordedi    Id. 

ft.  DooTBiVB  OF  OoBBiBoonva  NonoB  Imfubd  fbom  PoaannoH  fringe 
from  the  apparent^  not  the  tme^  relation  that  the  peraon  in  poasearioa 
bean  to  the  title.  It  prooeeda  vpon  the  appearanoee  and  the  preaomp- 
fiona  arising  therefrom.    Id. 

h  Fbbbob  Pubohasiho  Labd  nr  Tommaaov  of  Onb  bot  Obabtob  n 
Chabobo  bt  Law  with  Dorr  of  inquiring  by  what  ri^^t  or  title  ha 
belda,  for  the  peraon  in  poasearion  ia  preeamed  to  be  rightfnily  eo.    M 
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Tixii^  il  If  not  the  pvroliaMr^a  duty  to  maks  aaj  ioqiniy 
Hm  iitla  bqrood  what  tlM  noQfdi  ihoir.    /li. 

iL  Whbbi  Lajtd  Bold  is  n  Pommmow  of  Vvdob  axd  Ahoibxe 

AT  TzMS  OF  8al%  and  th«  record  title  ia  in  the  Tender,  tliere  ia  no 
preanmptioB  of  title  oat  of  tba  ▼endor,  and  the  porchaaer  need  make  no 
inquiry  of  the  other  peraon  aa  to  hia  ri^t  or  title.    Id, 

IOl  Wbat  PoaoBnoM  or  Land  n  iKsiTiiiaixiiT  to  Givs  Koticb.  — Where 
the  ownvr  of  »  lot  in  »  oity  ooonpiea  part  of  a  honae  on  the  aame^  and 
another  peraon  oooapiea  the  remainder  of  the  honae,  and  while  thk 
oconpation  of  both  oontinnei,  the  owner  oonTeya  to  snoh  otiier  peraon, 
whoae  deed  ia  not  reoorded,  and  afterwarda  oonTeya  to  »  third  peraon, 
wham  deed  ia  fint  reoorded,  the  poaaeaaion  ol  the  one  having  the  vnr»> 
oorded  deed  ia  JnanfBeient  to  giro  notioe  to  the  aobaeqiient  pnrohaaer. 
Id. 

IL  OnouiTD  woH  WmoB  Holdxr  of  Uhbboobdkd  Oortrahob  n  Pibf 
jui'i'su  TO  Putail  om  SmnQunnr  PuBOHAflBB,  who  haa  reoorded 
Ida  eonviqranee  aooording  to  atatate,  \»,  that  it  woold  be  frandnlent  in 
him  to  take  and  r^giater  a  oonviqranee  to  the  prejndioe  of  the  known 
title  el  another.    Id* 

L  Bon>  n  Valid  WmoH  n  Kubuutkb  as  Sbooxbt  fob  Avothbb  and  da- 
Urerad  to  him,  upon  hii  promiBe  to  proonre  the  aignaiorea  of  othen 
named,  althongh  it  be  delivered  to  the  obligee  witfaont  snoh  ingnataira% 
there  being  nothing  on  the  &oe  of  the  bond  to  indioate  that  otfaera  were 
to aign.     WMy,  Babrd,  607. 

%  IwrEMEn  FBox  Matubitt  is  Rboovsbasu  09  LrnEBBT  WAB&Ains  «t- 
tadhed  to  municipal  bonds  payable  to  bearer.  In  a  anit  upon  anoh  war- 
lanti^  their  preeentation  at  the  plaoe  of  payment  apeeMed  need  not  be 
ttfened.    (%  JifJ^iummmUe ▼.  PaUerwon,  448. 

Bmmm  8iook*bsoksb  oahvov  Apfsab  oor  Books  as  Buna  axd  Ssujeb  n 
Bamm  TBAHSAonov;  80  when  the  same  broker  haa  an  order  to  boy  and 
an  order  to  aell  the  aame  lot  of  stock  from  diffarent  partiea,  it  ia  vanal, 
when  he  wiahea  to  bay,  to  get  another  broker  to  bid  in  the  stock  for  him, 
in  order  that  the  aale  may  be  recorded  in  the  nenal  manner.  Mmfkmi 
Jl  /na  (h.  ▼.  Dakfmpie,  779. 

GBBHOBABL 

L  WbIT  of  ClBnOBABI  MAT  BE  AWABDXD  CoilXAHinBO  OlBBX  TO  SBVD  OF 

OOMFLBTB  Tbamsobift  of  the  record,  if  after  the  tranaoript  oomee  to 
the  appellate  coart  either  party  enggesta,  npon  affidaviti  that  tiie  cierfc 
haa  not  certified  a  complete  record.  Bergem  ▼.  Bigg^t  830. 
t.  Pabtt  mat  Bbiho  up  Trahsobift  of  Oobbboixd  Bboobb  aftbb  its  Cob- 
BBOnox  Bblow;  or  npon  the  failnre  of  the  derk  to  foniah  him  with  a 
eopy  of  aooh  record,  he  may  have  a  writ  of  certforori  raqniihig  tim  ebtk 
to  certify  the  oorreoted  record  to  the  appellate  conrl    ML 

OHBCK& 
fiee  Basks  avd 
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OQICMON  OABBIKBa 

I.  IUn»»ft4i»  CtenFAimes  mat  Ooimuor  to  Cabby  Vjummsama  awp  VBMmia 
BXTOiTD  THXnt  OwH  B0UTB8.     Wheder  ▼.  8.  F.  etc  R  B.  Ok,  147. 

SL   BAn.BOAP  OOMPAHIBB  AB  OOMMOK  CABBnB3  MAT  MaKB  VaUP  OONTBAOBi 

TO  Cakbt  bbtonb  Limits  ov  thxib  Owh  Boai>»  eith«r  bj  land  or  water* 
and  thus  becoma  liabla  for  the  aote  and  neglect  of  other  oamers  in  no 
aenae  under  their  oontroL    Id. 

t.  BMoavma  Qooixi  DmrnsED  bbtohd  Tsbmhtub  of  PABnoiTLAB  Bailwat» 
aooepting  tba  oaniage  throogh,  and  giving  a  tioket  or  oheek  throng^ 
imports  an  undertaking  to  oany  throng  and  this  contraot  is  binding 
upon  the  oompany.    Id. 

4b  Baoh  Oabbixb  IB  LiABLB  lOB  Wholb  DmASCE  WHBBB  Sevx&al  Com* 
PAHXI8  CoMBwa  thbib  OPBBATioifs  AS  CkyMMov  Oabbibbw,  and  trans- 
port paasengars  and  merchandise  by  a  mntnal  arrangement  over  all  their 
linee  upon  one  contract  for  one  prioe;  and  a  company  may  be  boond, 
eiven  without  any  actoal  arrangement  with  the  connecting  lines,  if  by 
their  agents  they  hold  themselves  oat  to  the  pnblio  as  common  carriers 
to  a  plaoe  beyond  the  limits  of  their  own  road.    Id. 

§k  •p^ATT.^ftAi^  CoMFAXT  OAinfor  Akswbb  that  Ck>iiTBAor  TO  Oabbt  BXTOim 
THXIB  Own  EooTB  IS  Ultba  Vibbb.    Id, 

tt.  If  BaMiBoad  Comfant  Holss  Itsblf  oirr  as  Common  Cabbixb  to  Podit 
BBTOND  Tbbmination  OF  ITS  BoAD,  it  is  a  common  carrier  for  the  whole 
distance;  and  if  it  profesns  to  oontraot  and  does  contract  with  and  carry 
persons  generally  the  entire  distance,  it  mnst  treat  all  alike^  and  contraot 
with  and  carry  all  who  apply.  This  principle  applies  to  the  carriage  of 
propel' ty  as  well  as  passengers.    Id, 

7.  KAniiiOAi>  CompahtmatOwn  ahd  Cqhtbol  Stbamboatb  fob  Tbaksfobt- 
nro  ITS  PASSBsaBBS  abd  Fbbtqht  across  navigable  waters  on  the  line 
ol  its  road  and  oonstitatiiig  a  part  thereof;  and  where  the  carriage  mnst 
end  in  water  transportation  in  order  to  reach  the  snbstantial  termini  of 
the  company's  rente,  it  is  as  mnch  bonnd  to  carry  across  a  navigable  bay 
.  at  the  end  of  its  rente  as  it  would  be  to  carry  across  a  navigable  body  of 
water  in  the  middle  of  its  ronte.    Id, 

H  It  IS  DuTT  OF  Bailboad  Oompant  to  Tbbat  All  Pbbsohs  Auxb;  and  if 
it  holds  itself  oat  as  a  common  carrier  of  passengers  by  steamboat  across 
a  navigable  bay  at  the  end  of  its  route,  and  contracts  generally  with 
persons  to  cany  them  over  its  road  and  across  the  bay,  it  is  boond  to 
oontract  with  and  convey  over  the  road  and  bay  all  persons  who  apply 
and  tender  the  right  fare.    /dL 

CONSTITUTIONAL  LAW. 

!•  QUBSnOH   AS  TO  WHBIHBB  LaW  IS  BbFOOVAMT  TO   OOBSTXTUTIOH   IS  AT 

All  Tdcbs  Onb  of  Orbat  Dbligact,  which  oa^t  seldom,  if  ever,  to 
be  decided  in  the  affinofttive  in  a  donbtfnl  eaee.    Obiutead  v.  Camp,  221. 

%  JmncR  AMD  Pbopbixtt  of  Flowaob  Law  is  peenliarly  a  qnestion  for 
legislative  rather  than  jndiciBl  determination.  Id. 

lb  Kahsas  Sxatotx  of  1864  c»ifOXBBiiro  Bubnbd  Bboobds  of  Douolas 
OouxTT  IS  2Kr:  UnoosifriTUTiOWAiifc  it  scmms,  as  impairing  vested  righta^ 
in  providing  that  the  plaintiff  in  any  aetien  pending  in  the  district  ooort 
ol  that  coonty,  or  in  which  sammons  had  been  inned'on  the  day  when 
the  records  were  destroyed^  instead  of  aetting  out  the  pleadings  tbereil^ 
OMiy  commence  a  new  snit  npoM  the  aama  eanae  d  aetkm.  as  in  ctiMt 
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flirfl  OMai»  and  tht  def endmt  shall  iioi  be  allowiad  to  pload  the  atalati 

ol  limitatioM  uiImb  ha  oonld  have  pleaded  it  in  the  onginal  acttoa. 

BmrU  ▼.  Admu,  098. 

See  BMznDiT  Dokaih. 

OONTRACia 

1.   C0NTRAOTWILLBBGOTSRirBDlTLAW0VPLAC10VPXBiaiHAaai^tlMM(|^ 

made  in  another  ooontry.    QaBkmo  ▼.  Pkrrt  A  Co.,  643^ 

1  GuvSRAfi  BULB  m  THAT  VaUDITT  AND  BmOT  OF  OOMnUOr  iJUl  TO  SI 

DmsMiNXD  by  the  law  of  the  place  where  it  waa  made;  and  if  it  ii 
▼alid  there,  it  !■,  under  the  general  law  of  nationa,  valid  everywhere^  by 
the  implied  oonaent  of  the  partiea.  Bat  the  rule  ti  sabject  to  the  exoep- 
tion  that  no  nation  is  bound  to  reoogniae  or  enforce  eunfaacts  injnrioos 
to  its  own  citiaens  or  snbjeots;  and  the  enforoemant  by  one  nation  ol 
contracts  made  under  the  laws  of  another  rests  on  a  prinoipte  of  comity, 
which  cannot  be  so  far  extended  aa  to  violaie  the  positive  l^gislatiaQ  of 
the  former,    /d 

lb  OoKTBAora  Imtbidsd  to  HAva  Bmor  \AirB  si  BxaoorsD  in  This  Sxan 
mnst  conform  to  the  laws  of  this  state.  Althongh  the  contraot  may  be 
valid  where  made,  if  it  contravenes  the  policy  d  oax  laws*  it  will  not  be 
enforced.    i^fHdbr  dl  Ox  v.  TVuMom,  280. 

L  Whxbb  Oki  CoNXBAon  to  Build  iqb  MiLL-owsxit  Who  Aassn  to 
FunNiaH  MATntiALS  for  its  constmction,  a  water-idMel  which  shall  do 
certain  specified  work  and  be  satisfactory,  and  he  has  notice^  formal  or 
informal,  but  snbstantial,  that  the  whe^  constrooted  by  him  doea  not 
do  the  required  work  and  is  not  satisfactocy,  he  has  no  cause  of  action 
either  npon  a  qtumimm  meruU  or  otherwise;  hts  only  remedy  is  to  pay  for 
themateriak  fnnushed  by  the  mill-owner,  and  take  it  away,  ^le  latter 
ii  not  oUiged  to  return  the  wheel  without  payment  for  the  materially 
nor  to  incur  any  expense  in  taking  out  the  wheeL  Without  giving  no- 
tice of  the  defect  in  the  whed,  and  without  an  offar  to  return  it^  he  will 
be  entitled  to  recoup  his  damages  for  breach  of  the  contract  in  building 
the  wheel    Jiectn  v.  NkM*,  881. 

8.  Wbittkn  Aoumffiwr  n  Gontbaot  of  Sals,  asd  not  Lia8%  which  pnr- 
ports  by  its  terms  to  be  a  "  lease  **  of  a  certain  chattel  for  a  specified 
term  at  a  stipulated  monthly  "  rent^"  varying  in  amount  each  month, 
with  provisions  against  waste  and  subletting^  and  for  a  suxrender  of  the 
property  at  the  end  of  the  term,  and  that  the  "Isssor  "  may  enter  and 
take  possession  in  esse  of  default  in  the  payment  of  "rent"  when  dnsb 
and  at  his  option  terminate  the  lease,  but  that  if  the  "rents"  are  paid 
as  agreed,  the  dhattel  shall  "be  and  become  the  property  of  the  second 
party  without  further  consideration  or  payment."  MiOer  v.  8iem,  124. 

8.  Tna  is  not  of  Esbbnci  of  Oontbaot  to  Pat  FuBOHAfli-MONXT  in  In- 
STALUONTi  Monthly,  nnder  the  name  of  "rent^"  in  an  agreement  of 
sale  of  a  dhattel  pnrporting  to  be  a  "lease,"  whore  the  vendor  has  an 
option  to  terminate  the  contract  npon  a  d^Eanlt  in  payment  of  any  in- 
stallment, and  installments  already  paid  are  not  forfeited  bj  such  de&mlt, 
where  there  is  nothing  in  the  contract  to  indicate  such  an  intent.    Id. 

7  TiNDOB  MUST  Biturn  Monbt  albbadt  Paid  on  Bbqindino  OoiTBAor 
OF  Sali  of  a  chattel  for  non-payment  of  an  installment  of  the  price  when 
cEne^  under  a  provision  in  tfaecontraotk  where  there  is  nothing  in  the  con- 
tract clearly  indicating  that  money  already  paid  shall  be  forfeited  by 
snchdefanlt;  and  if  the  vwidor  rescinds  and  retakea  the  property  wiCfaonI 
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nAnding  fbe  mon^  alvMdy  paid,  thaToidM  majrtoofw  fbe 
/A 

&  VnrDn  mat  Riootxb  Ohattil  fbom  Vbisob  BiTASiBro  Fohmow  fov 
non-paymflnt  of  aa  imtallmtut  of  the  parehaea ■money,  bat  not  raacindiiig 
ilia  oomtraet^  npon  paying  the  balanoa  dne,  where  the  oontraot  makea 
the  prioe  payal»le  in  monthly  installments^  and  provides  that,  upon  de- 
Caolt  as  to  any  installment,  the  vendor  may  retake  the  proper^,  and  at 
his  option  terminate  the  contract,  there  being  nothing  to  indicate  that 
time  is  of  the  essence  of  the  contract.    Id, 

tL   AOBSXIUNT  WHBBBBT  QNB  OV  BkVXHAL  PABIUS  IB  TO  PmSOHABI  LaXD 

about  to  be  offered  at  sheriff's  sale  for  the  benefit  of  all  the  parties  to  the 
oontraet^  each  famishing  his  proportion  of  the  money  to  the  buyer,  is 
not  ftima  faek  frandolent,  nor  opposed  to  public  policy.  But  such  an 
agreement  is  void  as  against  public  pdipy  if  made  to  prevent  fair  oompe- 
titUm  in  biddings  or  for  other  frandnlent  poxpoae.  /enUw  v.  Frinh, 
134. 

lOi  DimnuEiiOB  Bsrwnii  Ssaubd  iHraBVMSim  avb  Bilu  of  BzoBAiroB, 
and  also  between  specialties  and  simple  oontraots,  discussed.  CbntM  v. 
Jvmetkn  He.  ^  JL  Co.,  290. 

11.  QfiSB  TO  DnjvxE  178  Hxai>  ov  Oatilb  of  a  specified  kind  and  weight  is 
not  a  sufficient  compliance  with  »  contract  to  deliver  202  head,  ''more  or 
less.**  The  words  " more  or  less "  in  such  »  oontract  are  intended  only 
to  cover  such  trifling  defidenoes  in  number  as  might  be  caused  by  the 
crdinuy  oasualties  of  death  or  loss.    THidM  v.  Ro^enOuU,  888. 

IS.  Fabol  Bvidxncb  is  IwArafimrBM  to  Ai»d  Ax^dztional  Stxfulatioh  to 
Wbittkn  Cohtract.  All  oral  negotiations  between  parties  to  »  written 
oontraot^  which  either  preceded  or  aooonqpanied  its  execution,  are  pre- 
sumed to  have  been  merged  in  it.    Frttmam  v.  Bom,  25S. 

18b  FkNALTDB  FOB  NqN-PXBVOBMAHCB  OF  COimUOr  WILL  OXNXKALLT  BB  Rb- 

UBVBD  AOAiMsr  in  chancery  where  fuU  compensation  can  be  otherwise 
given  for  the  nen-perf ormance  of  the  contract.    BUAr  v.  Cftant62in,  822. 

14  Allbobd  Patmbnt  of  Cebxaih  Sum  of  Monbt  as  Ck>Bsn>BBATioB  of 
CoNT&AOr  MAT  Bi  Pbovbd  either  by  evidence  of  payment  in  money,  or 
of  payment  by  a  note  for  that  sum,  which  was  received  and  accepted  as 
money  by  the  other  party.    Mwthomm  v.  Norihrop,  211. 

18.  Pabtt  GAimoT  Rbpubxatb  Contbaot  ob  CoMPBOiasB  so  Fab  as  rra 
Tbbms  abb  Unfavobablb  TO  Hu,  and  claim  the  benefit  of  the  residue. 
Kkig  V.  Ifaaon,  428. 

16i  Bight  of  Ibfahtb  abd  Ibsabb  Pbbsobs  to  Avoid  thbib  Dbbds  abb 
Oobtbaots  is  an  absolute  and  paramount  rights  superior  to  all  equities 
of  other  persons,  and  may  be  czeroiMd  against  ftona /(is  purdiaseni  from 
the  grantee,    flbscy  v.  iTofison,  708. 

See  AoBBOT;  Cobpobatiobs;  Fbaudw 

OORPOBAIIOK& 

1.  SifBor  of  Affizzbo  Sbal  of  Cobfobatiob  to  OoBTBAor  is  the  same  as 

when  the  seal  is  affixed  to  the  contract  of  an  individual* — it  renders  the 

instrument  a  specialty  and  non-negotiaUe.    (kmim  v.  JwrneHom  tU.  R.  B. 

Ok.,  28a 

1  WhbbOoiiiiob  Sbal  OF  Cobfobatiob  is  AiiiXBD  to  iBsnuniBBT,  and  the 

^  ajgnatnie  of  a  proper  offioer  is  proved  or  admitted,  the  ooort  is  bound  to 

'  prssume  that  the  offioer  did  not  exceed  his  anthority,  and  the  seal  itself  is 

jprima/ieCsevidBnoe  that  it  was  affixed  Iqr  proper  anthority.    Thebaidea 
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of  ihoiriqg  thai  it  it  wronghdly  tbero  retti  vp«a  tho  party  objaodng  to 
it.  So  held  where  the  treasurer  of  a  oorporatioii  drew  »  draft  to  hia 
order*  indoraed  it^  and  it  was  aooepted,  althongh  the  aeal  was  placed  to 
the  left  of  the  aigiuktare^  aad  the  lunal  temia  used  in  *flB'«f™g  the  aeal 
were  omitted.    Id, 

%.  CoBFORATS  iNBTBUiaafT  IB  Vaud  thoo^  it  dose  not  oonclnda  by  aayin^ 
"In  testimony  whereof  the  oommon  seal  of  sneh  oorpocatioi&  is  here- 
unto affixed."    The  aeal  need  not  be  referred  to.    Id, 

i.  Whxb«  Pbxbzdkzvt  and  SBQBKrABTy  AB  Agxhtb  OF  OoBP^tAiioir*  withool 
authority,  execute  the  note  of  the  oorporationy  whieh  in  terma  binds  it 
alone,  they  are  not  personally  liable  at  oommon  law  under  any  ol 
tion  created  by  the  note  itselt  The  remedy  against  them  in  soeh 
is  for  the  wrong  done  in  undertaking  to  act  without  antiiority.  ffoff  ▼• 
dement,  64. 

5.  Pbepondxramob  of  Authobut  in  Fator  of  Srnaat  GoKPUiAacK  wm 
Provisions  of  Ohartbr  in  cases  of  stock  subscription  prior  to  the  or- 
ganization of  an  incorporated  company  is  such  as  is  not  to  be  disr»> 
garded.     Taggart  t.  Western  Marylomd  R,  R.  CkL^  76a 

ft.  In  Casks  of  Stook  Subscreftion  Prior  to  Orqanizaxion  of  Inooeio- 
RATKD  Ck>MPANT,  Striot  Comfuanox  MOST  BB  Shown  with  the  ohartsr 
as  a  general  role,  though  in  some  cases  a  oomplianoe  will  ba  pceanmedf 
and  in  others  it  may  be  waived.    Id. 

7.  DiHTiNoriON  BKrwxBN  Stogk  SoBSGRimoNS  Priok  and  SuBSBQunrr  10 

Organization  of  incorporated  company  ia  dearly  reoqgniaed  in  Mary- 
land.   Id. 

8.  Conditional  Sobsgriftion  to  8took  n  Comtinuino  Orkb,  Wbhik  n 

Final  and  Absoluts  when  accepted;  and  is  not  contrary  to  public 
policy,  for  all  subscriptions  thus  ultimately  become  unoonditioiial  and 
absolute.    Id. 
9l  All  Coniraois  for  Stock  Madb  Subbiqurmt  to  Formation  of  Inoorfo- 

RATED  COMFANTy  IN  CONSIDSRATION  OF  PaBROULAR  LoGATIOB»  as  of  a 

railroad  track,  will,  when  complied  with  by  the  oompanyt  be  as  t«ti<iii^ 
on  both  parties  as  if  the  contract  had  been  abaclute  and  unoonditioiiaL 
Id. 
IOl  Commissioners  mat  bb  Affoxnted  bt  Statb  to  Bbokivb  Subsobiftboni 
TO  Stock  for  the  purpose  of  giving  the  subaoribera  a  right  to  organiaa 
as  a  corporation  under  their  charter;  but  as  aoon  as  the  arganixation 
takes  places  the  authority  of  the  commissioners  ceases  in  every  case 
where  there  is  no  special  provision  to  the  oontrary.    Id. 

11.  COBFORATION   IN   ThIS   CaSB,    BBDfO   OrQANIZKD  BT   SUB8QBIFTION    Ot 

Nbcbbsart  Profobtion  OF  Stock  and  Ruonmr  of  QFnoBBfli  Suoobedkd 
TO  PowEBS  previously  vested  in  the  commiasioners^  and  had  the  ri^t  to 
sell  and  dispose  of  the  remaining  sharea  withont  regard  to  the  condi« 
tions  imposed  upon  the  oonmiissioners.    Id. 

12.  Where  Corforation  Rbooonizbs  Aor  of  Person  in  Taxino  Svbsqbif- 
TIONS  TO  IKS  Stock  by  receiving  and  rfgstaring  such  snbaoriptiona 
among  the  conditional  subscriptions,  so  far  as  thoy  belaag  to  that  daae^ 
it  amounts  to  a  previous  appointment  d  such  person  as  an  agent  for  that 
purpose.     Id. 

IS.  NON-COMFUANCE  WITH  PBOVmONS  OF  CBABTBB  II  NOT  MaTTBB  OF  D» 

FEN8E,  Cqllateballt,  between  corporations  and  their  stoekholdera  or 
debtcra  It  beloaga  exclusively  to  the  state  to  determine  whether  it  wiO 
exeniiae  its  ]prerogative  of  f orf eitii^  or  annuUi^  ikm  chartaik    /d» 


Indxx.  818 

M  IffcHDiifiUTioini  09  C^iisRBy  nr  Bxlaboiho  Tm  ov  OomcmoiNa  Ain> 
OoMPLKmio  Work,  ii  one  of  thoM  inddenti  to  til  charten  which 
ooines  within  tho  conatitational  power  of  the  state  to  ezeroiae,  and  with 
due  notice  of  which  all  its  dtixens  most  he  presumed  to  oentraet.    Id. 

lA.  SxATUTS  07  "LaarATtxam  Oommmsceb  to  Run  upon  Contzhuiho  Stook 
SuBSORimoKfl^  WHXM.  —  Where  snbacriptioiis  to  the  stook  of  a  railroad 
company  were  made  on  April  28,  1803,  oonditional  npon  the  adoption  hy 
the  company  of  a  particalar  ronte,  which  was  finally  adopted  by  the 
company  on  March  31,  1867,  and  no  calls  were  made  for  the  payment  ol 
snbseriptions  nntil  June  25th  following,  it  was  held,  in  an  action  by  the 
company  to  recover  the  amoont  of  the  calls  npon  the  stock  snbsaibed 
for,  that  the  statute  of  limitations  did  not  begin  to  run  until  the  several 
calls  were  due.    Id, 

H,  Ukdxb  OALDTosiriA  Statdti  Rilatxho  to  FoBKATioy  of  plank  and  turn- 
pike corporations,  and  providing  that  the  officers  thereof  shall  have  no 
powers  except  those  given  by  the  stockhdlden  in  their  resolutions  and 
by-laws,  such  officers  incur  no  personal  liability  on  a  note  executed  by 
them  before  the  adoption  of  by-laws,  and  which  note  in  terms  binds  the 
oorporation,  but  not  themselves  personally.     BaU  v.  Clement,  64. 

17.   UVDKB  StATUTB  PltOVIDIKO  THAT  OfIOEBS  07  Ck>RP0&ATI0ir  SHALL  HAVI 

No  Powsiui  except  such  as  are  conferred  by  resolution  or  by-laws  of  the 
stockholders,  which  by-laws  must  be  filed  with  the  county  recorder,  after 
which  all  contracts  made  by  such  officers  in  violation  of  the  by*laws  or  in 
excess  of  their  powers  under  them  shall  be  void  as  against  the  corporis 
tion,  but  binding  upon  all  officers  making  them  or  not  dissenting  there- 
from, such  officers,  by  virtue  of  their  office,  acquire  no  power  whatever. 
Their  office  is  dormant  until  they  have  been  vested  with  power  by  by- 
laws adopted  and  filed  by  the  corporation.  Until  then,  their  peraonal 
liability  does  not  begin;  tiiey  have  no  power  ex  officio,  and  can  do  no  act 
and  mkke  no  contract  which  will  be  binding  upon  the  corporation.    Id, 

18i  Cett  hab  Absolutb  Contbol  ovxb  Grade  07  its  Stbistb,  and  can  ele- 
vate or  lower  it  at  pleasure,  and  the  owners  of  adjacent  lots  cannot  call 
it  to  account  for  errors  of  judgment  in  these  respects,  or  demand  dam- 
ages because  they  may  be  inconvenienced  or  incur  expense  in  adjusting 
the  level  of  their  premises  to  that  of  the  street  for  the  purpose  of  ingress 
and  egress.    NeoinB  v.  CUy  qfPeoricL,  392. 

19l  Crrr  has  No  Mobs  Power  ovxr  rrs  Strbktb  than  Privatb  Individual 
has  over  his  own  land,  and  it  cannot  be  permitted  to  exerdBe  its  domin- 
ion over  them  to  the  injury  of  another's  property  in  a  mode  that  would 
render  a  private  individual  responsible  in  damages,  without  being  itself 
responsible.    Id, 

20l  Municipal  Corporation  cannot  Take  Privatx  Propzbtt  forpublic  use 
without  due  compensation,  any  more  than  a  natural  person  can,  and  the 
degree  to  which  such  property  is  taken  can  make  no  difference  in  the  ap- 
plication of  this  principle.    Id, 

XL  Cett  is  Liablr  in  Damagis  ior  TuBimfo  Stbxak  of  Mud  and  Watkr 
UPON  PRXMiBSS  of  a  lot-owner,  or  for  creating  in  the  neighborhood  of  his 
dwelling  an  oBemav^  or  unwholesome  pond.    Id, 

22,  Wherk  Acts  Which  Cause  Injury  are  Done  under  and  in  Conse- 
quence 07  DiRMonoN  07  CiTT,  it  wiU  be  regarded  as  the  superior,  and 
responsible  as  such,  although  it  does  the  work  by  contract.    Id, 

SS.  Bbidos  over  Streak  Crobsinq  Street  07  Crrr  is  Part  07  Street,  and 
it  ii  as  much  the  duty  of  the  city  to  provide  li^ts  for  the  bridge  as  for 
any  other  partioa  of  the  street.     CUif  qf  Chicago  v.  Powere,  418. 
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M.  UmnaaAL  OoBfOBAnov  is  hot  Iaablb  nr  DucAaas  for  iuhm  to  p«r 
form  dntifls  of  a  l^datJTe  or  Jndidal  natuo^  nor  for  etron  in  tfaoir  por- 
formanoe.    SiadAmim  t.  CUf  ^Laf<K§m^  460. 

25.  MunidPAL  CkntroBAXiov  n  Luxlb  iob  DiMAoas  Ranniinio  nHXK  Nn- 
OLSOT  to  perform,  or  from  nmkillfiilnai  in  tho  porlormance  o^  »  da^ 
parely  ministeriiL    AL 

M.  Crrr  is  not  Liablb  vob  Ik  just  io  lamviiWAL  oraidd  bj  an  iunilloiaBt 
enlvert  erected  in  »  street  bj  a  imOroad  oonpenj,  to  wliioli  the  oity  Iim 
granted  the  right  of  way  npon  the  street^  for  its  own  oae^  and  as  a  port 
ol  its  road-bed.    M 

17.  BiOHT  or  SiucnaH  <np  Towv  io  Pnonoon  abb  Dsishd  Subs  io 
WmcH  THEIR  Towv  n  Piett.  —Under  a  statute  proriding  tiiat  it 
shall  be  the  dnty  of  sdeotmen  "tosnperintendtheooneemsof  the  tow^ 
adjust  and  settle  all  aoooonts  agsinst  the  ssms^**  eto.,  th^j,  bj  Tirtae  of 
their  powers  as  sdeotment  and  witfaonl  the  delsgatjon  of  any  speciel 
anthority  for  the  porposs^  have  a  ri|^  to  proseeate  and  defend  saitB  te 
which  their  town  is  a  par^.    Jgfas  ▼.  Si^pkem,  217. 

m  AUTHOBRT   or  T6WV  8ELB0TKBH  IS  Ko  MOBB  PEBSONAL  TbVST  1H1E 

That  of  an  administrator,  a  oonsenrator,  or  a  goardian,  — sU  of  whoa 
may  sabmit  matters  within  their  eharge  to  arbitration.  ItL 
01  PdwEB  OF  Towy  to  SDEmr  Claim  ioe  DiiiAioEi  td  AEErrnsTMMi.^The 
ooort  in  this  case  was  inolinmi  to  hold  that  the  ssleotmen  of  a  town  hsv* 
power,  without  speond  anthority  from  it^  to  aabndt  to  aibitntun  a 
daim  against  the  town  for  damages.    ItL 

OO-XENANCY. 

L  Tbvaet  IE  OnaioE  oaeeot  ICaxetao  Aohoe  vqe  Un  aeb  OcouFJOBom 
against  his  co-tenant  unless  he  has  been  ezflloded  from  the  posnsnoa  by 
the  latter.    Onme  ▼.  Woffgomr^  483. 

2.  Btatdtb  Pbovheeo  ion  AonoE  bt  Jonrr  Tiejur,  eto;,  i^pdoat  Idsoa* 
tenant^  eto;,  for  reoehring  nMre  than  his  Just  proportion,  ooaslnied.    U, 

See  HinEAED  aeb  Wm^  1;  PABxnnm. 

00UB3S. 

L  Wbebb  It  SAmiAOTOEiLr  ArraAss  «o  AmLLAXB  Ooosir  teas  Beeqb 
BAS  IsTEETEEED  in  aaUng  np  the  record  below,  snd  that  the  party  ag- 
griered  thereby  has  not  had  an  cpportonity  sbice  its  disoofofy  to  apply 
to  that  court  for  its  correction,  and  that  Jnstioe  requires  that  he  shoold 
have  sooh  opportunity^  the  canae  will  be  continned  in  order  to  givo  him 
an  opportunity  to  apply  to  the  court  below  to  have  its  record  amimdej. 
Bergen  ▼.  RiggBf  830. 

1  ArrsLLATE  OouET  HAS  No  POWEE  TO  Ameed  Bbooedo  ov  Gooet  B» 
uyw,  or  to  make  any  order  in  regard  te  their  amandmenl    i(L 

Ei  OouET  Below  has  Amtle  Powee  to  Ameed  m  Beooeim^  upon  pnp« 
application  and  notics^  and  if  its  records  are  inootreet  in  any 
applioatJon  for  tiieir  eorrsction  should  be  made  to  that  oonrl    /dL 

See  Oeeiioeael 

OOVSNAlfm 
SeeDEEDa. 
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TAL  LAW. 

1.  Zbeit  at  Commoe  Law  n  Oommicteu  et  Seetaet  Wm»  P^ces  ef 
Bivo  in  house  of  her  mistress,  with  intent  at  the  time  ef  the  taking  %• 


Index.  815 

MOTert  H  to  hn  own  ue^  and  wlio  know  thai  tho  xiag  bckofed  to  bar 
nuBtran*    8ioi$  ▼•  dvnmln^i^  206i» 
IL  IvxnonoDiT  k>b  Stialdio  "SraPHSV *  Durxn^i  Hoo  will  hot  SuniAnr 
Oomnonow  for  stealing  "Fhilip"  Daniel*8  hag,    Bemdeif  ▼.  Cbmomt- 

H  AoQURTAL  los  Stxaldto  Homi  IB  Bar  TO  FBonBOOTioir  voB  Stialdio 
Waqov  AMD  HABin8S»  ^Hioio  tba  defendant^  by  tha  aanie  aot  and  with 
tiie  aama  int«nt»  took  a  hone^  wagon^  and  haraaai  from  anottiar,  and  two 
indiotmenti  wore  founds  one  for  stealing  tha  horae^  tha  other  for  stealing 
the  wagon  and  harness,  and  on  a  trial  for  stealing  tiia  horsey  the  defend- 
ant was  aoqmtted.    FUher  ▼.  OommomoenUk,  A2Q. 

4  If  Stolin  Qoods  abm  Taxxh  mo  Ajtotheb  Cofovrr  a  Kholavd  from 
the  one  in  whioh  th^  are  stolen,  it  is  theft  in  the  eonnty  into  whidi 
th^j  are  oarried.  Bat  the  law  is  otherwise  wlien  th^j  are  taken  from 
one  ooontry  to  another.    Stak  ▼.  Oumndrngt^  206. 

§b  TssfT  18  Oomimsp  nr  ComBomooT  on  MAMACBOURfl  bt  QhbWbo 
8tbal8  Qooim  nr  Ahotheb  Staxs  and  takea  them  iato  either  ol  the 
two  states  first  named,    /d. 

•  Lnnanonr  ithbbe  MAiini  Aor  or  1861,  Ckatrb  4^  Sionov  1,  ion 
Bvnonio  awat  Ubiiabbiid  Fiicalb  for  the  pupose  ni  prostitation, 
oannot  be  sustained  bj  ]iroof  that  the  def endant^  by  false  representations, 
proeored  her  to  go  with  him  to  a  neighboring  town,  where,  haTing  indnoed 
partial  intoxieation,  he  had  repeated  ssxnal  interoourse  with  her.  8tai$ 
T.  8io^  716. 

7.  iHBiOTMBiiT  IB  SumcnwT  uimxE  BaonaK  180  or  Kbbtvoei  CBmnrAL 
CoDB,  where,  altiumgh  it  statea  the  offense  to  have  been  eommitted  on 

the day  of  July,  1860^  end  was  foond  at  the  Hay  term,  186fi,  of  the 

oireait  eonrti  it  is  afterwards  ehaiged  in  the  indiotniea^  in  eipisss 
term%  that  the  offense  was  eommitted  before  the  finding  of  the  seaM^ 
/mms  ▼•  CbmoioMBSiittL  60Bi 

See  NunABOi^  4b 

DAMA0S& 

L  Baaanam  kat  si  FwfSD^  ab  Avnoxnro  Qammtm  or  Dakaah^  a  Ao> 
nov  oor  Oabb  ion  Odetaih  Allmxd  Falsi  avb  Feavsvlut  Bar- 
BBiiTASioira  in  sale  of  ohattel;  and  for  this  pupose  endenee  of 
fspieeenlsliuns  of  that  oharaeter,  not  speeifleaHy  alleged  in  the  deoUra- 
tion,  fl&y  be  admitted  as  tsnding  to  prote  it^  Monkomm  t.  Kmihtpf^ 
211. 

%  Oil  Who  BAB  Mm  F^bbmbidv  or  Lavd  hat  Baoom  vos  Damaoib 
DoNi  TKiBiTO,  it  seem%  as  sgeinst  all  persons  exeept  the  true  owner. 
Morm  V.  Imam,  417. 

t.  Ovi  Pnaov  OAmrov  n  MAm  Liaxli  a  DAicAioaB  noAvn  Hi  KxrowB 
Ahothxr  n  ABOUT  TO  Oomiir  Ublawfdl  Aot,  ef«n  thooi^  he  iuls 
to  protest  against  it.    OUberi  ▼.  i^nwem^  412. 

See  OoBvoBATHiiMB^  21-86^  28}  Lahslobb  abb  Tbvabi;  4|  LMALlteBn,2| 

Mabbud  WoMAB,  L 

DEBT. 

Agfiiwi  ov  0Dr  Lob  AaAorar  Imfobtbb  to  Baoofn  DucuB  ev  Ooobb 
IiiKn(nD  BT  Hnc    UniUd  8iaim  r.  Mmdoek  ^l* 
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DEBD& 

1.  DncD  ov  Laitd  to  L.  B.  ft  Oa  Teste  the  legal  title  in  K  B.  alflOflb  aadlib 
deed  ia  all  that  is  necessary  to  Test  the  legal  title  in  the  grantee  of  ite 
firm.      Winter  y.  Siodk,  57. 

8.  Warrantt  op  "  Indisputabui  akd  RATisFAcroBr  TiTLB  "  bj  the  grantor 
is  satisfied  if  his  title  is  good  and  valid.     /*L 

t,  Oraivteb  cannot  Rbcovbb  Monbt  Paid  under  a  contract  for  the  pur- 
chase of  land  containing  a  warranty  to  convey  an  "  indispntable  and 
satisfactory  title,"  if  the  title  of  the  grantor  proves  tft  be  good  and  valid; 
alUer,  if  it  proves  to  be  bad.     Id. 

1  WoBD  "Them "  vn  Covenant  of  I>eei>.  —  ''That  Baker  and  wife^  partj 

of  the  first  part^  for  them ,  heirs,  executors,  and  admmistmtor%  do 

oovenant^"  eta»  shoold  be  read  ''themselves'*;  and  the  oovenant  is 
the  covenant  of  Baker,  not  of  his  heirs,  ezeciitarB,  or  adnunistnton. 
Baker  v.  ffwU,  846. 

1  WoBDs  "  Heuks,  SxBODTcnui^  AND  AncnnaxRATaBa  **  axe  Subflubaoe  vh- 
DEB  Statute  or  Jujotcm,  and  it  is  wmeoessaxy  to  insert  them  in  a  oov- 
enant in  order  to  bind  the  grantor,  for  nnder  the  statate  the  heir  is  bound 
for  all  demands  against  his  anoeetor  to  the  extent  of  the  real  estate  which 
he  may  inherit,  whether  they  are  manifested  by  oovenante  of  the  anoertor 
or  otherwise.    Id,  • 

flL  Covenants  in  Deed  as  Fqxxows:  That  Baker  and  wife,  party  ol  the 
first  part,  for  them ,  heirs,  exeoators,  and  admimstratora,  do  cove- 
nant, grant,  bargain,  and  agree  to  and  with  the  said  party  of  the  sec- 
ond part,  his  heirs  and  assigns,  that  at  the  time  of  the  sealing  and 
delivery  of  the  deed,  they  were  well  seised  of  the  premises,  eto.,  in 
fee-simple,  etc,  and  had  good  right  to  sell  and  oonvey  the  same,  etc,— 
are  the  oovenante  of  Baker,  and  not  of  his  heirs,  executors,  or  adminis- 
trators, and  mean  that  he  was  well  seised,  had  good  right  to  convey, 
that  the  premises  were  free  from  encnmbranoes,  and  that  ho  woold  for- 
ever warrant  and  defend  the  title  to  them.    Id, 

7.  Covenants  of  Seisin  and  of  Good  Right  to  Cchtvet  are  im  prmmmil, 
and  if  the  covenantor  has  no  title^  they  are  broken  as  soon  as  made.    Id, 

$,  BlTBDEN  OF  PbOOF  IN  AOTION  FOB  BbEAOB    OF   COVENANT    OF   SeIBIN   IS 

npon  the  defendant  to  show  title  in  himself.    Id, 

8l  Quitolaim  Deed  fbok  Mobtqaoeb  to  mortgagor  of  mortgaged  premises  is 

prima  fade  a  release  and  satisfaction  of  the  mortage  lien,  and  is  also 

jnima  /aeie  a  bar  to  the  right  to  foreclose     Waiere  v.  Watere,  640. 
Ifll  Quitolaim  Deed  of  Mobtoaoed  Peemibeb,  from  mortgagee  to  mortgagor,, 

prevente  the  mortgagee  from  setting  np  the  mortgage  against  a  sabseqaent 
pnrohaser  from  the  mortgagor,  after  the  recording  of  the  qnitdaim  con- 
veyance, and  who  porchased  presomably  upon  the  faith  of  it.  Id, 
IL  Whebb  Owneb  of  Ab/oinino  Lots  of  Land  Contbtb  Both  on  Same 
Day  to  two  different  persons,  the  deed  to  the  first  grantee  excluding,  and 
that  to  the  other  including,  a  strip  of  land  kdd  down  on  a  plan  of  the 
tract  as  a  street,  but  which  has  never  been  laid  out  or  accepted  as  a  pub- 
Be  street,  the  fee  in  such  strip  passes  to  the  latter  grantee  And  the 
dauses  ia  the  deed  to  the  first  grantee,  "with  the  buildings  thereon," 
and  "  to  have  and  to  hold  the  above-granted  premisss,  with  all  the  priv- 
ileges and  appurtenances  thereto  belonging,''  will  not  pass  the  fee  to  so 
much  of  said  strip  as  is  covered  by  one  end  of  a  brick  staUe  erected  on 
the  lot  conveyed  to  such  grantee,  nor  to  a  portion  of  said  str^  used  •■  a 
passage-way  to  ssid  stable.      ITarreii  v.  Blaktf  748. 


UL  WnoB  OwxBt  €V  Two  Asjoiimio  Loi%  offm  Om  €v  Want  Oq«t» 

limiT  TABBAam-WAY  Ibagn  far  th*  iMoefii  of  tbo  othar,  on  tbo  nms  day 
oonveyB  them  to  two  different  parehMera,  the  right  to  me  the  peong^^ 
way  will  not  paM  as  an  easement  or  appurtenance  to  the  pnrdhaaer  of 
the  latter  lot,  nnleas  snch  nse  be  a  matter  of  strict  neoesntj.  Id, 
ISb  Geaktob  will  bb  Estopped  vbox  Alliozvo  that  Died  n  Inopbbativb 
BOB  Want  oy  Forkal  Dbuvbbt,  where  he  induces  the  grantee  to  be- 
liere  that  a  deed  had  been  ezecated,  which  made  him  the  owner  of  cer- 
tain premiseB,  and  permite  the  grantee  toaet  under  this  beUef  in  making 
▼alnable  improvements  on  the  land.     FFoAer  ▼.  WaOBorf  445. 

14   FOBMAL  DeLIVBBT  OF  DeED  TO  GbaBTEB  in  PSBSOlf  IS  UNXB0B88ABT.     If 

the  grantor  in  a  deed  intends,  when  executing  it^  to  be  nnderstood  m 
deUvering  it,  that  is  sufficient.  The  intention  of  the  party  is  the  ooii* 
trailing  element.    Id. 

16.  Fbopbrtt  mat  bb  Dbsobibbd  Of  Deed  bt  Reiebxnob  tkebbih  to  Air<- 
othbe  Deed  or  map  containing  a  description,  but  the  deed  and  the  instru- 
ment referred  to^  when  taken  together,  must  beas  eertain  in  respect  to 
the  description  as  should  a  description  contained  in  the  deed  itself.  Oorld- 
weUy,  Center,  131. 

Ifti  Wbebb  Dbbd  Refers  to  Map  Duly  Reoobdbd  is  Bboobdbe's  Offkh 
for  description  of  the  premises  conyeyed,  a  map  not  recorded,  but  pasted 
between  tiie  leaves  of  the  recorder's  book,  is  not  admissible  in  evidence 
with  the  deed  to  identify  the  land.  And  a  map  recorded  in  recorder's 
offioe  in  pencil  is  not  recorded  within  the  spirit  and  meaning  of  the  re* 
cording  act.    Id, 

17.  Ihvuhioiemt  DBscBiFnoR  nr  Deed.  —Description  in  a  deed  as  follows: 
"Lot  No.  1  in  the  subdivision  of  the  tract  of  land  on  the  new  county 
road,  and  known  as  Foley's  tract,  the  map  of  which  is  duly  recorded  in 
the  recorder's  office,"  is  insufficient  to  attach  itself  to  any  particular 
tract  of  land  without  the  aid  of  further  evidence.    Id. 

18l  Wbebb  Deed  Refebs  to  Map  fob  DEaoBiPTioif  of  Pbbmibbs  by  metet 
and  bounds,  no  map  is  receivable  in  evidence  with  the  deed  to  identity 
the  land,  unless  it  is  the  one  referred  to.    Id, 

19l  Whbbe  Laud  is  Oonveted  bt  Deed  containing  an  erroneoos  deseription 
thereof,  and  it  is  afterwards  sold  an  execution  under  a  proper  description 
as  the  lead  of  the  grantor,  the  party  acquiring  title  at  the  sheriff's  sale 
will  be  protected  and  treated  as  an  innocent  purchaser,  if  he  had  no  ao- 
tual  notice  of  the  first  conveyance.    HaUoway  v.  Plainer,  517. 

n.  BbOOBDINO  of  OOBVXTAirOB  Ck>BTAIHIMO  BbBOBBOUB  DB80BIFTIOR  of  th« 

land  oonveyed  does  not  impart  coDstroctive  notice  to  a  subsequent  pur- 
chaser. Id, 
n.  Deed  of  iRSAini  Pbbsoh,  though  Made  without  Fraud  ard  fob  Ad» 
qiUATB  CoRBZDERAnoR,  if  newT  ratified  or  affirmed,  may  be  avoided  by 
his  heirs,  not  only  as  against  his  immediat^i  grantee^  but  also  as  agaanal 
bona  Juie  porchasers  for  value  and  without  notice  from  suoh  grantee. 
Bim^  r.  ffobeoth  706, 

See  Bora  Fidb  Purcbasbbs;  OoRTRAon,  16;  Equxtt,  2}  Sfii»c%  17| 
iRBARirr,  2;  Mabbied  Wokrr;  TAaunoR,  4 

DOWER. 


L  DowHB  B  Fatobid  bt  Law,  but  whbib  Wxi^  fob  Faib  abp  Aimi> 
guAXB  Ooviidbbatior,  RsLiRQunHBi  hbb  Rioiit,  aha  wiU  not  be  p«^ 
Av.  DRa  Vol.  LZXZlX-tt 
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to  nmidiftte  h&t  ooolnol 
VMtoring  !&•  oomidiiirtMM  foosiTwi  by  Miry  to^Bliiv  wiUi  iatarak  froM 
tbo  time  of  ito  raompt  LMif  ▼.  /\Mdba(  ttS. 
%  Wbbui  HiraBAVi>  HAS  Ck>iiT&A0nD  TO  OoHYn'  Laks^  ahd  hd  Wzib 
AtTiBWABDS  RxFUBis  TO  Jozv  DT  Dud  and  yAliiMpiiah  hflT  doww,  the 
▼endee  may  either  accept  performance  by  the  husband  to  the  extent  of 
his  ability,  and  retain  so  nmeh  of  the  pozohaae-money  aa  ahall  be  propor- 
tionate to  the  ntmost  poaaiUe  ontetanding  or  oontingant  intefost  not 
oertairtly  conToyed  to  hinit  without  intereat^  ontil  the  title  ia  perfscted, 
or  refnae  aoch  partial  title,  and  have  his  action  for  damagaa  for  the  breach 
of  the  contract.    LeaA  ▼.  Fomejf,  674b 

KA8RMRNTS. 

WtaBH  TiTLB  TO  Two  AfijoxKiMo  Clo0E8  Bboomxs  United  zv  Ons  PXft* 
■OH,  an  snbordinate  righta  and  caaementa  are  eztangniahed.  And  if 
then  ia  a  private  way  over  soch  premises,  actnally  in  nse  or  designated 
en  a  plan,  and  no  one  else  has  a  legal  right  to  nse  it,  he  may  discontinnc 
it  in  ^ole  or  in  part,  and  may  aeU  and  oonTey  the  fee  in  the  land  over 
whidh  snch  way  was  laid  ont  or  nsed.     FFarren  t.  BUkit  748. 

sjBcnaNT. 

1.  PXiAIMTlff  Dff  AonOV  TO  BSOOVKB  RSAL  PBAPBRTT  B  Bfllil'LBD  TO  Rb- 

OOTSE  if  he  ahowa  a  paiamoont  title  to  any  part  ef  the  pmoiaei 
deacribed  in  hia  petitian.  /?m  ▼.  Ifibies^  604. 
8.  RiTUBV  ov  QffiOBB  Who  Skbtid  Pboobb  nr  Bjaonoorr  is  SuincnvT 
pBOor,  nnder  the  lUinoia  statnte,  that  the  defendant  waa  in  posaassiBn 
at  the  eommenoement  of  the  suit,  nnleas  he  files  a  plea  defying  ouch 
HanUmgr.  Stromg,  416. 

See  BxiODTOBs  avb  Abmuustjutos^  & 


EBONENT  DOICAIS* 

1.  BioBT  TO  BasiBTB  PBonDTT  fOK  PoBuo  Usi  NiB— iimT  lacurDBi 
PowsE  to  protect  the  pnblio  in  its  nse.    AMrook  t.  OwamomgeaBft,  616. 

2.  PllZTATB  BlOBIS  OAimOT,  DT  TlHB   OF  P&401^  BB  SlOBIinBD  tO  poblio 

eonvenience  or  neeeasity  without  foil  compensation.  Resist  t.  Oi^  qf 
Peoria^  392. 
lb  Act  OF  TiiflTBr.ATPiui  AimaoBitDro  PBivjn  War  to  bb  EscABusHBn 
ovBE  Lakd  against  the  owner*a  objeellon  ia  in  ▼iolation  of  a  constita- 
tional  provision  declaring  that  no  peraon  ahall  be  '*  disseised  of  his  free- 
hold "  or  "deprired  of  hii  property  **  "bat  by  the  Judgment  of  hia  peers 
or  the  law  of  the  land."  Lands  cannot  be  taken  against  the owner*a  con- 
sent except  for  pnUio  nse,  and  then  only  190Q  compensation  beiqg  first 
made.     NeMu  v.  Trumbo,  290. 

4.  OOHSriTDTIONAL  PROVISION  THAT  "FBOnaOT  OV  Ko  PBBK»  SHALL  Bt 

Takxn  iob  Pubuo  Usb  withoot  Just  Oohpbbsaxiob  "  does  bot 
MsAN  that  the  property  must  be  literally  taken  by  the  publio  aa  a  body 
into  its  direct  possession  and  for  ita  actnal  use,  as  in  the  caae  of  a  state- 
honse^  a  court-house,  a  fort,  an  arsenal,  a  park,  eto.  OlmMmi  t.  Camp, 
221. 
6.  "  Pubuo  Usb  "  Mbans  Publio  UssruLNBa^  UnLxrr,  ob  Awabtaob,  ob 
What  la  Productive  ov  Obkbral  Bbkbrt:  so  thai  any  appropriating 
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d  printe  property  1^  the  state,  under  its  ri^t  of  emliiMit  donMiii,  foe 
parpoees  of  greet  adventage  to  the  oommimity,  is  a  takhig  for  pnblio 
me.  The  term  ie  qrnonymooe  with  pablio  benefit  or  advantage,  end 
is  equivalent  to  the  statutory  phrase  '*of  oommon  oonTenienoe  and 
neceasity/'  used  with  referenoe  to  highways,   /d 

6i  FtowAGX  Laws  oy  Vabioub  Statu,  Allowhto  Lahd  to  si  Flowed  iob 
Mill  and  MANUTAonmnra  Purfosu^  abb  JunruriBD  dtov  PuxoirLB 
OF  PiTBLio  Bbnbtit.  Thos  the  Gonneotiont  aot  ol  1864^  known  as  the 
flowage  act,  has  been  held  oonstitntioDal:  See  Qen.  Stats.  Conn.,  Rer. 
of  1866,  p.  89.  Soch  taking,  in  Tiew  of  its  effiwt  npon  the  oommiinity, 
is  for  a  pnUio  nse.    Id, 

7.  No  P&BOiBB  Lzini  oab  bb  Dbawv  bbtwbbb  Pobuo  aud  Futatb  Ubbb. 
In  those  difficult  intermediate  cases  where  pnblio  and  priyate  interssts 
are  blended  together,  each  must  depend  on  its  own  peculiar  cixonm« 

A.  Ibbtangbs  of  Laws  Wbiob  batb  bbbb  Subtazhbd  fob  BaAaov  that 
''PcBUO  PoBFOBBs  AKD  UsBB  WBBB  TO  BB  FBomotbd^"  whsn  attaehsd 
upon  constitntional  objections.    Id, 

8l  Obibt-kill,  THOUGH  UPON  Owbbe's  Owh  Laitd,  kat  bb  of  Such  Obn- 
BRAL  UsBFiTLiiBas  AS  TO  CtoJUfXTfUTa  "PoBLZO  UsB."  The  nse  of  the 
null,  according  to  the  facts  of  this  particnlar  case^  was  f oand  to  be  of  a 
public  nature.    Id, 

HH  OWVBB  OF  BXSRIBO  OBm-MHA  IB  OHLT  PBOPBE  PBBSOH  TO  BbIBO  FbTI* 

TXOH,  uiTDBE  Flowaob  Aot,  to  flood  another's  land  by  a  miU-pond;  and 
the  fact  that  the  mill  is  in  the  posseasion  of  a  tenant  at  will,  by  whom 
it  is  run  on  his  own  account  and  lor  a  stated  renti  does  not  alter  the 
case;  neither  is  it  material  that  the  petitioner  had  raised  the  dam,  be* 
lore  his  application,  to  substantially  the  height  prayed  for,  under  a 
license  from  the  respondent  that  had  since  been  reroked,  and  had  wrong- 
fioUy  kept  up  the  dam  at  that  height.    Okiutead  y.  Camp,  221. 

IL  BviDBVOB  Propbblt  RBJBonED  OH  Hbabhto  of  pBTmoB  TO  Flow  Land. 
— Where  petition  for  right  to  flood  respondent's  land  Vy  »  mill-pond  has 
been  refenred  to  a  committee  under  the  statute,  it  is  proper  for  them,  in 
aaiMining  the  damagee  to  be  paid  to  the  respondent  lor  the  flowing  of 
his  land,  to  refuse  to  hear  evidence  offered  by  the  respondent  to  show 
the  Talue  of  his  land  to  the  mill  of  the  petitioner  if  flowed  as  pro- 
posed.    Id, 

18l  Ubdbb  Iowa  Statdtb,  Judombht  of  Dortuot  Codbt  in  the  form  oft  a 
Judgment  in  an  action  of  debt  condemning  land  for  the  right  of  way  for 
a  railroad  company,  and  assesning  the  Talne  thereof,  doee  not  pass  title 
to  such  right  of  way  to  such  company.  The  title  vests  in  it  only  upon  the 
payment  of  the  damagee  assessed.    Oear  y,  Dubuqm  tic  R,  R,  Cb.,  660. 

Hi  Dbtbiot  Coubt  of  Iowa,  ao  Fab  ab  It  Acts  in  the  matter  of  condemning 
land  for  public  use,  acts  under  special  statutory  authority.  Any  Judg- 
ment rendered  by  it  other  or  beyond  that  authorised,  by  statute  is  void, 
so  far,  at  leasts  as  it  exceeded  the  power  conferred.    Id, 

14  After  CoKDBMHATioif  of  Right  of  Wat  for  railroad  company,  it  may,  if 
it  finds  the  assessment  beyond  its  ability  or  interest  to  pay,  change  its 
route  to  some  other  locality,  being  liable  for  costs,  and  also  any  other 
expense  incurred  or  done  at  the  instance  of  the  company,  and  upon  the 
faith  of  its  acceptaace  of  the  route  and  assessment.    Id, 

16.  PnooBBDUios  FOB  CoNDBCNATioN  OF  RiOHT  OF  Wat  for  a  railroad  simply 
fix  the  price  at  which,  upon  actual  payment^  the  company  may  take  it; 
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and  h  unut  be  takonaiid  (he  temu  aiooepted  within  »  reMombb 
lor  if  there  Is  a  great  enhancement  of  price  between  the  time  of 
ment  and  acoeptaDce  the  owner  may  haye  the  right  to  <i^ma«<i  a  ^^ 
■MeMment.  fd. 
16w  Ukdxb  Statute  AiTTHOBZznra  Railroad  Compaioxs  to  Taks  ahd  Hold 
*'  lo  much  real  estate  as  may  be  necessary  for  the  location,  oonstruetion, 
and  oonvenient  nse  of  their  road,"  they  are  not  aathonzed,  nor  can  they 
be  compelled,  to  take  and  pay  for  a  right  of  way  which  has  been  ooo- 
demned,  bat  which  cannot  be  need  for  either  of  the  pnrposes  named  in 
the  statnte.    1<L 

17.  OWKXB  OF  LAin>  MAT  IfAIKTAIN  AonON  AOAIHST  BaILBOAB  CSqMPAVT  to 

recover  its  possession  where  the  company  takes  the  land  for  the  nse  of 
its  road  withjnt  the  owner's  consent,  and  without  first  lumng  had  tha 
damages  asiessed  and  tendered.  Ordham  ▼.  CohanbuB  eic  BaSbroad  Co,g 
498. 
IflL  On  HxAKiHa  of  PKnnoir  Pratinq  fob  Authobrt  to  Baibb  Dax  to 
HxiOHT  OF  EunrxN  Fekt  Fdun  Inches  to  flood  respondent's  land  by 
mill-pond,  the  committee  to  whom  the  petition  has  been  referred  nnder 
the  flowage  statute  may  canaistently  establish  the  dam  at  the  height  of 
ten  and  a  half  feet,  where  they  have  f  onnd  that  the  flowing  of  the  land 
as  prayed  for  in  the  petition  would  be  for  the  pnbUo  nse^    OlmMmd  t. 

See  OoBVORAinoNa  20;  NAYiOABLa  Bxtebs. 

ENnCBMENT. 
See  Cbhonal  Law. 

BQUTTY. 

L  OooBT  OF  BQurrr  has  Jubibdiotion  oyer  Bill  of  ObicPLAnrr  all^giiig 
that  sale  for  taxes  under  which  defendant  daima  title  is  ntterly  void, 
that  defendant  is  vezatioosly  using  his  pretended  deed  from  the  tax  col- 
lector, and  title  thereunder,  against  the  complainants,  not  only  interfer- 
ing with  their  tenants  by  demanding  rent  from  them,  but  throwing  a 
doud  of  suspicion  over  their  title.     PoOs  t.  Rote  and  CronhaTdt^  773. 

%  Same.  — Deed  mat  be  Canceled  under  Prater  for  General  Bslzef. 
Though  there  may  be  no  special  prayer  iu  such  bill  for  a  cancellation  of 
the  defendant's  deed,  a  court  of  equity  may,  under  a  prayer  for  general 
relief,  decree  that  the  deed  of  a  party  thus  acting  be  canceled.    Id. 

8b  Objection  that  Ck>MPLAiNANTs  in  Bill  Quia  Timet  have  not  Sxhi» 
ITED  WITH  their  Bill  Authoritt  under  which  a  trustee  in  equity  sold 
them  the  property  in  question  is  not  tenable,  the  sale  being  a  judicial  one; 
and  the  power  to  sell  having  been  recited  in  the  deed  of  the  trustee^ 
the  maxim.  Id  certum  est,  quod  certumreddi poieti,  is  applicable  as  well  an 
the  maxim.  Omnia  rUe  prcBwrmtntftr,    Id, 

4  Eqoitt  will  Interfere  to  Prevent  MuLTiPuaiTr  of  Suns  where 
ample  and  perfect  justice  can  be  done.    Id, 

5.  EQumr  will  not  Allow  Title,  Otherwisb  Clear,  to  be  Olovdsd  by 
a  claim  which  cannot  be  enforced  either  at  law  or  in  equity.    Id, 

6i  Pabtdes  to  Suit  in  Equht.  —  Where  a  debtor  assigns  his  property  to 
trustees  to  be  sold,  and  the  proceeds  to  be  divided  pro  rata  among  the 
creditors,  in  an  action  by  one  creditor  against  the  trusteee  for  the  account- 
ing and  for  judgment  for  his  pro  rcUa  share,  he  must  make  the  other  credi* 
tors  parties  and  the  assigniiT  a  defendant.    IfePhermm  v.  Parher,  129. 
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T«  OuuMiB  ov  Sonmr  wnx  Ajnvt  thjuk  Jtnuijiiufiui  fo  Kiw  Qmnom 
M  they  arise,  while  keeping  within  the  mlee  and  prind}^  on  which 
their  remedial  jnriadiotion  is  founded.    Dfmghatff  ▼.  Oreary^  118. 

iL  POWSE  TO    RXfOBM    InSTBUVXNTS  IS   EXSRCIBXD  BT  COUKTS  OV  EQUHT 

WTTH  Gbxat  Caution,  and  never  xmless  a  proper  case  is  made  by  the 
pleadings.  Where  complainant  has  made  an  iUegal  assignment,  and 
seeks  to  be  relieved  from  the  consequences  of  it,  the  coort  cannot  make 
9k  new  and  valid  assignment  for  him,  and  corwqaently  cannot  grant  him 
the  relief  he  prays.  Stndhtr  SCtkr.  TmkkjMt  28a 
flee  BxBOUTOBS  An  AmfDnsnuiOBfl;  Ihvavot;  Injukoixovbi  Pabjiixiomi 

Tbubib. 

ESTATES. 

I.  BlQDXn  TO  WOKAlTy  AVB  TO   OHTT.DKBIf  OT  BBB   BOBT,   MSatSS  «  joisi 

estate  in  them,  and  not  an  estate-taiL    Jlcyle  v.  Jonei,  873. 

%  BnCAINDBBMXR  UHDKB  WiLL  DO  KOT  OONIXB  UFOlT   TdtAMTS  lOK  Lm 

Ant  Oiebr  or  Gbxatkr  Estatb  than  they  took  by  the  will  by  agree- 
ing in  writing  that  the  latter  might  receive  the  property  without  any 
restriction  by  the  ezeentor,  and  without  giving  any  bond  for  its  forth- 
ooming  and  delivery  upon  the  termination  of  the  life  estate.  MehdoA  v. 
ffomifafon,  27ft. 

ESTATES  OF  DBGEDENTa 

Bmr  OF  Lanb  Whiob  n  rot  to  Bboou  1>uu  xnmh  Aim  Diate  ov 
JjUBOSL  is  a  chattel  real,  which  descends  to  the  heir  as  a  part  el  the  ia- 
beritanoe,  and  does  not  go  to  the  ezeentor  or  administiator.    Diaam  v. 

See  EznoTOBs  and  ADMUnjiiritATOEs;  Wnu. 

ESTOPPEL. 

CbMuraoA  D  Ebtofped  to  Skt  itp  against  his  prior  grantee  in  fee  or  wiib 
waixanty  a  title  subsequently  acquired.    CkUiU  v.  McChunejf^  64S. 

See  DssD8,'13. 
EVIDENCE. 

1.  COITRTB  WILL  JmOOLLLLY  TaKE  NotICB,  WITBODT  PBOOY,  OF  WhaTIVBI 

oaoHT  TO  BB  Obnbballt  Known  within  the  limits  of  their  jurisdie- 
tion.  Lai\fear  v.  Jiettkr,  658. 
2.  SunuDftf  CouBT  OF  Louisiana  will  Takb  Judigiai:  Notiob  of  Hisiobi- 
GAL  Facts  in  relation  to  the  source  whence  judges  of  courts  ove^whioh 
it  exercises  appellate  jurisdiction  derived  their  power  to  presidio  in  other 
tribunals  at  a  time  when  the  state  laws  were  merely  subsidiary  to  mili- 
tary rule.    Id. 

I.  JiTDIOIAL  NonCB  WILL  BB    TaKBN  THAT  ClTT  OF  MONMOUTH  IB  IN  WaB- 

BBN  CouNTT,  ILLINOIS,  and  it  will  be  presumed  that  the  city  of  Mon- 
mouth, Illinois,  was  intended,  where,  in  an  action  of  ejectment  in 
Illinois,  a  deed  offered  in  evidence  described  the  premises  conveyed  as 
"lot  6  in  block  1  in  Haley's  addition  to  the  city  of  Monmouth."  Hard- 
ing V.  Strong,  415. 
A.  €k)UBT8  Takb  Jodioial  Notiob  of  Facts  of  Unvabtino  Oocubbbnob,  but 
not  ot  the  vicissitudes  of  climate  or  of  the  seasons.  So  courts  will  not 
take  judicial  notice  of  the  time  when  crops  of  wheat,  oata^  and  barley 
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mttbira^  beoviM  tlie  tune  lor  tli«e  crops  to  mature  variat  gtmSStf 
different  parta  of  the  atatOi  and  even  in  di£fiBrent  spota  in  tbe 
looaUty.    DkB(m  Y.  irieeoll$,  Sl± 
ft.  CouBTa  ov  Louisiana  will  Notute  Judioiallt,  without  Pboov;  Ai& 
MiLTTABT  Orders  lasoed  by  the  commanding  general  while  New  Orleans 
was  held  by  the  United  Statea  troopa,  and  which  afifected  the  aotioii  ai 
and  the  proceedings  in  the  courts  of  Looiaiana.     Tajflor  v.  Oraham,  690L 

A.    WlTllBaS  MAT  BB  ASKXD  TO  StATB  DiFrEBSNOB  IN  VaLUB  BBTWEBV  HoBSB 

AS  Rbprbskntbd  and  as  actually  existing,  where  the  witness  knew  Urn 
horse,  and  is  skilled  in  judging  of  the  value  of  horses.    HcuksU  ▼.  MUeh' 
til,  711. 
7    Ofinioii  as  to  9tatb  or  Titlb  is  not  conclusive  of  the  par^a  lifi^ta  in  tb» 
premises.     WnUer  v.  Stock,  67. 

8.  Ofimion  or  Witnbbs  as  to  Statb  or  Pasty's  Titlb  is  not  admisaiWe  im 

evidence.    Id, 

9.  Admission  or  Wuolb  Bvtdbncb  is  not  Ground  roB  Gbahtino  Kbw 

Trial,  where  part  of  it  is  strictly  admissible  and  the  remainder  inadnds- 
sible,  unless  the  objecting  party  discriminates  between  admiaaible  and 
inadmissible  testimony,  and  confines  his  objection  to  the  latter.  Jfora- 
AoiiM  V.  Northrop^  211. 

10.  Wholb  or  Statement  Containing  Admission  is  to  be  received  together; 
and  the  only  limitation  to  receiving  in  evidence  the  statements  or  ad- 
missious  of  parties  to  the  suit  is,  that  they  must  relate  to  the  subject- 
matter  thereof.  All  of  statement  heard  by  witness  relating  to  the 
subject-matter  of  the  suit  must  be  given  to  the  jury.  The  witness  nmst 
state  all  he  heard;  and  having  done  this,  his  evidence  is  to  be  received 
for  what  it  is  worth.    Id, 

1 1.  Wherb  Witnbbs  Tbstijibs  to  Admission  made  by  a  party  to  the  anit^  bat 

says  *'he  only  heard  a  part  of  the  conversation,"  the  court  will  not^  ia 
the  absence  of  proof,  infer  tiiat  there  was  further  conversation  relating 
to  the  subject-matter  of  the  auit^  but  will  allow  the  statement  ol  the 
witness  to  go  to  the  jury.     Id, 

12.  When  Part  or  Conversation  is  Given  in  Evidence  against  a  party  aa 
an  admission,  he  is  entitled  to  have  the  whole  conversation  repeated,  aa 
well  that  which  is  for  him  as  that  which  is  against  him,  provided  it  re- 
lates to  the  subject-matter  of  the  suit.    Id, 

13.  Admission  as  Evidence. — ^What  Witness  Hears  of  conversation  in  rela- 

tion to  the  subject-matter  of  the  suit  is  the  whole  of  the  conversation,  so 
far  as  his  testimony  is  concerned;  and  if  there  was  conversation  with 
other  persona  at  the  same  time,  in  relation  to  the  same  matter,  and  ez- 
pSnatory  of  that  heard  and  that  not  heard,  it  is  incumbent  on  the  party 
objecting  to  show  what  it  was.    Id, 

14.  Admissions  as  Evidbnob. — Wkbbb  Pabtt  Claims  Bbnbucial  iNTBRBsr 
under  a  written  instrument  to  which  he  is  not  a  party,  not  having  signed 
it,  lus  admissions  as  to  the  purpose  for  which  it  was  executed  is  evidence 
against  him,  and  may  be  used  in  a  suit  against  him  without  first  prov- 
ing the  execution  of  the  instrument  by  those  who  have  signed  it.    Id, 

16.  Where  Pritatb  Writing  is  Produced,  pursuant  to  notice,  by  the  adverse 
party,  claiming  an  interest  under  it,  it  forms  an  exception  to  the  general 
rule,  that  before  it  can  be  received  in  evidence  its  ezeention  most  be 
proved  by  subscribing  witnesses,  or  by  proof  of  their  handwriting  whev 
they  cannot  be  produced,  or  by  proof  of  the  handwriting  of  the  makei 
when  there  are  no  subscribing  witnesses.     WWiamM  v.  Keifmr^  S13I. 


or  elainiB  a  benefidal  interert  under  it»  this  diapeaw  with  th*  neoanity 
of  giving  farther  proof,  beouieo  of  the  privity  of  interest^  and  notbeouie* 
of  the  poBseesion  of  theinatnunent  by  theparty  againat  whom  it  ia  offared 
in  evidence.     Id, 

17.  Recital  of  Onb  Dxid  nr  Avothxb  ia  evidence  of  the  fact  therein  redted, 
and  sapersedea  the  neeeaaity  of  introdnoing  any  other  evidence  to  eetah* 
liahit    I<L 

Sea  CosTSLAan,  12;  EmravT  Domain,  11;  PLSAsnro  An>  FltAonoi;  Wn- 


EXBOUTOBS  AND  ADMINISTRATOBa 

1.   ADMnriBTAAXOB  AFPOHfTED  IN   ALABAMA  OANVOT   Bl   SUVD  Dff  GlOBOU 

OoiTBT,  while  temporarily  within  ita  jnriadiotioii,  by  diatribateea  reaiding 
in  the  latter  atate,  for  miamanagement  and  waate  of  tha  fonda  of  the 
estate.    Jaekaon  v.  Joknaon,  263. 

%  FAnaaiT  of  Lboaohs  beiobx  Dibtb  Imfbofsb.  —  Adminiatntor  mnai 

.  pay  the  debts  of  the  estate  before  he  tnma  over  to  the  legateea  their 

share  of  the  property.    Payment  to  heirs  without  having  paid  the  debts 

ia  illegal,  contraiy  to  the  oath  of  office  of  the  administrator,  and  tha 

canse  of  freqnent  and  expensive  litigation.    McItUoah  v.  Eambktont  27d. 

S.  Dnm  MUST  bb  Paid  bbfobb  LiQAans.  Administrator  is  not  liable  for 
property  of  an  estate  lost  or  destroyed  without  any  fanlt  on  his  part; 
bat  where  he  pays  legacies  while  there  are  debts  yet  unpaid,  retaining 
negroea  and  other  property  in  his  possession  sufficient  in  his  judgment 
to  pay  the  debts,  if  this  property,  through  the  emanoipation  of  the 
slaves,  proves  insufficient^  he  will  be  personally  liable  for  the  deficiency. 
Id. 

K  NonoB  OF  ApruoATioH  of  Admihibtratob  fob  Lbatb  to  Sbll  Labd^ 
which  atatea  that  he  will  preaent  a  petition  "at  the  next  term  of  the 
Shelby  circuit  court  to  be  hdlden  at  the  court-house  in  Shelbyville,  on," 
etc,  and  is  published  in  a  Shelby  County  newspaper,  is  sufficient^  though 
the  notice  did  not  specify  in  what  county  or  state  the  court  was  to  be 
held  at  which  application  waa  to  be  made.    Moore  v.  Nett,  903. 

i   DbTBQT  in  PuBLIOAXION  of  ADMDIIBTBATOB'a  Koma  OF  Af  PLIOATION^FOB 

Lbavb  TO  Sill  Lahd^  in  not  atating  the  firat  and  last  days  of  the  publica- 
tion, is  cured  by  a  reoitsl  in  the  decree  that ''  it  appears  to  the  court 
that  notice  according  to  law  was  given  of  the  pendency  of  this  canse "; 
snch  a  recital  raiaea  a  presumption  that  the  court  received  other  evidence 
than  the  certificate  of  the  date  of  the  publication.    Id. 

0.  Whbb  Coubt  Oncqi  Obiaihs  JuBiBDnmoN  bt  Konoi  ahd  PBrmoN  for 
leave  to  administrator  to  sell  land,  it  mature  not  what  errors  may  inter- 
vene; the  title  of  tha  purchaser  is  proteeted  under  tha  decree,  and  thia 
role  appliee  aa  well  in  a  caae  where  tiie  aale  under  the  decree  is  attacked 
ooQaterally  by  bill  in  chancery  aa  in  direct  prooeedinga  to  reverse  the 
decree.  Id. 

7.  Bill  ih  Chabobbt  Fclbd  to  Sbt  asidb  Admihibxbatob'b  Salb  ahould  not 
be  regarded  aa  collateral  to  the  proceeding  in  which  tha  application  for 
leave  to  aell  ia  filed,  ao  far  aa  it  relatea  to  the  partiea  to  that  suit,  but  as 
to  purdhasera  whoae  title  derived  from  the  sale  is  sought  to  be  divested, 
it  is  aa  purely  collateral  aa  an  action  of  ejectment.  Id. 

8w  Bjbokmbnt  will  PumnHH  Amflb  Bbmbdt  to  Obb  QLADcma  Titlb 
against  a  party  in  possession  under  an  alleged  defective  administrator's 


UM,  a  no  ooDTvymoo  to  hm  ntt0r  bm  otw  mod  oimuto^^  wb  il  w  bbI 
neoeanry  to  resort  to  ohaaoeiy  to  set  asido  mioh  sale.    Id, 

9.  It  n  kot  EBBomAL  to  VAUDiTr  of  AmciiaBrBLAioE's  GUia  ol  Uadlkal 

he  shoald  make  a  report  thereof  to  the  ooorfc.    Id. 

10.  Exsodtob'b  Pubohass  of  Estatb  at  Pxtblio  Auonoir  is  Voidablb  at  tiM 
option  of  the  persons  interested,  unless  it  he  made  nnder  the  anthority 
•f  the  ooort^  or  with  the  fall  ooncorrence  and  consent  of  the  persona 
befiiofioially  entitled  to  the  property,  who  are  competent  to  oonsent^  evm 
thon^^  the  ezeeator  has  not  made  any  profit  or  obtained  any  advantage 
by  his  pnrohaae.    Faineett  v.  Ftmeett,  639. 

11.  ExBOUTOB  wiu.  HOT  Bx  Pebiuitbd  TO  Obbatx  IN  HnffHiff.F  Ihtbbbt  op- 
posite to  that  of  the  party  for  whom  he  acta,  nor  to  traffic  in  the  eatats 
for  his  own  emofaunent.     Id. 

1%  Undbb  Caldobkia  Pbobatb  Act,  AmoNiscBAniB  oahhot  bb  Subjbuud 
TO  JusoMXifT  m  permmctm  vpon  the  sole  gronnd  that  the  estnte  ol  tiia 
deceased  ia  indebted  to  the  plaintifil    Mpers  ▼.  McU,  49. 

See  OvABOiAH  AHD  Wabs^  2;  Husband  and  Wiv%  8,  IL 

EXBCUnONS. 

1.  In  Gontbbtb  bbtwxin  Judgmxht  Dbbiob  and  Pobobasib  unsui  Bzbcv- 
TiON  issaed  npon  the  Jndgmenti  it  is  competent  for  the  pnrdiaaar  to 
show,  by  the  pleadings  and  record  in  the  action,  that  the  judgment 
attached  as  a  lien  npon  the  property  pnrehased  by  him,  althoog^  in 
form,  npon  the  face  of  the  judgment  alone,  it  did  not  appear  to  be  a 
lien.    Mariham  v.  Budtmgkanf  590. 

S.  ExxounoNs  on  Pxbsonai.  Pbopxbtt,  Duly  Lkvxxd^  Biooiix  Lnors  a 
Ordxb  in  which  they  are  receiyed  by  the  sherifEL    Lecich  ▼.  /^bis,  375. 

8.  HoLDXBS  of  JmfioB  ExxounoNS  gannot  Gain  PBXFXBXNCk  otxb  Sxnbib 
ezecntions  duly  levied,  by  obtaining  possession  of  the  goods  levied  on,  or 
by  purchasing  previous  executions,  ot  by  being  the  first  to  take  steps  to 
set  aside  a  fraudulent  assignment  of  the  debtor's  property.    Id, 

4.  PuBGHASKR  OF  Eldeb  Exxgution  Suoobxds  TO  RiOBT  OF  Pbiobitt  that 

belongs  to  it»  but  he  cannot  tack  on  to  that  execution  any  subsequent 
execution  which  he  may  have  so  as  to  give  the  later  execution  priority 
over  intermediate  executions  in  favor  of  other  parties.    Id. 

5.  Whbn  Pebsonal  Pbopertt  has  bxxn  Oncb  Lbvixdon  by  Shxbiifitndki 

ExxcunoN,  he  has  it  in  the  custody  of  the  law,  and  it  is  not  essential  to 
the  lien  of  other  executions  in  his  hands  at  the  time,  or  snbsequentiy  re- 
ceived, that  they  should  be  levied.  If  the  first  execntion  be  satisfied  or 
otherwise  discharged,  the  subsequent  executions  will  authorize  and  re- 
quire him  to  retain  and  sell  it  for  their  satisfaction.    Id. 

6.  Fbaubulxnt  ob  C!ollu8IVX  Subbbndbb  of  Pbofkrtt  bt  Shkbiff^s  GD810> 

DIAN  after  it  has  been  levied  upon,  made  without  the  authority  of  the 
sheriff  or  of  the  plaiutifb  in  executions,  which  are  liens  -at  the  time  of 
the  surrender,  will  not  affect  such  Uens.     Id, 

7.  Execution  Likn  Created  in  LiFxnKX  of  Defendant  is  not  dissolved  by 

his  death,  but  may  be  satisfied  out  of  his  property  in  the  hands  oi  his 

administrator.     Kimball  v.  Jenkins,  237. 
8.,  Sale  uni>br  Execution  can  EirHER  bb  Sxt  asidx  ob  Confibmxd^  hot  not 

modified,  under  section  449  of  the  Kansas  Ck>mpiled  Laws.    Bom  v. 

HincAt  590. 
i.  Sale  of  Land  undkb  Execution  kat  bx  Sbt  aside  as  Intaud,  on 

Motion,  for  the  frandulent  conduct  of  the  officer  making  it»  orn 
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UnAtion  between  the  Judgment  creditor  and  a  third  person  to  prevent 
competition;  but  a  decision  either  way  vpon  snch  motion  will  not  affect 
the  ultimate  rights  of  the  partiaa,  nor  be  a  bar  to  an  action  to  determine 
the  ownership.  Id. 
l€i  Orosb  CoKFiBioNa  Salb  of  Lasb  undbr  ExsounoN  is  mot  Rbs  Judi- 
OATA,  in  an  action  to  recover  the  land  founded  on  such  sale,  so  as  to 
preclude  the  introduction  of  evidence  to  show  a  fraudulent  combination 
to  prevent  competition  at  the  sale.    Id. 

11.  TiTLB  TO  MOBTGAOS  OB  TO  NoTB  SeCCTBBD  BT  It  DOBS  NOT  PaSS  BT  BxI- 

ODTiON  Salx  of  Land  upon  which  the  mortgage  is  given.    King  v.  CSuh' 
fTiaiiy  366. 

IS.   8aLB  UNDEB  EXXOCTION  AGAIMST  BOTH  MOBTOAQOB  ASTO  MOBTOAOU  OF 

Lakd  passes  only  the  interest  of  the  mortgagor  subject  to  the  mort- 
gage.   Id. 
IS.  Salb  uhdbb  Exxodtiom,  Madb  Two  Days  befobb  Day  Fizxd  in  Koticb 
of  sale,  conveys  no  title,  where  the  purchaser  had  actual  or  constructive 
notice  of  the  irregularity.     Id. 

14.  Whxbb  Cbxditob,  bt  Undebstandino  with  his  Debtou,  Buys  in  Out- 
8TANDINO  Title  to  property,  for  the  purpose  of  protecting  a  title  thereto 
which  be  holds  as  collateral  security  for  his  debt,  he  will  be  deemed  to 
have  bought  it  in  as  a  trustee  for  his  debtor,  and  will  be  bound  to  convey 
such  titlo  to  the  debtor  whenever  the  latter  shall  repay  him  the  original 
debt  and  the  cost  of  buying  it  in;  and  without  any  special  contract  to 
that  effect^  he  will  be  entitled  to  charge  the  debtor  with  the  cost  of  buy- 
ing it  in,  and  interest  at  the  rate  paid  for  the  original  loan.     Id, 

15.  Whebx  Plaintiff  in  Execution  Pubchases  at  Sale  thebeundeb,  he 
is  protected  against  the  outstanding  equities  of  an  adverse  claimant, 
unless  such  equities,  which  must  be  alleged  and  proved,  are  so  strong 
and  persuasive  as  to  prevent  the  application  of  the  rule  relating  to  third 
parties  who  purchase  at  such  a  sale;  that  when  they  purchase  without 
notice  of  outstanding  equities,  they  are  not  affoeted  by  them.  Bvtterjield 
V.  WoMij  567. 

16.  Salb  afteb  ExpibatioN'  of  Retubn  Day  of  Exxoution  does  not  affect 
the  title  of  the  purchaser  thereat.  If  the  officer  levies  the  execution 
before  the  return  day,  he  may  afterwards  complete  the  sale.    Id* 

17.  Execution  Sale  of  Whole  Tbact,  and  not  Pabt,  is  not  necessarily  re- 
quired of  sheriff  where  the  writ  directed  him  to  prooeedt  to  sell  the  lot 
in  conformity  with  the  statute.  He  might  have  made  a  division  of  the 
lot  if  the  same  was  practicable,  or  have  sold  only  so  much  of  it  as  was 
neoessary  to  have  satisfied  the  decree.    Southard  v.  Perry ^  587. 

18.  If  Judgment  Cbeditob,  in  Endxavobing  to  Redeem  fbom  Pbiob  Exe- 
cution Sale,  pays  the  redemption  money  and  procures  the  levy  to  be 
indorsed  upon  his  execution  before  the  expiration  of  the  year  allowed 
to  the  debtor  in  which  to  redeem,  this  is  an  irregularity;  but  if  the  sale 
under  such  levy  should  not  be  made  until  after  the  expiration  of  the 
year,  the  debtor  not  having  redeemed,  and  the  prior  purchaser  acquiesces, 
waives  the  irregularity  of  the  premature  redemption  and  levy,  and  re- 
oeives  the  redemption  money,  the  redemption  cannot  be  attacked  for 
irregularity  by  the  judgment  debtor.    Bl/aar  v.  ChamiMti^  S22. 

It.  Rights  of  Pubohasxb  at  Execution  Salx  by  Judomxnt  Cbbditob,  who 
has  redeemed  from  a  prior  sale  on  exeoutioii,  relate  baek  to  the  time 
when  the  lien  under  the  proceedings  from  wbieh  the  redemption  wm 
made  first  attached.    Id* 


826  Index. 

90.   PoiMTHAIIMr  OTTPBm  JplKili»NT  AMD  BX»ODTI01I,  FiLntO  HP  BlIA  DT  CbAM^ 

CWBY  TO  Rbdkbm  from  a  prior  tnut  deed,  will  not  be  required  also  te 
redeem  from  an  absolnte  deed  held  by  the  same  party,  which  waa  given 
to  aeoore  other  indebtedneaa  than  that  aecored  by  the  trust  deed,  if  the 
abeolute  deed  was  not  recorded  until  after  the  lien  under  which  the  ex^ 
eution  purchaser  daima  attached,  although  made  prior  to  that  time.  I^ 
howeyer,  the  purchaser  wishes  to  have  the  absolute  deed  canceled,  he 
must  pay  all  the  debts  secured  by  it.    ItL 

81.   PUBCHASUt  AT  EXSOUTION  SaLI,  SSXXHIO  TO  RiDKDf  VBOM  TrUST  DxID 

which  is  a  prior  lien,  cannot  ask  relief  from  a  penalty  provided  by  sudi 
trust  deed.    Id, 

12.  Whxrb  Pubooaseb  at  Ejocotiov  8alb  Souobt  to  Bxdkem  from  prior 
deed  of  trusty  the  holder  of  which  also  held  an  absolute  deed,  which,  how- 
ever, was  recorded  subsequent  to  the  judgment  under  vdiich  said  pn^ 
chaser  claimed,  and  the  grantee  under  such  deeds  had  gone  into  poasessioD 
and  made  valuable  improvements,  which  he  was  regarded  as  having  done 
in  good  faith,  under  tiie  belief  that  he  owned  the  land,  it  was  held  that 
the  redemptioner  must  pay  the  value  of  permanent  improvements  at  the 
date  of  the  redemption  made  by  such  grantee  prior  to  the  filing  of  the 
bill,  and  also  all  taxes  paid  by  him,  with  interest  from  the  date  of  pay- 
ment.   Id, 

C8.  Whsbb  Law  is  Silkut  as  to  RsruBsr  of  Writs  ov  Sketobb  aitd  Salb, 
the  court  cannot  say  that  the  tardy  action  of  the  sheriff  in  the  execution  ol 
the  writ  renders  a  sale  made  under  it  a  nullity.     Taiflor  v.  Oraham,  699. 

24.  Rkquiremknts  of  Statuts  of  Louisiana  as  to  Retuui  of  Wbitb  oi 
Fieri  Facias  do  not  apply  to  writs  of  seizure  and  sale.    Id, 

fb,   DORNDANT  IN  EzBOOTION  OAIVNOT  Ck>MPLAIN  OF  SHERIFF'S  SaLB  OF  PrOP- 

brtt  in  Lumf,  unless  he  alleges  and  proves  that  he  vainly  required  the 
sheriff  to  sell  it  in  distinct  and  separate  parts.  Id, 
28.  Reoularitt  of  SHXRiFr's  Sale  is  Presumed,  and  the  presumption  is 
not  rebutted  by  the  silence  of  the  sheriff's  deed  as  to  whether  there  was  an 
aUaBjieri/adaB,  or  a  vendUioni  eaaponas^  in  the  absence  of  evidence  alkmdt 
by  the  attacking  party.    ChikU  v.  McCfheme^,  64A. 

27.  That  Sheriif's  Sals  was  Madr  after  the  time  allowed  l^  statute  from 
the  teste  of  the  execution  is  a  mere  irregularity,  and  does  not  render  the 
sale  utterly  void.    Id, 

28.  Promise  of.  Purchaser  at  Sheriff's  Sale  to  Pat  Purchasb-korbt  n 
without  Consideration,  where  the  judgment  defendant  has  no  titie 
in  the  lands  sold,  and  a  bid  made  under  a  mistake  of  fact  in  this  re- 
spect does  not  bind  the  bidder.  If  the  purchase-money  hss  been  paid^ 
he  may  recover  it  back  from  the  judgment  defendant.  JuUan  v.  BeH 
460. 

89.  EQurnr  OF  BxDEMpne?  of  JuDOMEHTDKrENDAET  in  Real  EsEATB  is  sub- 
ject to  the  lien  of  a  judgment  rendered  against  him  in  the  coontyin 
which  the  land  is  situated.    Id, 

WSk  Purchaser  of  Equitt  of  Redemption  at  Shcbof's  Sale  succeeds  to  the 
rights  of  the  judgment  plaintiff  and  may  redeem  as  against  a  prior  en- 
cumbrancer^  before  foredlosure  and  sale,  although  he  or  the  judgment 
plaintiff  may  have  been  a  party  to  the  f  oredosuze  suit.    Id, 

II.  Purchaser  at  Bzbootxon  Sale  Who  Purohasbs'  Bquhablb  Title- of 
Defendant  thereby  acquires  no  superiority  over  prior  rights  of  third 
persons,  although  at  the  time  hO  had  no  notice  ol  the  earistenee  ef  sneb 
rights.     WaUaoB  v.  Barile,  684. 
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52.  QvB  Who  PuBOBAsn  at  Tbaoartoa  Sale  Equxxabli  Tei&b  ov 
pBBTCtt  ImyB  «t.  hiS  peril,  taking  inch  equity,  and  no  man»  11 
equity  is  aaperior  to  tlie  rights  of  others,  lie  takes  the  fmits  of  his  par* 
chase;  if  inferior  or  equal  only,  it  is  of  no  valne,  even  though  the  phun- 
tiff  had  no  notice  at  the  time  of  his  purchase.    Id, 

53.  JuBiBDionoN  OF  Apflkution  tos  iNjTTNonoN  TO  RviRAiir  Salb  of  Rxal 
Ebtatb  upon  an  execution  issued  upon  a  Judgment  rendered  in  an  In* 
ferior  courti  determined.    J)ai9l$  t.  Ckurk,  471. 

See  EzBHFTioif  8. 
EXEMPnONa 

« 

Waitxb  of  "KxMMnum  Laws,  contained  in  note,  will  not^  when  judgment 
is  obtained  thereon,  entitle  plaintiff  to  lery  execution  upon  property  d 
defendant  exempt  from  ezeention  under  tiie  general  laws  of  the  stete. 
Such  wairer  is  contrary  to  public  poliqy,  and  will  not  be  enforced.  Crn^ 
Hb  ▼.  0*Bfim,  048. 

FENCES. 
See  Bazlboau. 

FERRIES. 

1.  FomnuTBOir  ov  Fbbbt  Biobt  is  in  Ownkbbhip  of  Soil,  or  In  tiie  exiw^ 

cise  of  the  right  of  eminent  domain.  J^enomdOe  ▼.  LouitMe  Ferrp  Oo,, 
485. 

2.  Cirr  BAB  Ko  Right  to  Ckabqb  Whabfaob  against  owner  of  Isny  Hgjil 

when  the  daim  arises  out  of  the  right  of  ferriage.    Id, 

FIXTURES. 

1.  Aa  bxtwbbh  Vbkbob  and  Vbbdbb^  FBurr-rBBBS  and  Obnakbbtal 

Shbubbbbt,  though  grown  for  nnrseiy  purposes,  are  annexed  to  and 
form  part  of  the  freehold,  and  pass  by  a  sale  of  the  land;  but  the  rule 
would  probably  be  otherwise  as  between  landlord  and  tenant.  Smith  ▼. 
Price,  28L 

2.  Vendor  cannot  Vabt  Wbtitbn  Ck>NTRAOT  of  Salb  of  Land  by  eri- 

dence  of  a  contemporaneous  Terbal  agreement  that  fruit-trees  and  orna- 
mental shubbery  growing  upon  said  land  for  nursery  purposes  should  be 
reserved  from  and  not  pass  by  such  sale.    Id. 

3.  iNjuNonoN  LiBB  TO  Rbbirain  Vbndob  fbom  Rbhoyino  from  tiie  land 

sold  treee  and  shrubbeiy  which  one  affixed  thereta    Id, 

FLOWAGK 
See  CoBBixTUTiONAL  Law;  Bkznbbt  Domain. 

FBAUB. 

1.   SXAIXMBNT  FaLSB  IN  VaOT,  UtTKBBD  FOB  FBAUSmiBNT  PUBFOBB^  whioll 

is  accomplished,  haa  the  whole  effect  of  fraud  in  Mimiilmg  oontraot^ 
alihouj^  the  person  uttering  the  statement  bdieved  it  to  be  true.    Wood 
nifr.  Oamer^  477. 
t.  F^^VD  WILL  NOT  BB  Pbbsumbd;  It  mubt  bb  Pbotbd.    SmOh  y,  Tule^  167 
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1.  Hxm  OoouFT  Placi  of  thkb  Angbsiob,  and  eumot  claim  ai^  ctiisr  ar 

greater  right  in  hia  property  than  he  ooald  inaintiiin.    P«k  ▼.  Bi'wmmm 
ghn,  195. 
S.  If  Ixtsndsd  Girr  of  Land  was  so  Madb  as  to  bb  Lbqal  axd  Vaio 
AGAiNflT  Angsstob,  it  wiU  be  tfqiially  binding  upon  the  heira^  for  th^ 
sncceed  only  to  soch  right  or  title  in  his  lands  as  he  held  at  the  tune  off 
his  death.    Id. 

%  IlTTENTION  TO  MaKK  GllT  IS  Uv ATAZLZKO  FOB  AhT  PuBFOBB  IF  ITOT  Ga»> 

BUD  INTO  Bffbct;  and  if  the  gift  ia  made^  the  intention  to  make  it  is 
necessarily  implied.    Id, 


GUABDIAN  AXD  WABD. 

1.  AFPonnncENT  of  Gitakdian  of  Ohildkbn  Who  Rmra  nr  Anoihbb 

8tatb  is  Void,  as  they  were  not  within  the  jnrisdietion  of  the  conrk 
The  validity  of  the  judgment  may  be  questioned  in  any  court  or  pro* 
oeeding  in  which  it  is  attempted  to  be  used.    Bojfd  v.  OkuSf  252. 

2.  ExxcuTOB,  AS  SuoH,  HAS  No  BjQHTS  AS  GcABDiAN,  uor  has  he  any  aa- 

thority  over  the  minor  children  of  his  testator,    /d. 

8.  Ck>UBT    MAT    EtKRDTSK    TTS    DiSGBlTION   AS    TO    WH08B    CUSTODT   CHII» 

SHOULD  BB  GiYXN  INTO  when  the  child  is  brought  before  it  on  AaAaas 
eorfut,  and  a  reviewing  court  will  only  interfere  in  case  of  a  flagrani 
abuse  of  this  discretion.    Id, 

HABSAS  OORPUa 
See  GuABDiAN  and  Wabs^  2. 

HIGHWAT& 

1.  JUDQMKNT  RbOOVBBBD  A0AIN8T  ClTY  FOB  DAMAGXB  RbSULTUIO  FBOK  I>B- 

FBCT  IN  Onb  OF  ITS  HiQHWATs»  Consisting  of  an  excavation  therein,  ia 

conclusive  upon  the  person  who  made  the  excavation,  in  a  subsequent^ 

action  brought  by  the  city  against  him,  after  notice  of  the  action  against 

it  as  to  the  existence  of  the  defect,  the  injury  to  the  former  plaintiff 

while  in  the  exercise  of  due  care,  and  the  amount  of  the  injury;  and  evi* 

dence  is  not  admissible  in  such  action  on  the  part  of  the  defendant  to 

prove  that  be  was  not  guilty  of  any  negligence,  and  that  he  properiy 

guarded  and  covered  the  excavation  when  he  left  off  work  on  the  nigjht 

the  alleged  injury  was  received.     City  qfPartkind  v.  Bichardaon,  720. 

9.  Pabty  Guiltt  of  Nuisanob  in  Making  Excavation  in  Pubuo  Highway 

IB  responsible  for  all  injuries  resulting  therefrom  during  its  continnanoa. 

Id. 

See  OoBFOBATiONS,  16-20^  23w 

HOMESTEADS. 

1.  Fbderal  Hombstbad  Act  of  Mat  20,  1862,  Grantino  Hombstbasb  to 
Settlers  on  Public  Lands  dobs  not  Forbid  Voluntabt  Alienatiov 
ef  the  land  by  the  grantee  who  has  acquired  the  same  as  a  homestead; 
and  such  alienation  may  be  by  an  absolute  conveyance  or  mortgage. 
Kirkaldie  v.  Larrabee,  205. 

S.  Upon  Death  of  Husband,  Wdb  mat  Continub  to  Oocuft  Wholb  of 
HoMB.?rEAD  until  Otherwisb  Disposed  of  according  to  law,  and  the 
fact  that  the  widow  marries  again  does  not  render  the  homestead  UaUe 
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to  partition  at  th*  nit  ol  the  dtocMed  huilMiid*!  hdn,  NkUa»  T. 
i*nreaeU,  572. 
H  Upoh  Dxath  of  Hvbbakb,  Widow  is  Eivtitlxd  to  Whols  of  Howbtbab^ 
AHD  ALSO  TO  HKE  Sharb  OF  Otmui  Propbbtt,  and  in  case  of  parti- 
tion, the  homestead  will  not  be  included  in  the  share  awarded  to  the 
widow,  bnt  she  will  be  allowed  to  occupy  the  homestead,  and  will  in  ad- 
dition be  awarded  her  share  of  all  the  remaining  property.     Id, 

4.  JUDGMXMT    Lnur  DOES  NOT    ATTACH    TO   PrKMTSIW  HxLD  AS  HoMBSTSAD 

during  the  time  that  they  continue  to  be  so  held;  and  during  such  time 
they  are  in  the  same  situation,  with  reference  to  a  judgment  lien,  as 
though  no  judgment  existed  against  the  owner.  But  when  exemption 
as  a  homestead  shall  from  any  cause  cease  to  exist»  and  the  premises  be- 
come liable  to  lery  and  sale,  then  the  first  levy  thereafter  will  bind  the 
property,  whether  the  writ  be  issued  upon  a  senior  or  a  junior  judg- 
ment.   BUa  ▼.  Oart,  890. 

HUSBAND  AND  WIFK 

L  At  Common  Law,  Hubbakd  and  Wifn  do  not  Taxb  Rxal  Bstatb  ah 
Joint  Tenants,  or  tenants  in  common,  but  both  are  seised  of  an  entirety, 
and  neither  can  dispose  of  any  part  of  the  estate  without  the  assent  of 
the  other,  the  whole  renudning  to  the  survivor;  and  the  Indiana  statute 
has  not  changed  this  common-law  rule.    DaoU  v.  Ciarh,  471. 

t.  Husband  does  not  Agquibb  Ant  Legal  iNTBRBarr  in  Lands  of  Wifk 
under  Indiana  statutes,  but  the  same  and  the  profits  thereof  remain  her 
separate  property.    Id, 

8.  Husband  has  not  Suoh  Bstatb  in  Lands  conveyed  to  himself  and  wife  as 
is  subject  to  sale  on  execution.  The  right  of  survivorship  does  not  con- 
stitute a  contingent  or  vested  remainder,  but  is  a  mere  incident  of  the 
estate.    Id, 

4.  Husband,  while  Febb  fbom  Debts  and  Liabiutibs^  mat  Make  Valid 
Gift  to  his  Wife  of  either  real  or  personal  property  which  at  the 
time  was  the  common  property  of  the  husband  and  wife;  and  the  same 
willr  become  her  separate  property,  and  not  be  liable  for  the  husband's 
debts  afterwards  contracted.     Peek  v.  Brummaghn,  195. 

ft.  Title  to  Land  Vests  in  Wife  as  Gift  where  the  husband  purchases  it, 
pays  for  it  out  of  the  common  property,  and  directs  the  conveyance 
thereof  to  be  made  to  her  as  a  gift.    Id. 

0.  Pbbsumftion  of  Law  that  Land  is  Ck>MMON  Pbopbbtt  of  Husband  and 
Wdb  when  the  conveyanoe  is 'made  to  either,  and  recites  a  valuable  con- 
sideration not  stated  to  be  the  separate  property  of  either,  is  not  conclu- 
sive, but  parol  evidence  may  be  admitted  to  show  that  the  titie  was 
taken  as  the  separate  proper^  of  one  of  the  spouses.    Id, 

7.  Whbbb  Husband  Ebbcts  House  on  Land  Which  is  Wife's  Sepabate 
Pbopbbtt,  and  in  so  doing  uses  money  which  is  the  conmion  property  of 
the  husband  and  wife,  the  house  forms  a  part  of  the  real  estate^  and  be- 
comes the  separate  property  of  the  wife.     Id, 

8w  AmmnsTBATOB  of  Dbobasbd  Husband  oannot  BiAiNTAiN  Ant  Claim 
AOAIN8T  HIS  SuBViviNO  WiFB  in  relation  to  property  claimed  by  her  as 
her  separate  property,  which  the  deceased  husband  oonld  not  have  sno- 
oessfnlly  asserted  in  his  lifetime.    Id, 

t.  Hubbabd's  Lien  on  Witb's  Sepabate  Pbopbbtt.  —Where  hnsband  vol- 
Batarily  expends  money  whidi  is  common  property  in  building  a  house 
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on  land  wbibh  is  the  wife's  separste  property»  1m  has  no  Hen  en  the 
or  land  thereof,  nor  have  his  ereditors  after  his  decease.    Id, 

10.  Rights  of  Gbnxral  Cbxdrobb  of  Dmbasbd  Husbamd  as  to  Pboeritt 
GivBN  TO  WxFi. — Where  the  husband  dnring  his  lifetime  conyejed 
property  to  his  wife  so  as  to  make  it  her  separate  property,  and  which 
conveyanoe  was  not  made  to  defiaad  his  creditors,  the  general  creditofs 
after  his  death  cannot  have  it  declared  crnnmon  property,  for  the  puiposs 
ol  applying  its  proceeds  in  payment  of  their  claims^  nor  hav«  thej  any 
lien  which  they  can  enforce  thereon  for  that  pupose.    Id, 

11.  In  AcmoN  vt  Subvitixq  Win  aoabibt  ADimnBTRATOB  axd  CuoxnoM 

OF  HXB  DlCKASBD  HnSBAHI^  TO  EVJODT  SaLB  OF  KEB  SXPABATB  PbO»- 

KBTT  for  payment  of  his  debts,  the  court  will  not  direct  in  what  man* 
ner  a  mortgage  gi^en  liy  the  hnsband  and  wife  on  both  ccmmffln  and 
Bsparato  property  shall  be  satisBed,  where  the  mortgagee  has  pieacnted 
his  claim  for  allowance  against  the  estate,  and  does  not  seek  to  injvre  er 
impair  plaintiff's  rights.    Id, 

12.  Pkofkbtt  will  bx  Fbbsuicbd  to  bb  Cokmov  Pbopsbit  where  It  is  ael 
shown  to  beUmg  toeither  spouse.    Peek  ▼•  BrummoffSm,  IMw 

See  DowxB;  HomTBAM;  Mabbimo  Wombv. 

INFANOY. 

1.  At  Ookmob  Law,  whbm  Ibfabt  Hbtb  wab  Subd  UFOfW  Sfboiaut  Qbu- 

oation  of  Aboibtob  chaigeaUe  upon  the  inheritance,  he  mjght  pimy 
that  "the  parol  demur,** — in  other  words,  that  tiie  proceedings  be  stayed 
nntil  he  shoold  attain  his  majority;  bat  this  privilege  was  confined  to  the 
heir  alone^  and  did  not  extend  to  devisees.    Jcfee  ▼.  McAvog,  172. 

2.  Iir  Sum  aqainst  Ixfabt  '*Hxib8,"  Ooctbxb  of  Bquitt  Followed  Ex- 

AMPLB  OF  CoKMOH-LAW  OouBTS  where  the  equity  depended  open  the 
liability  of  the  heir  to  pay  oat  of  the  descended  assets;  bat  in  a  oertaia 
class  of  cases  affecting  the  title  of  infants  to  real  estate,  they  adopted 
another  rale,  by  which  a  clanse  was  inserted  in  the  decree  giving  the  in- 
fant a  day  after  becoming  of  age  to  show  canae  against  it.    Id, 

8w  Pabol  Dbmubbeb,  uroN  Whiob  Bnoubh  Eqvitt  pBAoncne  ur  Surri 
AGAnrsT  Ibfaht  Hubs  was  Fouhdxd^  has  been  aboUshed  by  statots 
in  England,  and  in  some  states  of  the  American  Union  where  it  once 
prevailed.    Id, 

4.  Ibfant'b  Biobt  ititdbb  Calhobkia  Pbaoticb  to  bayb  Day  Qirxir  n 
JuDOMEBT  TO  Show  Caxtbb  AOAiBflT  It  is  qaestionable  in  any  case  or 
under  any  drcumstances.    Id, 

6.  Even  ubdbb  Law  Which  EimrLBB  Ibfabt  to  havb  Dat  Gnrxif  m  Juno- 

xbmt,  It  is  Sdcplt  Ebbobboob  if  the  judgment  is  ahaolttte^  giving  ne 
day,  and  it  will  be  reversed  or  modified  on  appeal;  or  if  properly  at* 
tacked  by  a  direct  proceeding,  will  be  vacated  for  the  error  and  irregu- 
larity. Such  a  judgment  is  only  voidable,  not  void,  and  is  valid  until 
reversed  or  set  aside.  Id, 
f.  Ibbbbtion  of  Olaubb  ''Qivoio  Dat,"  bto.,  m  Dbobbb  fob  Cobvbtaboe 
BT  IvFAHT  OF  HO  EsTATB  wss  SO  strictly  insisted  upon  in  all  cases 
under  the  English  equity  praotioe  that  the  omission  of  it  was  oonsidefed 
as  error  in  the  decree.  Such  omission,  however,  did  not  make  the  da- 
eree  void.    Id, 

7.  Ibfaht  DbfbUdabt  n  ab  Muoh  Bouvb  bt  Dbobbb  in  Bquxet  ab  Pbbbm 

OF  Full  Abb.    So  where  an  abaoluto  dseree  is  made 
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■at  who  b  vnder  age^  ho  will  not  be  pennittad  to  dispato  it»  imlni  upon 
tho  nine  gronnds  as  an  adult  might  have  dinpated  it,  foch  as  imid,  eol- 
Insioii,  or  error.  Id. 
8w  Fbopbb  Mods  or  IxpxACBDro  Diqebi  aoazhbt  ImrANT  ufon  Avt  Suni- 
czKirr  Ground,  indnding  error  or  irregalarity  in  entering  it  without 
giving  a  day  in  thoee  cases  in  which  the  infant  is  entitled  to  it|  is  by  bill 
of  review,  snpplemental  bill,  or  original  bilL     Id, 

9.  JXTDOMZNT    AOAINflT    Ilf 7AKT  WhIGH    IS    MeSELT    ErBOKIOUS,    AKD    NOT 

Void,  mat  bx  Cobkbcted  on  Apfxal;  if  frandulent,  or  obtained  by  col- 
Inaion,  it  most  be  attacked  in  a  direct  proceeding,  and  not  collaterally. 
Id. 

10.  No  COLLATBRAL  ATTACK  GAV  BB  MaDB  OK  DbORBB  IN  EQUITT  AGAINST 

Infant  which  does  not  give  the  infant  a  day  after  arriving  at  age  to 
show  caose  against  it;  for  such  a  decree  is  not  void  where  the  ooort  had 
jnrisdictian  of  the  parties  in  interest  and  snbject-matter;  it  is  only  void- 
able at  most.    Id. 

U.  Whbrx  Court  has  JuBisDionoN  of  duBJBcr-MATTBR  and  of  Pabtibb 
IN  Intxbbst,  its  Judombnt,  ^ongh  erroneoos,  is  valid  nntil  reversed 
on  appeal  or  vacated  in  some  direct  proceeding.    Id, 

12.  Dbgrxb  against  Infant  mat  b#  Hxld  Erronbous  on  Pirbot  Pboobbd- 
INO  bt  Bill  to  Impbagh  It,  and  yet  be  held  valid  as  to  a  purchaser 
under  it.    Id, 

18.   PUBCBASBR  UNDBR  DbCRBB  AGAINST  INFANT  HAS  RlGBT  TO  PRBSUMB  THAT 

GouRT  HIS  Takbn  Nboisbart  8tbf8  to  investigate  the  rights  of  the 
parties,  and  that  it  has,  on  that  investigation,  decreed  a  sale;  then  he  is 
to  see  that  all  the  pturties  to  be  bound  are  before  the  courts  that  the  de- 
cree may  bind  the  parties  claiming  the  estate.    Id, 

li.  Adversb  Cujm,  —Infants  havb  Such  Basis  of  Claim  to  Land  as 
They  abb  Bound  to  Sbt  up  and  havb  Adjudicated  in  an  action  brought 
against  them  to  determine  adverse  claim,  where  the  father  and  mother 
of  such  infants  have  entered  into  a  deed  of  separation  containing  a  cove- 
nant that  the  wife  will  hold  land  then  owned  by  her  for  the  Joint  benefit 
of  herself  and  children,  and  will  convey  ono  third  of  the  land  to  each  of 
the  children  when  they  shall  come  of  age.    Id. 

16.  Decree  against  Infant  in  Action  to  Dkteeminb  Adversb  Claim  to 
RsAf^EsTATE,  which  does  not  give  the  infant  a  day  to  show  cause  against 
the  j\|dgment  after  he  comes  of  age,  is  not  for  that  reason  void,  and  can- 
not be  collaterally  impeached  in  an  action  to  recover  possession  of  the 
land  after  the  infant  comes  of  age.     Id. 

16.  Complaint  in  Action  bt  Guardian  of  Infant  upon  Promisbort  Note, 
payable  to  the  ward,  and  which  had  been  assigned  by  the  latter,  need 
not  show  that  the  infant  disaffirmed  the  assignment  before  payment  by 
the  maker  to  the  awiignfint  this  being  matter  of  defense.  Brigg§  v.  Me- 
Ca6e,603. 

17.  Infant  mat  Disaffirm  Contract  of  Assignment  of  Kotb  without  ten- 
dering back  the  consideration  received  for  the  assignment.    Id, 

See  Contracts,  6;  Insanitt. 

INJUNCnONa 

1.  iNJUNOiioir  movLD  Issue  ONLY  to  Prbvbnt  "Great  and  Irbbparablb 
Misgbibf.''  It  cannot  be  demanded  as  a  matter  of  ri^t,  and  the  grant- 
ing of  it  must  always  rest  in  the  sound  discretion  ol  the  eonrt^  govomed 
by  the  nature  of  the  ease.    Him  v.  Siepkentt  217. 
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2.   EqUTTABLB  OOVBIDSKAXKnfB  StATBD  why  OoUBT  would  HATB  BxfUSBD  T9 

Obaitt  Injuvotion  in  This  Case,  evea  if  they  had  regarded  the  awaid 

as  invalid.     Id. 

S.  Equitt  will  Enjoin  Thkjsatsned  Ck)Mxi8SiON  07  Refkatkd  and  Sud- 

osasivB  TsLKSBAasES,  especially  by  an  irresponsible  party.    Mtuadmam  t. 

Jf Of^KJit  637. 

See  EzB0DTiONa»  32,  33;  Fixtobu.  S. 

INNEEEPER& 

L  iMmxBFKB'a  BiFONiuJgLiTr  voB  Baooaox  and  Goods  of  Ounr  Af> 
rBOXJXATEA  Insubanob  OF  SiTCR  Abtigli8»  when  confided  expressly  or 
impliedly  to  the  costody  and  care  of  the  innkeeper.  Weismger  ▼.  Taifhr, 
026. 

t.  InNKXKPXB  IB  NOT  RaSFONBIBLB  FOB  BaQOAOB  OB  GoODS  OF  GUBST,  if  tbc 

gnest  assumes  the  costody  and  control  of  snch  articles  in  snch  a  way 
as  to  indicate  that  he  does  not  trost  the  innkeeper,  and  concedes  to  him 
no  contrbl,  unless  the  articles  are  stolen  by  some  of  the  innkeeper's  own 
hofosehold,  whose  honesty  and  fidelity  ^e  innkeeper  is  preenmed  to 
goarantee.  Id. 
S.  Innkbbpbb  n  Pbdca  Faoib  Bzsponsislb  fob  Such  ABnoLB  of  Guaar 
as  apparel  worn  at  the  time^  watch,  and  pocket-money,  which  are  not 
expected  to  be  delivered  to  the  innkeeper  for  safe-keeping  and  the 
retention  of  them  in  the  gnest's  room  neither  keeps  them  from  the  im» 
plied  custody  of  the  innkeeper,  nor  implies  a  waiver  of  his  reepoiaU 
bility.    Id. 

INSANITT. 

1.  Acts  of  Lttnatiob  and  Infants  abb  Tbbatbd  as  Analogous  and  sabjeot 
to  the  same  roles.    JTbwy  ▼.  ffcH^aonf  705. 

S.   PbINOIFLXS  ArnJGABIJITODBBDsVoiDABLBFOBlNFANOrOFGSAlllOBaZS 

equally  applicable  where  the  grantor  is  insane.    Id, 

See  OoHTEAon^  16;  Dbxdb»  21;  Insubanc%  S. 

INSTALLMENTS. 
See  CoNTBAOia^  6-& 

INSUEANGB. 

I.  What  Abtiolbs  not  Inoludbd  in  Tebm  **  MBBaHANDnB*  in  a  policy  of 

insurance  against  loss,  etc.,  by  fire,  on  grain  and  other  "merchandise  "  in 
each  of  two  warehouses  kept  by  the  assured,  who  were  grain  merchants, 
for  the  purpose  of  receiving  and  storing  grain,  determined.  KeiU  v.  Xri»- 
erpool  tUi.  Ins,  Co,,  463. 

8.   SUICIDB  BY  InSCTBED  IN  FiT  OF  InSANITT  IS  NOT  ImCLUDXD  IN  GONDITIOV 

OF  Policy  of  life  insurance  that  in  case  the  insured  died  by  his  own 
hand,  or  in  consequence  of  a  duel,  or  the  violation  of  any  state  or  pro- 
vincial law,  or  by  the  hands  of  justice^  the  policy  should  be  null  and  void 
•ad  of  no  effect.    BastalnwhY.  Union  MiOual  Life  In$.  Co,,  14S. 

INTEREST. 
See  Bonds;  Usubt. 


IHV0LDNTABY  PAYMKNtfiL 

!•  RiiMffiEUW  Ba0K  Morst  Paid  vhivbr  Pbotist.  ^To  foMj  noofwiof 
bftok  nunqr  paid»  whero  all  the  faeto  w«re  known  to  the  party  paying 
•odi  pejnMDt  must  not  hare  lieen  atmply  an  nnwQling  paymenti  hat  a 
eompnlwry  one^  and  the  compuUioa  inuat  hare  been  illepil,  unjust^  or 
oppreaiife.    Didbenncm  ▼.  Loni^  579 

S.  RnoTUT  Back  of  Movbt  Paid  undbb  Protkst.  — The  fact  that  a  party 
k  med  l^  attaehment,  upon  a  cUim  which  is  not  dne,  in  a  state  where 
the  fi«^<»>*>ir  reaideiy  but  whibh  is  foreign  to  the  reeidence  of  the  defend- 
ant will  not^  hi  the  abeanoe  of  any  element  of  frand  or  other  means  td 
oppnuianf  where  he  pays  sadi  elaim  under  protest^  make  aach  payment 
eompnlMry  in  aaeh  a  aenae  that  it  eaa  be  reoovered  baek.   Id. 

See  VOLUMTABT  PATXBm. 

JUDGMENTS. 

1.  taawiSLov  of  Iowa  SrATim  ut  Rxlation  to  Sioimio  theentry  or  record 
of  a  jndgment  by  the  jndge  who  rendered  it  ia  directory  merely^  and  a 
non-oompliance  therewith  doea  not  invalidate  the  Judgment.  CkUda  r. 
JlfcCheaney,  545. 

S.  Statutort  Period  of  Two  Ykabs,  durino  WmOH  JuDomNT  RncAnrs 
Lien  on  Rxal  Estatb,  Oommbm obs  to  Bun  from  the  docketing  of  the 
judgment,  unless  execution  thereof  is  stayed  by  an  order  of  the  oonrt 
pending  a  motion  for  a  new  trial,  or  by  an  appeal  with  a  stay  bond.  Bar* 
roUheiv.  Hathoaoay,  193. 

S.  Tima  during  Which  Exboution  of  Judqiuht  is  Statsd  bt  Order  of 
Court,  or  by  Appeal  with  Stat  Bond,  kubt  be  Excluded  from  the 
computation  of  the  statutory  time  dnring  which  the  judgment  remains  a 
lien.    Id, 

i.  Amr  Period  of  Timb  Which  kat  TEANapiRB  bbtweee  Duu&Hrino  of 
Judgment  and  Stat  of  Proceedings  n  to  be  Included  in  compntang 
the  statutory  time  during  which  the  judgment  remains  a  lien.    IdL 

ft.  Stat  of  Proceedings  Merely  Suspends  Bunning  of  Statutort  Tm 
during  which  the  judgment  remains  a  lien,  whether  such  stay  be  by  an 
order  of  the  court  pending  a  motion  for  a  new  trial,  or  by  an  appeal  with 
a  stay  bond.    Id, 

f.  Appeal  with  Stat  Bond  Merxlt  Suspends  Bunnino  of  Statutory  Txmb 
during  which  the  judgment  remains  a  lien  until  the  filing  of  the  reniM- 
tur  from  the  supreme  court    Id, 

7.  Judgments  of  CtOurts  of  Confederate  States.  — An  instruction  that 
where  the  confederate  court  had  jurisdiction  of  a  case,  the  subject-mat* 
ter,  and  the  parties,  any  defense  pleaded  and  passed  upon  in  that  case 
was  conclusiye  upon  the  parties,  and  could  not  again  be  set  up  as  a  de- 
fense to  an  action  between  the  same  parties,  was  held  oorreot.  frtemsm 
v.  Baaa^  256. 

%.  Cases  Pending  before  United  States  DisTRior  Court  for  Dmnuor  of 
Georgia  were  by  act  of  the  confederate  Congress,  after  the  secession  of 
Georgia  from  the  Union,  transferred  to  the  district  court  of  the  Confed> 
erate  States.  The  decision  of  a  case  so  transferred  by  the  confederate 
court  is  conclusive  until  set  aside  or  reversed.    Id, 

%•  Judgment  in  equity  suit  should  provide  for  rights  of  all  persons  whose  in* 
terests  are  immediately  conneoted  with  that  decision  and  afieotedby  IL 
MePhermm  v.  Parker,  129. 
Am.  Daa  Vol.  LXXXIX-M 
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10.  FOBEIO!t  JiTDGMENT  18 -MOT  OlNCLUSIVS  0FON  PaBTIXB  TO  AonOH  J«TOt.T- 

IKO  Sams  SrBJBcr-MATTBR  here.  Hie  jnriadictioa  of  tiie  fareign  eonrt^ 
and  its  power  over  the  parties  and  the  mfttters  in  oontroversyy  may  be 
inqaired  into^  and  the  judgment  may  be  impeached  lor  frand.  Baukm  t. 
Gcddard,  718. 

11.  JuixsMBNT  07  CouBT  HAinno  JuBisDionoif  oanhot  bx  Attackkd  Col- 
LATERALLT,  but  must  Stand  until  reversed.  EUion  v.  Oiiiff  of  Chkagoi, 
3G1;  Joyce  V,  MeAvoy,  172. 

12.  To  Sustain  Action  to  Annul  Jitdqment,  plaintiff  most  have  oonformed 
to  thoie  essential  reqnirements  which  equity  exacts  from  snitors  who 
invoke  its  aid.  He  most  have  used  eveiy  reasonable  diligence,  aod 
not  neglected  to  use  snch  means  as  he  possessed  to  prevent  the  evil 
cooiplaiaeJ  of.     Lanfear  v.  Mestier,  658. 

13.  Judgment  will  not  bs  Annulled  on  Groxtnd  that  Counsel  or  Rbooro 

or  Partt  were  absent  from  the  state  at  the  time  of  the  trial,  and  that 
he  wai  not  represented  thereat,  when  it  appears  that  he -was  aware  cif 
the  absence  of  his  ooonsel,  and  took  no  steps  to  engage  other  counsel,  or 
to  talic  part  in  the  trial  of  the  case.     Id. 

14.  Judgment  aoainst  Unincobporatbd  AaaoczATioir  only  bt  CoaoiON 
Name  of  the  "Red  Star  Mining  Company/'  entered  by  the  derk  by  de- 
fault, npon  a  complaint  entitled  as  against  "  M.  Walsh  et  al.,  composing 
the  Red  Star  Mining  Company,"  after  return  of  due  service  upon  Walali,  u 
not  void  so  as  to  justify  the  sheriff  in  refusing  to  levy  execution  thereundur 
when  the  complaint  substantially  avers  the  facts  required  by  statute  to 
authorize  a  suit  against  such  an  association  by  its  common  name,  not- 
withstanding the  omission  of  the  word  "mining  **  in  alleging  the  name 
of  the  association  in  the  body  of  the  complaint,  nothing  less  than  the  en- 
tire absence  of  any  averment  of  the  statutory  facts  being  sufficient  to 
render  the  judgment  void.     Waiah  v.  Kirkpahridb,  86. 

1&  Suing  Dbtendant  bt  Wbong  Name  is  Matter  or  Abatement  oni.t, 
and  will  not  avoid  a  judgment  against  him  if  he  has  been  actually  served. 
So,  it  seems,  where  under  a  complaint  entitled  against  certain  individ- 
uals, "  composing  *'  an  unincorporated  association,  judgment  is  taken 
against  it  by  its  common  name  only.    Id. 

16).  One  in  Possession  or  Land,  not  Pabtt  ob  Pbivt  to  Judgment  for 
recovery  of  its  possession,  is  neither  affiscted  by  the  judgment  as  an  in- 
stmmeut  of  evidence,  nor  can  he  be  dispossessed  by  virtue  of  a  writ  issued 
upon  it.     Le  Roy  v.  Hogers,  88. 

17.  Judgment  is  Eotoppel  only  when  it  appears  that  the  matter  which  it  is 

claimed  a  party  is  estopped  from  denying  was  determined  in  tiie  judg- 
ment.    Id. 

18.  Res  Adjudicata.  -^  Pabtdss  to  Controvebst  oannot,  Arnut  Judgment 
or  Coubt  having  Jubisdiotion  of  the  parties  in  interest  and  subject-mat- 
ter, so  long  as  that  judgment  remains  unreversed  or  unannuiled,  reopen 
questions  there  decided  in  another  action.  Such  judgment  is  m  adjudi- 
coUa,  and  conclusive  npon  the  parties  to  the  controversy  and  their  privies* 
and  they  are  forever  afterwards  estopped  or  barred  from  reviving  it  in 
any  new  proceeding,  for  the  purpose  of  the  same  or  any  other  question 
passed  upon  in  the  former  action.    Joyce  v.  McAtfoy,  172. 

19.  To  Make  Matteb  Res  Adjvdioata,  thbbb  must  be  iDSNTrrr  of  the 
subject-matter  of  the  suiti  of  the  cause  of  action,  of  the  persons  and  par- 
ties, and  of  the  quality  in  the  persons  for  or  against  whom  the  daim  is 
mad  •.     Benz  v.  Bima,  594. 


Indkx.  8SS 

n.  Dootbhtb  or  Rn  Jitkoata  ib  hot  ArpuoAiui  QmamBALLrto  Monovs 
in  the  oourae  of  practioe»  ezoept,  perhaps,  as  to  any  other  applioatum  oa 
the  same  state  of  facts  for  a  siinibur  order.     Id, 

See  AiroBVKTSy  4-8;   Bona  Fidb  Puboba8XB%  2;  Exiounoira;  Hom»- 

BTBASS.  4;  IN7AB0T. 

JUDiaAL  NOnCR. 
See  Bvnnicoi. 

JUDICIAL  SALES. 

GouKT  OANiroT  pRnum  that  Lot  of  THntTT-THaxi  Fxn  Fboht  » 
SusCBFnBLB  ov  DivisioiT,  SO  that  a  sale  of  the  whole  should  be  set  aside 
without  evidenoe  showing  snch  to  be  the  case.    Scmikard  ▼.  Penrp,  687. 

JURISDICnOK. 
See  EQuirr. 

JURY  AND  JURORS. 

Verdict  will  mot  bb  Sxt  aside  on  the  ground  that  the  foreman  el  th« 
jury,  leaving  the  rest  of  the  jury  in  their  room,  came  into  coort  aocom* 
panied  by  the  officer  having  the  jury  in  charge,  and  inquired  of  the  judge 
which  of  the  blank  verdicts  shoold  be  used  if  the  jury  found  fraud,  and 
that  the  damage  to  the  defendant  from  the  fraud  was  equal  to  or  more 
than  the  amount  of  the  note,  and  then  returned  to  the  jury-room.  J7aa- 
keU  V.  Miieheli,  711. 

LANDLORD  AND  TENANT. 

1.  Rent  or  Land  will  not  Beoomb  Due  wtil  Exfisatiom  of  Term,  in  the 

absence  of  proof  of  a  special  custom  as  to  the  time  when  it  becomes  due^ 
or  of  any  contract  concerning  such  time.     Dixon  v.  NieeoUs,  312. 

2.  Relation  of  Landlord  and  Tenant  mat  Exist  although  rent  is  to  be 

paid  by  a  portion  of  the  crop  to  be  raised  by  the  tenant;  in  such  case  the 
parties  arc  uot  tenants  in  common  of  the  crop  raised.  But  whether  the 
relation  is  that  of  landlord  and  tenant,  or  that  of  co-tenants  in  the  crop» 
depend?  upon  the  intention  of  the  partiea     Id. 

3.  Wu£N  Rekt  i.^i  Pa  table  in  Share  uf  Crop  to  be  Raised  bt  Tenant, 

he  coatinuos  to  1>e  the  exclusive  owner  of  the  crop  until  the  stipulated 
rent  'u  cet  off  tu  the  landlord.     Id. 

4.  MEAauRE  OF  Pamaoks.  — Where  Rent  or  Leased  Land  was  Stiarb  or 

Crop  of  Corn  Raised  thereon,  and  the  tenant  refused  to  deliver  it 
when  demanded,  the  measaro  of  damages  is  the  value  of  the  com  at  tfao 
time  it  was  firat  demanded,  and  not  the  highest  price  it  would  have 
brought  lietween  that  time  and  the  commencement  of  the  suit.  Safelj^ 
V.  Oilmore,  692. 

5.  Relation  or  Landlord  and  Tenant  la  not  Pboted  by  the  mere  produc- 

tion of  a  lease  in  evidence,  but  the  entry  of  the  lessee  under  the  lease^ 
or  a  holding  hy  him  referable  to  the  lease,  must  also  be  proven.  CcUd* 
well  V.  Center,  131. 

See  Advebsb  Possebsion,  3;    Contracts,  6-^;    Estates  or  Dbcedbntbi 

Vendob  and  Vendee. 
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LAKOENY. 
See  Cbimiiiai.  Law; 

LEGAL  TENDER. 

1.  Acts  of  Conorbs  Called  "  LsnAL-TENDEs  Actb  "  im>  not  Msbklt  Oni* 
FER  Prtvileob  od  debtors  for  their  lienefit,  Imt  are  nieasares  of  piiUk 
poLioy,  and  the  right  under  them  to  pay  in  any  lawful  money  oannot  be 
waived  even  by  express  consent.     OidUano  v.  Pierre  it  Co.,  643L 

&  Legal  Damaues  for  Failure  to  Pat  Sttfulated  Amount  in  Gold  caa* 
not  possibly  ezoeed  that  amount  in  any  lawful  enrrency,  under  tbe  legal- 
tender  act.    Id, 

LIENa 

OoMMON-LAW  LiENy  OB  Onb  Gbxatbd  bt  Anoibnt  Statuti^  caoDfli  be  di- 
vested or  impaired  by  mere  statutory  implication  ol  Fagne  and  unontain 
character.    A  subsequent  statute  to  have  this  effect  must  be  couebed  in 
positive  and  appropriate  language.    Kimball  v.  Jeidm^  237. 
See  Attachmbnt,  6-0;  ExaounoHs;  Hombstbaos,  4;  Mobtoaobk 

MALICIOUS  PROSECUTION. 

1.  One  Partner  is  not  Liablb  to  Action  fob  MALnaoos  Pbobeoutiom 
for  the  arrest  of  aperson  by  his  copartner  on  a  charge  of  larceny  from  Hm 
firm,  imleod  he  advised  or  participated  in  the  arrest.  A  mere  "knowl- 
edge  and  consent "  on  his  part  that  the  arrest  should  be  made  will  not 
render  him  liable.    OUbert  v.  Emmon»,  412. 

S.  Proof  that  Grand  Jubt  Ionobed  Bill  Sufpobts  Bbclabation  fob 
Malioious  Prosecution  fob  Laboent,  that  the  grand  jury  "adjudged 
and  determined  that  the  said  plaintiff  was  not  guilty  of  the  said  sup- 
posed offense,  and  refused,  and  did  not  find  or  present^  a  bill  of  indict- 
ment against  tbe  said  plaintiff  for  the  said  supposed  offense,  or  for  any 
offense  whatever,  and  then  and  there  caused  the  said  plaintiff  to  be  dis- 
charged out  of  custody,  fuUy  acquitted  and  disehaigad  of  the  said  anp- 
pUiicd  offence."    Id, 

&  AcTTOH  fob  MALidoua  PBosEOunoN  will  Lib  although  thbbb  has 
NOT  BEEN  Trial  by  Jubt  and  a  verdict  of  aoqnittid  rendered  upon  the 
charge  preferred  against  the  plaintiff.     Td, 

BfANDAMUa 

1.  In  Maine,  Return  to  Mandamus  is  not  Tbafbbsablb.  If  tiia  defendaiit 
returns  a  1  gaily  sufficient  cause,  though  it  be  &lse  in  fact,  the  ooort  will 
not  try  its  truth,  but»  assuming  it  to  be  true,  will  decUne  to  proceed 
further  on  the  application  for  the  writ.     Dcane  v.  Dcr^,  722. 

S.  If  Return  to  Mandamus  bb  Falsified  in  an  action  on  the  case,  or  by  a 
criminal  iniormation  for  a  false  return,  the  court  will  then  grant »  per- 
emptory mandamua.    Id. 

S.  Neituer  Statute  of  9  Anns,  Cbapteb  20^  mob  Ant  Statutb  with 
Like  Provisions,  has  ever  been  adopted  in  Maine.    Id, 

4b  Defendant  oannot  Demur  to  Petition  fob  Writ  of  Mandamus;  but  if 
the  writ  be  defective  in  form  or  substance,  he  may  move  to  quaah  it^  or 
in  his  return  may  take  advantage  of  the  defect*    Id, 

Ik  Where  Original  Return  to  Writ  of  Mandamus  n  SuffiuiBiiT,  the 
filing  of  an  additional  one  in  the  nature  of  a  demurrer  will  not 
nor  destroy  the  snfficianoy  of  tiio  one  already  on  flla.    M 
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t.  Wuff  ovllinMinis  mnr  n  Bsmotbd  or  1V»m  nrWmaB  It  Janm^ 

or  not  ftt  aU.    /dL 
7.  Obantiho  ov  Wbit  of  Mahiukus  is  MAim  of  BnoBXiinv*  and  not  of 

rightb     Id. 

8.   CtoURT  WILL  MOT  GbA2IT  PxBXKFTOBT  MaNBAICUB  AOAI98T  TOWV  QmOSBS 

elected  for  one  year  only,  ordering  a  nev  election  on  acoonnt  of  alleged 
frandnlenb  votiiig  at  the  election  at  which  they  were  declared  to  be 
elected,  if  they  have  made  sufficient  retom  to  the  alternative  writ.    Id. 

9,  Apfbllatb  Coubt  hab  JmosDionoM  to  G&aut  MAirixiicns  to  compel  a 

judge  of  an  inferior  ooort  to  sign  a  bill  of  ezoeptiona.  People  v.  Jameaon^ 
337. 

10.  Apfsllatx  Ck>UBT,  upojf  Afflioatzon  fob  Mansaxus  to  Comfxl  Jubob 
ov  LowBB  Ooubt  to  sign  amended  bill  of  exoeptions,  will  not  look  into 
affidavits  presented  touching  the  facts  in  dispute*  and  will  refuse  tho 
writ  when  the  judge  states  in  his  return  that  ho  has  already  signed  a 
bill  of  exceptions,  which  he  believes  to  contain  a  correct  statement  in 
felation  to  the  disputed  matter.    Id, 

MARRIED  WOMEN. 

1.   M^»^T«n  WOVAV  IS  NOT  LIABLE  IK  DaMAOES  UTOH  CoVBVABTS  IN  DbBB 

of  her  land,  nor  is  she  liable  when  she  joins  in  a  covenant  in  a  deed  of 
her  husband's  land;  bat  whether  under  the  statute  she  would  be  liable 
for  breach  of  covenant  of  warranty  in  a  conveyance  of  her  own  land, 
and  whether  by  such  conveyance  she  would  be  estopped  to  set  up  a  sub* 
se^uently  acquired  title  against  the  grantee,  qucere,  CkUda  v.  dieCheeneifg 
645. 
2.  VAPttnen  WoXAN  Who  Joins  heb  Husband  in  a  warranty  deed  of  land 
in  which  she  has  simply  a  dower  interest  is  not  estopped  to  set  up  against 
the  grantee  a  subsequent  titie,  acquired  by  her  in  her  own  name  and 
with  her  own  money.    Id. 

See  DowEB;  HnsBAND  abd  Won. 

MAXIMa 

WmLB  Maxim,  Omnia  Rite  PiLasuMUNTiTB,  is  Appbofbxatb  onlt  to 
Judicial  PBOOEEDiNoa,  no  intendment  in  respect  to  the  ozereiae  of  it  is 
to  be  made  in  favor  of  a  specially  delegated  power.  PoOk  v.  i2oee  amd 
Onmhardt,  773. 

MILITARY  LAW. 

1.  Obdbb  of  MnJTART  QovEBNOB  OF  LoxTiBiANA,  made  while  oity  of  New  Or- 

leans was  under  the  dominion  and  control  of  the  federal  military  authori- 
ties, and  requiring  the  judges  of  other  courts  of  the  parish  of  Orleans  to 
hold  the  sessions  of  the  fourth  and  fifth  district  courts,  and  to  terminate 
pending  cases,  gave  such  judges  full  authority  to  exercise  in  those  courts 
the  functions  of  the  judges  thereof.     La^fear  v.  Meatier^  658. 

2.  Rebellion  in  This  Country  had  Matured  into  Civil  War  on  the  10th 

of  May,  1862.  BeU  v.  LouMciUe  and  Naeheiile  B.  S.  Co.,  632. 
lb  Laws  of  Civilized  Warfare  Entttlb  Each  Pabtt  in  Civil  Wab  to 
Samb  Rioht  of  Cafture  or  destruction  of  the  enemy's  property;  and 
when  eithc ;  the  capture  or  destruction  of  property  by  one  of  such  bel« 
Ugerents  is  lawful,  it  is  equally  lawful  by  tho  other;  and  if  nnlawful  by 
ooe^  it  is  equally  so  by  tho  other.    Id. 


4.  Dbk'buoi'khi  ov  OiBS  or  Radaoad  bt  CkmraDVEian  Wamam  n  LAWfO& 
ExzBdBB  OF  BiLUOEBXRT  RiGHT  when  it  was  neoenuy  to  pigfgttt  the 

traaBportation  of  federal  troppa  and  cat  off  their  aappliea.    ItL 
h.  KsNTucKT  Statutb  gw  Fbbbuart  22,  1864,  Pbovidino  "Rbkxdt  Vf» 
Injubies  Done  bt  Disloyal  PsBaoKS,**  applies  only  to  wrongB  d<me  witii- 
ont  the  protective  sanction  of  belligerent  righta.    fd. 

6.  Peoyost-mabshal  mat  be  Indicted  and  Punished  bob  Takdio  Slates 

ntOM  Possession  or  Owneb,  in  the  absence  of  a  legal  joatihcatian, 
nnder  section  7,  article  25,  chapter  28,  of  the  Reviaed  Statates  of  Ken- 
tncky,  which  provides  that  "if  any  person  nnlawfally,  bat  not  wiUi 
felonious  intention,  take,  carry  away,  deface,  destroy,  or  injure  any 
property,  real  or  personal,  or  other  thing  of  value,  not  bia  own,  .... 
he  shall  be  fined  not  lea  than  ten  nor  more  than  two  hundred  doQan." 
J<me»  V.  CommoTiwecMhf  605. 

7.  Pbovost-mabshal  is  not  JnsmiED  in  Seeeino  and  Taking  awat  Pbz- 

▼ATE  Pbopsbtt,  unless' there  is  an  urgent  necessity  to  take  it  for  tha 
public  service,  or  to  prevent  it  from  falliiig  into  the  hands  of  the  enemy. 
Id. 

8.  Inkebiob  MnjTABT  OmoBB  OAHNOT  Jusutt  undbb  Oboeb  or  Adthob- 

ITT  or  SuPEBiOB,  unless  such  superior  officer  had  l^gal  power  to  iasua 
the  order  or  give  the  authority  under  which^a  justification  is  daimed.  liL 

9.  Taking  or  Hobsbs  bt  CoNrEDEBArB  Fobobs  bbom  Pbtvatb  CmzsN  n 

Excusable,  as  a  lawful  exercise  of  a  belligerent  right,  if  they  wers 
taken  for  the  public  use  of  the  army,  under  military  authorityy  expreis 
or  implied,  however  wrongful  in  fact     Price  v.  Pcjfnier,  631. 

10.    FXDEBAL  QOVEBNHENT  WAS  SOVEBEIQN,  AND  ONLY  SOYEBEION,  IN  CiVIL 

Wab,  for  recognizing  and  regulating  belligerent  rights,  and  on  that  sub- 
ject no  single  state  had  any  soverefguty.     Id. 

1 1 .  Miutabt  Otfioeb's  Riqbt  TO  Seize  and  Destbot  ob  ArPBOPBiATa  Fbi- 
▼ATE  Pbofkbtt  neveb  Exists  exoept  in  case  of  urgent  neoeasity  for 
the  public  service,  or  to  prevent  it  from  falling  into  the  handa  of  tha 
public  enemy.     Farmer  v.  Lewis,  610. 

12.  Bband  "U.  S."  on  Hobse,  without  Bband  "L  C,"  Dbhotino  that  if 

HAD  BEEN  INSPECTED  AND  CONDEMNED  TO  BE  SOLD,  IS  pHnui  foek  «vi^ 

deuce  that  the  horse  once  belonged  to  the  United  States,  and  reqnirss 
rebutting  evidence  to  show  that  it  has  since  passed  to  some  other  owner. 
Ceuna  v.  Tkarman,  628. 

13.  Possession  bt  GoNrEDEBATB  Fobcbs  or  Hobsb  Bbanded  "U.  S."  Raibbi 
Pbesuxftion  that  it  had  been  captured  by  them,  which  is  strengthened, 
instead  of  weakened,  by  the  absence  of  the  brand  "L  C,"  denoting  that 
the  horse  had  been  inspected  and  condemned  to  be  sold  by  the  United 
States.     Id, 

14.   CONrEDEBATE  FOBCES  BbOAME  OwNEBS  OB  PbOBBBTT  CaFTUBXD  BT  ThBI 

from  the  United  States,  and  the  government^  being  thus  lawfully  deprived 
of  title,  could  only  acquire  it  again  by  recapture  from  the  enen^,  or  by 
repurchase.    Id, 

MINES  AND  MINING. 

I  OwNEBs  AS  Tenants  in  Common  or  Mining  Claim,  and  engaged  in  work- 
ing  it,  are  partners.    Dougherty  v.  Crtary,  116. 

2.  OwNEBS  or  Majob  Pobtion  or  Mining  Claim  have  Poweb  to  Dboidi 
what  may  be  necessary  and  proper  for  carrying  on  the  business  of  min- 
ing, and  to  oontrol  the  working  of  the  claim,  in  case  all  the  parties  in 
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ialareit  oaimot  agree,  prorided  th«t  the  exerdae  of  saflh  poww  is  neoes- 
aeiy  end  proper  for  the  oenymg  on  of  the  enterprise  for  the  bemefit  of 
•Uconoemed.    IcL 

MORTGAGES. 

1.  Whxu  Gkantor  RnEBVBs  **  LixN  "  uFoir  CiBffAXN  Slayib  ab  Sscubitt 
roR  Patxent  of  their  purchase  prioe,  this  does  not  anumnt  to  a  mort- 
gage.    Freeman  t.  Bas$,  255. 

2.   MORTOAOE  IS  MeBS  SxOUBITTy  AVD  TiTLB  RbMAHIB  IN  MOBTQAOOB.   Id. 

8.  FiBST  MoBTGAOBB  Sbbkimo  TO  FoBXOLosx  his  mortgage  is  not  boond  to 
tender  the  redemption  money  of  a  second  mortgage.  Hanheif  ▼.  Blad> 
fnarTf  520. 

4.  Batifigatioiv  ov  Fobbclobubb  Dbobxb.  —Where  defendant  was  oat  of  the 
state  at  a  time  when  a  f oredosnre  decree  was  obtained  against  him,  and 
wrote  to  his  wife  directing  her  to  receive  the  snrplos  money  from  the 
sheriff  remaining  after  the  satisfaction  of  the  decree,  and  retains  the 
same  for  nearly  a  year  without  offering  to  restore  it,  he  thereby  ratifies 
the  decree,  snd  cannot  attack  it  for  lack  of  serrice  upon  him.  Southard 
V.  Perry,  587. 

ft.  JcnnoB  Mobtoaobb  not  Madb  Pabtt  to  Fobxolobitbb  PBOCXXDoros  of  a 
senior  mortgagee,  who  has  both  actual  and  constructive  notice  of  the 
rights  of  the  former,  may  foredoee  against  the  mortgagor,  or  redeem 
from  the  first  mortgagee  or  his  assignee  or  the  purchaser  at  the  fore- 
closure  sale.  This  rule  is  not  changed  by  statute  in  Iowa.  Atuon  ▼. 
Anaon,  514. 

ft.  JuviOR  MoBTOAOEB  DT  AonoN  TO  FoBBGLOSB  and  to  redeem  from  the 
senior  mortgagee  need  not  tender  the  amount  due  on  the  first  mortgage 
when  his  petition  alleges  that  the  senior  mortgagee  is  in  possession, 
and  prays  an  accounting  for  rents,  profits,  and  waste  committed,  and 
proffers  to  pay  the  balance  due,  if  any,  when  ascertained.  This  is  suffi* 
cient,  espedally  when  the  right  to  redeem  is  denied  and  resisted.    Id, 

7.   PUBCHASBB  UNDER  FOBEGLOSUBB  PbOGEEDINOS  BT  SeNIOR  MoBTOAOBB,  tO 

which  the  junior  mortgagee  is  not  made  a  party,  becomes  in  equity  the 
assiguee  of  the  senior  mortgage,  and  entitled  to  be  subrc^ted  to  aU 
rights  arising  thereunder.  He  is  entitled  to  interest  on  such  mortgage 
until  it  is  redeemed  by  the  junior  mortgagee,  and  at  the  same  time  is 
liable  to  account  to  him  for  rents,  profits,  and  waste  while  in  possession. 
fd, 
ft.  PcTROHASER  UNDER  Prooeedings  TO  FoREOLOSB  a  seuior  mortgage,  to  which 
a  junior  mortgagee  was  not  made  party,  cannot,  by  purchasing  the  mort- 
gaged premises  for  taxes,  thereby  acquire  rights  which  would  bar  the 
junior  mor^agee  from  redeeming  upon  the  payment  of  the  propef 
amount  due.  I<L 

See  Adyhreb  Pobbbsbion,  2;  Dbbds,  9,  10;  Ezboutbons,  11,  12;  PowBMi 

MUNICIPAL  OORPOBATIOK& 
See  Corporations. 

■ 

NAVIGABLE  RIVEBS. 

1.  Onr  HATING  Power  to  Widen  Riyer  might  havb  Poweb  of  Dbbpen- 
ING  It,  as  an  incident  to  the  widening,  under  various  oircnmstanoeai 
BlMon  V.  CUjf  qf  Chicago,  36L 


%  Wnna  Cm  OommL  B4¥B  Powi&tci  Widsv  Bxvsb.  amd  Act  wbi 
Tkat  Powb,  if  th47  mclsdo  in  their  actioa  a  matter  not  within  their 
•qgnimioe»  th«ir  aetion  might  be  void  quoad  hoe^  bat  net  ¥0111  m  to  thai 
of  which  they  had  jnriadiotioo.    Id, 

KEOLIGENGE. 

1.   NiOLIOBHCS  07  CiTT  IN  NOT  GaUBINO  RbMOVAL  07  CotJNTER  PLACED  BT 

Inkviduax*  wixboyte  AxTTHOBnT  ON  Sidewalk  of  a  crowded  street^ 
and  leaning  againat  a  fenoe  which  bordered  the  walk«  ia  not  only  nofc 
more,  bat  ia  even  leaa*  than  that  attributable  to  the  parents  of  a  child 
aiz  yeara  old  who  permitted  the  child  to  wander  over  the  atreets  un- 
attended aome  diatanca  from  home;  ao  that  no  action  to  recover  damage* 
can  be  ■w<-^iT>Ai^  againat  the  city  for  the  killing  of  the  child  by  the  fall- 
ing over  of  the  counter  while  the  child,  with  other  children,  waa  climb- 
ing over  and  about  the  oaunter.    CfUf/qT  CUoago  ▼.  Siarvt  4SS. 

Si  DlOBElt  OF  CABELMgNESS  WITH  WhICH  CirT  18  ChATMEABLE  TOR  FaIUJBM 

TO  Remote  OBSTBUcnoH  in  Stueet  is  to  be  Estdcated  by  a  oonaid- 
eration  of  the  character  of  the  obstruction  with  reference  to  the  proper 
naea  of  the  atreet  aa  a  thcMronghfare  of  travel,  and  not  as  a  play-groiind» 
and  whether  prudent  perBona  would  regard  it  aa  dangeroua.    Id. 

IL  PLAINTirr  MAT  RbOOYER,  ALTHOUGH  HIS  OWN  NbGUOENGB  ConTRIBOTI» 

TO  Injubt,  if  the  wrong  on  the  part  of  the  defendant  ia  ao  wanton  and 
groaa  aa  to  imply  a  willingneaa  to  inflict  the  injury;  and  thia  ia  alwaya  to 
be  attributed  to  the  defendant,  if  he  might  have  avoided  injuring  tha 
plaintifi^  notwithatanding  the  latter'a  negligenoe.  Indiatiatic.  R.  B^Oa. 
▼.  McClure^  467. 

4  EvIDEHCB  OB  PSCUNIABT  CIBOUMSTANGE8  OF  If  OTHER  MAT  BE  GiVEN  in  an 

action  by  her  to  recover  damages  for  negligently  causing  the  death  of  her 
child,  aa  ahowing  the  extent  of  her  dependence  on  the  child  for  support, 
and  her  consequent  loea.    dtff  rf  Chkago  v.  Powen^  418. 

6.  Evidence  ot  Previous  Similar  Aooident  at  Same  Plage  and  from  Likr 
Cause  is  Admimtble  in  an  action  againat  a  city  to  recover  damages  for 
ita  neglect  to  provide  lighta  for  the  bridge,  whereby  a  persoa  fell  from 
the  bridge  and  waa  drowned,  as  tending  to  show  that  the  city  had  knowl- 
edge that  its  agents  were  inattentive  to  their  duties,  and  the  city  had 
failed  to  provide  further  means  for  protection*    Id. 

6.  Eyidencb  that  Citt  AuTHORinEa  had  Notioe  of  Insufficient  Liohts 

AND  Protection  for  Bridge  may  be  Given  in  an  action  against  it  to 

recover  damages  for  causing  death  thereby,  by  a  preamble  and  resolution 

pused  by  the  common  council  previous  to  the  accident,  reciting  that, 

owing  to  insufficient  lights  and  protection  at  the  approaches  of  several 

bridges  in  the  city,  several  accidents  had  occurred,  and  appointing  a 

committee  to  examine  and  report  the  best  method  for  preventing  a  reonr* 

tence  thereof.    Id. 

See  Railroads. 

NEGOTIABLE  INSTRUMENTa 

1.  Certoioate  of  Deposit  and  Promissort  Note  are  Same  in  subatanoe 
and  efifect.  The  differeneea  between  them  are  merely  format  Brwmwi' 
ghn  V.  TaUanit  61. 

t.  Instrument  is  Promissort  Kote  and  Assignable  as  Such  which  ia  in 
the  following  words,  vis.:  "|50a    Waverly,  December  6^  1661.    On  e# 


IXDMX.  Ml 

Ifcft  9Mi  fli  no*  Mij  I  pramiM  «o  pigr  a  P.  GteklfaB,  cr  bit 
r,  fire  himdred,  for Tiliia  nomed of  him,** eto.    Corgamr.  Frem,  288. 

H  CSbmk  Muoc  OB  DosxAB  SiBX  XH  Mabozn  of  Pbohimobt  Nofi%  tlioiigh 
not  ondtDOO  to  ooBtndioft  what  ii  dearly  writtHi  in  tho  note^  may  be 
morted  to  for  tho  ptirpoM  of  explaining  an  nnoertainty  aa  to  the  sam 
intended  to  be  written  in  the  body  of  the  instrament.  lime  the  worde 
''fire  hnndzed,"  written  in  the  body  of  a promieeory  note,  may  by  refer- 
enoe  to  the  doUar  mark  in  the  margin  be  ehown  to  mean  fire  hvndred 
doUaiB.    Id. 

4.  Bill  ov  Bzcdbajiob  d  not  SrnoiaL  C(nmA€r»  not  being  vnder  eeal  nor  a 
matter  of  record;  and  while  it  ie  bat  a  aimple  ooatraot,  it  differe  from 
other  eimple  oontracte  in  this,  that  it  ie  negotiable,  and  is  preanmed  to 
be  for  a  Talnable  oonaideration.    CMae  ▼.  JwrntOom  etc  R.  R,  Co,^  290. 

6.  Sbalkd  Nora  is  nor  KnGOTL&BL%  and  an  aotion  cannot  be  maintained 
vpcn  it  in  the  name  of  a  pereon  to  whom  it  haa  been  tranaf erred.    IcL 

C  Ovs  Taxiko  Kon  as  Collatsral  Siwiuti  ion  PBB-Bzi8Tnio  Debt  is 
a  homa  fide  holder  for  a  valuable  coneideration,  and  entitled  to  maintain 
■ait  thereon  againt  aU  the  pertiee  to  it»  bnt  he  can  recover  only  the 
amount  for  which  it  waa  held  as  aecnrity.    Cttiaefw*  Bamk  t.  Poffne^  650. 

7*  FaoMneoRT  Hon — OomiDKBAiioN.  —  Amonnt  of  jndgment  recovered 
npon  a  promieeory  note^  payable  in  gold,  wae  paid  in  foil  in  legal-tender 
Dotee^  and  the  maker  executed  to  the  holder  another  note  for  one  half  the 
difference  between  the  value  of  legal-tender  notee  and  gold.  Hdd,  that 
the  latter  note  wae  without  coneideration.     Tumw  v.  Tomng,  608. 

8.  pBnninifXiiT  ov  Bill  or  Exoeanok  to  Aoobptob  at  maturity  and  notice 

of  non-payment  to  drawer  are  not  excneed  becanae  the  acceptor  haa  no 
funds  of  the  drawer  in  his  hands,  if  he  ie  indebted  to  the  drawer.  Walker 
V.  Rogers,  348. 

9.  SuBSBQUXNT  Fbomisb  bt  Dbawxb  TO  Pat  Dbait  18  Ko  Waitkb  of  fail- 

ure of  preeentment  and  notice  of  non-payment,  unless  it  appears  that  the 
new  promise  wae  made  with  fnU  knowledge  of  the  facts.    Id, 

10.  Bubdbn  of  Pbotdto  that  PBomaB  ow  Dbawxr  to  Pat  Dbait,  made 
after  failure  to  make  presentment  and  give  notice  of  non-payment,  wae 
made  with  full  knowledge  of  the  facts,  is  upon  the  party  relying  upon 
such  promise  aa  a  waiver  of  presentment  and  notice.    Id» 

11.  Note  Draws  Ibtbrest  until  Maturitt  at  Rate  Stifulatbd,  and 
thereafter  at  the  rate  fixed  by  the  law,  where  it  is  payable  "  with  interest 
from  date  at  the  rate  of  five  per  cent  per  month."  (Eansae  judicial 
humor  warmed  up  and  applied  to  the  eaae  before  the  ooort)  8eark  v. 
Adanu,69^ 

12.  Bill  ow  Ezcbabob  is  Exdephdb  to  Coioioir-LAW  Bolb  that  a  chose 
in  action  cennot  be  aeelgnedeo  aa  to  give  the  assignee  a  right  of  action  in 
his  own  nameu    CMne  v.  Jwmdkm  etc  R.  R.  Co.,  280. 

IlL  In  AorK>B  by  Amumbb  AOAZHar  Assiobob  of  Noi%  plaintiff  ehonld  not 
recover  more  than  he  ooold  have  ooUeoted  from  the  maker  had  he  been 
eolventb    Oayam  v.  Frem,  286l 

14.  AflBIOHiaUIT  OF  PROmaWBT  NOTB  BBVOBB  liAXUBirr  BT  PaTEB  WTTHOOT 

Ihbobsxmebt  transfers  to  the  assignee  the  rights  of  the  payee  only;  and 
tiiOQ^  the  latter  indoceee  it  after  maturity,  the  maker  is  not  thereby 
divested  of  the  def cnee  of  fraud  or  failure  of  cooeideration.  Haskeil  v. 
MUeheU,  711. 
18.  PBomsB  BT  Pateb  to  Ivbqbsb  Nocb  Abbionbd  bt  Him  bbiqbb  Ma- 
TiTBirr,  if  not  complied  with  until  after  maturity,  will  not  avoid  the 
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defoiM  of  finnd  or  want  of  oonmclitimtion  at  the  inoapCioB  of  ikm 
Id. 
t&  MxAsuBB  ov  BaooTXBT,  WHXHB  AsBioBn  ov  KoTEi  Drawdto 

at  ten  per  oent^  rednoeo  his  debt  to  a  judgmont  against  tba  maker,  and 
failing  to  make  the  money,  enes  hia  aaaignor,  ia  not  the  face  of  the  note 
with  ten  per  cent  interest*  but  only  the  amoont  of  the  judgment  witli 
statntory  interest  from  the  time  it  was  rendered,  and  the  assignee's  costo 
in  obtaining  that  judgment.    Id, 

17.  Indossxb  of  Nxqotiablb  Iniitriiicxrt  Vast  Dub  takes  it  aa  it  waa  hold 
by  his  assignor,  and  if  the  latter  was  a  ftona^^Eds  purchaser  forTaloe  witi&- 
oat  notite  before  mAtority,  the  former  will  take  it  freed  from  all  equi- 
ties.    Woodworth  v.  ffufUoon,  340. 

18.  Indorsembrt  of  Nots  bdobs  Matubitt  Baibb  prasomptuA  that  tiM 
indorsee  took  it  without  notiee^  and  in  the  due  oourse  of  bnsiiieea.    /dL 

19.  BUBDXN  OF  PbOOF,  WHIBX  NOTS  HAB  BBBB  iNSOBflBD  BBIOBB  MaXOBUT; 

IB  upon  the  party  contesting  the  good  faith  of  the  transaotion,  to  sbow 
that  the  indorsee  had  notioe  of  equities  between  the  original  parties  to 
the  note,  or  of  such  eircamstanoea  aa  would  lead  to  notioe  at  the  time  of 
the  indorsement.  Id. 
90.  Fact  that  Inix>B8BB  is  Sistbb  of  Patbb  is  not  of  itself  anffiaiwt  to 
charge  her  with  notioe  of  a  defense  to  the  note.    Id* 

Bee  Agbhot,  8;  5;  Babbb  abb  Babxibo;  Co«tbaoi%  li^  Paxmbbt;  Wa 

WmixBBsa.  1. 


KOnCB. 

f  AOT  THAT  Plaibtzff  o  Awabb  BBIOBB  Ibotitutiiub  OF  SuzT  that  absent 
defendant  is  represented  by  a  general  agent  does  not  charge  him  with 
knowledge  that  such  agent  ii  anthorieed  to  represent  the  defendant  in 
the  suit;  and  the  appointment  of  a  curator  ad  hoe  to  represent  the  defend- 
ant in  such  case  is  not  ground  for  annulling  a  aheriff  *s  sale  made  l^  vir- 
tue of  a  writ  of  seisure  and  sale  issued  therein,  siaoe,  if  the  agent  hae 
full  powers,  it  is  incumbent  upon  him  to  cause  himself  to  be  sabstitated 
for  the  atrator  ad  hoe  during  the  progress  of  the  sniL    Tagicr  t.  Orakam^ 

000. 

See  BoBA  Fidb  PuBOHAaBBS. 

NUISAKOB. 

1.  PuBBurr  OF  KozxoubT&adb  IS  Lawful  so  long  aa  it  does  not  interfere  with 
the  rights  of  the  public;  but  when  it  does  so  interfere^  it  becomes  illegal, 
and  no  length  of  time  can  sanction  it.    Ashbrook  ▼.  Cbmsnomosaftft,  616. 

L   OfFBNSIYB  OdOBS  ABD  81IBLL8  OF  LOATBSOlfB  TbABB  CoBBXITUTB   KuI- 

sabob,  and  may  be  abated,  if  detrimental  to  the  comfort  of  those  dwelling 
around  and  to  passers-by,  although  not  actually  producing  diMase.    Id. 

Z.   NVIHABOB    EbBULTINO    FROK  MaIBTAZBIBO  CA3TLB-FBB8  IB  GnT  O  BOT 

Legalized  by  the  fact  that  the  pens  had  been  oontinuonsly  used  for 
thirty  years,  and  when  first  estabUshed  were  outside  the  city,  and  some 
distance  in  the  country.    Id. 

L    IbDICTMBBT  AlLBGIBO  CoBTIBUAKCB  OF  NUIBABOB  UP  TO  Day  BBIOBB  Ib- 

DiGTMEBT  WAS  FouBD  ABD  Bbtubbed,  and  a  Terdict  and  judgment 
against  the  defendant,  are  sufficient  to  authoriae  the  court  to  order  the 
defendant  to  abate  the  nuisance  by  a  given  day,  and  in  case  of  his  failure^ 
to  order  the  sheriff  to  abate  itb    Id, 


1^  Okm  oAimoT  Do  AjiiTMijio  uvoH  HD  Owv  Soil  Wbkb  Amnjau  vo  Hhib 
SABcni  or  woila  Injnzy  to  his  neighbor,  and  tbii  prineiplo  is  appliodblt  to 
a  dty  M  ownor  of  ite  streets.    JVMu  ▼.  Oitjf  of  Peoria,  892. 

Bee  CoBPORATEONS,  21;  Hiohwats,  2. 
PARTITION. 

1.  AlUOAI^N  in  OoMPLAIMT  fOB  PABTmOV,  THAT  ONB  OV  DXIBirDAMTB  hsd 

cat  and  ooaverted  to  hia  own  nae  a  large  amoont  of  timber  growing  on 
the  hmd,  may  be  atrieken  out  on  motion,  for  the  reaaon  that  it  waa 
directed  againat  one  only  of  the  defendanta.    Crane  v.  Waggoner,  493. 

S.  Uhdeb  Ikdiama  Brjoxm,  EQurrABLB  as  Wbll  as  Lbqal  Rights  ov  Pab- 
TIBS  TO  PAsmnoN  ABB  Allowbd  to  bo  settled  in  a  aingle  action.  If 
aereral  tenanta  in  common  are  aned  nnder  that  act  by  a  co-tenant  for 
partition,  any  one  who  haa  made  improvementa  on  the  eatate  may  aet 
op,  by  croea-complainti  hia  equity  for  an  allowanoe.  IfarUndale  v.  Alea> 
amder^  458. 

i.  OouBT  OT  Eqitrt  WILL,  IN  Makxno  Pabtition,  Assion  TO  Onb  Tbnant 
or  Common,  who  haa  made  improvementa  on  the  eatate,  that  part  of  the 
premiaea  on  which  the  improrementa  haye  been  made,  or  before  making 
the  partition,  it  will  direct  an  aoooonti  and  that  proper  compenaation  be 
made  for  the  improrementa.    Id. 

4.  On  Pabtrion  in  Bquitt,  It  ix»8  not  Appbab  to  bb  Nbqbssabt,  to 
Ehtitlb  Tbnant  in  Common  to  Allowanob  for  improvementa,  to  show 
the  aaaent  of  hia  oo-tenanta  to  anch  improvementa,  nor  a  pronuae  on  their 
part  to  oontEibate  their  ahare  of  the  expenses,  nor  that  they  were  re- 
qnested  to  join  in  the  improvementa^  and  refnsed.    Id, 

Bee  C6-TBNAV0r. 

PARTNERSHIP. 

1.  Pabtnbbbbif  Sttli^  as  a  R  ft  Co.,  d  not  Good  Namb  of  pnrohase  in  a 
eonreyaaoe  of  realty  snffloient  to  pass  the  legal  title  to  all  the  members 
of  the  firm.     fTisfef^.  Stock,  fSl. 

L  Pbbsonb  abb  oitbn  Hbld  Pabtnbbs  ab  to  Thibb  Pbbsons  when,  either 
ezpreaaly  or  by  jnat  implication,  they  are  not  to  be  deemed  partners  aa 
between  themaelvea.    Ori^v,  Boudomeqide,  698. 

8l  Onb  is  Rbsponsiblb  to  Tribd  Pbbsons  ab  Pabtnbb  if  he  lends  hia  name 
aa  partner,  or  anfRBra  hia  name  to  be  need  in  the  boaineaa,  for  he  may 
induce  third  peraona  to  give  that  credit  to  the  firm  which  otherwiae  it 
would  not  reoeiTO  nor  perhapa  deaerre.    Id 

L  Mbmbbbs  ovPabtnbbship  Firm  ABB  Answbbablb  BOB  FalsbWabbantt 
Mabb  bt  Onb  of  Such  Mbmbbbs,  in  a  sale  of  partnerahip  property, 
within  the  aoope  of  hia  authority;  and  they  are  equally  liable  for  a  fraud 
nnder  the  aame  cironmatancea,  eapeeially  where  tiiey  ahare  in  the 
profita.    Mcrehouee  T.  Ifarthrop,  211. 

Ic  LiABiLrrr  ow  Joan  Ownbbs  and  Pabtnbbs  bob  Falbb  and  Feaudulbnt 
Rbpbssbntatiqns  in  Bttboiino  Salb.  — N.  and  S.  jointiy  owned  a 
chattel,  and  agreed  that  N.  ahould  take  possession  sad  sell  it  for  their 
joint  benefit.  N.  did  ao,  and  aoid  it  by  nieana  of  falae  and  frandulent 
raproaontationa,  dividing  the  profita  equally  with  8.  Held,  in  aa  action 
againat  both  for  the  fraud,  by  the  vendee^  that  both  were  hMe,  althou^^ 
the  lepieaiiii^aticma  were  made  in  the  ahsenoe  of  8.,  there  being  no  prod 
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Iha*he»<m  leamii^  tha*  ^^  bad  Imb  iMid%  bad  zcpttdiated  ttia  m» 
tnet^  or  had  e^er  offend  to  tortora  any  part  of  ibe  oonndantioa.  And 
the  liability  of  the  defendaata  wonld  have  bean  tbe  aama  bad  they  bees 
regarded  as  partnera.  /i. 
t,  Fbomisb  ST  Cbbditor  of  FntM  to  RiffiiCAHB  Oifs  Pabthxb  ahd  Look  to 
Otheb  Two  >ob  Patmkmt  of  bla  daim,  wheie  the  releaaed  partner  ia 
not  ahown  to  have  acted  npoa  the  laith  of  the  promiaa^  or  to  have  re- 
leaaed  any  aecnrity,  iswitboat  oonaideratiop,  and  doea  not  relaaae  ihelat- 
teir  from  liabiUty.    Fogg  r.  HmmbeU  and  ffall,  6&1. 

7.  A2S8IONMENT  BT  Qmt  Pabtnee  or  bib  Intbrest  in  PABanrxsaiizp  Pbop- 

XRTT  nf  Tbust  to  pay  all  his  indiTidnal  and  partnership  debts  is  inferior 
to  the  implied  lien  of  the  oopartaer  on  the  partaanbip  property,  wbidi 
innres  to  the  benefit  of  the  partnnahip  aediton.  £mk  qfKenimdBjf  t. 
HerwUm^  630. 

8.  Whethsb  Judomxnt  Bboovxkbd  AOAxnr  pABraoBOiir  or  thkr  Fibm 

Namb  Alonb  becomea  a  lien  on  the  firm  properly  haanaver  been  decided 
in  this  court.  Bat  the  jadgment  plaiatiff  may  by  ac^ybetes  make  the 
individnal  piyperty  of  the  membara  of  the  firm  liable  to  the  jndgmanL 
MaMam  v.  ^adUn^skMi,  590. 
9l  PABTMKBamp  MAT  BE  SuBD  iH  IumviwiAL  Nammo  PI  If  iMBBEB^  aa  wdl 
aa  in  the  partnerahip  name.   Id. 

See  IfAUOsouB  PBoamrm,  L 


PAYMENT. 

1.  Whbbb  PATimm  katb  but  ]£at»  otov  PftaunoKT  Hon  or  Coirra>- 

BRATB  MoNZTy  aod  a  credit  therefor  indnraad  npca  the  note  by  tbe 
holder,  who  waa  of  lawful  age^  and  not  the  Tietim  of  finnd,  tbe  aoma  aa 
indorsed  will  be  allowed  as  payments  on  tbe  note.    Fnemam  ▼.  Bau^  2Sft. 

2.  Whsre  Patmentb  wbbe  Made  i>uBiNa  dm.  Wab  oir  Pbombmobt  Kotb 

IN  Gboroia,  this  is  not  Tprima  fade  evidenoe  that  the  payments  wore 
made  in  confederate  money.    Id, 

a.   PATXEHTOFDEBTINCkXllVKDEBATBKOTnRBaDnTBDBrCtelttXOmUVinB 

Dubess  is  void,  whether  or  not  tbe  debtor  know  el  tbe  dnteaa.    Bmawom 
▼.  L€€,  648. 
A.  To  ReOOTEB  UPON  I>EBT,  AmOUHT  or  WmOH  HAS  BBIV  BaoKTBis  m  GOH- 

IXDEBATE  N0TB9  under  doreaa^  the  plaintiff  mnst  allege  and  proro  that 

he  retained  and  tendered  back  the  identioal  notea  reeeiTad  by  bim.    Id. 

dee  Aoooubtb;  C?oetbaox%  14;  Ihtoluhtabt  Patmbbib;  Yolobtabt  Pat- 


PLEABIKG  AND  PRACnOB. 

1.  United  Statbb  oak  Aor  orlt  THBOuaB  m  QmoiBS  Ebtabubbbb  bt 
Law  in  civil  aotiona  in  ita  own  or  atate  eoorta;  and  it  fa  tbe  dnty  of  tbe 
district  attorney  in  each  diatrioti  nndar  the  saperintendanoe  of  the  treaa- 
nry  department^  to  proaecnte  all  civil  aetiona  in  whiidi  the  United  Statea 
shall  be  concerned.     UmUd  Staiet  ▼.  Mmrdoci,  65L 

1  Where  Several  fiuB  BOB  Ihjubt  10  Pbopbbtt  aOiiged  to  belong  to  thorn 
jointly,  they  can  recover  only  for  damage  to  anch  ptopetiy  aa  they  prove 
bekmged  to  them  in  a  joint  capacity.  8L  LamkMuB.B.  Gx  v.  Lhder^ 
319. 

1  iBaUTflGEEVOT  OF  DBOLABAnOV  OABHOT  BB  TaSBB  ADTAHTiAB  OV  BT  WaT 

OB  Objbotioh  to  BviDBif OB  offorad  in  anppart  «C  tbo  avennnitB  in  the 
declaration.    Mcrdumm  t.  Ifarlknp,  21L 
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lb  Wbbn  duszvo  PfeiiDivoT  ov AiXfioJH  iipuii  pfiiinTiiiijp  iMitwi  dflfeadint  diesi 
and  vpon  snggwtum  of  his  death  Ids  adnunlstnitor  is  substitated  for 
him,  imd  the  caoae  ooatiBiied,  the  prooeedings  are  sabjeoted  to  such  roles 
of  Ihe  Calif  omia  probate  act  as  are  applicable  to  the  ooQectiop  of  claims 
against  the  estate  of  a  deceased  person.    Myen  ▼.  MoUt  49. 

5.   UHIVKBaAL  RULB  OF  CONSTRUOnON  18  TBAT  GomUL  LaKOVAOB  OV  CoUBT 

is  to  be  nnderstood  as  limited  by  the  conditions  to  whidi  it  is  addressed. 
BarrciJha  ▼.  HcBthawaif,  193. 

6.  iBTEBFBXTATiozr  ov  Agbbbmbnt  A8  TO  FtBAi)iDio8.  — After  plea  and  issne 

joined,  in  an  action  to  recover  damages  for  the  sale  and  conversion  of 
hypothecated  stock,  it  was  agreed  between  the  parties  that  all  errors  in 
pleading  on  both  sides  shoold  be  released,  and  tiiat  the  plaintiff  should 
be  coDsidered  as  having  amended  his  declaration  by  adding  such  counts 
in  tort  as  the  state  of  the  facts  appearing  at  the  trial  would  justify;  and 
it  was  held  that  the  plaintiff  in  hlB  amendments  was  confined  to  his 
counts  in  tort,  and  that  the  suit  had  to  be  dealt  with  as  an  action  ex 
dtUdo,  and  as  if  the  supposed  amended  counts  in  that  form  were  added. 
It  would  not  be  strictly  correct  to  hold  that  all  errors  in  pleading  were 
released,  and  that  the  questions  at  issue  were  presented  by  the  facts  dis- 
dosed  in  the  bill  of  exceptions,  and  the  instructions  of  the  court  there- 
upon.   Maryland  F,  Ins,  Co.  v.  Dairymple,  779. 

7.  In  Action  upon  Oontbact  or  Wabbantt,  Pabtt  Injobxd  mat,  at  hd 

ELEcnoN,  Dbclabb  in  Assmfrarr  or  in  Tobt.  Mordumm  v.  NoHkrop^ 
211. 

8.  Count  for  Fraud  icat  Fbopkblt  bb  Joinbd  with  Count  for  Falbb 

Wabrantt  in  action  upon  contract  of  warranty.    Id, 

9.  Counterclaim  undbr  Indiana  Codb  is  Morb  than  Rbooufmbht  at  the 

common  law,  and  embraces  also  the  cross-bill  in  equity  against  the 
pUintiffl     Woodruff  V.  Oamfr,  477. 

10.  In  Suit  bt  Grantor  to  Bxscind  Convbtance  on  Gbound  of  Fraud- 
ulent Refresentahons,  a  counterdaim  denying  the  fraud,  and  alleging 
that  the  plaintiff  has  wrongfully  kept  the  defendant  out  of  possession, 
and  askii^;  judgment  for  possession  and  for  rents  and  profits,  ia  good  on 
demurrer.    Id, 

11.  Causes  of  Action  cannot  be  Joinbd  in  Countbbclaim  which  cannot  be 
united  in  a  complaint.    Id, 

12.  It  is  Province  of  Jurt  to  Find  Facts  from  Evidbngb,  and  it  is  error 
for  the  court  in  its  charge  to  assume  as  proven  a  fact  which  is  in  issue. 
Caldtoellv.  Center,  131. 

13.  Pabtt  Requirino  Finding  on  Point  should  SpBOiFr  Point,  without  dic- 
tating the  terms  of  the  finding.     MiUer  v.  Steen,  124. 

14.  Judgment  will  not  be  Reversed  for  Defbctivb  Findings  of  Fact  nn- 
less  they  are  excepted  to  at  the  trial;  the  presumption  is  that  proof  was 
made  at  the  trial  in  relation  to  the  defective  matter.  Jenkhis  v.  Frinikt  134. 

16.  Kbw  Trial  will  not  be  Granted  Ezoeft  on  Btatembnt  or  Affi- 

DAYIT8.      Id, 

16.  On  Appeal  from  Order  Dbntino  New  Tbial,  Judgment  cannot  be 
Reviewed  on  the  ground  of  a  defective  complaint^  or  that  the  judgment 
is  not  warranted  by  the  findings.     Id. 

17.  Finding  as  to  Charaotbr  of  Estate  Bboovbred  ib  Sufficient,  under 
the  niinoiB  statute,  where,  on  the  trial  of  an  action  of  ejectment  by  the 
oonrt  without  a  jury,  the  judgment  stated  that  "  the  court  finds  that  the 
plaintiff  is  seised  in  fee."    Harding  v.  Strong,  415. 


846  Index. 

18.  It  18  EzoumiTB  Tatommm  09  Tbial  Judgb  to  DETZKMnns  Cobbsctmbs 
of  bill  of  exoeptiaM  which  he  is  reqaested  to  Bign,  and  he  ehoald  sign 
each  a  oBe  as  he  beUeves  to  be  oorrect^  sad  none  other.  People  t.  Jame- 
son, 337. 

19.  MovTNo  Pabtt  should  SpBiSFr  Off  Statkhbnt  on  MonoH  vob  Kbw 
Tbial,  on  groimd  that  the  <>i><iwg«  of  fact  aie  against  the  eyidenoe,  each 
particalar  finding  of  fact  which  in  his  opinion  is  against  the  evidence. 
Le  Roy  ▼.  Sogen,  88. 

20.  Objcgtioh  to  ADMiasiozr  ov  EviDBiroB  mnst  disclose  the  groimd  of  the 
objection.     Briggs  v.  MeCabe^  603. 

21.  Appellatb  Coubt  will  not,  nr  Qbdbb  to  Avtibk  Casb  on  OBomrD 
that  an  ernmeoos  instraction  was  harmless,  indulge  the  preenmptiott 
that  the  instraction  was  not  appUcaUe  to  the  case.  Woodruff  y.  Garwer^ 
All. 

22.  Gbound  upon  Wbioh  Objbction  wab  Basbd  mnst  appear  Cram  the  re- 
cord on  appeal  in  order  to  make  each  objection  available.  CkSde  ▼.  Me* 
Chummy  645. 

See  Attaobmbbt;  Ejbotmbht;  Ikiutnr;  Bsplbvzb. 

PLEDGE. 

1.  Rblation  ow  Plbdgob  and  Pledobb  18  Lboal  Bblation;  its  rights  and 

duties  are  defined  by  law;  and  the  remedies  for  a  violatian  of  such  dntiea 
are  ordinarily  in  a  court  of  law.    Maryland  F.  Ime,  Co.  ▼.  DabympU,  779. 

2.  Elbotion  to  Trbat  Flbdobb'b  Salb  of  Htfoihboatbd  Stook  to  Hm- 

SELv  AS  Tosnous  OoNTBBSiON  OF  Pbofbbtt. — A  pledgee's  sale  of 
hypothecated  stock  te  himself  to  satisfy  a  loan  is  contrary  to  the  faith 
of  the  bailment,  is  forbidden  by  the  common  law,  sad  may  be  treated  by 
the  pledgor,  at  his  election,  as  a  tortions  conversion  of  the  property;  bat 
if  ho  make  no  election,  there  is  no  sneh  conversion.    Id. 

5.  Tbndeb  of  Loan  and  Dbkand  fob  Ebtubn  of  Htpothboatbd  Stook, 

WHBN  Sufficient  to  Givb  Good  Causb  of  Action  to  Plbdgob.  — 
Where  a  pledgee's  sale  of  hypothecated  stock,  made  on  November  20^ 
1860,  did  not  operate  to  vest  a  title  in  the  pledgee,  because  he  himself 
was  the  purchaser,  or  to  work  a  conversion  of  the  stock,  because  the 
pledgor  did  not  elect  to  so  treat  it,  the  bailment  continued;  and  if  nothing 
more  had  been  done  subsequently,  that  is,  no  valid  sale  made,  and  the 
stock  had  remained  in  the  pledgee's  possession,  a  tender  and  demand 
made  on  December  16,  1862,  would  have  been  valid,  and  the  refusal  on 
the  part  of  the  pledgee  at  that  time  would  have  given  a  good  cause  oC 
action  to  the  pledgor.  Id. 
4.  AonoN  Bx  Dblioto.  — Plbdgob  of  HnoTHBOAneD  Stogk  is  not  Enti- 
tled TO  Rboovbb  in  This  Fobm  of  Action  where  such  stock  has  been 
sold  by  a  valid  contract  breaking  up  the  bailment,  and  where  there  has 
been  no  violation  of  the  contract  of  bailment  on  the  part  of  the  pledgee, 
nor  any  tortious  conversion  of  the  stock.    Id. 

6.  Sale  Sufficibnt  to  Bbbak  up  Baiucent  of  Htfoihboatbd  Stock — Ac- 

tion EX  CoNTBAcru  FOB  PBOCEEDB.  — Stock  wBs  pledged  on  August  13^ 
1860^  as  collateral  security  for  the  repayment  of  a  loan  upon  one  day's 
notice;  the  pledgor  agreed,  in  writing,  that  if  said  loan  was  not  paid 
aooording  to  agreement,  that  the  pledgee  was  anthorised,  without  further 
Dotioe,  to  sell  the  stock  pledged,  for  the  purpose  of  satisfying  the  loan; 
sufficiflat  notice  to  pay  was  given,  and  the  pled/^  made  default;  the 


Index.  847 

fMgea  tlua  told  fbo  itook  <m  November  20,  1860,  bot  boogbt  it  in  Idm- 
•elf ;  nothing  fnrtlier  was  done,  and  the  pledgor  oantinnmg  in  defralt, 
the  pledgee,  in  the  apring  of  1862,  canaed  the  atock  to  be  pablicly  aold 
at  the  board  of  brokera,  and  it  was  tranaferred  to  the  aeyeral  pnrchaaeza; 
on  the  16th  of  April,  1861,  the  pledgee  had  reoeived  a  dividend  on  the 
atock.  Heldy  that  the  aalo  of  November  20,  1860,  being  inoperative,  and 
the  plaintiff  continuing  in  default,  the  power  to  aell  conferred  hy  the 
contract  still  continued,  and  was,  in  fact,  executed  by  the  aalea  made  in 
1862,  which  ended  the  bailment;  but  that  the  pledgor  would  have  the 
right  to  recover,  in  an  action  ex  eonlracte,  any  ezceaa  which  might  have 
remained  in  the  hands  of  the  pledgee  arising  from  the  proceeda  of  the 
aale  of  the  atock  in  1862;  including  the  dividend  received  on  April  16, 
1861,  with  which  the  pledgee  would  be  chargeable,  after  deducting  the 
amount  of  the  loan  and  intereat  due  at  that  time,  as  such  exceaa  would 
simply  be  money  had  and  received  by  the  pledgee  to  the  use  of  the 
pledgor,  under  and  in  conformity  with  the  contract,    /d. 

6.  NonGB  Given  on  Novxmbxb  19th  is  Suffioient  AuTHOBirr  >ob  Plidokb 

TO  Sell  Htpothbgated  Stock  on  Kovhmbeb  20th,  where  by  the 
terms  of  the  contract  between  the  parties  the  loan  waa  payable  on  one 
day's  notice,  and  if  not  paid  according  to  the  agreement  the  defendant 
wjs  authorized,  without  further  notice,  to  sell  the  stock  pledged  for  the 
purpose  of  satisfying  the  same.    Id. 

7.  In  Absence  of  Ant  Express  Aobbemxnt  to  Contbabt,  It  is  Nboessart 

voB  Pledoeb  before  ExEBOisiNa  Power  of  Sale  to  Give  Notice 
to  the  pledgor  of  the  time  and  place  of  sale;  but  this  rule  has  no  applic&- 
tion  to  a  case  where  such  notice  is  dispensed  with  by  the  contract  of  the 
parties.     Id, 

8.  By  Words  of  WRrmN  Aorsbment  Authorizinq  Pledgee  ov  Htpothb- 

gated Stock,  upon  Default,  to  Sell  without  Further  Notice,  it 
is  to  be  understood  that  when  the  power  to  sell  arose  all  notice  of  the 
time  and  place  of  sale  was  waived  and  dispensed  with  by  the  pledgor, 
leaving  upon  the  pledgee  the  obligation  to  aell  publicly  and  fairly  lor  the 
best  price  he  could  obtain.     Id 

9.  Custom  has  Grown  up  in  New  York  ov  Selling  Htpotheoated  Stoge 

^T  Merchants'  Exchange,  and  that  usage  has  been  sanctioned  by  the 
oourta.  Id 
to.  Sale  of  Htpothecated  Stock  to  Satibft  Loan  need  not  Necbssarilt 
BE  Made  at  Pxtbuo  Auction.  A  aale  by  the  pledgee  at  the  board  of 
brokers,  publicly  and  fairly  made,  would  be  legal  and  valid,  and  if  made 
to  a  third  person,  and  not  to  himself,  would  vest  a  good  title  in  the  pur- 
chaser, and  terminate  the  bailment,  where  default  has  been  made  and 
notioe  dispensed  with  by  the  oontract  of  the  parties.    Id, 

See  Trusts,  14-16 

POSSESSION. 

1.  Baob  of  Two  Persons  will  be  Regarded  as  in  Exglusivb  PoasEanoir 
OF  Several  Portion  of  Land,  so  that  neither  will  have  the  right  to 
license  a  stranger  to  enter  on  the  portion  of  the  other,  where  snch  per- 
sons inclose  a  tract  of  land  which  does  not  belong  to  them,  for  the  purpose 
of  using  the  grass  thereon,  and  agree  with  each  oUier  that  eadh  shall 
use  a  certain  portion,  there  being  no  division  fence,  and  each  uses  his  re* 
ipeetive  portion  accordingly.    Morm  v.  Imamt  417. 
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2.  Oitx  Who  has  Meeb  FosBBSBioir  of  Land  bas  Biaar  ro  Gbam  O] 
TRXREON  as  against  attanger,  althoagh  anoh  atnnger  aovara  tba 
from  the  ■oiL    Id, 

SeaTiton^  !& 

POWBB& 

iNaTAMCB  GiVBH  ov  WHXN  WoRi»  Emplotxd  IV  MosTOAaB  Aia  tqmm- 
lent  to  a  power  of  attorney,  aad  aathoriso  a  oouaty  reoovdar  to  add  to 
the  mort^j^age  an  additional  deaonptioii  of  tho  mortgaged  iirmniniM 
Hanhqf  ▼.  Blachmarr^  520L 

FUBLtOLAKra. 

1.  Ant  SuBSBQUxNTi-r  AoQcriBXD  Titli,  arbb  Dod  or  MoBxaAin  or  Pub- 

Lio  Lands,  inorw  to  the  benefit  of  the  grantee  or  mortgagoab  vnder  tbo 
California  ata^Ate  oonoerning  oonveyanoea.    KbhaXdie  v.  LarnAeB^  205. 

2.  Mortoaoob  qw  Fib  in  Pubuo  Lands,  Who,  aitbr  Snoa  MaBTOAOB, 

ACQUIBE8  TiTLB  TO  ScTCH  Lands  ondoT  the  federal  homestead  act»  ia 
estopped  from  denying  the  lien  of  the  mortgage,  and  setting  up  the  titlo 
aft^^nrardfl  Tolnntarily  aoqnired  to  defeat  it    id, 

RAILBOABa 

I.   lUv  BOAD  OOMPANT  WhXOH,  IN  PUBSUANOB  OV  OoilTBAOr  WRB  ANOTHBB 

OoMPANT,  is  allowed  to  ran  its  trains  orer  the  track  of  the  latter  is  lia- 
ble as  a  matter  of  pablio  policy  for  injuries  to  stock  oaoaed  by  its  train, 
thongh  resolting  s^ely  from  the  failure  of  the  company  owning  the  track 
to  fence  it  aa  required  by  law.  Bnt  in  snch  case  the  company  owning 
the  road  ia  also  liable,  the  injury  being  tho  result  of  its  n^g^ect  of  duty. 
lU'moiB  Cent  S.  R.  Co,  ▼.  Kammm,  807. 

2  Railboab  Compant  is  not  Liablb  bob  Animal  Killbd  on  Tbaok,  at  a 
point  where  the  company  was  not  bound  to  fence,  unless  it  was  killed  by 
the  gross  negligence  or  willful  miaconduot  of  the  compaoy'a  agents. 
Indiana  etc  R  If.  Co.  v.  IfcClmre,  467. 

t  Iv  Bailboad  Compant  Fail  to  Fbnob  m  TmaoLp  it  ia  absolutely  liable 
for  twice  the  Talue  of  stock  injured  or  killed  by  reason  of  the  want  of 
such  fenee^  unless  the  injury  is  caused  by  the  wiUfdl  act  of  the  owner. 
But  if  such  track  in  properly  fenced  or  Jnciloeedi  tho  company  is  liablo 
only  for  gross  negligence.  8neh  is  the  statutory  rule  in  Iowa.  RueeeU 
T.  JETon^ey,  63S. 

1  Ir  B  Dorr  of  KAn.BOAD  Compant,  both  as  to  adjoining  propriotors  and  a» 
to  third  partiea,  to  properly  fence  its  road»  erect  gates  at  private  croea^ 
inga^  and  to  keep  the  same  in  rapoir.  Bnt  when  the  road  is  properly 
lanced,  and  the  company  uses  the  neceaaaiy  care  in  keeping  it  up  and  in 
good  conditioDf  and  it  ia  thrown  or  left  down  or  open  by  the  act  of  a 
third  person,  without  the  company'a  faulty  he^  aad  not  the  company,  ia  lia- 
ble for  injury  to  stock  getting  on  the  track  because  of  such  fault  or  actw 
Id. 

%  TtAw.»#^Ai>  Compant  Failino  to  Fbnob  in  Tbaok  as  Rbquibbd  bt  Law, 
or  ereoting  an  insufficient  fenea^  or  failing  to  maintain  a  f ence^  is  liable 
for  all  damages  resulting  from  such  omission  of  duty,  and  this  without 
any  reference  to  the  manner  in  which  its  engines  may  have  been  eon- 
tfoUed.    Bi.  Lank  €te.  B.  IL  Qk  r.  UmSlttr^  310. 
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H  Whsu  lUnjtQAB  OovPAKT  IB  NOT  BoiTKD  TO  FmcEi,  but  ibe  daty  r««ti 
upon  oth«r%  the  company  will  not  be  liaUa  for  injuies  hj  ite  timina  to 
stock  stnyiDg  along  tho  track,  imlaBi  the  i^jiuy  m  impataUo  to  ita  groaa 
n^gliganoe.    Id. 

Bee  CoiCKOH  Oabrixbb;  EminEiiT  Domain,  14-17. 

REALTY. 

See  AaauMPaiT. 

REOOBDa 

Kansas  Statdtb  of  1S64  ooNONBNiNa  Bobnxd  Rnoouw  ov  Dooolas 
County  does  not  Afplt  to  Casb  where  the  right  of  action  waa  barred 
at  the  time  the  reoorde  were  destroyed.    8ear(e  ▼.  Adamif  608L 

See  GnaiOKABi;  Constitotional  Law,  10;  CkMiBm. 

RKMATNDEBa 
SeeEsTATBS^  2. 

REPLEVIN. 

1.  Rbflnvin  mat  bb  Maintaxhxd  by  the  maker  to  recorar  ilie  poBsessian  of 

a  promissory  note  which  has  been  paid.    Saoerj  v.  HaifeB,  611. 

2.  Indiana  Gods  Qivss  AonoN  roB  Rbootbbt  or  PossBsaiON  of  penonal 

property  which  has  been  wrongfoUy  taken  or  is  nnlawfoUy  detained. 
The  plaintiff  need  not  ask  for  the  immediate  possession  of  the  property, 
but  may  leave  the  possessimi  to  be  determined  by  the  final  judgment,  in 
which  case  the  bond  and  affidavit  required  where  an  immediate  delivery 
is  claimed  need  not  be  filed.    ChtterHn  v.  MitehOl,  601. 

8.  DbmanbandRbfdbaltoDblivbbGoosbnbbdnotbbFbovbdinQbobb 
to  Maintain  Replevin  against  one  who  obtained  the  goods  by  fraudu- 
lent means,  or  against  his  vendee,  who  purchased  with  Imowledge 
thereoi    BuUen  v.  ffauf^wcmt^  401. 

4.  Dbmanb  and  REnrsAL  to  Deliveb  Goods  need  not  bb  Pbotbd^  in  order 
to  wM^mfatm  replevin,  where  the  parties  had  stipulated  that  the  goods 
should  be  sold  and  the  proceeds  paid  over  to  the  cue  entitled.    Id, 

6w  Rbcbift  bt  Bailee,  Aoknowlbdoino  Ownbbship  ov  Oenbbal  Ownbb  in 
property  bailed,  is  admissible  as  part  of  the  re$  gatat,  in.  an  action  of  re- 
plevin brought  by  the  latter  for  the  property  after  the  bailee  has  wrong- 
fully transferred  it  to  another.    Bwitm  v.  Cfwrpm,  860. 

0^  AvnDAVTT  upon  Which  Wbit  or  Replevin  Isbitbb,  if  substantially  in 
the  language  of  the  statute,  is  sufficient.    Id 

See  Sales,  10, 11. 

RIPABIAK  RXGHTS. 

L  fiVBFAca  Waxbb.  «-  Owner  of  higher  lands  may,  in  the  improvement  of  his 
lands,  or  for  his  own  use^  retain  all  the  surface  water,  that  ii,  water  flow- 
ing in  no  regular  or  definite  channel,  upon  his  land,  and  prevent  it  from 
percolating  or  flowing  upon  the  lower  land  of  an  adjoining  proprietor;  or 
he  may  so  drain  such  surface  water  aa  to  prevent  any  portion  of  it  reach- 
log  such  lower  lands.    Lmn^fitom  v.  JIIcDonaldp  663. 

8.  SvBFAOE  Water — Dbaimaob. — Where  the  owner  of  higher  lands  oon- 
stmcted  a  ditch  to  drain  the  sorfsoe  water  therefrom,  which  ' 
Ax.  Dkc.  Vol.  LXXXIX-M 
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13m  flow  of  wiilor  vpon  ft  lower  prapciotof  »  or  wlucii  uirow  thio 
upon  his  land  in  &  maniMr  difbrent  fronn  thai  in  whibh  it  wmdd  hanra 
Batnnlly  flowed,  to  the  latter^*  injvyt  tbo  fonneris  liablolor  the  injnij 
thnt  oooMioned,  oron  thoogh  the  ditofa  WM  ooMtrnetod  hj  him  in  tiio 
eonne  of  the  ardinary  uae  and  improirenient  of  his  Urnu    Id, 

t,  BuBMAtm  Watib  ^Dkahcaob.  —  Injuries  by  flowing  snrCsoe  water,  done  to 
a  neighbor  as  the  result  of  ordinary  farming  operatioDSb  snch  as  plow 
forrowB,  are  not  actionable;  bat  where  ditohes  which  eaase  an  increaaed 
flow  of  water  on  the  lands  of  an  adjoining  owner  were  dng  to  ledum  or 
improve  the  land,  the  higher  owner  is  liable.  LL 

4.  Watbb  and  Taildios  PAflsnro  ibom  Mnmro  Gladi,  and  abandoned  by 
the  miners  engaged  in  washing  their  claims,  may  be  appropriated  by  any 
other  persons  to  their  own  nse,  and  their  right  thereto  is  oontii^gent  oo 
the  feet  of  continual  abandonment;  but  it  is  not  obligatory  on  the  per- 
sons ahandoning  to  oontinne  to  do  so,  although  others  may  haTo  in- 
ourrsd  expense  in  constmoting  flumes  to  use  the  water  and  tailings 
abandoned.    Domffkeri^y.  OrmMf%  118. 

SALES. 

L  BAUorGoTXBinmT  BomBrTBiolo  PpmHAwa  nr  Qoop  FAm^for 
▼alne,  without  notioe^  passes  a  good  tiUe.  Seotioes  68  and  64  of  the 
criminal  code  of  Dlinois  do  not  ohange  the  rale  of  the  common  law  that 
the  bomaJUlB  hcddar  of  moDsy  or  mgotiable  pi^^  trsasCarable  by  mere 
deUTory,  and  not  orerdneb  who  baa  taken  it  in  tbe  nsoal  oooree  «C  bosi- 
aessi  and  for  a  Talnable  eonsidemtion,  aei|iiires  a  perfeet  title.  Jcma  ▼. 
JTeffii^aSO. 

IL  DiuTssT  D  HOT  BmvnAL.  AB  BMrmMMM  PAsnn^io  OoKFLini  Salb  of 
personal  properly  and  the  paesmg  of  n  title  when  nothing  remainB  to  be 
done  but  for  the  pnzohassr  to  take  posseesion;  but  as  to  orsditors  and 
subsequent  bomJUte  purohaaera^  n  delifeiy  is  indiqMosable  to  cnmplete 
the  sale.     Corgm  ▼.  FnWf  280. 

IL  WhujiSau  ovPnacnrAL  PnopaTr  will  bb  FkHUifiD  to  kavb  bebv 
Maob  ra  Good  Faitb;  where  all  the  elements  of  a  valid  sals  eodst^  ouch 
would  not  be  tbe  presan^tion  when,  in  ptoring  what  is  elaimed  to  be  a 
salsb  some  essential  requirement  is  wanting.  Una  where  n  sale  of  per- 
sonal property  is  made  without  a  deHvery  of  possserion  to  the  purohassr, 
as  to  orsditors  and  enbeequent  bomaJUU  pur6haeer%  audi  aeale  is  pre- 
sumed to  haTo  been  made  in  bad  faith.   ItL 

4  Dbutbbt  d  vov  Abbolutblt  BhbbtzaLi  as  brwbbh  Pabkh^  to  a 
complete  sale  of  personal  property;  and  thia  though  the  property  ia  not 
cumbrous  and  may  be  easily  deliversd.    JEqUt.  LiwUsy,  294b 

6.  Dblivbbt  is  Buwwiuuan  to  Pass  Tftlb  uhjob  Sali^  whereby  one  parl>y 
purchases  four  xicks  of  hny  at  a  stipulated  prioe  per  ton,  the  eame  to  be 
baled  and  weighed  by  himeel^  if  he  actually  balea  a  email  portion  of  the 
hay  therefrom,  and  takes  it  into  his  possserion;  and  this  though  he  then 
refuses  to  take  more  of  the  hay,  all^^ng  thnt  it  is  unaomid  and  unflt  te 
bobsled.    Id. 

$,  liBBB  SUPFBBBBXOH  OV  FaOXS  WILL  VOT  AlOVB  COHI'MUTB  FIBAVD  SUOb 

as  will  avoid  a  contraot;  there  must  be  something  more  than  a  failure  te 
eommunicate  foots  within  the  knowledge  of  the  vendor;  there  most  be  a 
oonoealment^  as  by  withholding  infonnatioa  when  asked  for,  or  by  nsfaig 
to  w»"ioa^^  involving  aet  and  Jntention.    Tbna  in  a  sals  e£ 
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hay,  where  the  eeUer  wea  dleiit^  and  need  no  artifloe  to  indnoe  the  pnr- 
ehaaer  to  buy,  and  the  hay  wae  then  hi  zidks»  and  proper  diligence  would 
have  enabled  him  to  detect  the  nnwand  oonditiop,  it  waa  held  that  the 
nle  wae  not  fraadnlent. '  Ai. 

7.  ToLB  TO  OHATTKLa  DOES  NOT  Pa8B  bt  Bill  OF  Sau  while  th^  remain 
in  the  handa  ot  the  collector  of  the  port  with  the  duties  unpaid,  linee  by 
the  laws  of  Congress  no  delivery  can  be  efleoted  until  the  dnties  are  paid. 
UnUed  8iak9  ▼.  Murdoek.  661. 

IL  TBRpn  ov  Chattels  will  hot  AoQjuzBa  Tmi  if  Vshdob  has  Nomb 
TO  Teahsvib,  even  when  the  ssle  is  made  or  confirmed  by  the  trsnsfer  of 
a  bill  of  lading  or  other  doooment  qfmboliiiQg  and  desoribing  the  prop* 
erty  sold.    Burton  ▼.  Cwryed,  86(X 

IL  VBinoB  OF  Chattel  oav  Tbaiwfbb  Ko  Mom  than  Iminr  which  he 
lawfully  has  therein.    Id, 

IOl  Whebs  Bailee  of  Goods  fob  PabjiiodiiAB  FuBgosa  Tbaesibbb  Them 
fo  Aboihbb  in  eonttavmtion  of  that  porposs^  the  general  owner  msy 
maintain  trover  or  replevin  against  that  psnoo,  even  though  he  is  a  homa 
/ds  vendee.    Id* 

IL  Obhebal  Owheb  caxvot  IliiBTAnr  Bbplbviv  ob  TBOVEBAOADrar  Boha 
FtoE  PoBoaASEB  from  his  bailee  if  he  placed  the  property  in  the  hands 
of  the  bailee  for  any  other  than  a  legitimate  porposs^  or  if  he  is  fairly 
chaigeable  with  any  negiigenee  by  means  of  which  the  bailee  was  enabled 
to  inq^ose  upon  the  pnidiassr.    Id, 

VL  CAVBATBicnoB  18  Bulb  ni  Sales  wbbbbtbebbibNeikhbbFbaud  HOB 
SzpBBBi  Wabbahtt.  and  the  pnrbhassr  buys  en  inspeetioBt  or  with  sa 
eroortnnity  to  inspect.    JToU  v.  Ltnd^  8M. 

lib  Imfubd  WABBABTiEi  IN  Sales  Geneballt.  disoussed.    M. 

14^  Ih  AonoN  AOAiNsr  Vbndob  fob  False  and  Fbauboleet  BEPBEnvcA* 
Tioim  IN  Sale  of  Chattel,  It  n  UNNBOEnABT  for  plaintiflh  to  aver  or 
prove  the  negotiation  or  payment  of  a  note  given  as  the  consideration  of 
the  eontraot^  lor  when  it  was  delivered  the  contraet  was  complete,  and 
the  plaintifb  had  a  right  of  action  immediately.  Bvidsnoe  of  the  subse- 
quent nsgotiatkm  and  payment  of  the  note  ii^  nevertheless,  admissible 
as  proof  of  the  value  of  the  consideration,  and  which  may  well  be  con- 
sidered by  the  jury  in  estimating  the  daaisgas.  JforBloMe  v.  Nartkropp 
Sll. 

Uk  FLAINTim  ICUSff  NOT  ONLY  FBOVB  FaLSE  BBnEBENTATTONB,  BUT  ICUSff 

Auo  Pbovb  that  defendant  knew  them  to  be  fslse^  in  an  action  on  the 
ease  for  certsin  alleged  fslse  and  fraudulent  representations  in  ssle  of 
ehatteL    Id. 

m  To  Maintain  Genebal  Count  of  iNBEBirATUi  Asbumpsit  fob  Goods 
Sold  and  Dbuvebed^  proof  of  an  actual  delivery  to  and  aooeptanoe  by 
the  purohaeer  of  the  goods  sued  for  is  essentiaL    ilfioood  v.  Lmas^  713. 

17*  Indbbitatui  Abwmfbit  fob  Goods  Sold  and  Deuvebbd  dobs  not  Lib 
where  none  or  a  part  only  of  the  goods  have  been  accepted  by  the  pur- 
chaser; the  seller's  remedy  is  sn  action  of  special  oMumptaf  for  goods 
bargained  and  sold,  not  for  goods  sold  snd  delivered.    Id, 

I9i  0BLIVEBT   TO   AND   AOOErTANCE   BT   FUBORASEB   OF   AnT   PoBTION  OF 

€kN>DB  bargained  for  will  satisfy  the  statute  of  frauds;  but  to  authoriie 
the  maintensnce  of  a  suit  for  goods  sold  and  delivered,  there  must  be  a 
delivery  and  acceptance  of  all  the  goods  sued  for.    Id, 
Vk  Wbbbe  Pubohaseb  or  Goods  Refuses  to  Aooeft  and  Pat  fob  Thei^ 
the  owner  may  at  once  resell  them  for  the  most  he  csn  get^  and  charge 
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the  first  purcDiWMT  witli  tfift  diffu'Hioo  Dolwoou  HiB  oontiMk  pnoB  tndl 
price  aotaallj  obtetoad.    Id, 

8m  Bona  Fn>i  Pdbghabibs;  Oostbaoib,  5-8;  Daxaos^  1; 

AinfDflBKBATOBB;  BlEUUTlOBI. 

BBS  ABJUDIOAIA. 
SoeJuDGicnTB. 

80V1ERBIGKIY. 

Gomnnann^  18  StivuuuGOffy  oahk or  bb  Susol    Uwittd  Auto  t* 
66L 

STATUTES. 

L  Oniiiminii  09  Pdbudasioii  ob  ExmnvoB  ov  Scisnm  oaxwov  ib 
Tbibd  m  a  qvMrtioa  <if  ImI^  bnt  mui  be  detemdnad  m  om  of  Inr  bj 

f.  Bbtbollbd  Act  ov  Lboislatubb,  Authxhtioatid  axd  BnosmD 
Sbobbtaet  or  8r A^n,  is  «  record,  and  conolaaive  evidenoe  id  tiM 
nge  of  the  eol^  and  the*  the  eot  peaaed  ae  anroUed.    IdL 

H  It  n  MOT  OonpinDiT  to  Imfbaoh  Bhboxxxo  Act  or  Lwiblaxubb  by  Um 
l^giahiftiTe  joaxnab^  nor  by  the  bill  aa  originally  xntrodnoed,  aor  by  ihm 
•BMndmente  ettaehed  to  i^  nor  by  parol  eridenoe.    Id. 

See  OovamoTRHrAL  Law;  BuinEiiT  Dohaik. 

STATUTE  OF  FBAUD& 
SeeSALMi  1& 

8TATUTB  or  IJMITATI01I& 

L  8rATvn  ciw  LociTAmnra.— WhxbbOnb  has  bbbi  Gknunr  or  VkAro  «■ 
OoHOXAUOERT,  this  prevents  the  ninning  of  the  statute  of  timitationa  in 
his  faTor,  or  in  favor  of  those  daiming  under  hiniy  vntil  aftsr  the  dia- 
oovery  of  the  fraud,    ffojfk  t.  Janeg,  273. 

%  Statotb  ov  Limitatiohs  Bsonrs  to  Buv  against  a  osrtiileate  of  deporil 
payable  on  demand  from  the  date  of  saeh  oertifioate^  and  no  apodal  de- 
mand ia  neoeasaiy  to  put  the  statate  in  motion.  Brmmmaglm  t.  Talkmli 
01. 

See  Aoooosn}  Auiwmbbm  Pobsisbior;  Anoimr  axd  Gum;  S|  Oobvqbsp 

nomy  1ft. 

SUBBTYSHIP. 
See  Bovsa. 

TAXATION. 

L  FofwmovTAX  OoumtoetoMaxb  Sau  ov  Bbal  BRam  mk  PAnonn 
«r  Tazm»  eo  aa  to  oonvey  avalid  title  to  the  pwrsbaeer,  ia  a  apenielly 
dalagatedone^andniBstbestriotlypusaed.  Polk  ▼.  Jhst  tmd  €kmJkwdi^ 
Umi^LffdiaOkmmmimdt  77S. 

%  Bmbob  ot  Aon^  Pbbloiiraet  ni  isbb  Gkabaoibb*  abb  Bjwjuibbd  bt 
Law  to  Fbbobibi  BaoonoM  ov  PowBBof  tax  eotteolor  to  aaJw  aak 
of  reel  esMe  for  payBsnt  of  tucss^  eadi  of  wUeb  ia  aaponH  iado* 
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pandmt^  and  ewcBtfal?  and  if  anj  oiia  of  thsm  be  wanting^  the  whok 
proceeding  is  def eotive  for  want  of  raffieieDt  antliflrity  to  rapport  iii  Id, 

H  Onus  u  UFOV  Him  Who  CLAma  ukdxb  Poweb  or  Tax  Coluboiob  to 
Makb  Salk  ov  Rxal  EsrATB  for  payment  of  tazei^  for  he  ia  chargeable 
with  notice  of  every  irregularity  in  the  officer'a  prooeedingi^  and  must 
ihow  the  buthfol  ezeontion  of  the  power.    Id, 

4k  BaoiTAU  or  Tax  Bbed  abs  mot  Etidketcs  AOAimv  Ownm  ov  FRomTr. 
The  facta  nmat  be  eataUiihed  by  prod  aitwicffc    M 

See  Bf^pavrtf  L 

TOBT. 
See  Afinor,  7* 

TRUSTS. 

L  OooiT  ov  BQOinr  wnub  Bvioboi  Trust  AOAorar  Oini  Ooiinra  xmeo  Foa- 
mmffimi  or  Tbdst  FsoraBrr  with  Koma  or  Tsirar,  in  the  nune 
manner  and  with  Ilka  eflboi  aa  againat  the  original  troatee.  Latiirop  t. 
Bam^ptom,  141. 

ti  Ir  Aanaa  to  Bntobcb  Tbubt  ooold  hate  beeh  IIaibtaihed  AaAimr 
Tbratob,  It  oav  be  aoaiebt  na  Exboutobi  bat  if  it  ooold  not  have 
been  maintained  againat  the  teatator,  it  cannot  be  agdnat  hia  ez- 
eoator.    Id. 

H  Teust  Absumbd  bt  Tbratob  will  vot  be  BinoBOED  A4un»r  eib  Bx- 
bodtob,  whebe  iDENTinr  or  Tbubt  Fuvd  n  Bbtibblt  Lost,  and  the 
property  daimed  ia  not  shown  to  be  the  fmit  cr  prodnot  of  the  properly 
originally  ooirered  by  the  tnut.    Id, 

L  Bguirr  will  Follow  Tbubt  Fuhd  so  Long  as  ns  Idbntttt  Exnm^  cr 
when  it  can  be  shown  that  it  is  the  product  of  the  original  property  of 
the  cestui  qm  tnut;  and  the  right  of  reclamation  attaches  to  it  until 
detached  by  the  raperior  equity  of  a  bona  fide  purchaser  for  a  valuable 
consideration  withont  notice;  but  the  right  of  pursuing  it  fails  when  the 
means  of  ascertainment  f aiL    Id, 

%,  Befobb  Cestui  que  Tbust  can  Claim  SPBomo  Real  ob  Pebsonal  Fbop- 
ebtt,  he  must  show  that  it  is  the  identical  property  originally  covered  by 
the  trust,  or  that  it  ia  the  fmit  or  product  thereof  in  a  new  form.    Id, 

%,  iDEzrnTT  or  Tbust  Estate  in  Hands  or  Txstatob  is  Entibelt  Lost 
whebb  Bxbootob  has  Possbssion  or  his  Testatob's  Pbopbbtt,  and 
it  cannot  be  shown  that  such  tnut  estate  is  in  the  handei  of  the  executor 
in  its  primary  oonditicnt  or  th\t  it  was  converted  by  the  testator  into 
the  property,  or  any  part  of  it»  which  rabsequently  came  into  the  ez^ 
ecntor's  possession.    Id, 

7.  Gbbtui  que  Tbust  mat  Elect  to  Hold  Obiginal  ob  Substituted  Fbof> 
EBTT,  when  he  can  identify  the  trust  fund,  either  in  its  original  or  in  a^ 
mbetituted  form,  or  he  may  hold  the  trustee  personally  liable;  but  if  he 
cannot  identify  the  property,  he  must  rely  on  the  personal  liability  of  tha 
trustee.    Id, 

Bl  Cestui  que  Tbust,  when  Foboed  to  Relt  upon  his  Tbustee's  Pebsonal 
loABiLiTT,  occupies  a  position  towards  the  estate  of  the  trustee  which  ia 
no  better  but  is  identical  with  that  of  a  simple  contract  creditor.    Id, 

II  Iv  Followino  Tbust  Fund  Consistino  or  Monet,  It  is  not  Nbobssabt 
10  Idbntdt  Individual  Pieces  ob  CoiNfl»  but  it  is  soffident  to  show 
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a  sepante  and  independent  fund  or  TahM^  readilj  ^sfeiiigoidialile  fraoi 

all  oiher  fondb  Id, 
lOi  CisTui  Qtm  Trust  hab  Sdcplt  Claoi  aoadtst  Estati  or  hb  TBUsn^ 
where  the  latter  daring  his  lifetime  mingled  the  money  of  the  eaM  qm 
trust  with  hiB  own,  and  after  his  death  neither  the  trust  money  nor  prop- 
erty into  which  it  was  converted  ooold  be  identified  in  the  hands  of  the 
executor;  and  snch  daim  mnst  be  presented  to  the  ezeoator  for  aUoir- 
anoe  as  required  by  the  probate  act.     Id, 

11.   EXBCfTTOB  CAN  BB  HeLD  TO  AOOOUST  A8  TRVBTBB,  WHBBB  Hb  BAB  CSOHl 

INTO  PossBasioii  OB  Tbust  Fund  ob  rra  Subbtitdtb,  so  that  the  same 
oan  be  identified,  and  charged  as  each  npon  the  same  terms  as  his  testa- 
tor held  the  trust;  and  the  relationship  of  tmstee  and  enftrf  qm  trmi  wifl 
be  added  to  that  of  ezecator.    Id, 

li.  Pebsob  Bboombs  Tbubtbb  whbrb,  ajtbb  batihq  Cobikaoisd  with 
Othebs  that  one  should  porchase  land  abont  to  be  offered  at  sheriff's  sale 
for  the  benefit  of  all,  each  to  fomiah  his  proportion  of  the  money,  and  the 
buyer  to  oouTey  to  each,  if  no  redemption  is  made,  his  proportion  of  ilM 
land,  he  on  his  own  account  purchases  another  judgment,  which  makes 
him  a  redemptioner,  end  redeems  and  obtains  a  sheriff's  deed;  and  he  will 
hold  the  legal  title  acquired  by  the  latter  purchase  for  the  benefit  of  all 
parties  to  said  contract.    JenJAu  v.  Frbii,  134. 

IS.  In  Aotion  bt  Onb  ov  Sbvbral  Cbstuis  qctb  Trust,  to  Dbclabb  aho 
EvTOBCB  Imflibd  Trust  in  relation  to  land,  all  the  persoBs  who  bib 
entitled  to  or  claimed  to  be  entitled  to  a  portion  of  the  trust  estate  aiB 
proper  parties  defendants    Id, 

14.  DooTRiNB  that  Pebsons  Holding  FiDuciABr  Rblationb  abb  iMOOiin^ 
tent  to  Purchase  Pbofebtt  Held  bt  Them  in  Trust  is  not  ccm- 
fined  to  a  particular  class  of  persons,  such  as  guardians,  tnutoes,  or 
solicitors,  but  is  a  rule  of  universal  application  to  all  persona  oomiQg 
within  the  principle  that  no  party  can  be  permitted  to  purchase  an  mtsr- 
est  where  he  has  a  duty  to  perfoiBa  inconm stent  with  the  character  of  a 
purchaser.    Maryland  F,  Ins,  Co,  r,  Dalrprnplef  779. 

ISl  Same. — Case  of  Plbdgob  and  Plbdqbb  Comes  within  THiBRuiJi»whieli 
rests  upon  grounds  of  public  policy,  and  is  enforced  without  regard  to 
the  question  of  bona  fides  in  the  particular  case.    Id, 

10.  In  Cases  ov  Pure  Trust,  Resort  to  Court  of  Bquitt  must  be  Had  bob 
Beldev,  and  that  court  will  grant  relief  where  there  are  special  ciroBin- 
stances  requiring  such  interference  in  cases  of  giMuf  trosts.    /dL 

8ee  Executions,  21. 

USURY. 

I.  Devbnsb  ov  Usury  to  Kotb  Oiven  fob  Usubious  CovBrnnusiov  n  On 

orr  by  an  indorsement  thereof  before  maturity  to  a  bona  fide  jmt^ 
chaser  without  notice.     Woodworth  v.  Hunioan,  340l 

S.  Payment  of  Usubt  bt  Maker  of  Note  to  Bona  Fidb  Indobseb  thereof 
before  maturity  is  regarded  as  an  involuntary  payment,  since  his  defense 
of  usury  is  cut  o£^  and  he  may  recover  it  back  from  the  payee  of  the 
note  by  a  suit  in  equity;  and  it  seems  that  the  maker  has  a  remedy  ail 
law.  Id. 

X  Usurious  Loan  is  None  the  Iass  Usurious  because  it  was  made  to  en- 
able the  borrower  to  take  up  securities  which  were  act  tainted  witii 
Bsnry,  and  such  securities  were  assigned  to  the  usuriou  lender  m  soPil 
end.    JDfig  v.  Om^mam,  866L 
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VXNDOR  AND  VENDEE. 
1.  Wmui  VTcm  Salb  or  Liaod  ob  Rbrtsd  Lahd  Rnnr  hat  bi  BmBTBO^ 

if  no  icaairaUon  be  made^  a  ooQTeyaiioe  in  fee  peiiei  ilie  aooniing  nd* 

to  the  grantee.    Dkom  y.  NkooOa,  Z12. 
S.  Whbbb  RiLATirsr  ov  Lavdlobd  and  Tbvaiit  dobb  hot  Ezbt,  but  Lavb 

n  Lbt  oh  Sbaub^  grain  which  haa  been  aerered  from  the  realty,  bnl 

whioh  remains  ataoked  thereon,  and  is  still  ondiTided,  doea  not  paas  bja 

deed  of  the  land  without  leeeivilion.    JdL 

See  BoBA  FnxB  PoBOiuBBBa;  Dbbds;  FoTOBBii 

VOLUNTARY  PATMENT& 

1.  MovBT  YoLxnnAMJLT  Paid  ob  Void  Judombbt,  with  Fuul  Kbowlbdob 
or  FAOia^  without  frand,  and  merely  in  ignoranoe  of  the  parties'  lagal 
rights,  cannot  be  reoovered  back.    Ebkm  t.  (%  (/OMeoge^  361. 

%  MoHBT  VoLUBTABXLT  Pah)^  WITH  Fuxx  Kbowlbdob  ot  Faoib  vnder 
which  it  was  demanded,  cannot  be  recovered  back  npcn  the  gronnd  thai 
the  payment  was  made  under  a  misapprehenaion  of  the  l^gal  rights  and 
cbHgetione  of  the  party  paying.    Id, 

IL  PATifBBTD  HOT  RBOABOBDAsOoifFiaaoBT  unices  made  to  relieve  the  pet^ 
son  cr  property  from  an  aetoal  and  eiisting  darses  imposed  upon  him  by 
the  party  to  whom  the  mmmy  ia  paid.    Id, 

4  Whbbb  Judqkbbt  d  Rbbdbbbd  AOAorar  Lahd  bob  Ammmwi  ^gj^  the. 

owner  of  the  land  pays  it  without  the  issnance  of  any  precept  or  eieca- 

tion,  such  payment  is  a  Tolnntary  payment^  and  not  one  made  nndv 

eomDslsion.    Id» 

See  Ibtolubtabt  Patiibbi& 

WAOEB& 

Itanr  IB  BiMjnm  ov  Stakb-holdbb,  Waobbbd  ob  BuBonoB,  n  DBrom 
wnHOOT  OoBBiDBBATiaB,  snbjeot  to  be  reclaimed  by  the  depositor  on 
demand,  or  to  attachment  by  his  creditors,  at  any  time  before  it  is  paid 
Cfver,  whether  soeh  mmmy  behmged  to  the  depositor  or  was  given  to  him 
for  tiie  porpoee  of  being  staked,  betting  on  eleotiona  being  prohibited  bf 
itstnte.    AqmoUf  t.  MeKkmfp,  602. 

WABEHOUSEBIEN. 

L  POBOBASBB  OF  POBX  IB  WaBXBOOBB  WbO  TAXBi  WaBSBOUBB  RaOBira 

THBBBiaB,  indorsed  in  Uank  by  his  ▼endor,  and  then,  to  enaUe  the  ven- 
dor to  witiidraw  the  pork  from  the  warehoose  for  the  porpoee  of  over* 
hanling  and  repacking  it,  deliyem  the  receipts  back  to  the  vendor,  who 
transfers  them  to  a  bama  JUU  porchaaer,  st^  remaina  the  owner  of  the 
pork,  and  may  maintain  replevin  for  it  against  the  warehooseman,  for 
tiisre  was  no  negligence  on  his  part,  or  any  departure  from  the  ordinary 
coarse  of  business;  nor  is  he  chaigeabb  with  negligence  because  he  did 
Bot  surrender  the  originsl  receipts  and  take  out  new  once  in  his  own 
name  before  deliTering  them  back  to  the  Tender,  since  this  would  not 
have  guarded  third  persons  agsinst  the  fraud  of  the  Tender.  Bmrkm  t. 
Obryeo,  860. 
g,  Wabbhopbb  Rbobipts  abb  bot  Nbqotiablb  eo  as  to  enable  the  person 
holding  them  to  transfer  a  greater  ri^t  or  title  to  the  properly  men- 
tioned in  them  than  he  has  bimseU.  They  stand  in  the  pUce  of  the 
fwiysiiy  itself}  the  delifery  of  the  reoeipts  has  the  same  eOsot  as  the 
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of  tlM  property,  no  grefttor  and  no  leas;  andatnuufoof  «' 
'  hooae  reeeipt  by  the  person  in  possessioa  of  it  givea  no  higber  tzUo  this 
wdold  the  transfer  of  the  property  by  the  same  pereon.    JdL 

iL  AflBiOHBB  ov  Warshottsxican  Aoquibxs  Ko  Ihtbbest  nr  Cosk  Siobxb 
WITH  HIS  AsaioNOB,  and  for  which  the  latter  has  given  reoeipta  to  the 
real  owners;  and  if  snch  assignee  sells  the  com  and  appropriates  the  pro- 
ceeds to  his  own  nse,  he  will  be  liable  to  the  holders  of  the  reoeipts  for 
the  amount  received  by  him,  with  interest  thereon  from  the  date  of  the 
sale.    Dole  r.  OlmMead,  386. 

4.  Wmv  Ck>jKH  OT  DoncBxirr  Ownxbs  Blbndsd  nr  Waskhoubb  Falmm 
SBOBTof  the  amonnt  pat  in,  and  for  which  wazehonse  reoeipts  are  given^ 
the  holdais  of  the  reoeipts  mnst  share  the  loss  proportLooately.    JdL 

WATEB00UB8B& 

!•  bpoonm  ov  Aumpnon  Gauhku  vt  PusntmuBS  ob  RBCBOiOHiiBrT  Dt 
FoBM  ov  Whabv  a  Pitbuo  Habbor  does  not  eoBne  within  the  role 
that  landei  gained  from  the  sea  by  the  washing  np  cl  sand  or  earth  little 
by  little  become  the  property  of  the  owner  of  the  land  adjoining.  Dana 
T.  Jadtmm  Btrttt  Wharf  Gx,  164. 

ii  OwHBB  or  Lot  ok  Watsb-ibobt  ot  Sav  FBABOooa  dobb  bot  Bsana 
OwNBB  ov  Laud  Adjoindio  the  lot  and  lying  in  the  harbor  beyond  it^ 
where  snch  land  has  been  gained  from  the  sea  by  the  gradnal  aooretum 
of  sand  and  earth  oansed  by  a  porpiestare  or  encroachment  in  the  form 
of  a  wharf  in  the  paUio  harbor  beyond  it.    Id. 

Bl  Ripabian  PBOFBisroB  ON  Nayiqablb  Watbb  HA8  No  Broar  at  Oomfoof 
Law  to  Whabv  out  against  his  own  land;  and  in  oases  of  porprestore^ 
the  right  of  entry  is  not  in  the  adjacent  land-owner,  bat  in  the  crown. 
Id, 

1  OwNBB  ov  Lot  oh  Watxb-vbort  or  Sab  Frabodoo  hab  No  Bbbb^ 
WITHOUT  Lkjbhbb,  TO  Whabv  OUT  from  his  own  land  intothe  bay.    AL 

ft.  "Sho&b"  IB  Sfacb  bbtwbbh  High  and  Low  Watbe  Mabs.    Id, 

I.  Ownbb  of  Lot  upon  Watbb-fbont  ov  8an  Fbanci800^.as  Bstabubhbd 
bt  Statutb,  bblow  Low- watbb  1£abk,  m  not  Ownbb  upon  "Shobb^** 
and  is  therefore  not  a  "  riparian  proprietor  "  as  that  term  is  used  in  the 
law  of  tide-waters.     Id. 

7.  BiOHT  TO  Sub  vor  Purpbbstubb  in  Bat  ov  San  Fbancisoo.  —  Where  a 
purpresture  or  encroachment  in  the  form  of  a  wharf  has  been  erected  in 
the  bay  of  San  Francisco  beyond  the  city  front,  the  right  to  recover  pos- 
session is  in  the  people,  and  not  in  the  owner  of  the  land  adjoiniog  on 
the  city  front.    Id, 

1  Whebb  Land  has  Inobbasbd  bt  Aocbbtion  ov  Alluvion  in  Bat  ob 
Wateb-fbont  of  San  FnANGiaoo^  as  established  by  statnte,  below  low- 
water  mark,  the  owner  of  the  lot  adjacent  has  no  right  of  entry  thereon 
to  the  exdosion  of  the  state,  or  for  which  he  can  maintain  ejeetmend 
against  a  stranger.    Id. 

WAYa 
See  OoBHi'iTUTiONAL  Law;  Hiobwatil 

WHABVB& 

L  BsBsr  TO  Bbbot  Whabv  d  Foundbd  either  in  theownerriiip  of  the  soil  or 
the  ri^t  of  eminent  domain,    ^^trmmsme  v.  LoidtidlhFtnjf  09^^40^ 


Index.  •     857 

%  Wbabv  D  Pbitati  PBORBTTwlien  tmilt  Vy  IndiridiialB.  When  built  by 
a  flitj  imdar  the  geDonl  law,  it  is  imdar  the  jnrisdiotion  and  ocmtrol  id 
the  city  aathoritiet.    Id. 

M,  Oar  oijr  bi  Compbllkd  to  Retaib  Whabv,  nd  is  liable  for  damagee  oo- 
CMJiwed  by  neglect  eo  to  do;  bat  one  ayaiMng  himeelf  of  the  nee  of  the 
wfaarf^  althongh  oat  of  repair,  ia  liable  for  wharfage.    Id, 

4  Ko  Leabilzxt  d  Gbkated  aoazhr  Crrr  by  the  Tolnntary  erpeoditnre  of 
flMoej  by  a  atnagar  in  repairing  a  wharf  of  the  dtj.    Id, 

See  Vnuun;  WAXEaaoamua, 


WILLS. 
See  iBAinii  Xbaim  ov  Diow)wrr»;  Buuutubs  akd 


wrrNBSSBS. 

L  IfAKiB  ev  Nets  n  OoMnmniT  WmrasB,  is  ammMMn  AssxoiroB  avd 
Asnoim  ol  a  promiasory  note,  for  all  porpoaea  ezoept  to  impeach  ita 
Tslidity  or  to  proTO  ita  payment;  hia  intereat  ii  eqaaUy  balanced  between 
the  partiea.  Thna  where  an  aaaignee  aeeka  to  recover  against  hia  aaaignor 
upon  the  gronnd  that  the  maker  waa  inaolvent,  and  a  anit  tagainat  him 
wOnld  haTc  been  nnarailing,  the  fact  of  hia  inaolvency  may  be  proved  by 
the  maker  himaelf.     Cargan  v.  Frew,  286. 

ti  Wmms  VEMD  HOT  vm  Iicpbaghsd  bt  Etedketoi  of  Bab  Gbabaotkb  to 
Jnstify  Jnry  in  refoaing  to  give  credit  to  hia  teatimony;  they  may  take 
faifeo  eomrideration  hia  relaticnahip  to  the  partiea,  hia  manner  and  appear- 
iBoe  ea  the  stand,  and  hia  evident  biaa  in  favor  id  one  id  tiie.partiea.    M 

See  EviDUiai. 

WBITS. 
See  OnsmnAxz;  MiimAVDii 
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